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Babu Ram v. Ohote Lal ... | *Oudh Jadl. Comrar.'s Court 
Babu Ram v. Emperor ` .. | *All. High Court 
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. Bepin Behary Dey v. Emperor 8.0. 15 O. W. N. 734 - e as | 255 
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Bhagwan Kaur v. Emperor B, 0. 16 P. W. R. 1911 Or. 596 - 
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OABOUTTA HIGH COURT. 
“Ori, Rots No. 35 or 1911, 
| February 8, 1911. - , 
Pieseni: —Mr. Justice Ohitty and Mr, Justice 
N; Ohatt jea. b 
SHYAMA CHARAN OHOWDHURE 
AND OTHERS— DxyaunpAnTS— P gTITIOXERRS 


versus t 
OHAITANYA CHARAN CHOWDHURY 
AND AKOTHER— P Armi FFPS—O PPOSITS PARTY. 

Xnocution of decree—Deoreial amount paid by judp- 
ment-debtor out of. Cowrt—Fauure to cerisfy— Altes gx 
to emecute decree—Payment of amount over again by 
judgment-debtor—Suit for reco of amount paid owt 
of Court—Civil Procedure Code (Act V of 1908), Q. 
XXI. r. 8. 

A Judgment-debtor paid the decretal amount to the? 
decree-holder out of Court. The latter did not certify 
the payment, but aitemptod to execute the decree. 
The judgment-debtor to save his property from 
attachment paid into Court the amount over rine 
and sued the decree- holder fèr the recovery of this 
amount: " 

Held, that he was entitled to recovor the amount 
which he had paid outside the Court to the decree- 
holder. 

‘Guaamoanse v. Pran Kishor i, 18 W. Ba 09 (F. B.) 
5 B. L. B. 223, followed. . 


Rule against the decree of thg Small Oausg 
. Court of Chittagong, dated September 12th, 
1910. 

Babu Ram DayaleDey, for the Petitioners. 

Babu Akhil Bandhu Guho, for the Opposite 
Party. 

Judgment.—thie is a Rule obtained 
by the defendants in a Small Gansa Court 
suit calling upon the plaintiff to show 
cause (1) why the decree in his favour for 
Ra. 204-14-0 should not be set aside on the 
ground thatthe suit was not maintainable 
having regard to section 47 and Order X XI, 
rule & of he Civil Procedure Code, or (2) why 
the decree should not be reduced to Rs, 171. 


(1), 


- 


The facts are bhese:— The present defend- 
ants Nos. 2 to 5 obtained a decree against the 
plaintiff for Rs. 164.8-5, The plaintiff paid 
to the decree-holders in that suit several 
sums amounting to Hs. 171 and looked to them 
to certify the satisfaction of the decree to the 
Court. This the JZüeoree-holders failed to do, 
and the plaintiff also failed io call upon them 
to certify as provided by Order XXI, rule 2. 
The decree- holders then, after more than a 
year had elapsed, took ont a notice upon the 
plaintiff under Order XXI, rule 22.to show 
cause why execution should not issue sgaiush 
him. To save his property from attachment, the 
plaintiff paid into Court the amount to whioh 
the decree had swollen and for which execu- 
lion was prayed, vis., Rs. 204-14 0. 


The plaintiff then filed this suit to recover 
Rs. 204-140 and the Small Cause Court 
Jfdge, has given him a decree for that 
amount. It is not very easy to see from the 
plaint the precise cause of action which the 
plaintiff alleged. The amount of the claim, 
Rs. 204-14-0, wold indicate that he was 
gefking to recover the sum which he had, in 
effect, been made ‘to pay by the execution 
proceeding. The statement, however, in 
paragraph 8-of the date of the cause of action 
clearly refers to the payment of Rs. 171 
in several sums. Now if his suit be taken 
to refer to Hs. 171 there can be no doubt 
that an action would lie to recover that sum. 

The proposition hardly requires authority, 
but there ia express authority for if in the 
case of Gunemanes Dasi v. Pran Kishori Dass 
That was a caso decided under seo- 
tion 206 of Act VIII of 1869 and section 11 
of Act XXIII of 1861, bat so far as this 


(1) 18 W. R. 69 (F. B), 5 B. L. R. 228. e — 
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point is concerned there is no material 
difference inthe law then in force and the 
present Oivil Procedure Code. On general 
principles of equity also ib would-be only fair 
' that the plaintiff should be permitted to re- 
cover moneys which he had paid to the de- 
fendarts for a particular purpose and which 
had not been so applied. The defendants 
could not be allowed to take advantage of 
their wrongful omission to certify the pay- 
ment of Ha. 171 tothe Court and pocket 
the sum of Ha. 171 twice over. Whether 
plaintiff could recover the whole Ra, 204-140 
jae different question and one not free from 
difficulty. Several cases were cited to us 
but none of them were precisely in point. 
We need not discuss them, for we think that 
the plaintiffs claim may be properly and 
fairly taken to be one for Rs. 171 first 
paid, and as to his right to recover thub 
there can be no doubt. .We aocordingly 
reduce the decree of thesSmall Oause Court 
to one for [Ra. 171 with proportionate costs, 
Under these circomatgnces, we make no order 
as i to costs in this Court. 
Decree reduced, 


ALLAHABAD HIGH OOURT. 
Srooxp Orviz Apprat No. 1071 or 1910. 
May.9, 1911. 
Present: — Mr. NK Piggott. . 
MUHAMMAD LUTFULLAH ax» OTRERS y 
aana ak ail ka 
TAN sus 
Munthi AZIZULLAH. Punir 


RISPONDEKT. e e 
Obntract Act (IX of 1872), ^. 28e- Agreement — Publio 


icy. 

tá., a sub-overseer in the service of the Nawab 
of Hampur, obtained, conizary to the conditions of his 
service and without obtaining permision; & 
learo in tho names of his Erden and brother-in- 


lave, who is pida an agreement whereby they bound 
- ihomselves A. Hs. 800 annually: 


Held, that the onions was illegal anc opposed 
to public polioy. 
Second appeal from the decision of the Ad- 
ditional Judge of Moradabad, dated the 21st 
September 1910. 
Mr. M. Ishaq Khan, for ihe Appellants. 
The Hon'ble Mr. N. Atdwl Majid, for the 
Respondents. 
.udgment.—The diffcnlty abont 
this cgsé is the way in which the plaintiff has 
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been permitted to shift his ground. Accord- 
ing to the plaint the facts are as follows:— 
The plaintiff Munshi Azizullah was i the 
year 1902 a Sub-overseer in the service of the 
Rampur State. Certain villages mtuated in 
the Moradabad District belonging to His 
Highness the Nawab of Rampur were to be 
leased for & period of ten years. The plain- 
tiff was forbidden by the oonditions of his 
servioe from bidding for the lease in ques- " 
tion, at any rate unlesa he could obtain special 
permission which he made no attempt to do. 
Therefore, the plaintiff put forward ‘his 
brother Nurullah as the ostensible lessee. A 
lease was eventually granted om behalf of 
His Sighness the Nawab of Rdmpur in 


, Which Nurullah and another brother of his by 


the name of Lutfullah and a brother-in-law 
named Tasadduk Husain appeared as osten- 
sible lessees: There yas a private arrangement 
between the parties, that is to say, betwéen 
the plaintiff and the ostensible lessees, that 
the latter were to have the management 
of the property to pay the lease-money due 
to His Highness the Nawab df Rampur and to , 
pay the plaintiff Re. 800 yearly. The present 
guit is to recover one year’s profita, that is to 
say, Re. 300 all to be due under this 
agreement on &oocount of the year 1315 fasli. 
On the facts as stated in the plaint, the agree- 
ment between the parties was one which the 
Civil Oourt ought not to enforce by reason 
of the principles laid down in section 23 of 
the Indian Contrast Act (LX of 1872). 
Aocording to the plaintiff. remsaelf, one of the 
conditions of the plaintiff's service was to be 
broken aud His Highness the Nawab of 
Rampur was to be induced to grant a lonse, 
under which the plaintiff wag t makes 
profit of Re. 800 & year, in ignorance of this 
fact. indeed, acoording to the case as stated 
in the plaint, the actual lessee was to be the 
plaintiff himself and the defendants were 
merely benamidars, holding? under a private 
contract with -the plainttf. In the Court 
of firat inàtance it would appear from the 
judgment that the plaintiff felt the impossi- 
-bility of maintaining tbe suit on the ground 
aét forth in the plaint, but put forward the 
contention that the defendants were in fact 
allesseeson behalf of His Highness the 
M aab of Rampur, and that their*agreement 
with the plaintiff was simply to pay Ha. 300 
& year in consideralion of services rendered 
by him in obtaining the lease. The learned 
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DAMBAR SINGH €t. KALYAN BIXGH, 


Mursif discussed the plaintiff's ‘case from this - 


point of view, came to the conclusion that 
even as put-forward in this form tho tran- 
saclion wus an immoral one and: Opposed to 
public policy, and dismissed the suit. The 
plaintiff in the first appeal went back on the 
admission. which had been made on his behalf 
. in the course of the argument, and expressly 
pleaded thatit ought to be found that the 
plaintiff was the real lessee on behalf of His 
Highness „the Nawah of Rampur. The 
learned Subordinate Judge has taken no 
notice of the pleas put forward in the 
memorandumPof appeal, but has decreed tho 
plaintiff's cse on the ground that there seams 
nothing immoral or contrary to publio polioy 
„in an arrangement by which the defendants 
were to pay the plaintiff Rs. 800 ‘a ‘year in 
return for the services rendered by the latter 
in securing them the contract of lease. I do 
not think that the plaintiff should have been 
allowed.to put forward this cese at all in the 
lower Appellate Court in view of.his me- 
morandum of appéal. - Apart from this, how; 
ever, I do nob agree with ihe opinion exe 
pressed by the learned Subordinate Judge. 


The transaction- must be looked at as a whole;. 


‘and-in whatever form the plaintiff may choose 


to lay it before the Court, this particular, - 


agreement that the defendants ghould pay the 
plaintiff Bs. 300 & year behind the back, so 
to speak, of His Highness the Nawcb of 


- served with notice of 


Rampur, and thus practically enable the plain- . 


tiff to evade the amlutory rule leid down by 
His Highness that the gervants of the State 
should not, without special Permission, ohtain 
an interest in leases granted on behalf of the 
State is imthorgl and opposed to publio policy. 
I accept this appeal, set aside the deoree of 
the lower Appellate Court and ratore that of 
the Court of first instance. The plaintiff 
will pay all costs throughout, which in thia 
Oourt will include fets on the higher goale. 
2S ý Appeal accepted. 
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ALLAHABAD HIGH COURT. 
SEOOND Oivit Appeat No. 1190 or 1910. 
May 28, 1911. ' 
' Preseni: —Mr. Justice Chamier. 
Thakur DAMBAR SINGH—Derespant 
— APPELLART 


~- 


versus | 
KALYAN SINGH—Prarerirr— 
RasPomDéert, : : 
Pleader’s fee—Oertificate filed after the dats jiret 
fiwed for hearing but beforsthe date the case was actually 


heard— cert toas ‘filed in time— Costs. 
Tho date first fixed for the h of an appeal 
was October lsk 1009. As some of e respor dents 


h&d not been served, the appeal was actually heard 
on May 20th,1010. The appellant, who had been 


the hearing priors to the date 
first fixed, did not file the certificate of the feo paid 


By oun te ls Pleader until shortly before the 26th ` 
o 


May 1910: ' 
Hold, that, as there was no hearing of the appeal 


till May 96th, 1910, the Pleader’s certificato for fea - 


was filed within time. 

Second appeal from the decision of the 
District Judge of Aligarh, ‘dated the -4th of 
June 1910. : 

Mr. Peare Lal Bamerjee, for the Appellant. 


Judgment.—the: only- question in 
this appeal is whether. the lower Appellate 
Court was right in disallowing the present 
eppellant’s Pleader's fee in that Court on the 
ground that the certificate required by rule 
80 (gs amended) of the Rules of April 4th 
1694 was not filed in,time. The date firat 
fixed for the hearing of the appeal was 
Oetober lat, 1909. Before that, however, 
&:repoft had been received that the notices to 
some of the respondents had been returned 
unserved. It waa, therefore, obvious that the 
appeal would not be heard on the date fixed. 
Nov only was it ndt heard on that date but 
several other dates wore fixed owing to 
notices being returned unserved. - The present 
appellant, who was one of the respondents 
in the lower Appellate Court, was duly 
served for the first date fixed. Hé did nob 
file his Pleader'a certificate for his fee until 
shortly before May 26th, 1910, which was tho 
date on which the appeal was actually heard. 
The lower Appellate Court has held that it 
should have been filed before: the date first 
fixed for the hearing of the appeal. Under 
rule 80, as- it stood before August 21st, 1909, 
certificates for fees had to be filed prior to the 
date fixed for the hearing but under the rule 
as it now stands, certificates must be *flled 
at or before the commenoemenb of the heag- 
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PARBHU NARAIN BIKGH t. DEOBAJ SINGH, 


ing and word hearing is explained to be the 
hearing referred to in order XVIII, rule 2 (1) 
or Order XLI, rule 12 as the case may be but 
mot the day to which suoh hearing is adjourued. 
In the present case there seems to have been 
no bearing of the appeal till May 26th 1910 
and as the certificdte was filed before that 
date, it was within time. 

I allow the appeal, set aside the order 
the lower Appellate Court with costa. The 
amount of the fee will be entered in the 
decree. d 


Appeal allowed. 





“ALLAHABAD HIGH COURT. 
Sroomp Orv APPNAL No. 1166 or 1910. 
i May 4, 1911. : 
Preseni:—Mr. Justice Karamat Hussain and 
Mr. Justice Ohamier. 
S His: Hicuress Sri Maharaja PARBHU 
NARAIN SINGH —Prarrrmr— 
APPELLANT 
Í | 
DEORAJ SINGH-— DIrtNuDAnT— 
À RESPONDSET. ; 
Consideration, failure of—Mortgage effected in ocn- 
sideration of an assignment by mortgages—Assignment 
not made—Morigage wnenforceable. ` 
' Rupees L,800 on account of rent were due tos A., 
from his tenants. B. agreed to pay Hs. 1,295 to A. 
reserving to himself the balance as Aag-i-tcherl, €, e., 
as collection charges, and asa security for paymeyt 
. of the promised amount mortgaged his propesty 
A, Though the real consideration for the mortgage 
and the promise to pay Ra. 1,285 to 94. was an Intend. 
ed assignment by 4. to B., of his (4's.) right to 
recover the rents due from th bepyob A. gave 


no authority to B. to eo the rents and conse- . 


quently B. could recover no . A, saod B. on the 
basis of the mortgage: e 

Held, that the mortgage was without consideration 
and, therefore, unenforceable. 


Second appeal from the decision of the 


District Judge of Jaunpur, dated the 13th 


June 1910. | 
Mr. Gokul Frahsad (with him Mr. Bea: 
Hadho Ghose), for the Appellant. ` 


Mr. Harbans Sahas, for the Respondenta, 


. Judgment.—This was & suit by the 
appellant on the basis ofa deed of mortgage 
dated April 17tb, 1899, whereby the respond- 
ents Deo Raj Singh, Dawan Miser, and 
Bindesri Miser promised to. pay to the ap- 
pellant? Maharaja Ra. 1,235 odd in certain 
instalments and two of them mortgaged 


* 


their property as security for payment of the 
instalments. The Court of first instanct dis- 
missed the claim as against all the respong- 
enta except Deoraj Singh on the grpund 
that as far as those respondenta were oop- 
cerned there was no consideration for the 
mortgüge, and it passed a money-decree 
against the respondent Deoraj Singh. On 
appeal the District Judge found that there 
had been consideration for the mortgage as 
regards all the respondents, but he dismissed 
the appellant's appeal on the ground thatthe 
parties to the transaction had been under a 
commqn mistake of fact which sitiated the 
contract. The transaction was Sin some 
respects peculiar. It appears that there was 
due from the tenants of a village belonging 
to the appellant a sum of Re. 1,800 odd. 
The regpondents Deoraj Singh, Dawan, and 
‘Bindesri agreed to pay this sum Rs. 1,285 tn 
certain instalments reserving to themselves 
the balance Rs. 581] as kag t-tahketl at the rate 
of Re. 82 per cent. on the amount to be 
collected. The defence tothe said suit wae 
tat inasmuch as the executants had been 
given no authority to collect the rents, they 
had nob been able to realise anything from 
the tenants. Itis impossible to read the 
mortgage-deed without seeing thai the real 
consideration for the mortgage and “the 
promise io pay Ha. 1,235 to the Maharaja 
was an intended assignment by the Maharaja 
to the» executants of his right to recover the 
rents from the tenants. Ne such assignment 
was ever e with tho result that the mort- 
gagors could never have enforced payment of 
rent from the tenants. It was contended 
before us thatthe mortgage-dged” itself au- 
tborised the mortgagors to recover the, rant. 
We have readsthe mortgage-deed, and’ we can 
find init no assignment of rents to the mort- 
gagors. The document is not signed by the 
mortgagee, and cannot possibly be regarded as 


conferring any authority Upon the mortgagors ' 


to collect the rente. In our opinion the Court 
of first instance was right in dismissing the 
claim against tke respondents other than 
Deoraj Singh on the ground that there was 
no consideration - for the mortgage; and on 
this ground we dismiss this appeal with costs 
including’ in this Court fees onthe higher 
scale. 


Appeal dismissed, 


, and dissenting 
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MADRAS,HIGH. OOURT. 
Latrees Parent Apprat No. 98 or 1909. 
April 25, 1911. 
Present:—Sir Arnold White, Kr., Ohief 
Justice, Mr. Justice Munro and 

» Mr. Justice Sankaran Nair. 
RICHARD TAYLOR amp orpars— 
APPELLANTS 
versus 
SRI SRI SRI KRISHNAOHANDA 
GAJAPATHI NARAYANA DEO 
MAHARAJULU GARU, row Rajan OF 
PABIAKIMEDI, MINOR, BY HIS GUARDIAN ad 


[item tas COLLECTOR OF GANJAM— 


HRSPONDENT. 

Will, construction of —Trusts Act (II of 1883), s. 81— 
Benefloial énterest-—Iniention— Burden of proof. 

By his Will dated April 19th, 1893, T. appointed P., 
as his sole executor. T. added in the Will: “I have 
no doubt that he (P.) will carry out my wishes”. 
After T's death a letter written by T. and addressed 
to P., dated 28th April 1895, was discovered. In this 
letter T. wae P. to sd some of his properties 
and remit the sale prooeeds to London, for trans- 
mission to E. brother of T.: 

. Held, By Munro, J. (concurring with White, O. J. 
from Sankaran Nair J.) that as the 
intention referredeto in section Bl of the Trusts Act 
is the intention of the testator at the time of making 
his Will and as thereis nothing to show that the 
wishes expressed iu the | are the wishes which 
were present to the mind of the testator at the time 
when he executed the Will, Ib could not be said on the 
atreugth of the letter that the testator did not intend 
atthe time he made his Will that the bene 
interest should go to P., that the Will itself does not 
show that P. was notto take a beneficial interest 
and that the burden of pro that the clause in the 


Will "I have no doubt that he (P.) will carry out myr 


wishes" referred to propery, was upon those who sald 
BO. . 


Appeal from the jadgment and decree of 
the Divisional Court, consisting of White, O. 
J., and Sankaran Nair, J., dated 7th April 
1910 in'O.,S. Appeal No. 40, of 1907. 

Facts.--See 2 Indian Cases 4, 

Mr. K. Srinicasa Atyangare for the Appel- 
lant. 

The Government Solicitor (Mr. David), 


for the Respondeht. 


Judgment. 

White, C, J.-I adhere to my former judg- 
ment. e 

Munro, J, —The plaintiffs-appellants are 
ihe nextof kin of one William Taylor who 
died on the 29th January 1902 leaving a Will 
dated 19th April 1899. The Will is in the 
following terms. “ Thisis the last will and 
testament of Mr. William Taylor of Parla- 
kimedi, Ganjam, India. I give, devise and 
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bequeath unto S. 8. Gourachandra Gajapathi 
Narain Deo, semindar of Paralakimedi, all that 
I may possess ab the time of my death, inolud- - 
ing my property at Kodaikanal and shares and 
other property in the Commercial and Land 
Mortgage Bank, Medras, also books, furniture 
and other property, novesbleand immoveable, 
and I appoint the ssid S. 8. Gourachandra 
Gajapathi Narain Deo to be my sole executor. 
I have no doubt he will carry out my wishes. 

"In witnees whereof I, the said William 
Taylor, have to this, my last Will, and Testa- 
ment, sot my name this 19th day of April 
(1892). " 

After the testator’s death a letter was 
found written by the testator dated 28th 
April 1895, and addressed to the semindar of 
Parlakimedi referred to in the s Will That 
letter runs thus:— My dear Gajapathi, 
when you open this I shall be dead. We have 
always been great friends, and I suppose you 
will be sorry fora few days. You know 
where my ‘ Will’ is, I leave everything to 
you and I wish yon to burn all. my private 
papers and to arrange all my affairs yourself® 
alone. : 

" Dispose of everything in my ‘house, 
books, furniture eto., as you like. A good 
deal of them belongs to you. 


“ Please get my houses in Kodaikanal sold 
and also my sharesin the Commercial and 
Land Mortgage Bank and any other property 
P may possess and: remit the proceeda to 
Measrs. H. 8. King & Oo., London, for trans- 
mission to my brother Richard in California. 
His address is 1801, Wost State Street, Los 
Angeles, California, America. 

“ Good bye, from my grave, dear Goura- 
apandra.e’ 


e The semindaf took out Letters of Adminia- 


tration and died in 1905. His estate passed 
to the Court of Wards which is atill in charge. 
In 1807 the plaintiffs brought the suit out of 
which this appeal arises alleging that the 
Will conferred no beneficial interest on” the 
late Rajah of Parlakimedi and that the Rajeh 
was, by the Will, constituted a trustee for the 
plaintiffs who were theonly next of kin of 
the deceased William Taylor. The suit 
was heard by Mr. Justice Boddam. He held 
that the letter above referred to was inadmiss 
sible in evidence, and that the Will gave no 
beneficial interest to the Jegatee and contained 
no trast, Fle accordingly dismissed the suit 
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The plaintiffs appealed, and as the learned 
Ohief Justice and Sankaran Nair, J., who 
heard the appeal differed in opinion, the Let- 
ters Patent Appeal has resulted. 

The view expressed by Sankaran Nair, J., 
that the letter of 1895 could be looked a£ for 


“the purpose of determining whether the 
- sémindar was only a bemamidar for Richard 


Taylor, was relied upon by the learned Vakil 
for the appellant and it is unnecessary to con- 
sider; it as the letter, in the view I baye 


‘taken of it, would not support such n case. 


The points pressed were,—(1) That the 
letter is admissible for the purpose of es- 
tablishing a resulting trust in favour of the 
next-of-kin, and (2) that the Will itself shows 
that it was not the intention the testator 
that the tsmindar should take the beneficial 
interest inthe property. 

Section81 of the Trusts Act IL of 1882 


. runs thus ,— Where the owner of properly 


transfers or bequeathes it and it cannot be 
inferred consistently with the -attendant cir- 
cumstances, that he intended to dispose of 


e the beneficial interest therein, the transfere 


or legates must hold such property for the 
benefit of the owner or his legal representative. 
It is contended, therefore, that the letter is 
admissible in order to show circumstances 
attendant on the Will. Now it is, and must 
be conceded that the intention referred to in 
section 81 is the intention of the testator at 
the timeof making his Will. The Willin thie 
case is dated 1892. The letter is dated 1898. 
The comindar knew nothing abont their cone 
tents till Mr. Taylor died. In the Will the 
testator says he has no doubt the semrxtiar 
will carry out his wishes, There is ndathiog 
to show that the wishes expressed in the letter 
are iha wishes which were preset to tie 
mind of the testator at the tiuse when he exe- 
cated his Will. For aught we know his wishes 
when making. his Will, may have been entire- 
- ly different or may even not have been dis- 
tinctly formulated in his own mind. Thus, 
we oould not,say, on the strength of the letter, 
that the testator did not intend at the 
time he made his Will that the beneficial 
interest should go to the semindar. Even, 


unnecessary to discurs the quætion of its 
` admissibility. The contention that the Will 
itself shous that the remindar was not to take 


[1911 


` 
v. 
» 


. What is relied upon is the clause " I have no 


4 


. therefore, if the letter were admitted in evi- 
. dence it could not help the plaintiff and it is 


a bereficial interest must also, I think, fail. 
e " 


+ [ 
e * A 


able. 


doubt he will carry out my wishes.” A 
number of cases has been cited in support of 
this contention but allare clearly distinguish- 
In all the cases the wishes expressed 
by the testator refer clearly to the property. 
Thus in Briggs v. Penny (1), which is the 
case mainly relied npon. the testatrix by her 
Will bequeathed the bulk of her property to 
one 8. P, "Well knowing but she will make 
& good use and dispose of it in aodordanoe 
with my views and wishes. "' 
case we cannot gay to what the testator 
referring when he said he had no doubi the 
semindar would oarry out hia wishes. It may 
have been the property. It may dually well 
hate been something totally different and 
the burden, it must be remembered, is on the 
plaintiffs. I woald, therefore, diamine this 
appeal. 

Sankaran Nair, J.—T adhere to my former 
judgment. 

- By tas CougT.— We think the costs of this 
appeal (both sides) may come out of- the 
estate. : 

; Appeal dismissed. 

(19 43 Eng. Rep. 871. ex 





CALOUTTA HIGH COURT. 
E Om Rute No. 1308 cr 1911. 
May 29, 1911. 
Present: —Mr. J nation Holmwood ad 
Mr, Justiog Teunon. 
AHMED BUKSH SEEKS REE RANE 
` TERO AAR 


M 


BIPIN' BEHARI SIN SINGHA Boy ÀXD 

orasas— PLamrires—Oppositay PARTY. 
Timatation Swit for arrears of rent—Leasts for 
buslding coníiraots — lAmitdiion 


—Registered 
AAIE of 1908), SA. I, arts. 110, 118 —Remand ‘by 
High Oourt—Inct of f lease being FEQ PATH oS brought 
to notice of High Court. 

The provisions laid down in article 116 of the 
Limitation Act as to reds contracta, apply to 
leases granted for building purposes and for estab- 
lishing godowns, not being leases for ngaba na or 
borticultural purposes, 

Rameganj Coal Association Ltd, v. Judionad Ghose, 
18 C. 489, relied upon 

Ina remand order the High Ooart laid down that 
certain kists of the rents sued for, were berred. But 
the fact that the suit was based on a registered lease 
wal not brought to the notice of the Court? ` 
~ Held, that it was open to the plaintiff to pub his 
registered lease in evidence and to contend that the 
claim for those kiste nas-not barred, 


In the present | 
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Rale against the order of the Small Cause regards the registered contract had ever beeri 


* 


Oourt Judge of Serampore, dated February before the Court before the remand, and on 


8th, 1911.. those facts it is clear that the claim’ is not 
Babu Jatindra Nath Sen, for the Petitioner. barred by limitation. Therefore, the decree 
Babu Narendra Kumar Boss, for the in itself ia a -right and proper one and in 
Opposite Party. ' l revision under section 25 of the Provincial 
Judgment. . Small Cause Courts Act we should not 
Holmwood, J.—This was a Rule calling on interfere. JN - 
the opposite party to show cause why the The second point- urged is, that the decree 
decree of the Court below referred to in the is not in accordance with the judgment 
petition should not be set aside as prayed. passed. The learned Vekil who gppears in 
Threg grounds had been taken against the support of the Rule has been unable to shaw 
ddbree. Tho first was, that the Court below us wherein ‘the decree differs, ifit differs at 
was wrong in reversing the decision of this all, from the judgment. We need only say 


Hon'ble Oeurb with respect to the claim for that, if it does, the Judge in the Small Cause | 


the flrstthree instalments of the year 1818 Oourt below is perfeotly competent to amend 


. as being barred, the said Court ought to his decree on an application being made to 


have held, upon a proper oonstruolion of the him based on proper material for that pur- 
Statute, that the ssid claim was barred by pose. > ; 
limitation even when the lease ises registered The third point is, that the Judge has not 
one, No argument has*been adduced before at all considered the terms of the kabuliat 
us that the claim would be barred if the reciting the conditions of the tenancy and 
limitation were six years. What has been has failed to appreciate the question arising 
&pgued before us ia that a Single Judge of upor the pleadings of the onge. This refers, 
the Allahabad igh Court has laid down that to an allegation that the hut which was leased 
Article 110 alone applies to a suit for ‘rent to the defendant as a godown fell down in 
whether it is under a registered contract , the year 1814, and that there was a. stipula- 
or not. Now that is opposed to the decisions tion in the contract of lease which was made 
of this Court of which we need only cite that that the plaintiff should within one year 
in Rantgany Oval Association Itd. v. Judoonath make the hut pucca and that,.therefore, the 
Ghose (1), in which there was no hesitafion lease determined as soon as thé hut felt down. 
and in which it was clearly pointed ont that Bat it is found as a fact that the defendant 
provisions as to registered contradts epply-to as in use and occupation of that hut asa 
leases granted for building purpoeés and for godown and paid the Municipal tax for the 
establishing. godowns, as ip this case, nob, same up to Askar 1315, that is the and of 
being leases for joultural or horticultural the June quarter of 1909, and the Judge has 
purposes. In tha er of remand a Bench given a deogee up to that dete correcting the 
of this Court, which made the remand to erroneous figures which were given in his 
which dne pf us was-a party, ldid down that wgrevidus judgment and which brought the 
these first three kisis were barred py lilnita- „claim up to Askar 1316. 

tion. But it appears cleam from the repord On the facts found we cannot go behind the 
that this question of registered contract was jadgment:of the Court of Small Causes. 
not brought to their notice and was inno For these reasons the Rule is discharged 


. way before them. The judgment and the with costs two gold mohurs. "^ 


decree of the lower Oburt was altogether  Tewmom, J.—I concur in the judgment just 
seaside and retrial wag ordered so that delivered by my learned brother. But. as I 
ib was open to the parties to adduoe evidence was one of the Judges who decided. Rule No. 
and argument upon every point, and the 3695 of 1910 I think I ought to say. that 
expression of opinion of the Divisional Bench when we formed the opinion that the claim | 
of this Court would at most operate as forthe first three quarters of 1818 was, barred 
authority which would preclude a Small Crause by limitation it had not been bronght to our 


~ 


* 


Court Judge from differing from the decision notice that the anit was a suit for rent based d 


of this Court on the same materials. But on a registered lease. The whole case having 
there is nothing to show that tke facts as been remanded I cannot say- that it was not 
(1) 18 O. 480. ` open to the plaintiffs to pub in evidence “his 


€ - . e 
» 


. tion is wrong. 


' reviewed and an amended decree 


ef e . 
KEAMAT 9, ABHOORAM MIFTRY.? 


registered lease. As he has done this, I 
cannot say the decision of the Judge of the 
Small Oguse Court on the question; of limita- 


Rule discharged. 





CAL UTTA HIGH COURT. 
Sxo0x» Civit, Arrear No. 365%r 1909, 
Msy 29, 1911. 
Present: —Mr. Justice Coxe. « 
Sheikh KEAMAT—DrrENDAXT— APPELLAST 


persus 
ABHOORAM MISTRY — Príumirr-- 
RESPONDENT, 
Civil Procedure Code (Act V of 1008), 
Appeal— Memorandum of appeal mot gaccompanied 
by copy af decree a led from-—~Validety of appeal — 
Deoree— Review— Amended decree, appeal from. 
ite memorandum of appealis nos accompanied by 
a'copy.of the deciee appealed against it is not & 
valid memorandum and the appeal must bo dismissed 
on that ground. 
Where the decision of an Appellate Court is 
, an appeal 
from the amended deeree must pad Kene by 
as; of that decree, as otherwise the appeal is not 
d appeal and must be dismissed. 


Appeal from & decision of the Sub-Judge 


P. ALI, T. l— 


of Mymensing, dated August 22nd, 1908, on a 


review confirming his own judgment dated 
May 9th, 1908 reversing « decision of the 
Munpaif of Kishoregunge, dated September 


" 24th, 1907. 


Babu Gopal Ohandia Das, for the Appel- 


. ant. 


e Makunda Nuth Eoy, for the apang; 


“Judgment.—A preliminary SETA 
has been taken in this case that e din 
is incompetent. 

Tt appears that the first dadah of ie 
lower Appellate Court was passed on the 
9th May 1908. Onthe 22nd August 1908 
that decision was reviewed. An amended 
decree was drawn up, which was signed 
or» the 12th September anu bears the signa- 
ture of the presentappellant's original Pleader. 
Two months later this appeal was lodged; It 
isnot an appeal against the erder reviewing 
the decision of the 9th May 1908, bnt an appeal 
against the amended decree. At the foot 
‘of the memorandum of appeals there isa note 
to the following effect :— “{nstruction is that 
no decree has been prepared in accordance 


with the judgment on review, dated the 


¿2nd Amgust 1908." No doubt, the judg- 
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‘pignificantly imperative 


: [ieu 
b 6 


ment in review of the “28nd August 1908 
was not embodied in & formal decree; but an 
amended decree was drawn up and signéd, as 
I have eaid, by the appellant’s Pleader. The 
memoraudum of the appeal to this Court; was 
not accompanied by scopy of the amended 
decree; and, therefore, itappears that it was 
nota valid ‘appeal. This was held in the 
case of Ohamela Kuar v. Amir Khan (1) and 
that of Bhawani Prasad v. Kalle (2) where 
the learned Ohief Juatiog said:— The less 
word ‘ahal’ of 
section 541 of the Code of Civil Procedure 
has been held by all the Judges of this Court 
to be so imperative as to preclude a Court 
from accepting a memorandum of apffes] which 
is not accompanied by a oopy of the decree 
appealed against and from treating the 
presentation of a memorandum of sppeal 
which is ngt acoompanied by a copy of the 
deoree as an invalid'presentationof anappeal.” 
I may refer aiso to the case of Khirode Sundari 
Debt v. Janendra Nath Pal Okoudhwri (8). 
. If appears tome that this is note yalid 
appeal and that it must be dismissed: on that 
gréund. 

]t has been suggested that I should allow 
a copy of the amended deoree to be filed now 
and permit the appeal to be. renewed, even 
though the time of limitation has. expired. 


md 


Tt is pointed out that in the application for: 
review in thé.Oourt below the present appel-. 


lant employed, “another Pleader than the one 
appointed by him in the original suit. If 
this application had Bean made a year aud a 
half ago it might have been considered ; but 
after this period of time and, considering the 
time that elapsed between the signing of the 
decree and" the presentation of, tfe appeal, 
I do not think | can possibly allow it naar. 
~The appeal must acoordiugly be dismissed. 
| make ao order as to costa. 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sgoomp Orvic Arrear No. 58 or 1911. 
: May 19, 1911. 
Present: —Mr. Justioe Piggott. 
SHIB OCHARAN—AppLicamr—A PPBLLANT 
COT SUS | 


HIRA LAL -—OpJt0tr0og—Rr4PONDHET. 
N. W. P. and Oudh Land Revenue Act(III of 1001) as. 
110 (3),111— Partition —Application by co-sharer under, 


e 8. 110 (3)— Whether fresk proclamation wecessary— 


petent to decide, 

There la nothing inthe Land Rovenne Act, 1901, 
which requires the issues of any fresh proclamation to 
the remaining co-aharers in the event of an application 
being presented by one of them under the provisions 
of section IM (38) of the Acb within the period pre- 
scribed bythe proclamation already issued under the 
former part of the section. 

DAT Jugla, 28 A. 82, A. W. N. (1900) 79, dis- 


An orderby a Revenus Court in mutation pro- 
is notan order of a Oourt pf competent 


ceedings : 
jurisdiction determining a queetion of proprietary title 


within the moaning of section JIL of ihe Land 
Revenue Act "ds 


Seoond appeal from the decision of the 


District Judge of Moradabad, dated the 12th - 


September 1910. 


lant. ý 
Mr. Bafiusaman, forthe Respondent. 
Judg ment.—This appeal arises out 


"of & certain proceedings in partition. An 


' ‘eation, 
' proclamation had been issued were Shib Lal, . 


application for partition was pending in the 
Court of an Assistant Collector in which the 
proclamation required by section 110, Land 
Revenue Act (III of 1901) had duly been 
issued to suc of the recorded oo-sharers in 
the mahal as had mot joined in the appli- 
Amongst the co-sharers to whom 


the appellant in this case, and Hira Lal, the 
respondent. The date fixed by.íhe pro- 


- glamation for the appearanocetof the oo-sharers 


and the putting in of objections, if any, waa 
10th Jane 1909. Prior to this date, that is 
to say, on the'Dlst May 1909, Shib Lal 
presented an application under section 110 
(2), Land Revenue Act, asking for the parti- 
tion of shia own share. Proceedings conti- 
nued, and on October 18th, 1909, the parti- 
tion proceeding in the case was sanctioned 
by the Collector and amin was appointed 


* 


' to work out the details of the partition, in 


. &ocorüdadoe therewith. 


- On July 10th, 1910, Hira Lal, the present 
respondent, petitioned the Assistant Collector 


* to the affect that the amin had not properly 
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Dr. Satish Ohandra Banerji, for the Appel- 


æ a 
° 


‘explained his proposals to him, and orders 
were passed to meet his wishes in this reg- 


peot. On July-26th, 1910, Hira Lal present- 
ed a further petition out of which the present 
appeal has arisen. The petition may be 
described sa raising three distinct points,— 
(a) it took exception to everything 

- that had been done or was proposed 

to be done by the Oourt with a view 


to constituting Shib Lal's share into - 


& separate mahal, on the ground 
that no proclamation as required by 
section 110 (1) had been issued 
on hib Lal’s application of 3lst 


May 1909. The position taken up i 


was that in the absence of such 
. proclamation, the other co-sharers 
had no opportunity of putting in 
any objections involving a ques- 
tion of proprietary title in res- 
pect of the share claimed by Shib 
Lal, and consequently the Court 
could not proceed to effect any 


partition of Shib Lal'& share. © * 


(b) it was alleged that Shib Lal was 
not in fact the proprietor of the 
share recorded in his ‘name and 
in respect of which partition was 
sought by him. On the contrary, ` 
the objector Hira Lal expressed his 
intention to institute a civil suit 
contesting Shib Lal’s right in reg- 
pect of the share and asked to be 
granted time to do so ; 

(c) certain further. objections were 

=e raised with which we have now 

noe concern, jnasmuoh as they 
amounted in effect to a plea thet 

% “the amts’s proposals did not fairly 


> ‘carry *out the orders passed in the 


partition proceedings and so'raised 
pointa which it was entirely for the 
Eevenne Oourts to decide, = 


The Assistant Collector -proceeded to dis: | 


pose of the petition there and' then. AR re- 
gards the questions now under consideration 
in this appeal, he held (1) that. nothing in 
the Land Revenue Act required the isaue 


ofa proclamation upon an application pre- - 


sented under section 110 (2) before the date 


fixed by the proplamation issued under tha” e 


proceeding clause of the same section ; (2) 


+ 


in any case, whether or not a p on 
ought to have been issued, there ewas no 


. the Assistant Oollector went on to add that 


- 


‘9s 


> 


BHIB OHARAN €. HIRA LAL. 
force in Hira Lal's objection because . the 


claim put forward by him had been decided : 


j against him in an order passed by the 
: Revenue Oourt in certain mutation pro- 
oeedings. 


This order, bearing date January 26th, 1910, 
was made the subject of an appeal to the Dis- 
triot Judge, and the appeal was disposed 
of by the Additional Subordinate Jadge of 
Moradabad by an order dated September 12th, 

i ` 1910, which is the order now before me Wg 
a | The order is one which is ab once 
brief and oonfused. The Court below holds 
evidently that a proclamation ought to have 

- been issuedon Shib Lal'a application of the 81st 
May 1909; it then goes on to say that as this 
was not done, the Assistant Collector evident- 
ly did not proceed under section lll of the 
“Land Revenue Act. Having arrived at this 
conclusion the only order which the learned 
Additional Subordinate Judge could pass obvi- 
ously was that the appeal before him must 
fail, on the ground that it was not an appeal 
e from an order under section 111, Land Re- 
venue Act. He proceeded, however, on the 
contrary to seb aside the order of the Assis- 
tant [Collector of the 26th January 1910, 
and having done so appears to have farther 


arrogated to himself the powers conferred on” 


Revenue Courts by section lll aforesaid in 
. ` that he direoted Hira Lal to institute within 
3 months from date, & suit in the Civil Court 
for determination of the disputed question of 

titlé as between him and Shib Charan. 
The order thus passed clearly cannot be 
_maintained; but I have had to consider the 
whole position in detailin order to ensure 
the passing of & proper order on this appeal. 
I go back to the questions which were befere 
the Assistant Oollector on 20&h January 1919. 
I agree with him that nothing in the Land 
vedue Act requires the issue of any fresh 
clamation to the remaining o0-shares in 
event of an application being presented. 
ne of hom under the provisions of seo- 
110 (2) of the Act, within the period 
ibed by the proclamation already issued 









wé 
» 
* 


NOT TO Bg REMOVED - 


©) 


thing against this view in the ruling of 
PE Court in the case of Khasay v. Jugla (1) 
that case the Court was dealing with a 
iste application | for partition which had 
9 been presented "before the dabe fired by 


Qe the rey j 


A 


54 


^ > 


- 
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r the former part of the section. There - 


+ 


Tien 


. 
e - 
: 


Suoh an application not being covered by 
the clear provisions of section 110 (2) of the 
Land Reveune Áot could only be dealt with as 
& separate and distinct application for parti- 
tion and the issue of a proclamation in Tespect 
of the same was, therefore, imperative under 
the first clausae of section 110, The case is 
otherwise with an application duly présented 
within: the presoribed period undér_ the 
second clause of seotion 110. I am quite 
‘aware that it has been suggested that the 
law, as “thus interpreted, may work, hardship 
in particular CASES, sod may, perhaps, be 
used dishonestly in order to put in an 
application for partition under» such cir- 
cumstances &s to make il poesibfe, if not 
probable, that it may accept the notice of 
a oo-sharer entitled to oppose the same. 
The provisions of the law, however, are 
perfectly .clear, and oases of hardship 
are likely to arise, this is a matter for the 
Legislature and not for the Courts, I- take 
it that the Legislature in framing these 
sections proceeded on the assumption that 
all oo-sbares in the maal would take 
sufficient interest in a pending application 
for partition either to be present themselves 
on the date fixed by the proclamation or 


‘at least to take stepa to keep themselves 


informed -of what was going on. I may 
aŭd also that upon any clearly established 
case of fraud there is no reason to doubt 
that the ordinary legal remedies of‘a-person 
damnified by sugh fraud would not be taken 
&wRy by anythirg in "the Land Revenue Act, 
It being olear, however, that there had been 
no error or irregularity, in the proceedings 
taken by the Assistant Collector with re- 
ference to ‘Shib Oharan’s appligatibn of 31st 
May 1999, it follows that no preoeedings 
uxder section bli, Land Revenne Act, could 
legally be taken in the Court. of the As- 
sistant Oollector upon an objection present- 
-ed (as was Hira Lal’s objection of January 
26th, 1910) long after the date fixed in the 
original proclamation. 
or ought to have been contegt to tell 
Hire Lal that his petition of objection of 
January 26th, 1910, in so far as it involved 
a -quesation of proprietary title was beyond 
time and could only be refused on that 
ground. In the same connectim, I may 
add that the Assistant Collector was obvi- 
ously in error, if he treated an order of 
mutation proceedings by a Revenue Court 


The Assistant Cellect- — 


a 
~ 


e* 


as the order ofa Court of d V 


title. within the meaning of am 
Land Revenue Act. 

This being my view of the MÀ of. 
law “and fact raised in this appeal, I can 
-only set aside the order of the lower Ap- 
pellate Court and restore that of the As- 
sistant Collector. The latter's order of 
* January 26th, 1910, though I have thought 
ib necessary to: point out that it proceeded 
in part on mistaken ground, was in sub- 
stance cbrrect, for Hira Lal's petition in so 
far as it raised a question of proprietary 
title ought, to have been rejected for the 
Teasons ae l-have already given. It 
is perhaps hardly necessary for me to add 
that nothing,in this order involves as any 
necessary consequence the dismissal of the 
suit which I understand Hira.ljil has al. 
ready instituted in the*Oivil Oourt. That 
suit wil have to bs disposed of on the 
issue of law and fact therein raised, though 
if any question . is raised as to the effect 
of the proceediags in the Assistant Col. 
lector’s Court in the way of barring* & 
suit for posseasion brought by Hira Lal, that 
wil be a matter for fhe Court trying the 
caso, to decide with referenoeto the provisions 
of the Land Revenue Act and the rulings 
of this Court on the subject. The appef. 
tant will have his costs in all Courts, in- 
cluding in this Courts fees on the higher 
joale. - 
° Appeal allowed. 





PUNJAB OHIEF OOURT. 
Scoop avit Arema No. 87 or 1909. 
May 5, 1811.- . 


Preseni;—Sir Arthur Reid, K$., Chief Judge 


and Mr. Justice J ohnetone. 
NATHU amp .OTHERS—P LADITI YF3— 
APPELLANTS 
| OOTES ` 
RAHMAN AND OTHSBE—DBFENDANTS— 
* — HasPOMDENTS. 

Tamitution Act (XV of 1877), Ats. 118, 144—Sat 
by reversioner for poseession— Defendant in possession 
in virtue of adoption—Lamitation-—Oustom—Adoption 
of daughter's son—Special custom—Burden of proof — 
Evidence —Watry of special custom tn the Howa]-l-aum 
effect of —Acqudescence by sonless brother in his brother’ 
nots, effect E . 


or Docet a reversioner -againsi:a 
person, who rl le person's ini. 














brty in virtue of an adoption by the 
mire@ermed by Artiola 144 and noi by Articole 
imitation Act of 1877 or 1908. 3 

K Singh v. Khardh Singh, 90 P. B. 1908; 70 P. 

7. B 1908 and Tribhuwan Bahadur Singh v. Rameshar 
Bakhsh Singh, 8S8 A. 787; 100. W.N..1035;-8 Bom. . 
L. B. 722, 16 à. T. J. 440; 4 O. L. J. 4054 1 ML, T 
285, 0 O. 0, 877, 8 A. L, J. 095, relied upon. 

Karam Dad v. Nathu, 80 P. R. CP. B.) 1908, 80 P. L. 

R. 1906, is no longer a guide and Article 118 does not 
apply whether the adoption was done with authority 
bat by way of improper exercise of that authority, 
or the adoptor had no inherent power to adopt. 

Among Punjabi agricalturists any ono saserting 
that the adoption of & daughter's son is valid must 
prove asp custom Lo that effect. 

Ralla v. Budha, 50 P. R. 1893, followed. 

The entry of a al custom in  Rewaj-i-am is 
insufficient to establish such & special custom unless 
ibis supported’ by instances quoted in itself or by 
other verified instances. cited in Court. 

The acquiescence ofa sonlees brother im his - 
brother’s act does not bind the next reversioners by 
custom. 

Among Mussalman Jats of the Delhi District there 
is no custom which favours the validity of an adop- 
tion of a daughter's son. 

Second appeal from the order of the 
Divisional Judge, Delhi Division, dated 7th 
February 1907, confirming the order of 
the Munsif, Ist Class, Delhi, dated 16th 
June 1906, dismissing plaintiffs’ guit. 

The Hon’ble Mr. Shad: Lai, for the Appellants. 

Mr. Oeriel and Pandit Sham Lal, for the 
Respondents. | 

Judgment. Certain sgnatiorelativos 
of one Ohela, deceased, being related to him : 
indhe eighth and more distant degrees, have 
sued defendant, Rahman and 3 pro forma de- 
fondanta for his landed property. Defendant 
feeisted the claim on grounds of loous stands 
of plaintiffs’ time-bar acquiescencs, and an 
alleged adoption of himself as a daughter's 
son by the said Ohela. 

The first Court held that the suit was 
tfme-barred under Article 118, Schedule IF, 
Limitation Aot, 1877. That Mehra, brother of . 

Ohela, and certain plaintiffs acquiesced in the 
mutation in favour of defendant No. 1 in ` 4 
1898; that'plaintiffs are certainly reversiongra 
of Ohela, aud that the alleged adoption took- 
place and is valid, because consented to ‘by 
Mehra. The lower Appellate Court agreed 
that the suit is barred by time and by 
Mehra’s aoquiscenoe but also held that the ~ 
adoption was invalid inasmuch as the pre- 
sumption against the validity of such adop- 
tion established by Kala v. Bud 
not been rebutted. X Sou of Lay , » AN 


(1) 30 P. B. (f. B.) 1898, "s 
l & Acc. E : 
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NATHU f. RAHMAN, Se wees 

Ag regards limitation, the qdeetion in the: 

abstract is nob an easy one but wa “think. wo. 
must follow the interpretation in Surjan Bingh. 


v. Khark Singh (2) of the Privy Council SUPCR UE 


in Tribhwwoan Bahadur Singh v.. Rameshar 


` e Bakhsh Singh (8) and hold that not Article 


118, but Article 144 of the Limitation 
Schedule i is applicable. ‘The important part 
- of tbe Privy Council ruling for our purposes 


, is the last three paragraphs on page 739, to 


understand which fully it is necessary to bear 
in mind the wording of Article 129, Sche- 
dule 11, Limitation Act, 1871 and Article 118 
of the similar Schedule of the Act of 1877 


respectively, 
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Before the ? ivy Council the defendant, 
Tied upon an adoption of himself and 
alal limitation, took his stand upon the 
71, admitting that he had no case 
for limitation, if Act XV of 1877 appled. 
Mr..Oertel Piróngly contends that the Privy 
Council upon this went on to hold that, ever 
if the suit is one for possession by a re- 
verkioner such it is met by a plea offtn 
apparent adoption, the limitation for the suits 

will be that applicable to suits to “seb aside” 
or avoid adoptions. We are unable to see how 
the Jast.two paragraphs of page 730 can be 
read in this way. Their Lordships evidently 
inténded to lay it down thatin such & case 
the lapse of 13 years (see Articl8 129 in the 
Act of 1871) did not give title to the adopt- 


ed ‘person which is tantamount to saying ^ 


that the limitation for such æ Kuit is not the 
limitation for a suit to “set aside" or avoid 
an &doptidn but thet for a suit for possession 
of immoveable property. The words "on 
this short ground” which occur in the last 
paragraph of the same page, refer, wë may 
point out, to the ground takgn i in the previous 
paragraph, the remaining words of the 
last paragraph, meaning ‘regardless of 
whether the alleged adoption do.” 

(Generally speaking, this was the view Halen 
by .the Judges of the Madras High Court in 
Velaga Mangamma v. Bandlamxdi (4) and 
seo also Karnam Rama Rap v. Venkoba Rao 
(S) and a similar exposition of the law whs 
given.in Syrjan Singh v. Khark Singh (9) 
above cited. Mr. Qertel contends farther 
that this Oourt is bound By Karam Dad v. 
Nathu (6) Dheru v. Sidhu (7) and Jaghdam- 
ba Ohoodhrani v. Dakhina Mohan Roy (8) 
none of which he says were overruled by 
Tribhuwan Bahadur Singh ~. Rameshar 
BakhsheSingh (8) aforesaid. A few exflana- 
iiry remarks fipon those rulings will show 
that this contention is futile. 

In Dherw v. Sidhe (7) it is said that since 
the publication of Ma v. Narhari (9). 
This Court has held, that where an alienation 
has not been set aside within the tithe al. 
lowed by Article 91, Schedule II,* Limitation 


Act, 1877, a later siit for possession is berred. 
4) 90 M. 208; 2 M L. T. 178; 17 AL L. J, 182. i 


Vd. XI]. - 
NATHU #. RABNAN. 


The-case-under consideration was one not of 
adoption but of alienation; and all that the 
ruling comes to is that, while the Jagadamba's 
ease (B) must beheld tosettle the law as regards 
adoption cases, it cannot follow that it settles 
the law as to other kinds of cases. Thus, the 
Privy Council ruling in Tribhwwan Bahadur 
, Singh v. Bameshar Bakhsh Singh (8) clearly 

operates tò overrule this expression of 

Opinion as to the effect of the Jogadamba's case 
(B) in osea of adoption. 

Jagadamba’s cass (8) was one under the Act 
of 1871. The words in that Acb are “to set 
aside ac &deption", and it was held that the 
rule of lifhitation given by that Article, ap- 
plied to all suits in which the suitor could 
not succeed withont displacing an apparent 
adoption, in virtue of which the opposite 
party was in posseasion. It is clgar that the 
Privy Council has, in fhe Allahabad case, 
ruled that under Aot XV of 1877, which is 
identical in its Article 118 with Act V of 
1908, the limitation in suits for possession is 
not that contajrf*d in that Article. : 

The Foll Bench case in Karam Dad v. 
Nathu (6) is of an earlier date than the 
Privy Council ruling im Tribheuwan Bahadur 
Singh v. Rameshar Bakhsh Sings (3). Im it 
a distinction was drawn between cases in 
which the adoption is done with &uthorlty 
but by way of improper exercise of that 
authority and cases in which the adoptor has 

“no inherent power to adopt". It was ruléd 
^ that Article 118 would apply in the former 
class of cases but not in the"latter. If we 
are right in our “Interpretation. of the 
Allahabdd case, then, clearly, the Full Bench 
dictum ‘is overruled and cannot now be 
followed by us. 

"We, therefore, find that Mr. Oertel's gpn- 
tention is untenable and, following the pro- 
nouncement of the Privy Council, we hold 
, that the auit,e having been fled within 
12 years of the commencament of the ad- 
verme posseasion of defendant No. 1 is, under 
Article 144 of the Limitation Schedule, within 
time. 

The next point is, 
barred by the acquiescence of Mehra or of. the 
plaintiffs themselves... Mehra was a sonless 
man and we think no argcment is neceasfry 
to show that his scyuiescence in his brother's 
act does not bind plaintiffs; The parties are 
Muhammadan Jais and so are subject to 
Punjab agricultural custom, and according to 


whether the suit is ; 
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that custom, as has been repeatedly held, 
&oquiescenoe and consent by a brother like 
Mehra does not bind the next reversioners. 
Farther, there is no proof of acquiescence or 


consent by the plaintiffs except certain un-* 


satisfactory oral evidence. We overrule | 
the learned Divisional Judge pore and find | 
for the plaintiffs. 

But the Divisonal Judge has aim held that 
the adoptionis invalid and this finding Mr. 
Oertel contests. He admits that Rala v. 
Budha (1) is against him, but he points to the 
following rulings, namely, fSohmus v. Ram 
Dial (10! and Hem Raj v. Sahiba (11) and 
Ohutian v. Ram Chand (12) as being in his 
favour. It may be taken that the Full Bench 
case merely lays it down -that among Punjabi 
agriculturists any one asserting that the 
adoption of a daughter’ a Bon, like defendant 
No. 1 in this case, is valid, must prove a special 
custom to that effect. Sohnun v. Bam Dial 
(10) is a case of Kangra Brahmins and can 
have little bearing upona case of Delhi Jats, a 
In it the Judges carefully limited their ie 
marks to cases of persona belonging to non- 
agricultural tribes, and we can safely ignore 
the ruling here. The ruling printed as Hem 
Raj v. Sahiba (11) deals with the matter of 
limitation, which we have already decided, 
aud also lays it down that Ralla v. Budha (1) 
merely prescribes the “general presump- 
tbn against the validity of a daughter's gon 
to be made at the outset irrespective of any 
evidence such as Wajib-ul-ars or Rewaj-1-am 
or precedents which may be forthcoming at 
a later stagg of the case.’’ Ultimately, the 
adoption of & daughter's son was held valid 
among those Hindu Jats of Garshankar Tah- 
gil, Distrivt Hoshiarpur, because there were in 
its favour four instances quoted in the Riwaj- 
1-am, two verified instances cited in Oourt, and 
long silence on the part of the reversioners. 

In Ohwtiam v. Ram Ohand (12) a case 
of Pbelhi Brahmins held govgrned by a 
special custom of their own, it was ruled that 
the evidence proved numerous successions of 
daughter's sons. Itis clear that sucha rul- 
ing as this cannot affect the general presump- 
tion prescribed in the Full Bench case of 
Ralla v. Budha (1). 


(10) 79 P. B. 1901, 107 P. L. B. 1601. 
(11) 116 P. R. 1901, 178 P. L. B. 1901. 


(13) 86 P. B. 1904. ie 
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in re MWSBRS. KADIEBHOY IBMAILJI LOTIA, 


In the present case, then, we must hold that storation of goods to trus owner. 
Asa commission agent has a disposing power which 

the presumption presaribed in Ealla v. Budha |, Da roce fos M ORE TE 
(1) stands, and on the record there is no proof enkrusted to him for eulo, suoh goodsare his Sroperty 
of aspecial custom. No doubt, there is an for the purposes ofthe Insolvency Act and an 
entry of a special custom in fue Riwa-i am interim receiver can take posscasion of them as"his 


roperty in Insolvency proceedings against him. 
butit is notsupported by instances quoted P Fa varte Hubbard (1888) 17 Q. B. D. 600; 55 Le 
in itaelf nor by verified instances mentioned .1,J.Q B. 400; 59 L. T. 173, 85 W. R. 3,8 Morrell. 
by witnesses. All, or nearly, all of defendant's — 218, relied upon. 


own witneases say plainly that there are in Bübwhere the circumstances clearly indicate that 


the triben2 instances of adoptionofadaughter’s th 

i e goods, his prinsipal is entitled to t 
Bon; and though the paiwars mentionB& few the p A Totoro RORO 
instances, they are of a very doubtful desorip- In re Smith, (1879) 10 Oh. 566; 48 L. J. “Bk. Bà; 
tion. n 30 L. T. 040, 27 W. E. 885, referred. 


uo: The doctrine, of reputed ownership implies that the 
To sum up, we hold that the suit is not ^. has anonciar. allowed EocdsP [3-Fems bx 


barred by time because, under the Privy in possession of the insolrent and #0 onablef him to - 


Oouneil ruling in Tribuwan Bahadwr Singh get more credit in his business then ke is entitled to. 
v. Rameshar Bakhsh Singh (3), in & suit mms is not the case the goods will be 
for possession by , & reversioner against restord to owner. 

& person who claims to hold a deceased Wu PEE for pe Applicants. 

person's immoveable property in virtue - Ms jap "n "a arida 

ofan adoption by the latter, Articole 118 o , for the Insoivents. 


" Schedule IJ, Limitation Act, 1877, or 1908, Orders.—A petition was filed by a 


oreditor to have the debtor firm of Kadibhoy 


icati the limitati i 
has no application, the limitation applicable Tamailji Lotia declared insolvent and iaterim 


ing that fora anit for posséssion of im- 


moveable property... Jis a.corroll wa ee Receivers were appointed of the'property of 


find that the Karam Dad v. Nathu (8) is no Da te section 18 (2) of the Pro- 
longer a guide, and that Article 118 does not vim Insolvenoy Áct., 
apply in either of the classes of cases speci- This is an applioetion for an order to the 


. led in that. judgment. We also hold that interim Receivers to restore to the applicants 


the general presumption among Jats of the 5°™8 articles of furniture, & quantity of aniline 

Garhshankar Tahsil of the Hoshiarpur Dies- dyes and the sum of He. 1;726-12-0 said to 

triob, being that the adoptionof a daughter's have been taken possession of by -the Re- 

son is invalid, no special custom has OO. —— T 

in this case been madeont in favour of the The applicants allege, and it is admitted, 

validity-of such an adoption. Lastly, we hajd that the debtors were their comfhiasion agents 

that no acquiesence such as would bar the for the sale of aniline dyes. FM 

auit has been established. . _ The sum of money claimed is ssid to be 
For these reasons we accept the appeal an the sale proceeds of the aniline dyes. , As to 


d laintiffe! cla; ‘th i this the applicants’ claim may be disposed of 
ae aria iffa claim with oogjs throughout. ein two wards. This money has not betn 


+ Appeal accepted. taken by the tnterfm Receivers and, therefore, 
no „order can be made in respect of it. Itis 
merely a debt for which the applicants will 





SID JUDIOIAL € COMMISSIONERg Pee to prove, if so advised, Along with the ` 


COURT. other creditors. 
Disrrior Court JURISDIOTION. The auiline dyes and the furniture hdve 
InsoLvmxor- No. 5 or 1911. been taken possession of by the iniefim He- 
April 12, 1911. ceivers and it ig admitted that the applicants 
In 16 Mrsens, KADIBHOY ISMAILJI — 19 the owners of them. Section 13 (2). 
LOTIA . empowers appointment of an interim Re- 
Ez parte Tux FARBEN FABRIKAN ceiver of the property of the debtor. ,By the 
BAYER axp Co. definition in section 9 (e) property Inoludes 


OO opima Insolvency Aet III of 1907), as. 2(9,19 827 preperiy over which or the profits of 
(3), 18 (8)— Gocds tn gostersicn of tnsolient ascom- Which ary peron has a dispcsing power 
Mission aget — Receiver—Eeputed owsership—He- which he may-exercise for his own benefit 


e ~-{1911 . 


- the commission agent is nob the “reputed owner" of 


(1 


Vol. X1). 
FAIZ TUN v. MUHAMMAD XAKRBIYA. 


There is no doubt that a commission ` agent - TA over the 


hás & disposing power which he may exercise 
for hik own benefitover the goods entrusted -to 
him for sale. For the purposes of the Insol- 
vency Act such goods are the property of the 
debtor just as in Hnglish Common Law a 
pledgee is said to havea special property in 
the goods pledged to him. Es parte Hubbard, 
In re Hardwick (1). The Receiver was, tharo- 
"fore, em powered to take possession of the 
aniline dyes although the applicants may 
have beep the owners. 


Tf, therefore, the Receivers had the right 


to take possession of the aniline dyes, on what 
grounds cam the applicants olaim restoration P 
I think dh this ground alone, eis, that tho 


Receiver is only appointed to preserve during, 


the pendency of the proceedings the property 


to whieh the creditoza will be entitled in’ 


the evenis of the debtor- firm being adjudged 
insolvent 

Now, the credi em wil not be entitled to 
continue the oommission agency business for 
their profit for the adjudication will have the 
effect of revoking the agency. 

They can be entitled tothe goods if the 
debtor firm are adjudged insolvents and the 
goods vest in the Official Receiver under the 
doctrine ot reputed ownership recognized in 
section 16 (8) of the Act. 

Now these goods, s.6., theaniline dyes, were 
admittedly lying in. Phe shop of the debtors 
with the consent of the applicants, but the 
ciroumstances were not such as to make the 
debtors the reputed owners. The debtors 
had over their shop a, sign- -board containing 
the words "Kadibhoy Ismailji Lotis and Oo., 
Commission Agents and Merchants.” This 


descriptión was sufficient to lat all the world . 


know that the goods in the shop might be 
the goods of their principals and woald 
pievent their getting credit on the strength 
. of their posseasion of the goods. In this 
respect the case *olegrly resembles that of 
Ee parte Bright, In re Smith (2), where it 
was held that when agents described them- 
selves on their brass plate as " Merohantsand 
Manufacturers Agents” they were not acting 
as reputed owners of the goods in their pre- 
mises. . 

Further, the applicants had their own 


sign-soara suspended beside that of the 

(1) (1886) 17 Q. B. D..690; 55 I. J. Q. B. 400; 50 
L. T. 172; 85 W. R. 2; 3 Morrell. 246. 

(3) (1879) 19 Oh. 500, 48 L J. Bk. 81; 99 L T. 
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. an admission of 


shop, This was 
further notice that there were goods in the 
shop belonging io the applicants. 

The doctrine of reputed ownership implies 
that the owner has unconsciously allowed, 
goods to remain in the pessession of the 
debtor and so enabled him to get more credit 
in his business than he is entitled to. That 
is not the case here. 

The creditors oan have no right of recourse 
to these goods and they should be restored to 
the applicants. The furniture was in no 
sense the property of the debtors and should 
also bo restored. 

Order to the Receivers acinis: 





PUNJAB OHIEF OOURT. 
Civi! Bevistow No. 1439 or 1909. ` 
June 12, 1911. 

Present: —Mr. ng Johnstona. 
FAIZ MUHAMMAD- —PiraixTIFR— 
- PETITIONER 


OCT THS 
MUHAMMAD ZAKRIY A——DEFEXDANT—- 


. HysPORDENT. 

Provincial Small Cause Courts Act (IX of 1887), a 
25, Sch. II, ari. 20—Rsticw—Gronuads 
decision as to jurisdiction — of important 
documen! — Revision —Power of High Oowrt to interfere 
with us order rejecting petthon for remec—8mall 
Causes swit—Ülaim to recoter ascertained sum found 
dus on taking partnership accownts. 

Although in she case af a review by an ordinary 


_Oqprt, the High Court would very rarely’ interfere 


with an order rejecting an application for review, yet 

the revisional jurisdiction of the High Oourt is very 

much wider when the lower Court exescises Small 
Cours jurisdiction. 

It isa suficient ground forreview that the Small 
Oause Oourt has erroneously held a claim ~is not 
in the nature of a Small Oause. 

Jhe fact (hab an important document, containing 
ty by the defendant, came to 
Pisintiff's knowledgo subsequently to the decision of 
the case, is a sufficient ground for review. Where a 

ership has been already dissolved and accounts 
taken, and & book entry has been made for an as- 
oertainod sum of money found to bedue by one 
to another,a claim to recover ene sumein a 

Small Osuse Suit, 

Petition under section 25 of hee IX of 1887 
for revision of the order of the Judge Small 
Cause Oonrt, Delhi, dated the 17th December 
1908, dismissing plaintiff 8 suit. 


Mr. Beni Parskad Khosla for Lala Chunt 
Lal, for the Respondent. 
Mr. Kanwar Naratn, for the Respondent. 


Jjudgment.—in this case the plain- | 


tiff sued for Rs. 151. 15-6 made up of three 


FAIS MUHAMMAD t. MUHAMMAD ZAKRTYA 


items as follows :— 


Rs. a. p. 

Due on a promissory-note ... 90 0 0 
Due on book-acoount .. 6112 0 
» Costs of sefving notice 0 8 6 


The decision of the Court was, that the pro- 
missory-note-was proved to have been with- 
out consideration and that the claim for 
Ra. 61-12-0 was not oognizable by & Small 
Cause Court. The plaintiff, on the dismissal 
of his auit, applied to the same Court for a 
review of judgment which was rejected by 
that Oourt. e now comes-up to thia Court 
on revision pointing out that the review 
should have been admitted and thet the de- 
cision of the.Court below is illegal and im- 
proper. : 

There can-be no doubt that the Small 
Cause Court Judge dealt -with the review 
petition ina very summary and unsatiafac- 
tory way. The order is contained in a few 
lines and runs as followr:—- 

“The petition does not contain any sut- 

. cient ground for review. The fact 
. that the Court wrongly attached 
importance to, or believed the evi- 
dence of a certain person, can be no 
ground far review. 

“Itis, therefore, ordered that the appli- 
cation be dismissed and the flle of 
the case consigned to the Record 
room. " " 

Tt wil appear that the Judge took 
the review petition as if it was simply 
an attempt to re-argue the oase, where- 
as, an examination of paragraph No. 3 and 
the note atthe end of the review*application, 


not to speak of paragraphs Nos. 4 and b, ` 


make it clear that it was a great deal mor 
than this. The plaintiff was urging upon® 
the Court that a very important post-card, 
containing an admission by the defendant 


of liability for the promissory-note, had come . 


to the plaintiff's knowledge since the case 
had been/decided and could not have come to 
his knowledge before. The petition also 
shows that the Judge, in deciding that the 
claim for Ra. 61-12-0 was not entertaingble by 


` him, wasentirely overlooking the fact that 
that sum was not a claim made in connection 


with taking partnership accounts. but wasa 


. claim to a sum of money which had been al- 


ready settled to be due to the plaintuf upon a 
com pleted settlement of acoounts and disso- 
lution of partnership. The inadequacy of 
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this order òn the review petition is, therefore, 
patent, : 

It is often argued that this Court should not 
exercise its powerson therevision side to inter- 


fere with an order of a lower Court on review. 


There is no doubt that in the case of review 
by an ordinary Oourt this Oourt would very 
rarely interfere; but a perusal of section 25 of 


"the Small Cause Courts Act, and & compari- 


gon of it with section 115 of the (iwi Pro- 
cedure Code. suffice to show how much wider 
the revisional jurisdiction of a Highs Court 
is when the lower Court is one for the trial 
of “Small Causes.” It seems to me that the 


Judge in the present case acted mobi impro- 


perly in refusing to consider the further evi- 
dence the plaintiff proposed to put in, and, 
therefore, I intend to interfere with the 
judgment and decree of the Court below and 
to take that” additional evidence and those 
additional arguments into account. 

It is not denied that the post-card in ques- 


tion, which bears date the 28th October 1907, ' 


1. 6., two days after the execution of the pro- 
misapry-note, ia in the harid-writing of the de- 
fondant, and init there is a distinct admission 
of the receipt of Ra 90 mentioned in-the 
promissory-note. This being so, we have on 
one side the post-card and the evidence of 


Abdul Satar, and on the otherside the bare ' 


evidence of Abdul Sumad. I have no heei- 
tation in following the former evidence and 
in rejecting the latter and I hold that there 
was consideration for the promissory-note. 

As regards the sum of Rs. 01-17; it is again 
not denied that this sumeof money is an as- 
certained sum, and that ihe partnership has 
been already dissolved and that accoupts have 
already been taken. In these cincumstances 
Í am aware of no obstacle to the entert&in- 
mett of the dait by the Small Cause Oourt 
I can find ro evidence regarding the service of 
notice, but the rest of the claim seems to me 
to be quite clear. I, therefore, set aside judg- 
ment and decree of the learned Judge and 
give plaintiff a decree for Hs. 151-12 with 
costs in full . 


" 
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RAWASAWMY REDDI t. ABBOY OHRTTT. 


MADRAS HIGH COURT. 

Apprat AGANTI Oxbse No. 155 or 1910. 

April 28, 1911. 

Rresent:—Mr. Justice Sundara Aiyar | 
and Mr. Justice Ayling. 
LEE REDDI AND OTHERS— 

m ol 
2 ABBOY OHETTY AND OTHERS— 
RESPONDENTS. à 
© . (ivl Procedure Code Act (XIV of 1882), ». 18— Res- 
judicata as between co-dafendasts —Active controversy 
— Finding as to title. 

In a prigr suit wherein defendants’ maternal grand- 
father wes let defendant and the present pleintiffs 
were 2nd and 8rd defendants and were imploaded as 
trespassers the Court found the title to the disputed 
property in f€vour of the present plaintiff 

Held, th&s the present suit was Erw ee by 

reason of the finding in the previous suit. 

pees Mudali v. Kulandaivels Pillai, 28 M. 
457, distinguished. 

Appeal against the order of remand of the 
District Oourt of SoutheArcot, fated 18th 
July, 1910, in Appeel Suit No. 68 of 1910, 
presented against the decree of the District 
Munsif of Villupuram, in Original Suit No. 
1125 of 1908. , . 

Messrs. T. E. Ramachandra Atyar and T. 
E. Ertehnaswams Aiyar, for the Appellants. 

Mr. R. Subramanya Asar, for the Respond- 

, ents. 


Judgment.—we are sloatly of opinion 


that the plaintiff's title to the property 
against the defendants is res judicata in oonge- 


quenoe of the decision in Original Suit No. 98 . 


of 1904. In that suit the co-sharers of Bale- 

guru Ohetty, the matSrnal grand- father of 
the the defendanta in the ent suit, claimed to 
be entitled to a share of the property and 
sued to recover that share. Balaguru Ohetty 
was alleged to be entitled to the remaining 
sharg. 

The first and second plaintgffs in this guit 
were made second and third defendants in 
that suit as trespassers. Balagaru supported 
the claim of theeplaintiffs therein and as- 
serted that the present: plaintiffs were tres- 


passers. Issue was joined on “the question ` 


of the present plaintiffs’ title. Tho issue was 
expressly raised as between both the plaintiffs 
in the previous suit and Balaguru on the one 
hand and the, present plaintiffs on the other 
and was decided in favour of the present plain- 
tiff. The decision of the issue was essen 

for giving relief to the plaintiffs in the 
previous suit, Defendanta cannot, therefore, 
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IKRAMULLAH p. MOTI OHAND. 


be permitted to dispute the finding arrived ab 
in that suit. The decision in Somasundara 
Mudal v. Kwlandaivelu Psllas (1), is inappli- 
cable to this case as there was no active oon- - 
troversy between the co-defendants there, 
We reverse the order of the lower Appellate 


Court and restore the deoree of the Mungit” 


with costs both here and in the lower Appel- 
late Court. 
; Appeal allowed. 
(1) 38 M. 457. i 





ALLAHABAD HIGH COURT. 
Figsr-Civin, AppaaL No. 444 or 1909. 
May 24, 1911. 

Pisses le Justico Rant Husain and 
Mr. Justice Ohamier. 

Khaja IKRAMULLAH. Anp OTHERS— 
DarsxDANTS— ÀPPELLANTS 


veré. 
Babu MOTI OHAND AND OTHERS— 


PranrrivES — HRSPONDENTS. 
Ea-propristary right, sale or relinquishment of— 
Agra Tenancy Act t (LL of 1001), se. 20, 88—Damages e 

for breach of contract. 

». A sale of ox-proprictary rights or anagreement to 
telinguiah those rights when they arise, is uniswful, 
and, therefore, a claim to damages for failure to deliver 
possession of the fir and khudkashé lands is not main- 
tainsbie. 

Inder Sen v. Neubat Singh, 7 A. 847; Baldeo v. 
Fn ^9 A 35, Fas Prashad v. Kedarnath Baku, 

10 A 85; Prashad v. Kedarnath Sahu, 
sie Murtidhar v. n 223 A. 305; Dipan Rai 
Y. Ram Khelaws, 88 A. 883; 7 A. L J. 830; 5 Ind. Oas. 
557; Khurshed Ali v. Wasir-wn-masaa, 7 A. L. J. 778, 
6 Ind. Cas. 857, referred to 
e Gaya Singh vy. Udit Singh, 13 A. 390; Lekhraj v. 
Pershads, 6 A L-J. 718; 2 Ind. Oas. 409, distinguished. - 


First sppeal from the decision of the Sub- 
ordinate Judge of Axamgarh, dated the 13th 
Oetober 1909. 

. Mr. Muhammad Ishag (with him Mr. B. E. 
O'Conor), for the Appellants. 

The Hon'ble Mr. Sunder Lal (with bim 
Meesrs. Dwrga Char» Banerji and Balandi 
Pershad), for the Respondents, 

Judgment. , . 

Karamat Hasaln, J.—'The defendants on the 
2ndof May 1903 executed a sale-deed of certain 
semindari property in favour of the plaintiffs. 
The material portion of the sale-deed is the 
following "We all the exeoutants.. 
absolutely sold in lieu of the remaiving erum: 
of Ra. 77,500 the whole of the Mousas Kho- 
rant, Daulsapur, and Bharthipur together 
with all the semindari rights appertaining to 
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them and Maland Sarr itema— in short all the 
right appertaining to the semitidari property 
together with sir and khudkashielands and ex- 
proprietary tenancy right without the excep- 
tion of anything oriight. We the executants 
. have relinquished our claim and interest in 
' respect of ajl the mr and khtidkash? landa. 
We shall execute a deed of relinquishment of 
claim in respect of the ar lands and shall file 
an application, surrendering the holding. If 
we should makes delay in or take any objection 
to the filing of an application surrendering 
the holding or to the execution of the deed of 
relinquishment of claim in re&pect of the sir 
lands or should we the executanmtg, our heirs, 
or representatives, or successors keep in our 
possession any portion of the nr and khudkashi 


' lands, then we andour heirsand representatives 


and successors shall pay damages in respect 
thereof at the rate of Ra. 16 períbigha",. In 
pursuance of thestipulationret forth above the 
delendanta on the Sth of May 190% executed 
& deed of relinguishment in favour of the 
plaintiffs which contains the following pas- 
"We the executants have absolutely sold 
the whole of tbe Mouras Khorant, Daulsapar, 
and Bharthipur and have removed our poases- 
sion and put the said vendees in possgesaion 
of the whole of the property sold. We the 
cxeoutanta have 735 brghas, 9 biswas, 4 dhurs 
of the nr and khudkasht lands in the said 
mausas acoording io the detail given below. 
As we, the executante, have no longer any 
concern whatever with the property sold in 
the said villages and as we for want of con- 
cern are unable, to cultivate the sir lands and 
pay the rent, we have of our free wilP and 
accord relinquished our lands which, ac- 
cording to ihe detail given below, we, the 
executante, have in the villages sold and have 
removed our possession and pul the vendegs 
in possession uf the same". "The defendants 
did not, however, have the deed of relinquish- 
ment registered, and on the applioation of 
-the plaintiff it was registered compulsorily 
aghinst the male executants of the said deed 
but not against the female executante. On the 
14th of July 19683, according to the allegations 
in the plaint, a demand was made by the plain- 
tiffs calling on the defendants to relinquish 
the ex- proprietary holdings and to put the 
plaintiffs in posseasion thereof. The defend- 
‘anta did not deliver possession of the sir to 
‘the plaintiffs. On the basis of thedeed of re. 
linquishment there were law suits between 
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the partion fur the arrears of rent of the sir 
and for the determination of the rent thereof. 
As those suits, in my opinion, do not bar the 
present anit I need not give their details. 
The suit out of which this appeal arose 
was brought on the 3rd of July 1869 fos dam- 
ages amounting to Rs. 9,468-8 for tlie breach 
of the contract of relinquiabment, together 
with interest. The case for the plaintiffs is 
that the defendants in pursuance of a stipu. 
lation entered in the rale-deed of 2ud May 
1908 exeouted & deed of relinquishment on 
the 5th of May 1908 which was compulsorily 
registered on ihe 18th of July 1908. - On the 
l4th of July 1968 the plaintiffs asked the de 
fendants to relinquish the sir “nd put the 
plaintiffs in possession of it. But théy declined 
to do so, and henca the suit for damages 
for the breath of the oonfract to relinguish. 
The pleas in defence with which we have 
to deal in 4his case nre that the sale-deed and 
the deed of relinquishment, so far as they en- 
title to sue for damages, are illegal, and that 
thesuit is barred by limitation. The Court below 
decreed the claim. The agreement to relinquish 
in its opinion is a lawfal agreement inasmuch 
as'& nr-holder 1s entitled underthe law torelin- 
quish his holding whenever he pleases acoord- 
ing to the provisions of section 88 of Agra 
Tenancy Act. In support of this view the 
ee below relies upon Gaya Singh v. Udit 
ngh (1) and Lekhraj v. Parshadi (9). 


The cause of-action according to the Court ` 


below arose on láth July 1903 when de- 
livery of possession was refused to be made 
ard & breach, of the contract to relinquish 
was committed, and,hence the suit under 
Artiale 116 of the Schedule II of the 
Limitation Act is tot time-barred. The 
defendants appeal to this Court and their 
learned, Vakil contends that the transaction 
of the sale ef the-semtndart and the so- 
called relinquishment of the sir land form 
one single transaction’ having for one ofits 
objects the transfer of tte sr which is il- 
legal and that if the trÁnsaction of relin- 


quishment be supposed to be & separate - 


and- independent transaction ever then ac- 
cording to the rulicgs of this Court it would 
be unlawful. In support of the above pro- 
position he relies on Inder Sen v. Naubai 
ging (3); Baldeo v. Kunden (9; Bhikham 


NT A. 890. 
(8) 6 À. L. 7. 718; 2 Ind, Cas. 400. J 
(8) 7 A. 847. 


(4) A. W. N, (1803) 37. - 
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Singh v. Har PPasad (5); Kashi .Pershad v. 
Kedar Nath Sahu (6); Murlidar v. Pem Raj 
"QD; Dipun Rai v. Ramkelawan (8) and 
Khurshed Ali v. Wasir-un-nissa (9). "The 
learred Advocate for the respondents in 
answer to the arguments of the learned Vakil - 
for the appellauts says that the ralings 
“ ‘quoted by the learned Vakil do not touch the 
point in question in the present case which 
really is, whether a nr-holder canvor cannot 


. , gree to relinquish his holding in favour of his 


semindar; that according to the provisions of 
section 83 of the Tenancy Act relinquishment 
' of& ur land in favour of the semindar is 
- sanctiqned by law, and that as the relinquish- 
meneofa sir isa lawful act an agreement 
to relinquish str cannot in any way be unlaw- 
ful. In support of that he says he relies 
on Gaya Singh v. Udit Singh (1) and Bharth 
Singh v. Debs Dayal Singh (10). The case 
reported in Gaya Sthgh v. Udit Singh (1) 
simply lays down that there is nothing 
in law to prevent & tengnt from volun- 
tarily relinquishing his ex-proprietary ten- 
ancy in fwwour of his remindar. Bat it 


does not touch the question whether £ tenant - 
can or cannot enter into an agreement to’ 


relinquish his ex-proprietary holding. In the 
caso of Bharth Singh v. Debt Dayal Singh 
(10) there was an actual relinquishment of 
an ex-proprietary holding in favour of the 
semindar, and, therefore, that case also has . 
no bearing upon the point in the present onze. 
The transaction entered into between the 
plaintiffs on, the ne hand and the defend- 
anis on the other may either be regarded 
asa single transaction, óne of the objects of 
which was that the defendants be divested 
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or by means of an agreement to relinquish 
had no power under the law to divest them- 
selves of their ex-proprietery righte and the 
agreement to relinquish ex-proprietary rights 
is illegal. 6 

For the above reasons, I would allow the 
appeal, set aside the decree of the Oourt below 
with cosis which in this Court will include 
fees on the higher scale: ~In this view of the 
case it 18 unnecessary for me to enter into the 
question of limitation. 

Chamier, : J.—It appears to me that the | 
case ia covered by authority. 

In Bhikham Singh v. Har Prasad (b) the 
defendants had sold certain seminmdari pro- 
perty to the plaintiffs expressly including 
therein any rights which might accrue to 
them a8 ex-proprietary tenants and they pur- 
ported to relinquish those rights in favour of 
the plaintiffs. Ib was held that the attempt- 
ed sale of prospective ex-proprietary rights 
was invalid and that. the -plaintiffs were 
not entitled to any oompensation for non- 


_delivery of possession of the sir landa, - Tfat 


decision was approved in Murli Dhar v. Pom 
Raj (7), where a similar contract had been 
madé and the sale-deed expressly provided 
that if the vendors failed to deliver possession 
of the sir-lands they would refund Hs. 1,500. 
It was held that the contract being contrary 
to law the vendees who had failed tò obtain 
„possession were not entitled to recover ths 
sum of Ra, 1,500.: In Kashi Prashad vi Kedar 
Nath Sahu(6)the parties to a private partition 
of semtndary lands agreed that if either 
party was.at the time of partition holding 
sr landin a village which at the parti- 
tion fell into the share of the other party 


of their ex- proprietary rights and that those» he wuld  relinquish his ex-proprietary 


prs should veat in the plaintiffs, or it may 
regarded as consisting gf two distinet and 
soparaio transactions, one, the. sale -of the 
somindart property and the other the agree- 
ment to relinquish the ex- -proprietary rights. 
In either views the cases referred to by the 
learned Vakil for the appellants are anthor- 
ities for the proposition that the said tran- 
saction so far as it deals with the relinguish- 
ment of thé ex-proprietary rights is void inas- 


much es the defendants by means of a transfer 
(5) 19 A. 85. 
1 20 A. 219. ems 4 Se `. 


7 
8) 82 A. 388; 7 A. L. J. 330 5 Ind Cas, B, 
9) 7 A. L. J. 778; 6 Ind. Ces, 857. 

J 


rights in fa*our of the party into whose 
share the village fell. It was held thát the 
agreement could not be enforced. In Raghu- 
bans Sahur v. Brijmandas Lal (11) it was 
held that an agreement to relinquish px-pro- 
prietary rights in sir land ootld not be en- 
forced. In Bharath Singh v. Debt Dayal Singh 
(10) the facta were that  sale-deed df semin- 
dan property and a perpetual lease of the ar 
lands therein were executed on the same day 
and Rs. 1,105 were paid to the Tessor-vendor 
as masrana on the lease. It was held that” 
the sum ostensibly paid'ag ‘susrana was in 
reality the price paid for the ex-proprietery 


rights that arose on the aale: un could not ° 
(11) 6 A. L. J. 477; 1 Ind. Cas. 78L `- < 
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be recovered by the vendees although they immoveablo property." 
had not obtained possession of the tr eee Y. Dharmodas Ghose, 90 0. 539, 


land. -In Khurshed Ali v. Wasir-wn-nissa (9) 
on & compromise the defendant'agreed to sell 
certgin zemindari property and to relinquish 
his ex-proprictary rights in {he sir in consider- 
ation of a sum to be fixed by an arbitrator. 
It was held that the transaction was an 
agreement to sell ex-propreitary rights when 
they came into existence and was unlawful. 

In the present case we have an attempted 
sale of prospective ex-proprietary rights in 
strand khudkasht lands and an agreement 
to execute a deed of relinquishmen* in respect 
of those 1ights with a provision that if the 
vendors failto carry out their undert&king 
they shall be liable for damages at the rate 
of Rs. 16 per dighu. On the above authorities 
it appears to me that whether the transaction 
is regarded as an attempted sale cf er. -pro- 
prielary rights or an agreement to relinquish 
those righta when they arise it is unlawful 
-and, therefore, the claim to damages for failure 
t$deliver possession of the sir and kAudkasht 
lands is not maintainable. J agree that the 
appeal should be allowed and the eguit disg- 
missed. 

Br tue Ccurt.—The order of the Oourt is 
that the appeal is allowed, the decree of the 
Court below is set aside, and the plaintiffs’ 
suit dismissed with cosis which in tbis 
iA will include fees on the higher scale. 


— Appeal allowed. 





ALLAHABAD HIGH COURT. 
Letreeas ParEMT APPEAL No. 105 or 4910. p 
May 12, 1911. e 
Present: —Mr. Richarda, K. O., Ohief Justicc, 
and Mr. Justice Banerji. 
ULFAT RAT AND orBxgs—PLrAt5TIFF8— 
APPELLAMTS 
. cersus 


GOURI SHANKER AND otHER8— 


DrrzspakTs—HESrONDEXT. 
Contract Act (IX of 1872), s. 11—Sale in favour of 
, Minor, validity of —Bale by certificated guardian in 
favour of ward— Presumption —Tramafer of Property Act 
(IV of 1BR2)— Minor can be transferee under the Act. 
. The sale of his property by a certifloated 
to his ward is vald, because the former 
may be presumed to baye accepted the transfer on 
behalf of the latter as guardian, and because there 
is nothing in the Transfer of Property Act which 
"makes a mjnor a aa of being the transferee of 


Lettere Patent Appeal against the decre l 


of Mr. Justico Karamat Husain, dated 13th 
of June 1910, in S. A. No. 1181 of 1903. 

Mr. Guleari Lal, for the Appellants. 

Mr. Govind Prashad, for the Respondents. 

4 udgment.- The facts out of which 
this appeal arises are very simple. One 
Mul Ohand was the certificated guardian of 
the plaintiffs He managed their property 
for some time and shortly before his death 
he found himself indebted to them in the sum 
of Hs. 2,500. In order to discharge this 
liability he transferred by a document’ which 
on the face of it appears to be a salefdeed, 
certain immoveable property to the minors. 
He ‘next proceeded to make an application to 
have mutation of names effected for the 
benefit. of the minors but before this matter 
could be~carried out Mal Ohand died, The 
defendants who are the beirs of Mn! Ohand 
then entered into posseasion. One of the 
minors has now come of age and he brings 
this suit on behalf of himself af his minor 
brother to recover the property which was 
transferred into their names by Mul Ohand. 
The defence is that a contract for sale with 
a minoris absolutely void and reliance is 
placed on Mohort Bibi v. Dharmodas Ghose (1). 
This defence, on the face of it, is very un- 


e meritorious. It certainly would be 4 very 


fraudulent defence if it had been put forward 
by Mul Chand but it ig to be said in his 
«favour that if ha had lived hemever would 
have put forward the defgnoe which is now 
put forward by his heirs. In our opinion 
the proper inference to be drawn from 
the peculiar. f&pts of this case i& that 


e Mul Chand acting on behalf of the minors 


transferred into their names the property in 
question. If Mal Chand as guardian of the 
minors had negotiated with a third party 
and purchased in their behdif certain pro- 
perty and had it transferred Snto the names 


ofthe minors, we do not think it conld for 


a moment be said that the irausfeg would 


be void. We do not think that the 
mere fact that the property in question 
was the property of Mul Ohand can 
(1) ?O O. 5889. 





* But sce Narakotts Narayana Loyalinga 
Chatty, 4 Ind. Cas. $83; 98 M. 812; vir ANG L. da 752 
and Mohammad Obaid Ullah Khan y. amen 
Ibrahim AU Khaw, 10 Ind. Oas. 906. 
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make any difference where we find that 
tke transaction was for the benefit of the 
minors. No doubt, if a certificated guardian 
had'fraudnlently transferred certain pro- 
perty of his own for more than it was worth 
to the minors tbe minors would be able to 


- repudiate the transfer on the ground of fraud. 


There is, however, nothing in the Transfer 
of Property Act which makes a minor incap- 
able of being the transferees of immoveable 
property. He cannot transfer immoveable 
eproperty it is true but that is a different 
„thing to beooming a transferee. * 
We.ogusider that, under the circumstances 
of this$case, we are entitled to make and ought 
to make way for reasonable presumptions 
in favour of the minors and we oonsider that 
we are quite justified in presuming. that Mul 
Chand in his capacity as guardian of the 
minors accepted the. franafer ou their behalf. 
In the view that we hold it is not necessary 
to express any opinion upon the broad ques- 
tion as to what would be the effect of a 
transaction im which it was clearly shown 


‘that a minor acting entirely ‘in hi# own 


behalf contracted for and purchased immove- 
able property. ] 

This case is devoid of all merits. -We 
allow the appeal, set aside the decrees of 
this Court and of ihe Courte below and 
remand the case to the Court of firat instance 
for determination of the other questions. 
The plaintiffs will have their costs of the 
appeals to this Coutt and of the lower Ap- 
pellate Court. The costs “in the Court of 
first instacce will dbide the evént. 

Apreal allowed. 





| e 4 
ALLAHABAD HIGH OOURT. 
Srcoxp Orvit Appea No. 882 or 1910, 
f ` eMay-18, 1911. 
Present:—Mr. Richards, K. O., Chief Justice, 
T and Mr. Justice -Tudball. 
AMIR SINGH Amp orgzsS— Prarxtirrs— 
'  ÀPPELLAXTE 
tere 
AKBAR Ax» CTHERS-—D&FENDANTS—— 


RESPONDENTS. 

Pre-ampiion— Owner of grove land wnassesfed to 
Gorvsnment revenue, whether a co-sharer. 

The owner of a move land unasscssed to Govyerr- 
mcnt revenue js nota co-sharer and has got no right 
of pre-cmpticn althovgh the move land appeared in 
the village lhcsrat in a khata of ita own, 


. 
» . 

t 
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Muhammad Ali, y. Hukam Kunwar, A-W. N. (1005) 
2049 A. L. J. 788; 28 A. 194, referred to. 

Als Husam Khan v, Tasadug Husain Khan, A W. 
N. (1905) 219; 2 A. L, J. 612, di ed. 

Second appeal from the decision of the 
Additional Judge of Meerut, dated the 29th 
of January 1910. - 

Mr. Ahmai Kareem, for the Appellants. 

Mr. J. N. Mukerji, for the Respondents. 

Judgment.—tThis appeal arises out of 
& suit for pre-emption. The wajib-wl-ars 
gives a preferential right to the oo-sharer 
who is & co-sharer in the sub-divigion. The 
defendant, riv&] pre-emptor, is admittedly & 
co-sharer in the sub-division. The plaintiff 
is nots oo-sbarer in the sub division unless 
he can be deemed to be such a oo-sharer by 
reason of the faot that he is the proprietor 
of an isolated plot situate in that gub-divi- 
sion. The question whether or not the 
owner of an isolated plot can have a right 
of preemption under the general custom of 
pre-emption is & matter open to some doubt, 
It frequently happens that such a’ plot f 
assessed to Government revenue in ‘oonjuno- 
tion with the rest of the unit, fn this sense 
the owner is & co-gharer. On the other hend, 
he is not a co-sharer with the rest of the 
owners in the profits of the semincars, His 
profits are confined tothe profs of his own 
isolated plot. Jt has, however, been decided 


„in a number of cases that the.owner of such 


an isolated plot whose property is liable for 
Government revenue tan be a co-sharer and 
have 5 right of pre-emption. See Als Husain 
Rhan v. Tasadduq Husain Khan (1). In the 
present came, however, it would seem from the 
judgment of the lower Appellate Court that 


"the pl&t is an un-aBsessed grove appearing 


in the vill&fo khewat in. & khata of ita 
own. The paíwari was. re-examined before 
the learned District; Judge and he erpreaa]y 


stated that the plot was. nob assessed to | 


Government revenue. 

On this state of facts, the case very closely 
resembles the case of Muhammad Als v. 
Hukam Kunwar (2). The ground has been 
taken that the fact that no land revenue waa 
charged in this particular khewai was only 
brought out in the Appellate Court. This is 
not correct. 
the Court of First Instance but the learned 
Judge had the patwart recalled and re-exa- 


mined as he had a perfect right to do. - It 
(1) 28 A. 124; A. W. N. (1006) 284? 2 A, L. J. 758, 
(8) A. W. N. (1905) 210; 2 A, D. J. 015. 


a . 


The matter was brought out ine 


* 
LA 
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has not been shown to us that the appel. 
lant had not a fall opportunity for rebut- 
ting the evidence of the patwars or croas- 
examining him. It has noi been shown that 
any application was made to the learned 
Judge to produce farther evidence. In our 
opinion, upon the fa&ta found, theappeal fails 
and is dismissed with oosta. 
Appeal Kemissed. 


1 > 


ALLAHABAD HIGH COURT. 
Exroution First Orvin Appear, No. 7 or 1911. 
May 15, 1911. 

Present-—Sir George Knor, Kr., Judge, and 

` Mr. Justice Piggott. 
' Syaid AMIR ALI —JupdwzNT-DEBTOB— 
APPELLANT 
têrang 
BATUK PARSHAD AND OTHERB— ÀUOTION- 


: PUROHASBKE&— RESPONDEATS. 
iml Procedure Oode (Aot V of 1908), O. XLI 
r. f —Exsecution — Date feed, for sale— Stay of sale— 
Jurisdiction —Cowrt esecuting the decree, powerof. —. 
An application for stay of mle in execution pro- 
ceedings must be made tothe Court exeouting the 


decree although an appeal might be pending against. 


the decree in a higher Oourt The execution Court 
only. is competent to stay the sale and not the Court 
of appeal. ` 

Execution firat appeal from the decision 


of the Subordinate Judge of Jaunpur, dated-e 


the 32nd August 1910. 

Mr. Byres, (with him Mr. Ghulam Muj- 
igba), for the Appellant. : 

The Hon'ble Mr. Sunder Lai (with him 

easrs. S. A. Haider and Gokal Prashad), for 

e Respondents. 

Judgment.—tThe Subopdinato Judge" 
f Jaunpur had before him an application 
for postponement of sale of immoveable 
property in execation of œ decree passed 
by the Uourt at Bonares and transferred to 
ib foreexeeution. On the bih of August 
1910 it refused to stay the sale which 
was fixed for the 22nd of August 1910 
mainly on’ the ground that the judgment. 
debtor should have applied to this Court. 
It also mentions in the order that no sepu- 
I has been offered. The judgmoent-debtor 
* make no attempt. to question the propriaty 
of this order until the 22nd of ‘August 1910, 
the very day of the sale when he again 
applied forean order staying the sale. The 
learned Stbordinate Judge upon this appli- 
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cation wrote the order: "The applicants ought 
to havg, obtained an order of stay of exeott- 
tion of tle decree from the High Court, I 

not stay execution. The application is rejedt- 
ed." The property was put up for sale. Part 
of it was purchased by the dearee-holders and 


“part by: strangers to the decree. An appli- 


cation was made in due course for an order 
confirming the sale and the sale has been 
óonfirmed. The judgment-debtor, who had 
filed an appeal in this Oourt from the origi- 
nal -money-deoree in pursuance of which the” 
gale followed, has also appealed from the 
order of the £2nd of August 1910 nejecting 
the application for stay of sale and it % this 
order with which the present appeal is con- - 
cerned. The grounds taken in the appeal 
are that the Oourt below was wrong in de- — 
clining_to stayethe sale gn the ground that an 
order to that effect ought to have been 
tained'from the High Oourt, and that under 
Order XLI, rule 6, clauses (2) the Court 
below was the only Court which oould stay thé 
gale and was bound to stay th@ sale. That 
appears to be tbe case. Bat unfortunately 
the judgment-debtor made no attempt “to 
question the order passed against him on 
the 5th of August 1910. "That order rightly 
or wrongly pronounced finally upon the issue 
before “ib that stay of the sale fixed for the 
22nd of August 1910 could not be granted 
by it on the ground that the only Court that 
could order stay of the sale was the High 
Gourt. This ordgr having beceme final the 
Subordinate Judge could, not have set it 
aside and granted ‘the “application made 
to him on’ the 28nd of -August 1910, which 
disclosed no different ciroumstances “from 


«hose which, ib had already dealt with. We 


dismiss this appeal with costs which will 
in this Court include fees on the higher 
cule. 

Appéal dismissed, 
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Da . MADRAS HIGH COURT. 

‘Srooxp Orv Arrar No. 1258 or 1909. 
March .28,1911. ^ à. 
: Present’ — Sir Ralph Benson, Judge, and - 
a Mr. Justice Sundara Aiyar. 

SWAMINATHA MUDALI-—A»rPELLANT 

persis 
SIVIGAMI AOHI—Raspoyowr. 

* Leaje——Unregisiered deed compulsorily ragistrable— 


Admissibility to 'prowe damages for uas amd  oocw- 
pation. 


: An unregistered lease deed, which is compulsorily | 


registrable under the provisions of the Registration 
Act, though not admissible in evidence to enforce its 
terms, can be admitted to prove damages for use and 


occupation b Pi Phe leases. 
Rajah of Venkatagiri v. Narcyana Reddi, 17 M, 56, 
réferred to. 


Second appeal against the decree of the 
District ‘Court of Tanjore, in A. 8. No. 759 of 
19C8, presented against the decree of the 
District Munaif of Negapatfim in O. 8. No. 815 
of 1808. zt 

Mr. J. V. Gopalasams Madaliar, for the Àp- 
pellant. 

Mr. G. Edad Aiyar, for the Re- 
spondent. 


J udgment.—we cannotagree with the . 


contention that the unregistered agreement, 
Exhibit 8, could not be used as evidence to 
determine the compensation to which the 
"^ plaintiff is entitled from the third ‘defendant 
forthe use and occupation of the property 
in question. Bes Rajah of Venkatagiri v. 
Narayana Redde (1). 

On the facts fognd, tht plaintiff is entitled 
to a decree for damages for use "and. occupa- 
tion, thoagh in the plaint she alleged that 
ihe third defendant originally got pos- 
session under some arrangement with Ohocka- 
lingam. 

There ig no evidence on the plaintiff's 
side as to what portion of the premises 
the third defendant occupied between the 
15th October 1696eand the 18th June 1597, 
she is not, therefore, entitled to any decree 
as against the third defendant for that period 
except on-hjs own admission, thab he had 
agreed to pay -one Rupee a month for the 
portion then in his possession. The amount 
awarded to-the plaintiff will, therefore, be 
reduced by Ra. 17. 


late Court. The appellant will pay three- 
fourths of the ‘respondent’s costs in this 


appeal. . Decree mods 
dis Een 


- 


With this modification . 
we confirm the decree of the lower Appel* 
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: ARUXACHARLLA REDDI v. ABUNACHELLA REDDI. 


(s. c 21 R LJ. 150; 0 M. L. T. 440.) 
MADRAS HIGH OOURT. 
Saoonp CIL Arrar No. 2 oF 1909. 
April 6,1910. . 
Present: —Mr, Justice Miller and Mr. Jnstice 
Abdur Rahim.. | 
SUBBU SHETTETHI 4x» OTHERS— 
DarminaNTrS—À PPESLLANTS 
. persus 
KRISHNACHARYA AND OIHHRS— 


PrArmTiEFS — RESPONDENTS, 
Malabar Law— Karnavan— Ratsing funds for defence 
of members in riot case. | 
A karmaran is competent to raise money, forthe 
_ defence of the members of the family, on the security 
of the family property if the money cannot be other- 
wise procured. 


Second anal from the decree of the Dis- 
triot Court of South Canara, in A. 8. No. 176 
of 1907, presented against the decree of the 
Court of the District Muusif of Udipi, in O. 8. 
No. 5 of 1606. ' 


' Mr. B. Sttarama Row, for the Appellants. 
. Mi. K. Ramanatha Shenat, for the Respond- 
ents. 

Judgment.-—We do not think any 
general rule can be laid down for all cases 
of this kind; here a number of members of 
the family were charged with noting. The 
Sessions Judge found that it’ was not proved 
that they were present at the riot and ao- 
quiked them on appeal. 
impossible to say that the Coarts were wrong 
in holding the Kanaran was entitled, in the 
ofrcupstances,-to raise money on the security 
of the family property for the defence of the 
members of it 
nob otherwige be procured, a question which is 
not fore us. 


"The second appeal is dismissed with costs. 


Appeal dismissed. 


. 


We think that it is. 


family, if the money could © 


- 


, 
b. 


` - applied. 


PULLAYA OABTTY v. VEDAGHELLA PILLAY, | 


MADRAS HIGH COURT. 
ORIGINAL Sipe Orv, Arrear No, 21 or 1910. 
May 8, 1911. 

Present:—Sir Arnold White KT., 

Chief Justice, and Mr. Justice Abdur Rahim. 
PULLAYA CHETTY-—ArPmuLAXT 

persus —. 
VEDAOHBELLA PILLAI —RESPOEDEXT. 
Trusi—Regisiration of trust-dssd— Whether passes 
title to irustees — Alilore ment by tenant to trusiss—Right 


of tenant to deny trustes’s title— Rstoppel. 
The registration of a deed of trust in the absence 


of an intention to the contrary, conveys title to the 
trustee, even if the trust-deed is not delivered to 
him, and the author of the trust cannot, after rogis- 


tration, destroy the trust. a 
Mauladan v. Raghunandan Pershad Singh, 270. 7 


and Ramalinga Mudaliv.-Ayyadwrai Naímar, 28 M. 


124; 14 M. L, J. 403, distinguished. 
Ponnaya Gowndam v. Mwtiw Gowadan, 17 M. 146, 


Where a-tenant is not put into on by the 

the mere payment of rent b to thetrustee 

is evidence of attornment only, and, “notwithstanding 

such payment, itis opento the tenant to show that 
the trustec’s title is defective. 

Appeal from the judgment and decree 
of the Hon’ble Mr. Justice Wallis in the 
Ordinary Original Oivil Jurisdiction of the 
High Court in C. 8. No. 247 of 1908. 

Mr. V. V. Srivivasa Atyang?r, for the Ape 
pellant. l 

Messern. Vencaiasubba Rao and Radha 
Kitehauya, for the Respondent. 

Judgment.—We think Wallis, J , 


was right in holding that a valid trust was . 


created and that Lakshmi Ammal could not- 


put an end to it by destroying the bras s 


deed. . mE E 
The first point taken by the*appellanb was 
that, in the absence of delivery of the trust- 
deed, the registration of the trust-deed “did 
not convey any title to fhe trustees. %n 
support of this proposition  Mauladas v. 


- Raghunandan Pershad Singh (1) and Rama- 


linga Mudals v. Ayyaduras Nainar (2) were 
cied. These cases were decided on the 
ground that it was not the intention of the 
parties that title should pass on registration. 
They are not applicable here, where we think 
there can be ro question, that Lakshmi 
Ammal intended title to pass when the deed 
was executed and registered though it may 
be that at that time she did not expect to 
recover from her illness. We think the pre- 
sent case falls within the principle of the 


DSi 
(2) £8 M, 124, 14 M. L. J. 493. 
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decision in Fonnaya Goundan v. Muiiw 
Goundan (8). It was also argued on *behalf 
of the appellantthat Lakshmi Ammal lad so- 
quired ‘as against the trustees appointed 
by the deed a good title by prescription. 
We are quite unable to take this view, There 
is evidence that the rents of the house con- 
veyed tothe trusteos were collected by or 
on behalf of Lakshmi Ammal, but this, of 
course, in itself doea not constitute a set- 
ting up of a title adverse to the trustees or 
amount to an ouster of the trustees. *The . 
recital in Lakhmi Ammal’s Will that she . 
herself had been conducting tbe charities 
according to her wishes rather suggests a 
recognition than a repudiation, of the 
of the trustees at the time ‘she 
purported to cancel the trust-deed by the 
Will. 5 i 

It was-further arfued that the defendant 
had attorned to the plaintiff and was eetop- 
ped from denying the latter's title. The 
defendant was not put into possession by 
the plaintiff. The paymeat of rent, there- 
fote, which the Judge finds is only prima. 


facte evidence ofan attornment, and not. 


withstanding the payment, it is open to 
the defendant to show that the plaintiff's 
title waa defective. See Everest and Strode on 
Estoppel, page 284 and Taylor on Evidence, 
10th Edition, page 107. The defendant. 
pleaded the defect in the plaintiff's title 
(see paragraph No. 8 of the wriiten atate- 
ment). * s 
The fact “that he also  pléaded that 
he bad never paid renf to the plaintiff, whilst 
the Judge finds that he had, does not, in our 

opinion, precinde him from showing that the 

plaintiff had no title. 4 
» The appeal js dismissed with coats. 
f Appeal désmissed. 

(8) 17 M. 146. - 


— 


=” 


MADRAS HIGH COURT. . 
Sroomp Crvin Appeat No. 1684 or 1909. 
April 27, 1911. 
Present:— Bir Ralph Benson, Judge, and Mr. 
_  -4dustice Sankaran Nair. 
KRISHNA ALY AR XD O1HERS—APFELLAWTS 
e 


Cereus e. , 
BAMBASIVA SASTRIGAL AND OTHERS 
— RISPOMDHA TA. 


Hindu Law—Alienation by widou— Consent of 
retersicners — Presumption of accesstty— Kslorrel, 


»- 


i VoL XI]* 
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Where reversioners consent to an alienation bya 
Hindu widow of her husband's property, such consefit 
d unas EE 
the , an o u m . 
iie such alienation. d A 

Rddha Shyam  Biroar v. Joy Bam Senapati, 17 O. 
896, ed, 
Seoond appeal against the decree of the 
District Court of Tanjore, in A. S. No. 849 of 
1908, presented against the decree of the 
District Munsif of Valangiman, in O. 8. No. 
868 of 1907. 


Messra. TR. Ramachandra <Atyar and M.. 


Subramanya Atyar, for the Appellants. 

Mr. K. Srinivasa Atyangar, for the Respon- 
dents. |” 
Jud&ment.—we are unable to say 
that there is no evidence to justify the find- 
ing that the plaintiffs consented to the aliena- 
tion in question. i 

The alienation was mgde by the widow 
in 1885 to the defendant, who was then a 
minor, His guardian is dead. The four 
plaintiffs are found to bave consented to the 
alienation. Thgir consent is strong evi- 
dence, against themselves, of necessity. We 
algo- think they are precluded from disputing 
the sale, to which they gave their consent. 
The case in Radha Shyam Siroar v. Joy Ram 
Senapati (1) proceeded on tbe. particular 
facts of that case. ` R 

We dismiss the second appeal with costs. 

Appeal dismissed. 

(1) 17 0. 886. : 


EM Sn 


MADRAS HIGH COURT. 
Secoxp Crvin Appeat No. 524-or 1910. 
. March 80, 1911. 


Proseni:— Mr. Justice Wallis ‘and Mr. Justice 


. Munro. : 
VENKAYALAPATTI VENKATA- 
CHALAM amp ANOTHERR— ÀPPELLANTS 

. versus 
NEGAUDLA BUTOHANNA AND ANOTHER 
g ` — RBEBPCNDENTS. 

Hindu Lau—Ilatum adophon—Tabing of a would- 
he s02-15-lSo snto the Jamaly— Celebration of marnage 
after death of the taker—Whether renders the illatum 
invad. i 

Where a person is taken into a family latura with 
a view to marrying him to the daughter of the 
taker, the Hlatum is not rendered invalid by dhe 
mere fact that (he marriageis celebrated after the 
death of the taker. | 

Hanumaniamma v. Rami Reddi, 4 M. 272, explained. 

Second appeal against the decree of the 


Temporary. Subordinate Court of Guntur in 
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l VISBAM t; BIBI SULTAN. 
A. 8. No. 168 of 1906, presented against the 
decree of the District Munsif’s Court of Narasa- 
rowpet,in O. B. No. 885 of 1905. l 

Judgment.—On the finding that the 
plaintiff's husband was taken into the family 
in contemplation of the marriage with Podda 
Kottaya’s daughter and that the marriage 
was celebrated after Podda Kottaya’s death 
the appellant objects that the tllatum iB in- 
valid, because the death took place before the 
marriage. No authority has been referred 
to in support of this objection which does not 
appear to reat on any principle. In 
Hanumantamma v. Rami Redds(1) it-was left 
open whether the taking was sufficient with- 
out e marriage with one of the.daughtera but 
it does not appear to have suggested itself 
to any one that the taking followed by marri- 
age would notbe ruffleient. The Subordinate | 
Judge finds that the stlatnm was good ac 
cording to the custem and we are not prepar- 
ed to differ. 
The second «appeal ia dismissed with e 
costs. ] 

ps Appeal dismissed. 





SIND JUDICIAL COMMISSIONER’S 
T COURT. - . 

e Hien COURT JUBISDISTION. 

Frest OiviL Appran No. 29 og 1909. 

March 27, 1911. 

e. Presni: — Mr. Crouch, A. J. O. and 

Mr. Hayward A. J. O. - 

VISRAM vald UKA— APPELLANT 


CSTsUs 


4 
: BIBISULTAR ap OTHERS —RESTONDEA TE. 


Tamitation Act (XV of 1877), Sch. IT, art. 118—Suct 
for specific performance—No temo fired jor performance 
—Demand and refusal—-Practice—Dismisaat of swit on 
point not raised —Prematwre swi— Leuitatow not com- 


A. entered into an agreement on 17th September 
1805 with B. under which he paid B. the sum of 
Rs. 600 and promised to make further advances up to 
Es. 1,000 in order to enable him to prosecnten suit 
for pertation against other mombers of his family, 
while H., in return, dto give ashareofwhaterer 
property he or his wife or both might get either by 
the suit or private settlement. 

The suit for partition was concluded by a consent 
decrees on the 4th April 1808 under which B. gota 
ahare of the pro 1 | 

No date was fixed in the agreement for performance. 
A , sued far recovery of 1/5th share of the property 
awarded to B. by decree or in the alternative to 
recover his advances with interest: 
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Heid, that, for purpose of Imitation, the sutt should 
be treated as one for speciflo performance to which 
Article 118 of the Limitation Act would ap 
' Held, further, thatas no date was fret D. the 
agreement for performance, the sult was not time- 
erred unless performance was refused and plaintiff 
had notice of such refusal more than 3 yoars before 


suit, i 

A suit cannot bo dismissed onthe strength of& 
finding on a point which isnot raised either in written 
statement or on which there is no spociio isme, 

A suit isnot premature, in the sense thas the plaint 
must be rejected as disclosing no cause of action, 
meroly because limitation has not begun to run against 
the plaintiff. In nearly every case where limitation 
dates from refusal of demand, such demand may be 
made by suit, at the risk of costs being refhsed, if it 
appears that such form of demand was unnecessary. 

Appeal against the jndgment of Mr. 
Pratt, A.J. O 


Facts of this case are as follows: 

"The plaintiff Visram Ukbha alleged that 
he entered into an agreement on the 17th 
September 1895, with  Hajee Muhamad 
Mukim, under which be paid the said Hajee 
Muhamad Mukim, thesum of Hs. 600, and 
promised to make further advanoes up to 
Rs. 1,000 in order to enable him to prosecute 
8 suit against his uncle Nur Ahmed and other. 
members of his family for partition while Hajee 
Muhamad Mukim in return, was to give to 
ihe plaintiff 1/5th share of whatever property 
he or his wife or both might get either by the 
guit or private gettlement. 

"He further alleged that he paid the sun 

of Ra. 600 and made further advances of 
Ra. 809-8 according to the agreement; that; 
the suit for partition No. 171 of 1898 «rag 
filed and concluded by a consent decree on 
the 4th April 1898 under which Hajee 
Muhamad Mukim gota share of ethe pre- 
porty; that Hajee Mubamad Mukim has sino 
died, and that neitber he nor his legal 
representatives defendants Nos. 1 and £ have 
given him the 1/5th share of the property 
decreed, 
' "The plaintiff joined defendant No. 8, who 
wag alleged to be a purchaser of the pro- 
perty in diapute, and sued to recover the 
1/5th share awarded by the decree, or in the 
alternative to recover the aces of his ad- 
vances with interest. 

‘Defendants Nos.land2,the widow and son 
of Hajee Muhamad Mukim, denied the agree- 
ment, denied that advanecs were made by 
the plaintiff and pleaded that the agreement 
if prove] was champertous ond opposed to 


public policy. 
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“Defendant No. 8 said he was in possession 
of the property as purchaser of part and mort- 


gagee of part and put the plaintiff to proof of - 


the agreement. 

“A preliminary issue was reisedasto whother 
the suit was within time. 

“The learned Jndge (Mr. BH. W. Pratt) 
decided the issub in the negative, and dismiss- 
ed the suit with oosts on the 21st February 
1909. 

“The material portion of the judgment is as 
follows: . . 

"The operative part of the agreement runs 
As follows: — 

“I agree and give itin writing "that after 
filing of the said suit, whatever property 


Ior my wifé or both get, in my own right 


&nd in right of my wife, from my uncle Mir 
Ahmed Wglad Mulla Faiz Muhamad or from 
others whether it be*by means of the Court 
or privately or through arbitration or in. any 
other way, a fifth share thereof shall be giver 
by me to Seth Vistam Ukha, in consideration 
oh won e 

“Under this agreement Hajee Muhamad 
promysed to give a fifth share of what he and 
his wife might get in the suit. 
specified share by the decree on the 4th 
April 1898. The plaint treats that as the 
date for performance and the cause of notion 
is dated 4th April 1898, Ifthab is so the 
suit for specific performance is. time-barred, 
for the limitation under Article 118 is three 
years. If that was not the gate of perform- 
ance, then the Plaintiff must show that he 
has demanded performafioe and that perform- 
ance has been refused. The plaint is silent 
on the point. I examined the plaintiff and 
he admjta that he has made no demand. , If 
he has made demand the suit is pre- 
mature. But itis ni ged that the sale to defend- 
ant No. 3 was equivalent to a refusal to per- 
form. The plaint, however, does not say 
that Hajeso Mohamad or defendants Nos. 1 and 
2 sold, and plaintiff when examined by, the 
Court on this point is unable to say, who sold. 
On the other hand, if the date of performance 
is the date when the decree is execut- 
ed and partition had by metes and 
bounds, then as this bas not yet been 
déne the suit is on this view also pre- 
mature, 

"Now as to the alternative claim for dam- 
ages, it is contended the defendants have 
disabled themselves from performing the 


They gota. 
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contract by selling the property to defendant 
No. 3. Ibis gaid that this gale took place in 


1905 and that plaintiff is entitled to rescind - 


and claim damages. But there is no breach 
of the contract unless Hajee Muhamad Mukim 
or the defendants Nos. 1 and 2 have got the 
share awarded under the decree. But the 
plaint does not state who has sold the pro- 
perty to defendant No. 3. There is merely a 
vague statement that he is the purobaser 
and in possession. J examined the plaintiff 
on this foint and he is unable to say who the 
vendors of defendant No. 9 are. If any of 
the other members of the family, shown in the 
geneological ##se, have sold or mortgaged 
to Pragii (defendant No. 3), that would 
not ‘affect the defendants. As to camages, 
therefore, the plaint..discloses no cause of 
action. | : 

“I acecrdingly decide the fifst issue in the 
n ‘ve and dismisá the suit with costs.” 

Ageinst this judgment the plaintiff sap- 
pealed. l 

Mr. Isardas,for the Appellant. . 

Mr. -Harchandrat, for the Respondents. 

Judgment.—tThe only issue decided 
in this case, and the only issue now before us 
is,—Is the guit in time? - 

The view taken by the lower Oourt was 
that, for purposes of limitation, the suit should 
be treated as one for specific performance 
and that the Article of the Limitation . Aap 
applicable was article 113. In this view we 
concur. ` » T 

No date . is fixed in the  &greément for 
performanoe, the suit is, therefore, not time- 
barred ‘unless performance was refused, 
and plaintiff had notice of such refusal more 
than threp years before suit. But it is ad- 
mitted by Mr. Harchandrai for thg'regpond- 
ent-defendant that before suit nodemand was 
made, and that performance was nob re- 
fused. The suit, therefore, cannot be time- 
barred. 

The lowpr Court bas 
that the suit is premature. But the question, 
whether or not the suit was premature, was 
not before the Court; the point was not raised 
in either of the written statements, nor was 
there any issue on it. The suit could not, there- 
fore, be dismissed on the strength of that fnd- 
ing. We would further point out that &snit is 
not premature in the sense that a plaint must 
be rejected as disclosing ro cause of action, 
merely because limitation has not begun to 
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held in the alternative 


27 


run against the plaintiff. In nearly every 
caso where limitation dates from refusal of 
demand, such demand may be made by suit, - 
at the risk of costa being refused, if it ap- 
pear that such form of demand was unneoesg- ~ 
Bary. 

We reverse the decree of the luwer Court 
and remand the case for trial under Order XLI 
role 23. Costs in this appeal to be costs 
the canse. 


in 


Oase remanded. 
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ALLAHABAD HIGH COURT. 
Frest Oivi Apparat No. 417 or 1909. 
May 17, 1911 

Present; —Mr. Richards, K. O., Chief Justice 
| and Mr. Justice Banerji. 

GANGA PRASHAD AND ANCTHER— 

Dares DANTS— ÀÁPPALLANTS 
LOTUS 
BUDH SEN arp OTHERS— PLAINTIFIS—- 
RESPONDENTS, | 


e “Hindu Law—Adoption—Eetoppel to question the 


validity of adoption—Btridhan—Adopted son to inherit 


ion. 

B.,& widow, adopted a son B., went ihrough the 
usual ceremonies, represented that she had authority 
to adopt and thereby induced B. to leave the family 
gf his own natural father and transfer himself to the 
family of S's, husband: 

j E ae p deriving his title from her 
"wo os m questioning, subsequ 
the validity of the adopiioa of B. ik un 

Dharam Kutoar v. Balwant Singh, 80 A. 549 
5 A. Tea J. 668; A. W. N. (1908) 281; 4 M. L. T. 385 
referred to? 


Held, further that R, as adopted son, was entitled 
to succeed to the stridhan of his adoptive mother in 
preference to the i of her husband. 

Firsthppeal the decision of the Addi- 
tional Subordinate Judge of Aligarh, dated 
the 20th September 1909. 

The Hon'ble Mr. Sunder Lal (with him the 
Hon'ble Mr. Moti Laland Dr. Tej Bahadur 
Sapru), for the Appellante. 

Dr. Satish Ohandra Banern (with him Mr. 
Gwlzar1 Lal), for the Respondents. 


Judgment.—tThe plaintiffs-respond- 
ents brought the suit out of which this 
appeal has arisen for possession of a 1th share 
of certain property which they alleged form- 
éd the estate of one Bansidhar. They claim- 
ed ag reversioners to Bansidhar who was 
the żon of Kalyan Das. Whilst the plaintiffs 
averred that Bansidhar survived Kalyan Las, 
the defendants asserted that he predeceased 
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him. The Court below has found in favour 
of the defendants’ allegation and this finding 
we see no reason to reject. it may, there: 
fore, be taken an established that Bansidhar 
predeceased his father Kalyan Das and died, 
as is alleged, sometime in 1855. After the 
death of Kalyan Das the father of Bansidhar, 
Musammat Sant Kunwar, the widow of the 
latter, was 18 possession. lt has been founa 
by the Court below that Mxiammat Sant 
Kunwar’s possession was adverse to theother 
members of the family inasmuch as she, 
being the widow of a predeceased son, was 
not heir to Kalyan Das’ estate. We may 


- observe that it has been found that. Kalyan 


Das was separate from his brothers, the 
descendants of one of whom are the plain- 
tiffs in this suit. The defendant Beni Per- 
shad asserts that he waa adopted by Musam- 
nai Sant Kunwar, and that ehe had authority 
from her husband to make theadoption. The 
Court below has found that Beni Pershad was in 
fact adopted by Musammat Sant Kunwar and 
that findingis not disputed on behalf of the 
plaintiffs. There can be no doubt as to the 
correctness of this finding.as the adoption 
was made with all publicity and with the 
usual pomp. A deed of adoption was also 
executed and registered on the 9th of De- 
cember 1896 in which the fact of the adop-" 
tion is mentioned and in which it is also 
recited that Musammat Sant Kunwir had 
authority from her husband to make the 
adoption. It isnlleged, and we have no raeson 
to doubt the truth of this allegatwn. that 
from the date of the adoption Beni Pershad 
lived with Musammait Sant Kunwar, that his 
marriage was celebrated by ter, and that 
in all respecta he was*ireated by har as 
an adopted son. 
hi8 name as adopted son and m other res- 
pects he was treated as the adopted son of 


her husband. The, Court below has, how- 


ever, found that it bas not been proved that 
in fact Musammat Sant Kunwar had author- 
ity from her husband to make the adoption. 
We are nos in a position to dissent from 
this finding, but there ia another circumstance 
which, in our opinion, is fatal to the plaintiffs’ 
elaim. The Court below has found as we 
have said above that Musamnat Sant Kunwar 
was in adverse possession of Kalyan Das’s 
esiate and that by rearen of.such adverse 
posession it became bcr Stitdhan and would 
pass inthe absence of rearer heirs to her 
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husband's nearest heirs. The Court below 
held that the plaintiffs and Ganga Pershad 
were the nearest heirs of the husband and 
that, therefore, the -plaintiffs were, entitled 
toa 1th share of the estate. It must be borne 
in mind that in this aspect of the case- 
the plaintifia are entitled, if atall, to the 
property in'question as the heirs to the 
stridhan of Musammai Sant Kunwar and they 
derive their title through her. As Musammai 


Sant Kunwar in fact adopted Beni Pershad; - 


went through the usual ceremonies, ropfesented 
that she had authority to adopt him, and 
“thereby induced him to leave she family of big 
own natural father and transfer*himaelf to the 
family of Bansidhar, bad she herself brought 
a suit to question the validity of the adoption, 
ahe would have been estopped from doing so 
as‘ waa held in the casa of Dharam Kunwar 
v. Balwant Singh (1) where the facts were 
very similar to those of the present case. 
The plaintiffs wko derive title from her are, 
therefore, equally estopped from questioning 
the validity of the adopffon and Beni Pershad 


* must be deemed to be the adopted son ‘of 


Bansidhar. As such, he is a nearer heir to 
Musammat Sant Kunwnr's siridhan than 
the plaintiffs, and is entitled to exclude the 
plaintiffs. Jn tbis view the suit of the 
plaintiff must fail, and it is unnecessary for. 
us to consider tbe other questions discussed 
in the argomenta addressed to ua. 

Thé result is that we allow the appeal, 
set aside the decree of ghe Court below, and 
dismiss the plaintiff's snit with oosts in both 
(Courts including in this Court fees on the 


higher scale, 
LN Appeal allowed. 
(1780 A. 548; 5 A. Le J. 588; A. W. N. (1903) 281; 
M. L. T. 885. : 





CALOUTTA HIGH COURT. 
Srooxp Civi, Apprat No. 112 or*1910. 
June 8, 1911. « 
Present: — Mr. Justice Core. 
KHALIL RAHAMAN- —DrraspíAnT— 
APPELLAAT 


VOTES 
DAOOA DISTRIOT BOARD— Frrr — 
Reston DERT. 
Road, abandoxment of—Making new road— Bengal 
Municipal Act (LI B. O. of 1884), ss. 80, 84— Power of 
Comimissioners—RBechange of land for a public purpose, 
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Municipal Oommissloners have power to abandon 
en old road fcr a new one, 

Seciions 90 and 84 of the Bengal Municipal Act en- 
able them to straighten s crooked road end dispose of 
the fragments of the old road that fall outside the 
alignment of the new ono. 

Under section 84, the Commissioners have ample 
* power to exchange a piece of land fora publio pur- 
pose, namely, the &oquisition of another piece of land 
necessary for the improvoment of a road. 


Appeal from the -deoree of the additional 
Sub,Judge of Dacca, dated, October 12h. 
1908, confirming that of the Additional Munsif 
of Dasti, dated April Sth, 1909. 

Babu Upsndra Lui Ra. for the Appellant. 

' Babu Harendra Náraiw Mitra, for the Re- 
gpondent. 

Judgment.—The land in suit onoe- 
formed part of a Municipal lane. The lane 
was crooked and had a sharp corner in ib, 
‘which must have caused considerable incon- 
venience to traffic. The Municipal Oom- 
missioners accordingly exchgnged the land 
with the plaintiff for other land a little to the 
north, aud by this means straightened the 
road. Tke defendant then seized the land 
in suit and built walls upon it and hence this 
suit for recovery of pUsseasion. 

The Courts below have. found that the de- " 
fondant’s claim to the land is altogether un- 
founded and have given the plaintiff a decree. 
The defendant appeals. 

Three pointa have been taken on: behalf 
ofthe appellants. The findings of the Oorts 
below that he has noright himself to the 
land, canrot be questioned and the appeal 
bas been argued on the asgumption that the 
land was originally # Municipal lang. 

The first point taken is, that the Commis- 
sioners had no power to abandon the old 
road for the new one. Reliance is placed on 
the decision in Empress v. Brojonath Dey (1), 
and it i# argued that if any piece of J&ud : 
forms part of aroad, it must always retain 
that character and can never be converted to 
- other uses by the Oommissioners. 

Ido not think the? this contention can ké 
supported. Under seótion 80 of the Bengal 
Municipal Act, 1884, all roads including the 
soil vest in and belong to the Oommissioners. 
Under section 69 they may apply the Munici- 
pal fund to the improvement of roads and 
under section 34 they may dispose of land 
not required for the purposes of the Act. 
hese section’ are quite wide enough in my 
opens to enable them to straighten a crooked 

(1) 20, 426.- 


f 


INDIAN OASH3. . 


92 -. 


road and dispose of the fragments of the old 
road that fall outeide the alignment of the 
new one. The contention of the appellant 
that when the Oommiasionera straighten s 
serpentine road, they are bound to keep all 
the-old outlying angles in existenoe as parts 
of the road for ever, seems to me incompatible 
with common sense. The case cited wus one 
of a very different nature. In that the 
Commissioners had stopped up a publie road 
for the convenience of one person and oom- 
pelled the public to use a new and cirouitous 
route. And the public complained: Here 
the Commissioners have straightened and - 
improved- the road, and the person who 
. complains is one who denies that 
A road at all and has built walla on it which 
must effectually prevent it from being used 
as one. | Moreover, the case itself is not a 
strong authority. No doubt, it was decided 
that the closing of the road in that case was 
ulira vires, but it would seem from the judg- 
ment of the second learned Judge, that hia 
agreement with his learned colleague’s judg- 
ment did not necessarily go farther, 

Secondly, it is urged that the land could not 
be exchanged by the Commiésioners. But 
clearly under section $4 the Commissioners 
had ample power to exchange it for a publio 
purpose, namely, the acquisition of another . 
pisce of land necessary for the improvement 
of the road. 

Thirgly and lastly, it is contended that the 
Oourts below erred in holding that the pro- 
perty was worth less than Ra. 100 and could 
be exchanged without a registered instrument. 
But this*is & finding of fact which cannot be 
disturbed in secord ‘appeal. 

The appellant has no right at all to the 
land «md the Rppeal - evidently arises out of 
pureditigiousness. Tt is dismissed with coats. 


Appeal dismrssud, 


ib Is ` 
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OALOUTTA HIGH COURT.” 
Szcoxp Civit, Arrman No. 2944 or 1908. 
May 4, 1911. 

Present:—Mr. Justice Woodroffe and 
Mr. Justice Oarndoff. 

TARAN OHANDHRA GHOSH—P&INOIPAL 
DargSDANT—-ÀPPELLANMT 
verres 
GANHNDRA NATH ROY AED OTHEBS— 
PLAINTIFFS —limSPONDEXTS. 

Landlord and Tenani—Tenant's possession of land 
acersted to holding—Dental of landlord's right to 
separate reni--Landlord’s swit for possession-—Limi-- 
tatiwn—Determination of Jaw reat to be made in suit 
mot in esecution. 

Tf & tenant, more than 12 years before guib, denied 
the landlord’s right to any se rent from him in 
-respect of the disputed land over and above that 
already paid by him for his bol , and, forcibly, 
in assertion of his olaim appro ‘the entire crop, 
and thereafter continued in possession, he would, 
although a tenant, thereby olearly have a right to 
hold the allnviated plot, the disputed land, as pert 
of the original holding andthe plaintiffa suit for 
possession or fair rent would be barred by limitation. 

Ishan Chaadra Mitter v. Raja Ram Ranjan Ohakar- 
dutty, 20. L. J. 125; and Haktoo Singh v. Sudhram 
Aho, 8 0. L. J. 557, ‘referred to. 

If in such a sufi itis found that the suit is not 
berred and a fair rent is to oe allowed to the plaintiff, 
thas rent must be determined by the Court in the suit 
and not in the execution proceedings. - 

Appeal from the decree ofthe Sub-Judge 
of Burdwan, dated September 23nd, 1908, 
modifying that of: the Additional Munsif of 
Katwa, dated June 29th, 1907. 

Babu Bipin Behary Chines (Junior) „for Dr. 
Rash Behary Ghose and Babu Mohins Mohan 
Ohatisrjes, for the Appellant. 

Babus kam Ohandra Mojumgar, Tarakeswar 
Pal Ohowdhury and Sarat Ohandra “Den, for 
the Respondents. 

Judgm ent. 


Caraduif, J. In the gase out of which this 
appeal arises, the plaintiffs are some d? the 
oo-sharers londlords of miusah Begam Kots 
and the first defendant is one of the tenants. 
The plaintiff's case is that the khas lands of 
the mausch were partitioned and that the 
land in dispute is an accretion to the portion 
allotted to them, on which this defendant 
has encroached and isa mere trespasser. In 
these circumstances, the plaintiffs seek to 
eject the first defendant or, failing in that, 
to recover from him & fair rent for the land 
encroached upon. 
disputed land is a re-formation on the site of 
the first defendant's original holding, for which 
he has all along been paying & total annual 


The defenoeis, that the ' 
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rental of Rs. €2to¢he whole body of land- 
lords, that he has ocou pied it as part of 
that holding ever since ita re-formation, 18 
or 20 years agn, and that he is, therefore, 
not liable to pay any additional rent in 
respect of it, much less to be evidted thero- 
from. 

The Munsif found that the land in ‘suit 
appertained to the first defendant's drigi- 
nal holding, as alleged, and tbat, in » any 
event, the claim was barred’ by limitation 
because the plaintiffs had never been in pos 
session of it since its re-appearance, whereas 
the defendant had for more than 12 years 
held, and openly asserted the right to hold it, 
as a part of the’ six jamas forewhich he was 
paying a fixed rent. The suit ‘was, 
therefore, dismissed in the Court of first 
instance. 

On appeal, the learned Subordinate Judge 
reverted the Munsif’s decision and gave the 
plaintiffs & decree, declaring their right to 
a fair and equitable rent and awarding 
them mesne profits in the shape of such 
rent, the rate of which dhe directed should be 
deuemianed in execution proceedings. He 
has found that “there is no reliable evidence, 
or any evidence worth the name, to show 
that the disputed land was the alluvion of 
diluviated lands" of the defendant's original 
jamat, and, as & consequence apparently, 
that if was an accretion to the plaintiffs’ 
lands. On the other hand, the plainttts 
have, according to his judgment, failed to ` 
show that they were ever in khas possession 
of the lands to which ‘the disputed land is 
said to have aocfeted, and they are, there- 
fore, not entitled to Teck the first defend- 
ant: and he has .declined to go into the 
question of limitation, holding that ib does 
not arise, "as the defendant No. 1 “held the 
land as a fenant." 

It appears to me that the lower Appellate 
Oourt was in error jnthus holding thet no 
question of limitation could arise between 
& landlord anda tenant in a suit of this 
kind. If, as was found by the Munsif, the 
first defendant, more than T9 years before 
suit, denied the landlord's right to any 
separate rent from him in reapeob of the 
disputed land, over and above that already 
paid by him Sor Tas six jamgs, and forcibly, 
in assertion of his olaim, appropriated the 
entire crop and thereafter continued in pob- 
session, he would, although a tenant, there- 
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by clearly havea xightto hold the allu., 


viated -plot as part of the original holding ; 
and the plaintiffa’ suit became barred by 
limitation. In this connection, reference 
may be made to the cases of Ishan Chandra 
"Mite v. Raja Ram Ranjan Ohakarbutty (1) 
and Raktoo Singh v. Budhram Ahir (2). 
The first defendant might, perhaps, be 
sued by all the landlords under section 69 
eof the Bengal Tenanoy Act of 1885 for en- 
hanoed rent on the ground of excess land so- 
tually held by him: but thatis anotker matter 
and the evidenoe in the-preeent suit was not 
directed to it. 

The deoree of the lower Appellate Court 
must, therefore, be set aside and the case re- 
manded fora further floding on tho ques- 
tion of limitatioh as stated above. The 
remand is also necessary for another 
reason; forl think that, if the suit is not 
barred by limitation ang, & fair rent is to be 
allowed to the plaintiffs, that rent must 
be determined by the Court in the suit aud 


not in the execution proceedings. The costa’ 


of the remand be costa in the appeal. 

As regards the cross-appeal, it is admit 
that itrests on the facts, and thelearned Vakil 
has not pressed it. It, therefore, stands dis- 
missed with costs. 

f Woodroffe, J.J agree. 
Appeat dismissed. , 
f c y 80. L,J 
2)80.L.J 


MADRAS HiGH COURT. 

Omz Ravistox Qarrridw No. 483 or 1910. 

April 19, 1911. 
Present :—Mcr. Justice Ayling. 
RAMU AIYAHR AND ANOTHNEBR— 
P xTITIOXMRS 
versus 
P. s. SWAMINATHA IYARSAND OTHERS 
RESPONDENTE. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, -art 8i1—Swg for damages for treepass— 
Jurisdiction of Small Josrt—Small Causes Suit. 

“ Where the plaint in a suit for damages for bres- 
pass recited that the defendants who were not in 
possession carried away the standing crops of the 
plaintiffs who were in possession prior to tho tres- 
pass, the damages being measured by the landholder’s 
share of the standing crop, to which plaintiffs were 
entitled: : 

Held, that the suit was cognizable by the a 
Oause Oourt 

Annamalai v. Subramanyan, 15 M. 298, followed. ` 

Venkoba How v, Muihu Aiyar, 18 M. GJ: B8, not 


approved, 


` 


J. 125. 
657. 
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Savarimwihw v. Aithiruew 
referred to. 

Damodar Gopal Dikhit v. Ohintaman Balakrishna 
Kave, 17 B. 43, distinguished. - 

Petition: undor seotion 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Subordinate Judge of Mayavaram,: 
dated l6th February 1810 in 8. O. 8. No. 2070 
of 1909. 

Mr. T. R. Venoatarama Sastri, for the Peti- 
tionera. 

The Hon'ble Mr. T. V. Seshagir’ An, for 
the Pus ndent. 

udg ment. —The only point for deoi- 
sion is eee gee the suib is exempted from 
the jurisdiction of a Small Cadse Court by 
reason of Article 81 of Sohedule II of Act iX 
of 1887. 

From the plaint it seems to me that the 
suit must be regarded as one for damages for 
a single act of trespass, the ssid damages ba- 
ing measured by the landholder’s share of 
the standing crop to which the plaintiffs 
were entitled and which the defendanta car- 
ried away. It is not denied that the plaintiffs 
were in possession (under a rasinima decree) 
prior to the trespass andthereis no allegation | 
that the defendants’ remained in posséssion 
at the time of suit, 

On thia view, I consider the case to be 
similar to that dealt with in Annamalai v. 
Subramanyan (1) and the suit to be cognisable 
by a Small Cause Oourt. I do not find-anything 
in Savarimuthy v. Asthuruen Rowthar (2) in- 
compatible with this. The first respondent's 


2E 25 M. 108, 


Wakil refers me to the case of Venkoba Rao v. 


Muthy Atyar (3). I do not see how that case 
can be distinguishéd from the present one; 
but with greaf respect to the learned Judge, 
who decided it, 1 think the decision ofa 
Division Bench in Annamalai v. Subramanyan 
(f) must he tollo wed in preference. The 
latter is, moreover, in accordance with my 
own view of the trne meaning of Article 
91. The case | Damodar Gopal Dikshit v. 
Chintaman Balakishna Karva (4)] quoted án 
Venkoba Rao v. Muthu Aiyar (8) has no bear- 
ing on the present question. 

The Subordinate Jadge will be directed 
to receive the plaint on the Small Cause side 
and dispose of it according to law. The costa 
will abide the result. . 


1) 15 M. 
3) 35 M. 108. 


<- (8) 18 M. L. J. 88. 


(4) 17 B. 43. 
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BIROJ MAHAMMAD 0. MOHABUT MAHAMMAD. 
. CALOUTTA HIGH COURT. 
BECOXD Oiio Arrear No. 1429 or 1909. 
April 27, 1911. 
Preseni; —Mr. J ustice Ooye. 


BIROJ MAHAMMAD-—PrAINTIFF— 
spen 


MOHABUT MAHAMMAD AND OTHERS— 
DxyaspaANTS— RESPONDENTS. 

Laandloid and Tenant—Adhi proja— Whether tenasi 
or servawt— [rue test —Patvuan (settlement), moaning 
of —Burden of proof. 

An ent between the plaintiff and the defend- 
ant describes the defendants as adhi proja and 
provides for their cultivation of the land with the 
plaintiff's plough, cattle, kodali and seed. Itends up 

we shall carry out all your orders", It recites that 
the defendants cultivate the land “on an adhe proja 
settlement (patian).” On the question, whether ths 
defendants are tenants or servants: 

Held, that the test is, whether any right to hold the 
Jand is or is not given, that the burden of proof 
should rest on the plaintiff, and that in the present 
caso, the defendants wore the tenants of the plaintiff. 

Appeal from the decree of the Sub-Judge 
ofJalpaiguri,dated April 20th,1909,afirming 
that of the Munsif of Jalpaiguri, dated Maroh 
81st, 1908. 

Babus Brajo Lal ÜOhakravari and Bimal 
Chandra Das Gupta, for the Appellans. 

Babu Bhupendra Chandra Guha, for the 
Respondenta. 

Judgment .—tThis was a suit for eject- 
ment on the ground that the defendants were 
mere servants of the plaintiff cultivating his 
land for him and remunerated by & share of 
the crops. The Oourts below have held 
that the defendants are non-oecupanoy ryots 
and cannot be ejected without Du The 
plaintiff appeals. 

The case depends in great measure on the 
construction of an agreement executed by the 
defendants. There is certainly mmoh in ,this 
that supports the plaintiff e It desctibes the 
defendanta as adhi praja and provides for their 
cultivation of the land with the plaintiff's 
plough cattle, kodals and seed. It ends up 

we shall carry all your orders." The learned 


"Pleader has invited my attention to the 


explevation of the word proja in Wilson's 
Glossary, which shows that in the not far 


‘distant country of Kuch Behar the word 


means “a cültivator at will who has half 


‘the produce of the land for himself, but 


is removeable at the pleasure of the proprie- 
tor to whom heis usually in debt for advances 
and is more like a serf than a free agent.” 


- He has also referred me to Hunter's Statisti- 


~ 
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gg 
cal Account of Bengal, Volume X, page 285 
I do not know that this much helps 
him. No doubt, the rights of the adhi, 
proja are described as very-precarious but 


the learned author appears to regard them - 


as tenants especially inthe pergunah of Bai- 
kantpur in whioh the land in suit is situated. 
Finally, reliance is placed on the deeifion, 
in Kade Mandal v. Ahad Ali Molla (1) though 
in that decision the learned Judges seem 
to have guarded themselves from going 
beyond the facts of that partioular case. The 
case of Shoma Mahta v. Rajoni (2) is ganal 
the appellant. 

No doubt, the use of the plaintiff's P 
cattle, ete., goes to show that the defendants 
were servants and not tenants, ® is very 
hard to draw the line where the servant 
ends and the tenant begins but the question 


seems to turn on the point whether any right : 


to hold thp land is oris not given. Now, in 
the present coase the agreement was for 
two years so that the defendants could not 
be turned out as soon ss the first crops 
was harvested. I donot mean to say that 
this circumstance is oonobusive but so far 
ag it goes it is in favour of a tenancy. 


"Moreover, this agreement was preceded by . 


another and it iB recited in the present 
agreement that the present defendants 
then cultivated the land. "on an adhi proja 
Mettlement (...... ) paitanay." The learned 
Pleader for the appellant says that. the word 
“pattan” is very loosely used and oan fairly 
be applied to the deputation of l&bóurers to 


 oultivate a field. Bétt I dogbt this very much 


and the use of the word seems to me strongly 
indicative of a tenanoy 

I think it is only just in a caso of this kind 
that the burden of proof shoald rest on the 
plaintiff. Therecanbe no doubt thaj the 
great mass af persons who pay their land- 
lords „half the crop in these provinoes are ten- 
ante and if certain of these are not tenants but 
labourers, they must be regarded, in my opi- 
nion, a8 exceptions to the*general rule. 


ancy though I admit there are algo strong in- 
dications on the other side. In these circum- 
stanoes, I think that I should not disturb the 
concurrent findings of the two local Courts. 
^ Secondly, it is argued that even if the de- 
"fendants are tenants and ryais, they are not 


(1) 14 0. W. N. 429 ; 6 Ind. Oas. 594. 
' (2) -1 0, W. N. 55. 


Here ` 
there are certainly strong indications of a ten- : 
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non-ocoupancy ryoís tnd reference is made to 
certain cases in which it was held that'the de- 
finitions of ryoí and tenure-holderin the Ten- 
ancy Act were not intended tobe exhaustive. 


- Jithink it is very difficult to reconcile fhe de- 


cisions with the words of the Aot. But, in any 
case, in my opinion, the word "ryo(" includes 
every cultivating tenant, except, of course, 
under-ryots, and if such a ryot has nota right 
eof oocupancy he in necessarily a non- cood panoy 
ryt. Even though by special provision, Ohapter 
“VI does not apply to a tenant on serai land in 
certain circumstances, he,is none the leas a 
non-opeupancy ryot Sas na. to thedefinition. 

Tbe defendanta in this case are at least non- 


. oócupanoyeryots. 


Finally it ig argued that the defendants 
are under-ryots. It isin the plaintiff's favour 
that he alleged in his plaint that he was 
a ryoi and that this was not versed in 
ihe written statement. But both the Courts 


‘proceed on the presumption raised by the 


— fact thatthe plaintiffs holding exceeds 100 


S— Decree for 


bighas which was not rebntted. Evidently 
the point was noé preased in the Courts ' be- 
low. and this was, because the plaintiff 
based his suit on the plea that the defen- 
dants were servants and not tenants at 
all. This having failed he cannot now 
fall. back on a plea which through his 
own conduct has not been adequately dis- 
cussed. 

Aooordingly, the appeal will be EA, 
with costs. 

. : Appeq) dismissed. 


- 





PUNJAB OHIRF COURT. 
* Cru Bavisiox No. 2387 or 1910. 
May 80, 1911." 
Present: —Mr. Justice Kensington. 
FAZAL DIN Duarexpawr—Pwririonrr. | 
e Versus 
AMIR BAKHSH AND OTHEBS— PLAIXTIFTS— 
RESPONDENTS. 
Compromite—- Evidence — 
possrenon— Practios— Bevition— Material . 
irregularity -Punjab Courts Act. (XVIII of 1884), s. TO 
1 
Tn a suib for a declaration ihat the sale bbe house 
i plaintiffs father would not affect plaintiff's rever- 
rights, plaintiff asserted, during the course of 
at that he had ooms to terms with the vendee 
by leh tt ihe agreed to surrender the house at 
once on payment’ to him of the full nominal amount 


Decree—Suit for declaration * 
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of the sale. The vendee denied faves made “any 
such agieements he did not execute the deed of com- 

promise drawn up by the plaintiff. It appeared that 
the vendee deceived the plaintiff into ting cer 

tain terms and then drew back and declined to exeont’ 
the agreement prepered on this understanding, De- 
fendant represented in & subsequent statement before 


‘the Court that he pretended to agree marely in order 


to extreot an admission out of the plaintiff that the 
whole sum constituted good consideration. On these 
facts the lower Courts held that the parties had mado 
an ee out of Court on the terms alleged by 
plaintiff, and pessod a decree for - 


_ ingly: 


Heald, (1) thet there was no justification for holding 
that the vendee definitely compromised on those 
terms. À 


(2) that the decrea for possession of the house 
went bayond anything demanded by the plainé as the 
suit was for a mere declaration; $ 

(8) that the lower Courts committed material 

in their dealing with the case. 

Petition under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXV of 1899 for 
revision of the order df the Divisional J udge 
Sialkote Division, dated 18th July 1910, 
affirming that of the Sub-Judge Ist Olass, 


‘Bialkot, dated the 10th December 1909, dè 


oreeing plaintiff's claim on payment. of 
Rs 500 for declaration of rights as régards a 
sale deed of a house. 
Mr. Muhammad Din, for the Petitioner. 
Shiekh Umar” Bukhsh, for the 
spondent. 


Judgment.—This isa suit for à 


declaration thatthe sale of a house affected by l 


plajntiff's father on the lOth February 1909 
shall not affect the plaintiffs reversionary 
might. 


° Dyring the course of the trial the plaintiff 
asserted that be had come to terms with the 
vendee, defendant Fazal Din, . and that thé 
latter had agreed to surrender the house at 
once on payment,to him of Ha. 509 being the 

nominal amount of the sale inclusive of a 
previous mortgage for Rs. 175. The defend. 
ant Faxal Din, denied having made any such 
agreement and it is quite clear that he did 
not in fact execute ihe deed of compromise 
which had been drawn up by the plaintiff. 


The defendant is represented as having said 


that he pretended to agree merely in orden 
to extract an admission out of the plaintiff 
that the whole sum of Hs. E00 odnatituted 
good consideration. Itis permissible to ex- 
press & doubt whether the defendant réally 
did so openly acknowledge that ho was play- 
ing & trick on the plaintiff as would appear 
from the statement recorded as baving been 


Re- 
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made by bim. The firet Court was, however, 
satisfied that the parties had actually made 
an agreement out of Court on the terms al- 
leged by the plaintiff, and, on the authority 
of the Full Bench rulingin Harkha v. Mr. 
O. Kirkpatrick (1) passed a decree in 
favour of the plaintiff in terms of the agree- 
ment notwithstanding defendant’s denial of 
execution. The lower Appellate Court 
dismissed an appeal by the defendant Fazal 
Din, Gnding that his statement of the 12th 
October 1909 should be construed as an ad- 
mission that he had agreed to the terms of 
the alleged compromise. The judgment of 
of the lower Appellate Court is exceedingly 
brief and though the defendant Fazal Din 
may possibly have behaved badly, it can 
hardly be said that he ever admitted having 
agreed {o any compromise. The most that 
can properly be said against him is that he 
deceived the plaintiff into suggesting certain 
terms and then drew back and declined to 
execute the agreement which the plaintiff 
prepared on this understanding. 

I do not think itcan be held that the de- 
fendant definitely agreed to anything and, 
however badly he may have behaved, the 
Courts are not justified in penalizing him by 
awarding a decree against him in the absence 
of clear proof that he definitely compromised 
nn, those terms. In addition to this, there ia 
a further difficulty that the plaintiff’s sait is 
for a declaration only and ihat the decree*for 
possession of the house in dispute goes beyond 
anything demanded by the plaint. On both 
these grounds | must hold that the lower 
Courts have committed a mater jal irregularity 
in their way of dealing witn the case. There 
has been no compromise and no deeree can be 
given on an assumption thatthe parties were 
in agreement. 

The revision is accordingly allowed. The 
decrees of both the lower Courts are set 
‘aside and the suit is remanded to the first 
Odurt for a fresh decision on the merits of 
the claim as instituted. Costs of the lower 
Appellate Oourt and of this Court will be 
costs of thecause. Counsel’s fee Ra. 25 


Retrsiun allowed. 
(1) 8 P. R. 1800. 
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PUNJAB OHTEF COURT. 
Civit Rrrznss os No. 24 or 1911 
May 29, 1911. ` . 
Present; —Mr. Justice Chevis. 
KATARA AND OTARR8S— PLAINTIFFS 
cereus 


Bha; ARJAN SINGH AND AX OTHER— 


DEFENDANTS. 

Punjab Alienation of Land Act (XIII of 1900), a. 21- 
A —Limitation —Üommsnzemant —Date of snformatiore 
—Juriedictiog —Compromise | decree—Proper Court — 
Raciusion of tims spent in prosecuting application 18 
(108g Com t— Limuatios Act (IX of 1908), s. 14 

An application by & Deputy Oommissioner against 
a dooree passed in contravention of the Purjab 
Alienation of Land Aot must be made within -two 
months of the date upon which the Deputy Com- 
missioner is informed of such decree. Section 21A 
of the Act does not limit information to recoip5 of & 
copy of the decree from the Civil Oourt. 

Therefore, where a Deputy Commissionor reodives 
information of such & decree by means of o report 
from the Revenue Assistant, the limitation for 
applying against the (ores commences from the date 
on which the Deputy Commusmoner 14 informed by the 
Revenue Assistant, An application against a decree 
passed on & oompromise cannot be made to tho 
Divisional Judge as no appeal from such decree 
lies to his Court. The proper Cogri to apply to in the 

of & compromiso decree 15 the Ohief Court 
ection 21 A (2) provides only for applications to 
the Court competent to interfere with the first 
Oouri's decree on appeal or revision. 

The time spent in making and prosecuting an 
application in the Divimonal Oourt cannot be exoluded 
a pi ey) tho prescribed period of limitation, 
where that Court was nob competent to take action 
under section 21 A 

The period of two months prescribed by section 
21 À.,18 an unconditional period and not subject to 
the provisions contained in sections 4—25 of the 
Limitation Aot. a 


Case reported by thą Deputy Commissioner, 
Ferozepore, undergection v1A(3)ofthe Punjab 
Alienation of Land Aot (XILL of 1900) with 
his letter No, 1108, dated 9th March 1911. 


Order.—In this case a Jat sold his 
land to & Tarkan in 1903. The vendor'a sons 
sued for a declaration that the sale should 
not affect their reversionapy rights challeng- 
ing the alienation as bad far want of necessity 
&nd consideration. The parties compromised, 
agreeing that the sale should count as a 
mortgage, and that the vendee shbuld retain 
possession until the purchase-money was re- 
fonded. Decree followed, dated 17th October 
1903, in accordance with the compromise, as 


-wection 21 A of the Land Alienatiqn Act was 


not then in force, no o»py of the decree was 
sent to the Deputy.Commissioner. On muta- 
tion of namea being applied for, the Revenue 
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Assistant Collector booame aware of the matter 
ih 1909, and informed the Deputy Commis- 
sioner, who, by letter dated 3lst May 1910, 
reported the case to the Divisional Judge 
asking for revision of the decree. The Divi- 
sional Judge, by order dated 2 )th December 
1910, pointed out that as the decree was 
` passed on a compromise no appeal from the 
deoree could have been preferred to this 
Oourt, and so he was not competent to take 
action under section 21A. The Deputy 
Commissioner, by letter dated 9th March 
191], has reported the case to this Court for 
revision, 

Apparently, the Deputy Commissioner thinks 
that the geriod of limtation (two months) 
prescribed by section 21 A does not apply to 
cases in which copy of the decree has not 


been sent to the Deputy Commissioner by- 


the Oivil Court. But all that section 21 A 
says is, that such applicagion shal?.be made 
within two months of the date upon which the 
Deputy Commissioner is informed of such 
decree. The section does not limit informa- 
tion to receipt of copy from the Civil Oourt. 
Where the Civil Oourt sends a copy po 
doubt that is generally the first intima- 
tion received by the Deputy Commissioner 
of the order having been passed, and 
in such cases date of receipt of oopy is 
the proper date to take as the starting 
point of limitation. But, when the Deputy 
Commissioner is otherwise informed, we must 
still take some date; we oannob disregard 
the limitation period ,altogether. 


counted from the dateof the Daputy Oom- 
missioner being informed by the Hevenue 
Assistant of what had occurred. That date 
is about 94 months (atleast) before the date 
of the application made to this Osurt for 
revision. 
sional Judge was not an application which can 
be counted as one made under section 21 A 
(2), as all that the sub clause provides for 
is, applications to the Court competent to in- 
terfers with the first Court's decree on appeal 
or in reviston, and the Divisional Judge was 
nob such a Court. The time spent in the 
Divisional Court might have been allowed if 
we could apply section lá of the Limitation 
Act to such cases, but the period of two months 
prescribed by section 21A of the Land 
Alienation Act is an unconditional period 
and not “subject to the provisions contained 
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In the, 
present case lidtitation musteobviously be 


The application mafla to the Divi-. 


„in sections 4 to 25” of the Limitation Act 


(of. section 8, Limitation Act). Hven if we- 
were to allow the time spent in the Divisional 
Court, 1 think itis pretty obvious that the 
two months’ period has been exceeded, l 
As the application for revision has not been 


“made within the prescribed time, I can take 


no action on ih . n 
Oopy of this order to be sent to the Deputy 
Commissioner. : 





PUNJAB OHIEF COURT. 
Crvin Ravisiox No. 1980 or 1910. 
June 15, 1911. 

Present:—Mr. Justice Johnstone. 
INDAR—DzrrausDpANT—P ETITIONME 
bertus 
Musammat RAO—Raespompenr. 

Custom —Succeesion— Daughters inheriting property 
from father —Natwre of raterest—Biridhan—Sister's right 
tn preference to husband’s—Criil Procedure Code (Act 
V of 1908), O. II,r. 3—Biater swing for half share of 
property—Onmassion to nclude certain parcels in sust— 


Subsequent suit to recover property left by deceased 
sister. i : 


Upon the death, without male descendants, of 4 
daughter who haa inherited property from her father 
the property reverts to the father’s heirs. 

A sonless proprietor left two daughters 4. and B. 
A. took possession of all his property. B. brought a 
soit and secured half Inher sut, B. omitted 
certain parcels of the property. Subsequently 4. 
died and the propérty leftby her was taken possea- 
sion of by her husband. B. sued Aw husband for 
the very of the property: us S 

Held, (1) that B. was ‘entitled to the property “in 
preference to A's husband; = `, 

(2) thet A. and'B. did not acquire the property as 
Sridhae but they hed simply the ordinary~intereat of 
& widSw or other female under the Punjab custom; 

(8) thet as the present olaim of B. was based on a 
different canas of action from the previous claim, her 

nigsion to include some parcels of property in the : 
previous olaim did not affect her right to recover all 
tke property inherli&d by A from her father. 

Petition under section 70 (a), (b) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the 
Divisional Judge, Jullundur Division, dated 
30th March 1910, confirming that of the 
Snb-Jndge, 2nd Olass, Jullundur, dated the 
18th October 1909, decreeing the plaintiff's 
claim. 

Pandit Kishori Lal, for the Petitioner. 

Rai Sahib Pandit Sheo Narain, for the 
Respondent. 

Judgment.-—Tbhequeetionfor decision 
in this case is, whether the heir of the pro- 
perty of Nwsammat Banti is her husband 
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Indár, or her sister Musammat Rao. The 


two sisters had a father by nbme Palla, and 
they inherited his property, moveable and 
immoveable. In the first instante Banti took 
possession ofthe whole but Reo brought a 
Huit and secured half. Now Musammat 
Banti is dead and her sister Wusammai Rao 
sues för possession of Banii's estate. The 


Oourta below have held that she is entitled | 


in preference to the husband. 

They have also held that it is immaterial 
whether in her previous claim for half of the 
property the present plaintiff gmitted certain 
parcels of the ‘property or ‘not; and also 
both the Courts have ignored, defendant's 


claim to a sum of: hs. 20 on account of . 


expenditure by him on a houses 
The’ decision regarding the plaintiff's 
omission to sue in the previous suit, for all 
she might have claimed, is obviously correct, 
for the present claim is based on a different 
cause of action from that claim. Next, as 
regards the sum of Rs. 20 claimed by the 
defendant, I think we must take it that the 
claim for this petiy sum was not pressed 
in either of the Courts below. In any case, 
there ia.no material on the flle for deciding 
it, and it would be absurd on the revision 
side to take the matter up. 
. | The only important question is that of 
custom. In favour of the deféndant is a bare 
` statement in the Riwaj-i-am to the effect that 
a husband succeeds to hia wife's property. 
The evidence of actual positive’ custom on 
. the record is practically worthless; but 
Mr. Kishori Lal, for the defendant peti? 
tioner, points to paragraphs Nos. 270 and 271 
of Rattigan’s Digest 8B showing thet the 
general custom in the Punjab is for a hus- 
hand to succeed to his wife's estate. It Will 
be observed: that no authorities are quoted 
under thoee sectionsof the Digest, and, farther, 
those sections occur ina Chapter devoted to 
the “special” property of "females," 1. e., in 
the case ofa Hindu woman to her sirrdids. 
it The property in snitin the present case 
is not efridhan at all. It is property inherit- 
ed: in the ordinary way by a pereon subject 
to the Punjab Customary Law from a father: 
‘and there'can be no doubt that the iwo 
Indies did not acquire this property as stridhan 
but simplytave in it the ordinary interest 
. of a widow or other female under Punjab 
cuzicm. Tkcse sgecliors, therefore, have no 
Applicalicn to tke present case, and it seemr 
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to me pretty clear thabthe' Riwaj-1-am also 
refers only to atridhan. In Sir William 
Rattigan’s -valuable work the section that 
really throws some light on cases like the 
present is section -27, remark’ 3, where: 
reference is made to Srta Rum v, Raza Ram 
(1), in which it was laid down that: npon the 
death without male descendants of a daughter. 
who has inherited property from. her father, 
that property would revert to the father's 
heirs, t.¢ , in the present cases to Musammat 
Rao. This seams to me to be & doctrine 
much more in accordance with Punjab gus- 

tom than the docirine put forward by Mr. - 
Kishori LaL ' e E oy 
For thege reasons I dismiss thg revision' 
with costs. 
° -Petitton ded 
|. (D13P.R. 882 (F. B.). ^* on, A cem 
IA 





ALLAHABAD HIGH OOURT.. 
Szooxp Oiva Apewat No. 1031 or 1910. . 
. May 13, 1912. 
Thai —Mr. Justice Karamat Husain and - 
Mr. Justice Chamier. 
DASONDHAY asp oraené—Devaxpanté— » 
ines : 


Maulvi MOHAMMAD AD ABU NASAR AMD - 


. OTHERS — PLAIS TIFFA— R BSPONDRNTE. "Us 
Procedure Code (Act XIV of 1883), ss. 80, 638— 


Certain Muhammadan saik of & Qasba who 
were interested in certain wagf property sued for a. 
declaration that the pro “waswadf and thai a 
curtain male-deed exeou oe invalid. 
They also asked for possession of the property "o 
alienated:e . 

Held, that the mit so far as the declaration was 
conoernód was maintainable, ce neither Poon B0 Hor 
soction 580 of the Code of Civil Procedure barred ib 
but that the plaintiffa were not antitled to ges 


- possea*ion of the 


Muhammad Abdullah Khan $, Kollu, 31 A. 187, 
Jamal-ud-din v. Mujinba Husain, 25 A. 681, Aas 
Husain v. Sajan Balkrishna, 24 B. 170, referred to. 


Second appeal from the decision of ihe 
District Judge of Saharanpur, dated. 3n of 
May, 1910. 

Dr. Sattsh Chandra Banerji, for the Appsl- 
lents, 

Mr. Abdul Raoof, jos the Respondents. 
Judgment.— This wasa súit by the 
respondents who are somo'of the Muhammadan 


u 
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reaidents of gaeba Gangoli in Saharanpur, 


latriot, for & declaration, that 3, brghas ‘odd of 
Jand situated in the qasba was par property: 
that certain sale-deeds executed by the 
Muhammadan appellants in favour of the 
Hindu appellants were invalid, for possession 
of the properly alienated, and for other 
reliefs. The respondents’ case was and is 
that in the gzsba in question there haa for s 
very long time heen a shrine dedicated to oné 
Abdulla Nekmard, s mosque, & grave-yard & 
takía and various buildingr; that the laud 
and all the buildings thereon afe tagf; that 
all the Muhammadans of the qasba have -s 
right to use the shrine, mosque, grave-yard, 
and takta and that the land which has been 
alienated was originally made wagf for the 
purpose of providing for the expenses of the 
mosque and falis, The respondents alleged 
that the’ Muhammadan e appellants were 
mujawars-attcbed to the mosque and takta. 
The appellants pleaded that the Muhammadan 
appellants wereowners of the property whioh 
they had alienated. The first Court found 
that the land and. buildings were all wae; 


: that the transfers which had been made were ' 


invalid; that section 539 of the Code of Civil 
Procedure which was inforce at the time the 
‘ suit was brought did not bar the suit, and it 
. decreed the claim. Its decision waa confirmed 
on appeal by the District Judge who held 
that the properly was wagf and that the suit 
was not barred by limitation. ` The first 
question for decision in ¢his second appeal is: 
whether there is evidence tu*aupport the 
‘finding that the prdéperty is wagf. The 
District Judge resla his decision principally 
upon documentary evidence which begins 
‘with a goshwa:a khatauni prepared under 
Regulation 1X of 1888 and ends with “certain 
public documents dated as recently as 1857. 
. We think that it ie unnecessary to detail these 
documen's. In our opinion they fully justify 
the conclusion, of the learned Judge that the 
property was made wagf many years ago, 
‘and has been treated as such until recently 
‘and that ‘the Muhammadan defendants- 
| appellanis areno more than mujatoa: s although 
they in fact claim to be the proprietors of 
the property. The 13th gronnd of appeal 
to the District Judge was that the suit wae 
barred by section 539 of the Code of Civil 
Prooedure. The learned Judge notes in the 


course of his judgment that this ground of , 
appeal was definitely dropped, and this point — 


+ 
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was nol taken in the rM ot nodi 


‘to this Court, but the question ‘was raised, 
_in the oonrse o? the argumentand we think 


we are bound to. take notice of it. It Beer 

to us quite cleat that the snib is not one oj 
the kind or kínds contemplated by section 539 
of the Code of 1882, or section 92 of the 
present Code of Civil Procedo: But if ih 
is nota suit of the kind contemplated . by 
those sections the ‘question arises whether the 
plaintiffs-respondents have any right to 
maintain the soit. 1t ‘Ie quite clear that all 
ihe Muhammadan residents of the qasba could 
have joined in. a anit of this desoription to 
protect the twagf property, and that if.the 
reapcndents had obtained the lenve of the 
Court under ‘section 80 of the Oode they 
could have maintained the suit on behalf of 
the Muhammadan community. They did not 
attempt to obtain permission of the Oonurt. 
But in view of the fact that no objection on 
the ground of the abeence of such permission 
was taken to a spit either in the Court of 
first instance or in the lowér Appellate 
Court, and to the fact that the objection 
based upon section 189 of the Code of 1889 
was dropped in the’ lower Appellate Court, 
we think that it would be wrong to dismisg 


the suit on the gronnd that permission of the 


Court was not obtained under section 80 of 
the Code. It seema that, according to the 
dechions in Muhammad Abdullah Khan v. 
Kalu (1); Jamal-ud-din v. Mujtaba Husain (2) 
and Kast ee Sagun Balkrishna (3), the 
respoydenta are enii'l d to maintain the suit 
themselves without réference to the provisions 
of secticn 30 of the Code. In either view. 
thergfore, eve must hold that the suit is 
majntainable. Itgeemsa to ns, however, that 
whether the respondents are regarded as 
suing for themselves or on behalf of the 
whole Muhammadan, oommnunily of the qasba, 
they are not enjitled to a decree for pi gseasion 
of the property. They are entitled only ten 
declaration that the transfers, mentioned in 
the first prayer for relief, are invalid on the 
ground that the property is -wagf. In this 
view ib is unneoer sary to ocnsider the question 
which was raised in the Court below as to 
whether the plaintiffs- respondents were at 


-any time in possession cf the property, . - 


For the above reasons, wo allow the appeal 
(1) 21 A. 187. 
(2) 25 A 631. n 

(3) 24 B17, | l o 
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in part and, in lieu of the deoree for possession 
óf the property, we declare that the transfers 
made by the Muhammedan defendants in 
. favour of the Hindu defendants are invalid. 

` As the appeal has in substanoe failed and the 
point on which the decree has been modified 
was not taken in the grounds of appeal, we 
_ direct that the appellants pay the costs of the 

respondents, - 
Appeal allowed in part. 





ALLAHABAD HIGH COURT. 
Sroomp ivir APPHAL No. 54 or 1911. 
May 80, 1811. 

Present: — Mr. Justice Piggott. 

Munshi NAZIR AHMAD-—Prareamm— 

APPELLANT : 
vertus 
ABID ALI-—DzzrimpANWT—HREGPONDRNT. 

Specific Relief Act (I of 1877), s. 0—Swit for posses- 
sion amd for damages-—Masniatnability af appeal, 
whether lies from a decres in such auct. 

A claim for damages ought not to be joined with 
a claim for recovery of possession under section 9 of 
the Specific Relief Act. 

` Shoo Kumar v. Narain Das, 24 A. 501, followed. 


' Lachman v. Shumbhu Narain, T A. L. J. 1078. 


88 A. p Ons, 405, Rama Sams Chetti v. 
- Paramon i, 25 M. 443, Tilak Chomüra Das v. 
FUA Chandra Das, 25 C. 803; Ram  Harabh Rai v 

Bheodshal Joti, 15 A. 884, referred to. ` 
Where sauit is brought under section 9 of the Bpecifio 
Relief Act for recovery of possession anda prayer is 
also made for damages in the same suik: an appeal 
will lie from the decree made in the suit. 
'! Second appeal from the decision of the 
Subordinate Judge of Bands, dated the 29th 
November 1910. * 
«nh Muhammad Ishaq, for theeÁ ppellgnt. 
Mr. Ohoudheri, for the Bespondent. 
1 Judgment. In this case the plaintiif 
sued for recovery of possession in reapeob of 
.& certain plot of land and for damages. The 
. first Court decreed the olaim for possession 
fod half the claim for damages. On first 
appeal, thelearned Subordinate Judge of Banda 
has found against the plaintiff on the facts and 
has dismissed the suit altogether. The point 
taken in second appeal is, that the claim for 
possession was brought expressly under section 
9 of the Specific Relief Act, that no appeal 
lies from & decree under that gestion, and that ° 
the lower Appellate Court, though competent 
to seb aside the decree for damages, could not 
interfere with the decree for possession. 
Thesb pleas are supported by the authority 
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of a decision of this Court, [Ram Harakh Rai 
v. Sheodihal Joti (1)], and it cannot be denied ` 
that if that decision is sound law, and I am 
bound. to follow it, the present appeal mugt 
be decreed to the extent involved inthe plea 
“set forth abave. If I thonught-it necessary 
to the determination of this appeal, I should 
feel bound to discuss the question of the 
change in the law manifested by a comparison 
betweerthe wording of section 98 of the 
Oivil Procedure Code, Act V of 1908, and 
that of section 54 of the former Codeof P&82. 
An appeal now lies from "every decree” (save 
where otherwise expressly provided) and not 
from the decrees or from any Part of the 
decrees. The question is whether, under the 


-Iaw asitnow stands, it is possible to hold that 
“a single decree can be broken up into two 


parts, against one of which an appeal lies but 
not against the other. 

Apart from this, however, I tbink this ap 
peal fails with reference to the particular 
questions involved. In Sheo Kumarv. Narats 
Das (2), this Court held *that a claim for 
damages ought not to be joined with a claim 
` for recovery of possession under section 9 of 
the Specific Relief Aot, the point being that 
the claim for damages necessarily pute -in 
jssue the plaintiff's title. In Lachman v. 
Shumbhu Narain (3), a Fall Bench of this 
-Court te considered the older decision in Ram 
Harakh Rat v. Sheodthal Jot (1) and so 
dissented from it that I think, it can_ no 
longer be treated as an authority onany peint 
Reference was also made to & Madras cas 
[Rama Sam: Ohetis v. Paramon Oheiti DI 


. the principles involved in which seem to me 


very much „against the present appellant. 
Curiously enough, the. reported case most 
directly in peint is one which to some extent 
cuts both ways. In Tilak Chandra Das’ v 
Fatik Ohandra Das (5), the first. t ourt had 
decreed a suit precisety like the present 
one for recovery of poesbasion under section 
9 of the Specific Relief Act, and for demages. 
The Galoutia High Court took, up the case 
in revision and it is certainly arguable that 
this implies an opinion that an appeal could 
not have been brought at any rate against 
ethe whole decree. On the other hand, the 
a) 15 A. 884. ° 
' (2) 24 A, 501. 
OF 7 A. L.J. T0798; 88 A. 174 7 Ind, Cas. 406. 
4) 25 M. 445. 
(5) 25 O. 803, 
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learned Judges were quite clear that the 
whole 8uib'as brought was bad, because 


damages could not be claimed ina suit for - 


recovery’ of possession under section 9 of thé 
Specific Relief ` Act. They set aside the 
entire decree, and ordered that if the plaintiff 
elected to proceed with the suit as brought 
he should be put to proof of his title, suggest- 
jog, at the came time, that the plaintiff might 
perhaps be allowed to sue for reoovery of 
possession only upon an amended plaint. 

- Now, in the present cass the plaintiff pleaded 
his "title in the first paragraph | of his plaint 
and he put his title in. issue’ by claiming 
damages. The cases above citéd are olear 
authority "tor the proposition that no decree 
` for poseession under rection 9 of the Specific 
Relief Act could legally be given on the 
plaint as brought. According to the Oloutts 
case, the Sret Court was bound either to put 
the plaintiff to proof of his title or to return 
the plaint for amendment. The decree as 
passed says nothing about seotion 9 of the 
Specific Relief Act, but simply decrees the 
plaintiff possessich and damages. It is quite 
true that & consideration of the judgmént 
shows that the learned’ Manaif conceived 
himsel*to be dealing: with & claim for re- 
covery of possession under the Specific Relief 
; Act, and intended to decree the claim on 
that basis. ‘The fact remains that a decree 
for possession undée section 9 of the Specific 


- Relief Act and for damages is a bad decree, 


one liable to be set aside altogether, and 
not 
tions, (a) A valid depree for possession as 
above: and (b) a bad decreefordamages. For 


all- these reasons, I hold that the learned: 


Subordinate Judge had jurisdiction to enter- 
-tain dho appeal as it stood as an appeal 
against the entire decree, andethat his order 
dismissing the guit was right and -not liable 


to interference on second appeal. I dismiss 
this appeal with cbsts, . 
z Appeal disinissed, 
e @ 
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ALLAHABAD HIGH COURT: 
Fraser Ovu Arrman prox ORDER No. 15 or 1911. 
May 12, 1911. 
b A —Sir George Knox, K*., Judge, and 
. Mr. Justice Piggott. . 
DWARKA PARSAD-——DarawpAsT— 
APPELLANT 


A DETEUS . 

BRIJ MOHAN LAL—Pramror— 

RrsPONDENT. — i 
Otvil Procedure Code (Act Y of 1908), C. Y, rr. 18, 17 
19 and 23,0. IX,r. 18—Oopy of summers afiasd om 
the outer door ofa wrong house — Service—Deolaration or. 
order under the last sentence ofr. 10, which Court can 
sake— Ex parte decres to be set aside when summong 
aot served properly. | 
|: A declaration or order as to the serrios of kumnions 
under the last sentenoe of rule 19, Ordar Y, oan also 
be made by the Oourt to which the summons has 
been sent for service, as that Courb isin the best 
position to decide whether the process has been dui 
served or nob. There may, however, be cases in whi 
the Court originally issuing the summons may find 
it neoeszmiy to re-open the question of service and 
to decide thereon. Butsuch oases should be rare 
and the Court issuing .the process shculd only act 
upon good and strong evidence before is. 

Roma Nath Bural v. Guggodo Nandan sen, 38 C. 889, 
not followed, 

A Court at Agra sent summons to & Mattra Court 
for service on defendant within the jurisdiction 
of the latter Court. The process-server ondearoured to 
affect servico under rule 16, Order V, Civil Prooedure 
Oode but’ that beiug impossible he acted under 
rule'17 but cummitted an error regarding the house 
upon the outer door of which he affixed the copy of 
the summons. On receipt of the proooss-serrer's 
return that. he had effected snbetitated  serrioo 
under Order V, rule 17, tho Agra Court examined him 
and declared, under the last sentenoe of rule 19, that 
the summons had not been duly served. On the date 
fixed fpr hearing of the case against the defendant af 
Agra, the Court of the latter place disregarded the 
declaration of thè Mnttra Oourt and coming to the 
conclusion that service upon defendant had been pro- 
perly made gave an e» parte decree against him: 

Held, that the view; of the Muttra Court that the 
afrvice on defendant was insufficient was right and, 


„therefore the ew parte decree should be set aside. 


First appeal against an order of the Ad- 
ditional Subordinate Judge of Agra, dated the 
5th November 1910. . ° 

Mr, S. K. Dar, for the Appellant. 

Mr. Gulsari Lal, for tne Respondent. 


Judgment.—tThis is an appeal from 
an order passed by the Additional Bab. 
ordinate Judge of Agra rejeotng an ap- 
pliontion made to him unier Order IX, rule 


-18 of the Code of 'Civil Procedure. The 


applicant had in his petition alleged that 


" "the summons in the original oase had not 


been duly served upon him. We find on 


- 
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looking at the reoord that the Additional 


- ‘Subordinate Judge of Agra had issued a 


summons to the Munsif of Muttra for service 
on Dwarke Prasad on the 9th of April 1910. 
The-date fixed for bearing was the 10th of 
May 1910. A process-server subordinate to 
Munsif’s Oonrt at Muttra went to the village 
where Dwarka Prisad was supposed to be 
residing. Hemadea return to the process 
on the 20th of April and in that return 
he said that he had effected substituted 
‘service under Order V, rule 17. The Munsif 
of Muttra examined the process-server on 
oath totching his proceedings and declared 
thet summons had not been duly served. 
With this declaration he ordered the summons 
to be returned to the Additional Sub- 
ordinate Judge of Agra. No further steps 
appear to have been taken before the day 
dppointed for hearing. On the day fixed 
for hearing the Additional Subordinate Judge 
took up the case and came to the conclu- 
sion, upon what grounds we can not tell, 
that service upon Dwarka Prasad had been 
properly made. 


ez paris’ against Dwarka Prasad. In the 


` appeal from the order dismissing the ap- 


plication for re-hearing the appellant: takes 


the plea that the summons was not’ duly 


served upon the appellant and that he had 
no notice of the suit. It is contended that 
the return made by the Munmf of Meuitra 
should be accepted as strong evidence that 
the summons was not duly served and that 
the view taken by the Munsif of Muttra 
was the right and; proper view, inasmuoh 


as the serving offlcer’s report shows that. 


Dwarka Prasad was not, at thatime of the 
service, present in the villgge and that there 
was noone authorised to receive summons 
on his behalf, Our 
drawn to the fact that there was evidence 
to show that Dwarka Prasad had not been 
t& this village for & year or more, and that 
the plaintiff bimself admitted that Dwarka 
Prasad had nob been to the village for four 
‘months preceding the servioe. On the other 
hand, it is contended before us that the 
Additional Subordinate Judge was the proper 
Court to say whether the service was pro- 
perly effeoted or nbt and reliance was placed 
in support of this contention on Roma Nath 
Bural v. Guggodo Nandan Fen (1). The pro- 


‘cedure regarding service of summons is to 


(1) 38 Q. 889. 
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He, therefore, gave a decree 


attention was also- 
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be found in Order V, rules 15 to 28 of the 
Code of Civil Procedure. Rule 21 Jaya 
down -that the summons may be sent by the 
Court .by which it is issued to any Copt 
which has jurisdiction over the place where 
the defendant resides. The Court receiving 
the summons is directed by rule 23 to 
proceed asif the summons had been issued 
by that Oourt and shall then, by which wt 
underatand when the proceedings authorised 
have been taken, return the summons to {he 
Court by which it was issued together with 
the proceedings, if any, with regard thereto. 
The method whioh the Court has to adopt 
in. serving processes is governed ley the rules 
contained in Order V, and also such rules as 
may from time to time be laid down by 
this Court. In accordance with those’rules : 
the processes are to he entered in a register 
kept for the purpose and made over to t 

process server. The process server shou 

carry out service as far as is possible in one of 
the methods prescribed by rule 16 or rule 17. 
In the, present case he appears to have 
epdeayoured to effect service under rule 16, 
and as that was impossible, to have adopt- 
ed the procedure prescribed by rule 17. 
There is no doubt that he was in error re- 
garding the house, upon the outer door of 
which -he affixed the copy of the summons. 
-It was not the house in which the defend- 
ant ordinarily resided at that time. But, 
apart from this error, his procedure was 
according to the rale. returned the 
process to the Oourt from which he had 
received the summors with the report of 
serviog’ endorsed thereon. The Munsif of 
Muttra, apon the return of the summons 
together with the affidavit of the sqrving 
officer, Went under rule 19 to endorse a 
declaration to the effect that the summdna 
had nt been duly served. Appendix B, 
Form No. 10, which providea for cases in 
which &summons for another Court is to be 
returned, shows that the procedure of the 
Munsif was correct.’ Obviously, he is the 
person who isin the best position to decide 
whether the process has been duly served or 
not. The procesa-server is attached to-his 
Court and he should be far better able,to 
«Judge chow far he is or is nottelling the 
truth than a Court situate miles away and 
in whose presence the evidence regarding 
the service of process is not and cannot, 
with proper regard to convenience, be taken, 
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Beeing that in this case the Mansif of 
Muttra, acting. with the powers given him 
"bye rules 23 and 19, had certified that the 
proóess had not been duly served, ib waa 
a very serious step for the Additional Sub- 
ordinate Judge of Agra, without apparently 
any other evidenoe before him, to overrule 
this certificate and to declare that the proceas 
had been duly served. We are not prepared 
to say that there may not be cases in which 


‘the Court originally issuing the summons — 


máy not find it necessary to re-open the 
question of service and to decide thereon. 
But auch cases should be rare and ib appears 
to us that, under such circumstances, the 


Court isaning the ptocess should only aot — 


upon good and strong evidence which comes 


_or is brought to ita notice, Order V, rule 23 


directs that the Oourt upon reqipt of the 
process from another uri shall proceed 
as af it had fall powers to carry out the 
prodédure laid down in rule 23 Woe soe no 
reason why such procedure should be limited 
to all but theelast sentenoe of rule 19 and 


why we should read into rule 19 that enly ` 
the Court issuing the process is the Oourt ` 


that can declare that the summons has been 
duly served. It is easy to conceive that such 
& view of rule 19 may easily lead to un- 
necessary and round-about procedure. If the 
contention were sound tt would mean that 
the Court receiving the summons may, upon 
hearing the affidavit of the process- server, 
come to the @nelnsién that it is the duty 
of the process-server to returh to the village 
and make further search or that when a 
process-server has wrongly omitted.to effect 
substituted servicé under rule 17 to order the 
progess-server to go back and effect such sab- 
stituted service. Bat, whatever its’ opinion, 


it would not be able toissue the neceasary . 


orders but would have to leave these orders 
to the Court wauing the summons: No 
advantage is gained by returning the summons 
to the.issuing Court and then having it 
Bent back by the issuing Court to'the second 
Oourt to carry out a procedure of this kind. 
With due respect to the view taken in Boma 
Nath Bural v. Guggodo Nandan Sen (1), ‘we 


‘are not prepared to follow what is therein 
‘laid. down. 


n. In the present case we ste 
satisfied that the Munsif of Mutira took 


- the right view ‘that -the service had nob 


been sufficient, It follows, therefore, that 
under Order IX, rule-18 -Dwarka Prasad 
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was entitled to have the.ez parte decree set 
aside and the case re-heard. “We allow the 
appeal, set aside the order appealed from and 
direct the Additional Subordinate Judge 
to re-admit the case upon ‘the file of pending 
cases and dispose of. it according to law. 
Costa here and hitherto will abide the event. 
Appeal allowed. 





PUNJAB OHIEF COURT. 
Orvit Revision No. 221C or 1910. 
June &, 1911. 
Present: — Mr. Justice Chevia. 
` OHUHAR— Devexpaxst—Preritioxes 
: COTsus x 
BHAG MAL—PLAINTI$F AND AKOTHER— 


Derenpant— HESPONDENT, 

Civi Procedure Cale (Act F of 1908), O. XLI, r. 23 
— Pre-emptiton sust—Diemessal of swit on one finding 
— Finding reversed by Appellate Court — Decres uithoud 
considering dafendant’s objections to other findengs — 
Practice—Appeal—Hevision—Puejab , Courts Act 
(XVIII of 1884), 8. 70 (1) (a). 

In a pre-emption case plaintiff claimed pre-emption 
onthe ground of his being the owner of the adjoining 
house A. Defendant-vendee denied .the plaintiff's 
ownership of this house and he also.denied that the 
custom of pre-emption obtained in the town. The 
vendes further claimed that he owned another 
adjoining house B., which gave him aright of p:e- 
emption. The first Court found that the custom of 

ption obtained in the town, that the house A 
onged to plaintiff and house B tq defendant-vendeo 
and that the plaintiff had, therefore, no preferential 
right of pre-emption. On appeal, the District Judge 
Held that house B did not belong to the vendeo and 
" decaped the suit. The vendee had put in croas- 
objections agaihst the findings of the first Court as 
to custom, ‘imfrovements, market-value, sale price, 
costs and ownership. of house A. These cross- 
ohjections «rere not considered by the District Judge: 

Held, that the fgilure of the Distriob Judge to oon- 
“vider tho crom-objections was a material irregulanity 
and vitiated his judgment. 

The objections of oe vendee were not really cross- 
objections the question of costs, for 
the first Court had aiaa the suit and there was 
nothing which the vendee could haveiaken objeet:ion 
to except the order regarding costs. But under Order 
XLV, rule 22,8 respondent may su & decree 
onany of the grounds Meciden a; him in the 
Qourt below. 


Petition under section 70 (a) of Act XVIII 
of 1884, as amended by ‘Act X XV of 1899, for 
revision of the order of the District Judge, 
Gurdaspur, dated 24th April 1910, reversing 
the order of the Munsif of lat Clase, Shakar- 
garh, District Gurdaspur, dated 28th Febru- 
ary 1910, decreeing plaintiff's claim.? . 


- 
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Hai Sahib Lala Sukh Dial, for the Peti- 
tioner. 

Mr. Brij Lal, for the Respondents. 

Judgment.— This is. & pre-emption 
-gnit relating to a house in the town of 
Nainan Kot in the Gurdaspur District. 
Plaintiff claims to be owner of the adjoining 
house A which claim defendant vendee 
. denies. 
adjoining house B which claim plaintiff 
denies. Defendant also denies that the 
custom of pre-emption obtains in this town. 

The first Court found that the custom of 
pre-emplion does obtain in this town, and 
that house A belongs to plaintiff, but that 
house B belongs to defendant, and so plamt- 
iff has no preferential right to pre-empt. 
So the firat Court dismissed the suit. Plaint- 
iff appealed to the District Judge, who held 
that house B did not belong to the defendant, 
and decreed the suit. The defendant also 
put in croes- objections under Order ALI, 
rule 22, urging (I) that the custom of pre- 
* emption did not exist in this town, (2) that 
the frst Court's findings as to improvements, 
market-value and sale-price were wrong, (3) 
that house A had beoome defendant's pro- 
perty, and (4) that oosts should not have 

been decreed against him. 
^* he defendant applies to Hob Court for 
revision urging that his cross-objeotions were 
“not considered, and that the evidence as jo 
the ownership of ‘honse H had not been folly 
conaidered. ` 

As to house B the District Judge gaya? 
the only evidence is that of Musammat 
“Janto. The only further evideftce to which 
petitioner's Counsel has been able to refer 
‘me ia the statements of plaintiff and Rate 
Ram as to the opening of thé door shown as 
(b) on the plan. Plaintiff, examined on 26th 
Febrnary 1910, admitted that the dovr was 
opened 8 or 9 months ' ago.” Ralla Ram, a 
wilwess examined on the spot, asid the door 
was opened 8 years ago; but he isa relation 
of defendant. Now, the rale took place as far 
back aa 13th September 1908. I cannot say 
that the above evidence is snílieient ground 
for holding that this door was opened before 
the sale in question, as is urged before me. 
I find, therefore, no ground fur interference so 
far a8 the ownership of house B is concerned. 

But the learned District Judge seems to 
have overlooked the cross-objectionsa. These 
are not yeally croas-objections, exoept as re- 


Defendant claims to be owner ofthe 


9H 


garda the question of T for the first Court 
had dismiaged the suit and thera was nothing 
which the defendant could have taken ob- 
jection to by way of appeal except so much 
of the first Oourt’s decision as left the parties 
to bear their own costs. But Order XLI, 
rule 22, also provides that & respondent may 
support the decree on~any of the grounds 


decided against him in the Court below. ,- 


The District Judge was, therefore, bound to 
consider the points raised in the so-called 
cross objections.  Uniess he was prepared, to 
uphold the first Court's findings as to the 
custom of pre-emption obtaining in this town, 
and as to plaintiff being the owner of house A 
he shonld not have accepted the appeal. He 
seems entirely to have overlooked the oross- 
objections and to have asaumed that the first 
Court's findings, sofar as they were in plaint- 
iff's favour, were ungontested and required no 
consideration. He certainly does say ^ as it 
has also not- been proved, that the 
house A belongs to defendant” but he gives 
absolutely’ no reasona for saying this and 
seeps to have assumed that house A belongs 
to plaintiff instead of considering and duly 
deciding the question. 

The case must go back to the District 
Judge; who has only considered and decided 


-one part of the questions raised before him. 


The points which he has still to consider and 
decide are— 

(1) Whether the right of pre-em ption 
exists in this town (agd in this connection 
I would invitedia attention fb section 6 of 
the Pre-emption Act). e 

(2) Whether the Srst Court's findings as to 


- the amount spent on improvements, market- 


valué and sale -price are correct, (but this 
point need not be decided if point No. Y or 
pofnt No. 3 be decided in defendant's favour); 

(8) Whether house A was the property of © 
plaintiff at date of institution of guit, and (4) 
whether the first Court's order as to costs was 
oorrect, 

Having decided these points, the District 
Judge will then be ina position to give & 
decision on the whole case. 

Stamp on application in thia Oourt to be 
refunded, other costs in this Court to be costs 


im the cause, "m 
Case remanded, 
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ALLAHABAD HIGH COURT. 
BzooxD Crvir ArpPsAL No. 1293 or 1910. 
E May 15, 1911. 
Presexi:—Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Banerji. 
AGENT or B. N.-W. RAILWAY— 
DEFENDAET— APPRLLANT 
DÓTEMS 
* RAM SUNDER MAHTON- —PiaINTIFT— 


Raspon Dest. 
Oommon carrier—Contraot to carry—WNo route fised 
— Goncenient route to be folloued—Cartage. 

- In & oontract to oarry & load from one place to 
another, there was no mention by which route the 
load was to be carried. Thére were two routes, one 
shorter and the other longer. Tho longer route was 
more oonverient to carry the load: : : 

Held, that the oartage should be calculated on the 
distanoe of the longer route as that was the only can- 
venient route. 7. 


Second appeal from fhe decision of the 
District Judge of Mirzapur dated the 14th 
May, 1910. / - x. 7$ 


Mr. Muhammed Ishaq, for the Appellant. 
Mr. Purushottam -Das Tandon with him Mr. 
Rama Kani Maleiya), for the Respondents 


Judgment.—This sppeal arises out 
of a suit brought by the plaintiff Ram 
, Bunder Mahton against the B. N.-W. Railway 
for money due to the plaintiff under a 
contract. The contract was to supply kankar 
at Re. 2 per 100 cubio feet and also cartage 
at the rate of Ra. 08-0 per mile. The 
contract ia admitted. by the parties and 
the appellant thised no objeation as to the 
amount of kankar foand to have been deliver- 


ed. The point in appeal.is, that there were 


two routes from the quarries to the place of 
delivery. One route was only 64 miles but 


„over & kuicha road. the other ronte was 


with the exception of aboutt a tile 
entirely over puosca road. The Court finds, 
as & matter of fact, that the longer rcute 
was the 1oute faken by the plaintiff when 
‘delivering the kamktar and we sare bound 
by this finding. The contract itself is silent 
.a8 to the route that should be taken. The 
Court of first instance found thatthe plaintiff 
should have taken the shortest route. The 
lower Appellate Court has held that, under 
the circumstances, the plaintiff: was entitled 
to iake the longer route and has ageeseed 
the claim of the plaintiff for cartage on 
the basis of & distance of 10, miles. No 
doukt, on ike irre construction of the ccn- 
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BALDIO SINGH t. MATHURA KUARI. 


tract, the kankar ought to have been carted 
by the shortest route that was reasonably 
suited to the cartage of such heavy material. 
The learned Judge says “thè Railway service 
road (.¢., the shorter road) was a temporary 
kutoha road and was made to carry materials 
along the live but it, could not be very 
conveniently used by heavy carta. The 
nalas between the 5th and 6th and the 7th 
and 8th chains must have been very trying 
to the bullocka". In our opinion this amounts 
to a finding by the lower Appellate Court 
that the shorter ronte was not reasonably 
convenient for the purpose of carting kamkar. 
In second appeal we are bound by the find- 
ing of the lower Appellate Court.. 
Objections have been filed on behalf of 
the plaintiff bat, in our opinion, the ques- 
tions raised are oncladed by the finding 
of the Court, The result is that we dismiss 
the appeal and objectiona with costs including 
in this Oourt fees on the higher scale. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Civit Appear No. 443 or 1909. 
R May 26, 1911. i 
Present: —Mr. Rioharda, K. O., Chief Justice, 
and Mr. Justice Banerji. í 
BALDEO SINGH—-PLATNTIFF—ÀPPELLAKT 


DOFFLS 


" Musammat MATHURA KUARI-— 


e DirkmSDANT— R RAPONDEKT, 

Hindu — Lajo— Mitakehara-—Inhervance— Mother— 
Whether wnchaatity of mother precludes her from 
inheriting son's property. s 

“A Hindi *mother does not forfeit her right of in- 


sheritance to his soa’s property by reason of unchastity. 


Musammat Ganga Joti v. Ghasita, L A. 40; Dal Singh 
v. Muscmmat Divi, 33 A. 155, 7 AL Te J. 80, 5 Ind. 
Oas. 621; Vodammal v. Vedaxayaga Mudakar, 81 M, 
100, 3 M. L. T. 583; 18 M. L. J. 70, followed. i 

Frist appeal from the decision of the Sab- 
ordinate Judge of Mainpuri, dated the 32nd 
September 1909. 

- Mr. Stal Prashad Ghoss, (with him Mr. 


. Bwrendro Nath Sen), for the Appellant. 


Messrs. D. E. O'Conor and Mawgal Prashad 
Bhargava, for the Raspondent. 


Judg ment.—tThis appeal arises out of e 


a suit brought by the plaintiff Baldeo Ringb, 
who isihe paternal uncle of one Shib Singh, 
deceased, for pceseasion of the estate left by 
Shib Singh at his death. _ The defendant ig 


- 
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ihe mother of Shib Singh. In the ordinary 
course, she would be the next heir to the 
estate of her son but the plaintiff claimed it 
on the ground that she became unchaste 


during the lifetime of her son. The question to 


be determined, therefore, is whether a Hindu 
mother forfeits her right of inheritance .by 
reason of unchastity. The Court below has 
found that the defendant Musamma? Mathura 
Kunwar, the mother of Shib singh, had, after 
the death of her husband, formed an immoral 
intimaey with one Pitam and hada child by 
him. It is urged that, under these circum- 
stances, she forfeited her right of inherit- 


. anoo. The Court below has held agamat 


the plaintiff and dismised the claim. 
In our judgment the question 18ised is con- 
cluded by &pthority. In the case of Husam- 
mat Ganga Joli v. Ghasita.(1), which was a 
case relating to the right of inheritance to 
siridhan, the learned acting Ohief Justice 
remarked that “want of obastity ina mother 
does ‘not deprive her of her right of inherit. 
anco". The question before us was fully 
considered in the case of Dal Singh v. Musam- 
mat Diei. (2). In that oase the authorities 


' of Hindu Law on the subject were considered 


andit was held that there was no authority 
for holding that a Hindu woman, who, afier 


.her husband's death had become, uuchaste, is 


thereby excluded from inheritance to the 
estate left by her son. The same view wis 
taken by the Madras High Oourt in several 


cases the last of which is that of Vedammat. 


v. Vedenayaga Mudaliar (8). The decision 
of the Bombay High Court is, also to the 
game effect.” The Onlcutia High Court has, 


“mo doubt, taken a different view bud its depi- 
sion is based on grounds which, as pointed 
out by the Madras High Court, do not apply, 
tos case governed by the Mitakshara. It 
‘ig admitted that there 1s no authority in the 


Mitakihara which in the case of a mother 
reqhires as a necessary condition of sucoes- 
sion that she sbould be chaste. Her case 
is unlike the case of a widow succeeding to 
her husband's property where il ia laid down 
that unohastily would deprive: her of her 


- right of inheritance. The learned Vakil for 


the appellant relied on the word "patita" to 
be found in the Mttalshura, Obapter II, seo- 


tion X, Rule 140, but that word was render- 


(det 48. 
- (2) 88 4.185, 7 A. L 
(8) 81 &f. 100,2 M. L 


J. 80, 5 Ind. Cas. 621. 
T, 583, 18 M. L. J, 70, 
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ed ag ont-oaste in the case of Dal Singh v. 
Musammat Divi (2) and its effect was con- 
sidered by the learned Judges who decided 
that case. We are not prepared to dissent 


- from the view taken by them and, in the face 


of the long course of decisions on the point, 
we should not be justified in departing f:om 
the rule laid down in these decisions. No doubt, 
it is repugnant to Hindu sentimentthat an un- 
chaste woman should inherit property given. 
Bnt. in the absenoe of clear authority in the 
text of Hindu Lew preoluding an unchaste 


- mother from succeeding to her son's property 


and having regard to the decided cases on the 


point, we are unable to hold that the decision i 


of the Court below is erroneous. 
Weaccordingly dismiss ihe appeal with 
costs including fees on the higher scale. 


Appeal dismissed.. 





ALLAHABAD HIGH COURT. 
Secomp Orriu Apeman No. 1848 or 1910. 
May 28, 1915 

. Present:—Mr. Justice Tudball, 
' Chaudhri NAUBAT SINGH— 
DEFWXDAEKT—ÀPPELLANT — 
versus 
Khan Bahadur Sheikh WAHID-UD-DIN asp 
: OTHER— PrAT IFTE —D gram pAy ts — 


ResroapwaTs. 

U. P. Land Revenue Act (II of 1901), e. 143—Infereet 
on arrears bbb BBM assignes of Government 
revenue can recover in 

An gusignee of Government revegue cannot recover 
interest on arrears of revenue. 


Chandi Prashad v. Mahataja Mahendra Wangi, 23 


A. 5, followed. 

Second appeal from the decision of the 
District Judge of Meernt, dated the 27th 
Septembér 1910. 

Mr. Harendra Krishna Mukerji, for the 
Appellant. 

The Hon'ble Mr. Mott Lal Nehru (with him 
Mr. Ghulam Mujtaba), 'for the Respondents. 

Judgment.—tThis appeal arises’ out 
of a suit brought by the plaintiffs-respon@ents 
to recover from the appellants and others 
arrears of revenue in their capacity as 
assignees thereof. Thefplaintiffa sought to 
recover the rabi instalment of 1314 F. and the 
kharif'instalment of 1817 F. plus interest on 
the arrears and also interest on ' iuter- 
mediaie instalments which, though paid, were 
not paid in due time.  Priorto the suit, the 
.the appellant Nauhat 


e = 
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Singh and one of his to-defendanta a post card 
on which they set out the accounts of ‘the 
revenue and pointing out that a certain sum 
was due from both of them and demanding 
payment. The Court below has decreed the 
claim in fall and the deoreg passed is one 
ander which the defendants are jointly and 
severally liable. Two points are raised in 
this appeal. (1) That the plaintiffs freed 
“he defendants from their joint liability for 
the total amount of the revenue due by reason 
of the above-mentioned post card and that 
they are no longer entitled to a deoree 
against all the defendants jointly. This plea 
has but feebly been pressed. A perusal of 
the post card is sufficient to show that it has 
no foroe. -The second point taken is that the 
defendants are not liable for interest on 
arrears of revenue. Stress is laid on section 
143 of the. the Revenue Aot which lays down 
alearly,—" No interest shalbbe demanded onany 
arrear of revenue.” Thissection corresponds 


to sections 147, 148 and 149 of Act XIX of 


1878: —8dbtion 148 of that Act ran as follows 
“Wo interest shallbe demanded on any arrears 
of revenue.” e 
This very same question arose for decision, 
when Act XIX of 1873 was in foroe, in tho 
case of Chandi Prashad v. Maharaja Mahendra 
Singh (1), in which a Bench of this Court 
held that an assignee of Government re- 
venue cannot sue for interest on arrears of 
revenue. On behalfof the respondent ib ia 
urged that section 143 is part of a Ohapter 
relating to the mgthods sopen to Government 
for collection of revenue and it fherely shows 
that by reason of Gov&rnment having these 
methods open to it to enable it to recover’ 
revenue summarily the Government is not 
entitled to recover interest; that'these methods 
‘are not open to an assignee of rgvenue "as he jp 
. bound to sue, and, therefore, the clause relating 
to interest does not apply to him. It is also 
urged that. nnder the Tenancy Act as it now 
stands, the Revenue Courts have authority to 
awardjnterest, as the Code of Oivil Procedure 
now applies to these Courts. Therefore, it is 
urged that the law has been changed sinoe the 
above-mentioned ruling was passed. I failto 
seo this. Even under Act XIL of 1881 the 


Rent Courts were empowered to give interest - 


ab a rate not exceeding 6 per cent. per annum 

on any sum decreed or found to he due or on 

costa. There has-been no material alteration 
(1), 38 A: 5, 
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‘in the law on point of. the interest which the 


Revenue Courts can award in suits. The ral- 
ing above-mentioned is binding on me as a 


single Judge and, moreover, I fully agree with’ 


it. The liability of the semindir for pay- 


ment of revenue arises out of a special cou- ` 


ir&ob between Government and the semindar, 
which is made under the terms of the 
Revenue Act, and ib. is a clear and distinot 
suderdtandiug between the parties thereto 
that no interest shall run on arrears of 
revenus. When Government assigns the 
revenue toa private person, the asaigneo is 
bound by the terms of the contract between 
Government and the zemrndar. It ia im- 
material to thia point that the Government 
does not grant tothe assignee the summary 
methods of recovery which are open to the 
Government underthe Law. In my opinion 
the reapondents were not entitled to recover 
the interest which has been deoreed to them. 

I, therefore, admit the appeal to this extent 
that the plaintiffs’ claim so far as it is for 
interest will stand dismissed. The claim for 
arrears of rabi 18147. and for khan} 1317 F, 
will stand decreed. 

The parties will pay and recover costs in 


proportion to failure and success in all the 


Courts. Costa -in this Court will inolude 
fees on the higher scale. 
Decree modsfied, 





ALLAHABAD HIGH COURT. 
. Ssooxp Orvin Arrear No. 1075 os 1910. 
r |  May9.1911l. . 
Presenj;— Mr. Justice Piggott. 


Musommat PERED Pa ak kaka 


,PANDIYA RAJA "RAM AND ANOTHER 
DeyanDasts—HRespom DENTS. 
Injunction—Olosing of the door of a privy -Plaintif 
to alloge and prove inconvenience arising gut of the 
privy om specific occasions. 
The plaintiff and the defendants wero neighbours, 
The defendants bullba latrine aba corner of ‘th®ir 


"house where it faced the entrance room of the 


plaintiff's house, The plaintiff sued for an injunction 
that the defendanb should close the door of the privy 
facing her house and should not permib sweepers to 
use the lane between their houses as a passage in 
going to clean the privy: 

„Held, that in order to obtain the injunction sued 
for the plaintiff should have both alleged in the plains 
and proved by direct evidence that inconvinenoe had 
been exprienced by her in & specific manner and on 
specific oocasions in consequence of ihe arrangement 
TORUM by the defendants in connection with the privy 
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Second appcal frum the deoision of the 
District Jadgé of Aligarh, dated the 17th 
August, 1£10. 


Mr. Purushotam Das Tandan, für the Ap- 
pellants. 

The Hon’ble Mr. Sunder Lal, for the Re- 
spondent. 


Judgment.-—The parties to this suit 
are, neighbours in the town of Hatras, their 
houses being situated on the opposite sides oí 
& lane which has been found to be gome- 
thing over thirteen feet wide. The defend- 
ant has built a latrine at & corner of his 
.house where it-faces the entrance-room of 
the plaintiffs house. The rehef sought in 
the plaint was. the olosing of the door of 
this privy on the side towards the plaintiff's 
house and a perpetual injunction against the 
defendant not to permit the passage along 
the lane between the two houses for any 
person exployed to clean the privy. The 
-Oourt of firat instanoe gave the plaintiff a 
decreee for the closing of the door and an 
injunction préventing the opening of any 
fresh door along a oériain portion of the wall 
of the defendant's house. The learned Dis- 
trict Judge on appeal has dismissed the 
plaintiff's suit altogether. l agree with him 
in substance. that, in view of the faets of 
this case, the ranti should both have al- 


‘ leged in the plaint and proved by direct evi- 


dence that inconveniente had been experidho- 
ed by her in a specific manner and on 
specifló ocoasions: in oonsequenoe- of the 
arrangements made by the defendant Im con- 
nection with hia privy. It must beremember- 
ed that the right of the defendant to oon- 
struct & privy-house, and evene his right 
to construct it at the «articular point 
where it at present exists, has not been 
disputed in this case. The only ques- 
tion ia, whether the arrangements made 
by the defendant for the use of this privy, 
and for access to the same on the part of the 
sweeper employed to clean it, constitute a 


- nuisance, which the plaintiff is entitled to 


have abated by process of law. In order 
not to dispose of the case ona mere techincal 


. point of pleading, I have looked through 


the evidence tendered in the firat Court. I 
am of opinion that the learned District Judge 


was substantially right. The plaintiff has 


failed to assert or to prove suóh definite facts 
85 would entitle her even to the modified 
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relief which has been granted by the first 
Court. I dismiss the appeal with costa. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Civic Appaat Frou Onpag No. 121 or 1910. 
May 18, 1911. 


is 


4 
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Prersnt:—Mr. Hiobasds. K. O., Ohief Justice, * 


and Mr. Justice Tudball. 
LALU RAM AND OTHERS — Diranpawrs — 


APPELLANTS . 
DeTSWS 
RAM GHULAM SAHU-—PrarNTIMF— 
HE£8PONDENT. e 


Pre-smption —(ustom or contract —Hoidenes. 

In the Wajib-ul-arz of 1833, there was & mention of 
the right of pre-emption but the Wajib-ul-ars of 1860 
was silent about it. The landin suit was waste in 1908. 
In the Settlepents of 1807, 1802, 1818, the village was 
owned by & singis preprietor. Between 1888 and 


' 1890, the proprietora rebelled and the village was 


resumed by the Government: Held, that no custom 
of pre-emption existed in the village. 


First appeal from an order of the Addi- 
tional Judge of Gorakhpur,edated the 15th 
September, 1910. 

Mr. Muhammad Ishag, (with him Mr. Iswar 
Saran), for the Appellant. 

Mr. Govind Prashad, for the Respondents. 


-Judgment.—tThis appeal arises-oub 
of a suit for pre-emption. The Court of 
First Instance dismissed the suit. The lower 
Appellate Oourt felt itself bound by the 
decision’ in Returajie Dubain v. Pahkalwan 
Bhagat (1), and set aside ths decrea of the 
Court of first instancé, and remanded the 
case for decision on the 
question before us is, whether or not 
the. plaintiff established his right for 
pre-emption. The only evidence he adduced’ 


merits. The 


in support of the existence of the custom of . 


pre-emption was an extract from the wajib- 

vi-ars of 1833. The defengants, on the other 
hand, filed the Kasflat Sarishta Nisamai and 
also the wajtb-ul-aravs from 1888 and 1860. 
It appears that in the year 1808 the land 
was waste. In 1807 there was & single pro- 
prietor Reja Pahalwan Singh. In 1809 the 
record was the same. 
the Raja is recorded its proprietor. For the 
frst time in 1833 it appears that there were 
several co-sharers and then the wanib ul- 
ars was prepared which records a right of pre- 


(1) 7 A. L. J. 1040; 7 Ind. Cas. 690; 88 A. 104, 


In 1818 the Bani of - 
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emption. Between 1833 and 1860 the pro- 
prietors had rebelled and &bsconded and the 
village was resumed by Government. The 
wasth-ul-ars of 1860 is quite silenb as to pre- 
empted rights. “After the resumption of the 
village by Government it could, of course, 
bestow the land on whom it pleased and 
Government was completely unfettered by 
any right of pre-emption which had existed 
“prior to the resumption of the village. The 
plaintiff has nob given in evidence a single 
instance of the exercise of the right of pre- 
emption. _ 

In our opinion the plaintiff has wholly 
failed to establish a right of pre-emption. 

The refult is that we allow the appeal, set 
aside the decree of the Court below and 
restore the decree of the Court of first in- 
stance with costa in all Courta. 


s Appoa? allowed. 





ALLAHABAD HIGH COURT. 
LL BENCH, 
S acorn Orvi Apparat No. 880 or 1910, 
May 80; 1911. 
Present; — Mr. Justice Banerji, Mr. Justice 
Karamat Husain and Mr. Justice Ohamier, 
JODHI RAI-—PrAInWTIFF— ÀPPELLAXT 


|o .vOTSMOS 
BASDRO PARSHAD AED OTHRBS— 
DrrsspANTS— HasPONDEONTS 

Hindu Law—Idol a 3 [o person — Suit brouyht by 
or against ax idol — ol oa “of hofding property — 
Idol tobe represented by some. natural person in the 
""uii— Wrong description of the person representing the 
dot — Amondment—Bffect on limitation. 

An idol is  juristic person and can hold property. 
Therefore, when a suit is brought in, respect of pro- 
perty geld by an idol, it is the idol whq sues ne 
against whom the sult is D ths idol being tha 
person benofcially interested in the suit. There 
should, however, be on the record a natural person 
who represents the idol in the suit such as the 
Manager of the temple in whigh the idol is installed. 
If there is any defect in the description of the person 
who represents the idol, it is nothing more than an 
1 ty or misdescription which can be amended 
without affecting the limitation for the suit. 

Thakur Raghwmathii Maharaj v. Shak Lai Chand, 19 
A. 838, overruled 


Second appeal from the decision of «thé 
District Judge of haa dated the Srq 
of June, 1910. 


. -Mr. M. L. Agarwala, for the Appellant. 
Mr. Govind Prashad, for the Respondent. 
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Judg ment.—this appeal arises out of 
& suit for pre-emption brought by the plain- 
tiff-appellant under the following ciroum- 
stances: — ' 

Oertein property was purchased in, the 
neme of Sri Thakurji seated in the- temple 
named Purandar Lal in the town of Basra 
under the management of Basdeo Prasad. 
Tho plaintiff claims pre-emption in respect 
of that property and he brought the suit 
dgainst the vendor and the vendee. In the 
plaint the vendee was described ss Sri 


Thakurji installed in the temple known as ` 


Purandar Lal in the town of Basra under the 
Sarbarahkarship of Basdeo Prasad. In the 
Oourt of first instance no objection w&a raised 
as to the form of the suit and on the merits 
the claim was decreed. Basdeo Prasad pre- 
ferred an appeal and in that appeal for the 
first time he contended that the first defend- 


_-ant had been wrongly described and by 


reason of this misdeeoription the suib must 
fail. This plea was upheld by the learned 
Judge, who also refused to allow an amend- 


ment on the gronnd that the effect of the . 
amendment would be to introduce another ^ 
 pergon on the record and the olaim 


wot ld, therefore, be time-barred. In sup- 
port of his opinion the learned Jndge 
relied on the decision of this Court in Thakur 
Raghunathys Maharaj v. Shah Lal Ohand (1). 
In that case a Bench of this Court held that 
a Suit relating to property alleged to belong 
to a temple cannot be brought io the 
namie of the idol of the temple. The learned 


Judges in their judgment gave no reason 


for this opinien beyond the fact that there 
may .be difficulties about realising costa. 
With gre&t respect we are unable to agree 
with the learned*Judges. An idol has been 
held to bes juristio person who oan hold 
property. Therefore, when s suit is brought 
in respect of property held by an idol, it is 
the idol who is the person bringing the agit 
or against whom the suit is brought, the 
idol being the person beneficial'y interested 
in the suit. No doubt,in every suit the 
party bringing it or the party against 


whom it is brought must, when he 


is suffering from an incapacity, be repre- 


' sented by some other person as‘in the case 


of an infant ora lunatic. Therefore, when 
& suit is brought on behalf of or against an 


idol; there must be on the reoord & person’ 
- E 19 A. 336. : 
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who representa the idol, such as the manager 
of the temple in whioh the idol is installed. 
The manager ofthe idol is not' personally 
interested in the suit, any more than is the 
next friend or guardian of a minor. As 
a suib by & minor should be brought in the 


name of the minor and not of his next 


friend so should a suit on behalf of the 
idol be brought in the name of the idols as 
represented by the manager, and in a suit 
against the idol the defendant shonld be 
similarly described. It is true that every 
pleading must be signed by a eentient being, 
but this can bé done by the manager just in 
the game way asin the case of an infant, the 
pleadings are signed by hia friend or guardian 
for the suit. The first defendant in this 
suit was, therefore, properly described in the 
plaint and the view of the learned Judge in 
this respect is, iu our judgment, erroneous. 
If there is any defect in the description of 
the defendants in a suit of this kind, it is 
nothing more than an irregularity or mis- 
description. If, for instance, a suit on behalf 
of an idol is brought in the name of the 
manager of the idol that would not warrant 
the dismissal of “the suit,: but the plaint 
may be amended by correcting the descrip: 
tion. Similarly, in the case of a defendant, 
auch an amendment would not have the 
effect of introducing a third party on the 
record and no question of limitation would, in 
our Opinion, arise. 

We accordingly allow the appeal, set naide 
the decree of the Court below. and remand 
the case to that Oourt with  direotiops- t5 
re-admit it under its original number in the 
register and dispose of 16 ing to law. 
Costs here and ‘hitherto will ,abide , the 
event. y 


* Appeal allowad.* 





. CALOCUTTA HIGH OOURT. 
M ISONLLANFOUS Oivin Aopmat No. 345 or 1910. 
April 19, 1911. 
Present: :—Mr. Justice Mookerjee and — 
Mr: Justice Casperss. 
KBDAR NATH SARK AR—Jovpemesrt- 
DEBTOBR— ÀPPELLANT 


versus 

PRODYOT KUMAR TAGORE—Drorgr- 
ý HOLDER— RESPONDENT. | 

Feecuticn of decree- Olaitm—Subecqucnt failere— 


INDIAN OASHS. 


.on the 10th Septenfber 19 
of a decree for rent made on the 80th July - 
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Second application, ihether con be iestata KANANG 
tion i the precious application —Application for execu- 
tion—Attachments wbsisting, effect of-—JVhether sacond 
Gppiiettion to ba created as continuation of first. 
Where a claim is at Arat successful but ultimately 
unsuccessful, that is, the deoree-holder succeeds in 
removing the ber placed on his application for 
execation, his subsequent apolioation oan be rightly 
treated as a revival or continnation.of the Arak 
application for execution. But where the olaifn is 
subsequently successful, the subsequent application 
cannot be treated asa continuation of the previous 
application before the claim was put forward, becuuse? 
it was open to the decree-holder, during the pendency 


of the suit of the claimant, to take proceedings in the - 


same manner as he has adopted after the tenmingeon 
of the suit. 


Raghunaadan Pershad v. Bhuggoo Tali, 17 O. 208, 


followed. 

Rudra Narain Gubia v. Pachu Naity, 480. 487; and 
Gurudeo Naiayan Sinha v, Amrit Narayan Sinha, 28 
0. 689, distinguished. 

Shivram v. Baramati Bai, 20 B. 175, referred to. 


> Where an application for'exocuiion has been dis- l 


Talissa, although the attachment has been kept in 
force, ib is rfob open tothe deoree-holder to apply for 
execution any length of time afterwards and contend 
that the subsequent application is one made in oon- 
tinnation of the previous application. 


Appeal from the order of the District Judge 
of 24-Pergannabs, dated Juge Lith, 1910, re- 
versing that of the Munsif of Alipur; dated 
March 31st, 1910. ) 

Babus Joy Gop:l Ghosha and Brojo Lal 
Ohatraverti, for the Appellant. 

Babu Hara Prasad Ohaüterjee, fo 
pondent. í 

Judgment.— The substantial quéetion 
of law which callsfor decision in thi ap- 
peal im, whether an application presented 
09 for execution 


rthe Res- 


1902, is barred by lifhitation.. The first ap- 
plication for execution was made on the 6th 
March 1905 and was admittedly in time. 
This application embodied a three-fold prayer 


“by the decree,holder, namely, frst, for re- ` 


lief against the moveable and immoveable 
properties of the judgment-debtor; secondly, 
for the arrest of the judgment.dcbtor; and 
thirdly, if the money wes not realised by 
one or other of these methods, for thp sale 
of the defaulting tenure. The decree- 
holder apparently proceeded in the first 
instance against immoveable properties other 
ihan the defaulting tenure. The result 
was, that on the 16th September 1905, 
“one Bhuban Mohini preferred a claim which 
was disallowed. .On the 24th April 1907, 
claimant commenced an gotion for 


- 
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deolaration that the "property attached be- 
longed to her and | was “doh _liable to be 
gold in execution ofthe decree obtained by 
the deores-holder against the jadgment- 
debtor. ,'This suit was decreed in the Oourt 
of firat instance: and, upon appeal, the 
decision was affirmed on the 7th December 
1908, It appsars that during the pendency 
of this suit, the claimant obtained un order 
dh the 15th May 1907 for stay of proceedings 
in execution againstthe property claimed by 
her. Five days later, an order was recorded 
to thb effect that the application for execu- 
tion was dismissed, the attach ment sub- 
sisting ; at the same time, this*im pending. bale 


was shaved i in so far as the property under ' 


olaim was concerned. The deoree- holder, 
subsequently, during the peudenoy of the 


anit by the olaimant, proceeded against the : 


defaulting tenure afd it was sold ah his in- 
stance on the 13th January 1906. The second 
application for execution with which we are 
now ooncerned waa: not made till the 10th 
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September 1909 and was at once met by the. 


objection that it was barred ‘by limitation. 
The deoree-holder contended that as execf- 
iion of his deores had been stayed at the 
instance of the claimant, ‘he was entitled 
to treat the second applieatidu as one made 
for revival or in continuation of the first 
application of the 6th March 1905. The 


Oourt of firat instance declined to accept - 


this view and dismissed the ‘application as 
barrel by limitation. Upon appeal, the 


learned Diatriob Judge thas held that the- 


second applietbion was one in continuation of 
the frat application ani in this view he 
has direoted execution to proceed. The judg- 
ment-debtor has now appealed. to this Oourt 
and og his behalf it has been 
that the application could noh ba treated 
AA one in continuation of the ‘previous ap- 
plication, because it was open to the decree- 
holder to seek theeelief which he now seeks 


contended : 


to obtain: by way of ereontion during the. 


pendengy of the suit instituted by the’ claim- 
ant. "This contention is unquestionably right 
and must prevail. 

In support of the appeal’ reliance has been 


placed upon the case of Raghunandan Pershad- 


v. Bhugoo lal (1), while on behalf of the 


respondent,reliance bab been placed upon” 


the cases of Rudra Narain Guria v. Pachu 
Matty (2) and Gurudeo Narain Sinha vy. 


(1) 17 0.388; (3) 28 O. 437, 


Fo, 


Amrit Narain Sinha 3), In our opinion, . 
the cases upon whioh reliance is placed by. 


the learned Vakil for’ the respondent are E 
.olearly distinguishable. 


In those casos, exo- 
ogtion of the-tleares had been arrested at the , 
instance of a claimant who was subsequently . 
uusuooessful, and it was ruled, that when the , 
deoree-holder applied to exeonte the decree 
after the claim had proved unfounded, hal 
was entitled ‘to treat his application a8 one, 
made in continuation of the previons ap. 
plication for ‘execution which had been sus-. 
pended.by reason of the objection of the. 
claimant. .A ajmilar view was taken in the; 
cases of Lakhmu Ohand v. Ballam Das (4); 
Ruddar Singh v. Dhanpal Singh (5) and. 
Abdul Khayar v. Rewuddin Ahmsd (6). 
Ou the other hand, the case of Rughunandin | 
Porshad v. Bhuggo Tal (1) shows that if the 
claim is sabseguently suoceesful, the decres- , 
holder ia not entitled to oontend that the, 
second application for exeeution  wa£,one 
in continuation pf the previous application. 
for exeoution, because it was open to him, 
during the pendency of the suit ofthe olaim- 
ant, to take proosedings in the sama manner, 
as he had adopted after the termination of 
the suit. The distinction between the two, 
classes of cases ts pointedly brought out in 
Shivram v. Sarascati Bui (7). In that case,, 
the learned Judges observed that no author- 
ity had been shown that where the deoree-, 
holder had not sucoseded but failed to  re-, 
move the bar,'the subsequent sopliowioa 
cauld be rightly tranted asa raviv oron- 
tinuaMon of the frat. In ouropinion, there 
is no room for eontroversy that under sno, 
circumstances, the second application cannos - 
be treated &s one msde in continuation of 
the first. - . 

Ít bas been finally suggested by the learn- 
ed Vakil for the respondent, though somowhat , 
faintly, that, apart from the question whether 
the execution was suspended at the instanoa ; 
of the claimant, the decree-holder is entitled 


-to treat the second application as one, 


made in continuation of the previous appli-. 
cation, because the final order made upon. 
the first application was that it was dis- 
missed, the attachment subsisting. In aup 
port of this view, reliance has peek placed 

8) 83 C. 699. 

A) 17 A 425. 

5) 28 4.158. 

(6) 1Ind. Cas. 841; 18 C. W. N. 621. 

(T) 20 B. 175, 


- 


- 


. * deereé-holder had no control. Here there is 


- suit by the olaimant and was, in faot, 
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upon the case of Qamas-wd-dén v. Jawahir - ' ALLAHABAD HIGH. OOURT. 

Inl (8). But that case isnot an authority - Sr00x6 Orvin Arrea No. 1215 or 1910. 

for the broad proposition formulated by the $ May 17, 1911. 

learned Vakil forthe respondent. In that: Preseni:—Mr. Justice Chamier. - 

case, the Judicial Committee laid down that Musammati MUNNAN AND ANOTHER— 

an application for execution may be treated ` Derexpawte—AppaLLanrs 

as one to revive and garry through a pend- versus 

ing execution provided the execution Pees NAJMUN-—PrainmrTUT— 

had been suspended by no ‘act or . Responpart. 


default of the  deoree-holder; in other - Wvidence Act (I of 1872), s. 65 (f)—Registration 

words, that the second application might "fee oopy of à sale-doed, when admissible — Begistration 
oe u^ (III of 1877), s. 57 (5). 

. be treated as one, not to initiate a new pro- Ragistration afflce copy of a ssle-deed ig in- 

ceeding but to revives previous proceed- Melon nri evidenoe under section 05 (Z) of the 

ing, when the latter had been arrested by Hvidenoe Actto prove the contents of the original 


< . - sale-deed, gnlees a case for the reception ERON 
reason of ociroumstanoes- over which the avid Tren eom 


Second appeal fram the decision of the 


. no question of the revival of a pending ap-- g ; : 
plication arrested by reason of an objection ee ge oe of Bhabjahenpar, dated 


ged aaa n ie Eon gin x M. Ishaq, for the Appellants. 
final and irrevocable, bocause the claimant - r. Ghulan Mujinba, for the Respondents. 
epis pes dt the aieo: respondent for possession of a part of ar house 


which claim was preferred he oan prooeed `? the town of Shahjahanpur. “Her case is 
only against other properties; this might that the house was the property of her cousin 


iii : -Husammat Sahib Jan who died leaving the 
have been doneduring-the pendency of the respondent her ole Boir- |The: roeponudsut 


ee a gays that Sahib Jan purchased the house 
e is gera e from one Ghuran Bibi on August 19th, 1893. 
may add that there ia neither authority nor M ne: je uy: see eat Hi pid 
principle to support tbe proposition that be- MS a ee ce ep a = th 
cause an application for execution haa bgen à a she,. the appellant, is s 
' dismissed and the attaghment has been kept anghter and sole heiress of Bahadar Khan 
in Toroe, it is open to the deoree-holder to ap- 
- ply for execution any lengthof time afters 
wards; and to invite. the Court to “hold 
that the subsequent applicatien was one 


respondent, on the other hand, denies that 


Bakhtawar. Her cas& is that Mxsammat 
f : : i .  Munnan, the, appellant, is an illegitimate 

made in continuation of the previous appli- : 

cation. If sucha contention were” sustained, daughter -of Bahadar Khan. - There were, 


the provisions of Article 179 of the second therefore, three questions for decision, (1) 


whether Ghurgn Bibi sold the house in 1893 
aan Me i Ru ADE aik ak an wen to Sahib Jan; (2) whether the respondent is 


the heirées of Sahib Jan; and (8) whether 

The result is, that’ this appeal is allowed 
o , ihe appellant iaiammat Munnan is the 
: the order of the District - Judge - discharged lari make daughter of Bahadur Khan. The 
and that of the Oonrt of first instance first Court held that the respondent had 
ee e m ii M failed to prove the title of Sahib Jan 'to the 
gold mohers house. The respondent failed to produce or 
: A 1 allowed. to account for the absence of the original salp- 
E TE E ee i xs m deed dated August 19th, 1898. Bhe sajan na 
j j 253; 0 & istration offloe copy of the same which 
W. N. 001 ; 2 A. L. J, 807 ,7 Bom. L. B, 438, Bui declined io accept, iz evidenoe. 
He held also that the reapondent’s -relation. 
ship to. Sahib Jan had not been satisfactorily 
proved. Qn these findings he dismissed the 


- c 


- 


Judgment. This was a suit by the : 


by his wife Myusammat Bakhtewar. The. 


Bahadar Kitsn ever married Musamnat 


E 
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guit. . On appeal the Subordinate: Judge ad: 
mitted i in “évidenos the copy, of the sale-deed, 
held that it established the title of Sahib-Jan’ 
and fouhd that there was no evidence that 
Musammat Bakhtawar was ever married to 
Bahadur Khan. He accordingly allowed the 
appeal and deóreed the plaintiff's claim. ' The 
first plea taken on behalf of the defendanta 
in this second appeal is, that (he learned Sub- 


' Ordinate Judge was wrong in admitting in ' 


evidence the Registration offlee copy of 
‘the sale-deed. The respondent did not show 
that the original was in, the possession or. 
power of the appellant, nor was there any 
evidence from wkich ‘this could” “have been 
inferred, nor did she show that the original 
had been destroyed or lost, or that for any: 
other reason not arising from her own default 
or neglect she could not produce it in 
reasonable time. Clauses (5), (d), (e), (g) of 
section 65 of the Evidence Act admittedly do 
^ nob apply to the oase. Bub it is contended 
that the ‘case falls under clause (f) of that 
section. That is the clause under which the 


Subordinate Judge admitted the certified ` 


copy. 1b app&ars to me ‘that he was clearly 
wrong. The original sale-deed is not a "doou- 
meni ‘of whioh a certifled copy is permitted 
; by the Evidence Act or any other law in force 
an British India to be given in evidence; 
that ia to say, givea in evidence in the first 
instance without being introduced -by other 
evidence (sve Harish Chsinder v. Prosonno- 
commar (1) and if it is such a dooument, 
the penultimate clayse to the section says 
at only a* certified copy gt the documents 

is admissible and a Registration offloe copy is 
not & certified copy made from the document. ' 
The learned Vakil for the respondent relies 
upon sub-section (5) of section 57 of the 
Registration Act which is to: the effect that e 
‘all copies given under thatesection of entries 
in certain Books of the Registration Office 
shall be admissible for the purpose of proving 
the contents of the original documents. But 


such copies are’ not copies of the original . 


deeds. They are copies of the copies of those 


deeds entered in the Books of the Registra- ' 


tion Office. - OF course, there is np doubt 
that in -oases governed by clause (a) 
or clause (c) or claure (d) of section 65° of 
: the Evidence Act, Registration office oqpies 


are adinissible in evidence. But they are | 


admissible not as certified copies of the doon- 
(2) 33 W. B. 908, 


* 


-ments bul bevause sestion 65 of the Evidence 


Aot- and section 57 of the Registration Act 
provide that thay ATO admissible in. proof of 
the contents of the original docamenta. This 
is I believe the view which has always boon 
taken ; ib is slated' as being the law without 
any question in the notes of Messrs, Amir 
Ali and Woodroffe upon the. Evidence Ast 
and I gave effecp to this view in & cage re- 
ported in Raja Gobardhan Singh vw. Nasibam 
(2). I hold that the respondent is not 


entitled under olause (f) of section 85 of . 


the Evidence Ast to prove the contents 


' of the original aale-deed by: means of the 


Registration office copy produced by her. 


“The learned Sabordinate Judge saya that 


thereis nota particle of evidence that Musam- 


“mat Bakhtawar was married to :Bahadur 


Khan. There ïs evidence which, if believed, 


shows that Bahadar Khan and Musammat 


Bakhtawar lived together a3 man and wife 


for many years and were reputed to be manand 


wife. The learned Spbordinate Judge should 
have considered whether a lawful marri- 
age might not be inferred from this evidence 
if he believed it, and if he did not believe it, 
he should have said so. However," in the 


view which I take of the other point, it is . 
- unnecessary to disouss ihe matter farther. 


“It was suggested that I should send the 
case back tothe lower Appellate Court in 
order that the respondent might have un 
ppportunity of making ont & casa for the 
reception of secondary evidence of the oon- 
tenta of the salo-deed. - Iam unable tc dothis. 
She had an opportunity of doing that in the 
fifst-Court and- also in the Appellate Coart. 
She does net sedm, to have attempted io make 
out any case far the reception of .secondary 
evidendb. 

I, therefor8, allow thé appeal, set aside 
the ‘decree of the lower Appellate Oourt, and 
restore: the deorge of the Murnsif with costs 
here and in the lower Appellate COREN 


: Appeal aliud 
(2) 7 O. O. 885. 


- 
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* -` ]WOHÀ BKM v. BANDE ALI KHAN. ° d . 
Ko ALLAHABAD HIGH COURT. Second appeal from thó decision of the 
jon FULL BENCH. Subordinate: Judge of Farrukhabed, dated 
-Srooup Ciri Arrear No. 1069 or 1908. the 19th September 1908. 
S Jünà 2, 1911. Dr. Satish Ohandra Banerji, for the Appel- 
‘Present: —Mr. Richards, K. O., Chief Justice, lants, P 
" “Mr. Justice Banerji and Mr. Justice Mr. W. K. Porter (with him Mr. Ghulam 
: "Ühamier. Mwilaba), forthe Respondents. | 
INOHA RAM np orners—Deraxpaats— Judgment. | 
, APPELLANTS | l 2 a 
nereds Richards, C. J, — This appeal arises ont ofa e 
. BANDE ALI KHAN anp OTHN&N— , suitin which the plaintiffs claimed possession 
- PLAINTIFTS— RESPONDENTS, ofa plot of ground. In the plamt it was 


' Agricultural village—Bite in abadi—Possession dy alleged that the plot in question was situate / 
tan-keaper for a long time without payingrent——Adverse in Maura Kamalganj which was an 
t etn ™ i» favour of Zomindar re sorivhitural village, that there had been a 
' The question of edverse possession ought tobe dilapidated shop on the site, that the defend- 
decjded-on the proved facts and surrounding circam- ants Nos. 1 and 2 had taken possession of the 
stances of oach case. plot and erected a shed thereon. They 
e da gti dle Her a ag mee claimed that defendant No. 8 had no right 
innkeeper, continually used his house fore oon. to adil the plot in ‘question to the l defendanta 
siderable number of years for purposes which were Nos. l and 4 and that the plaintiffs Were 
not pert of pare ordinary machinery of an ordinary ay to possession. The defendanta plead- 
"ean A ed (1) thatthe shop was situate in & new 
ie ide in tho abadi which he cocupled Nothing Gunj which had been established by Mr. 
wes known when and how^ his oocupation of the site Redeock, & Collector, and thaj the persons 
began: Held, that A's. possession was adverse to the who oscupied houses and shops in this.@unj 
ar and ripengd into ownership of the site after — ore the owners of their shops, (2) that .the 


n. ‘ r è . ‘ ® , 

Per Richards, O. J.—Prima facie tho Semiudars are Shop in question, was situate in gasba 
in possession of tho whole of their Zemiadari. The Kamalganj and that qasba Kamalganj 
possession prima facie of ell occupiers of house — belanged to Government and that the 
and sites in the abadé is the possession of the Zemin-  samindars had no right to the houses ‘and 
dars. But this presumption is capable of being rebutted. d limiteti Th 
It is a very strong presumption in the oase of an or- shops. ~Lastly~they pleaded limitation. . The 


dinary agricultural village. The presumption isnotso* Oourtof frst instance decided in favour of 
strong in the case of a village in which the large the defendants that the suit was barred by 


majority of the population are non-agrioniturists. nilkat? < 
Ühajju Singh v. Kanhia, A. W. oN. (1881) 114, limitation inasmuch as the defendants 


B . Khairudten Hussat 29 À.18313 A. L. d. had been in adverse posseesion. On appeal 
700. A. W.N. (1806) 905, relied fs the, learned Subordinate Jude found that 

Per Banerji J.—No doubt inan agriculture] village the village was an agricultural village, and 
the'Zemmdar is presumably tho owner of allthe having arrived at this finding, he reversed 


thal adverse possoerion ‘cannot ba mange Kar u" tho decree of the Court of first instance ang 
particular plot of land. “In the case of au ‘onléarel “ecréed the*plaintiff'a suit. In second appeal 
icta ed a cu ain i -trader i ose pre- to this Court the learned Judges were of 
RONCO S ROOSE FOE 10 rements of the vilege opinion that the case ought not to be decided 
is thet his occu i n ; 

ed e the Pero iion of His landlord. Ta n the seu finding that Kamglgan) was an 
their case the quan'tám of evidence required to prove agrioultural village. Two -isaues wore re- , 
adverse possession would be greater than in the case mitted for determination by the Subordinate 
of other persons. Judge. The issues were:— f 


Where it is not proved that the occupation of the * au 
site in question was with the leave and license of the (1) Are the plaintiffs or the defendants 


1 , bus it is proved that the oocupier belonged Nos. 1 and 9 owners of the land in dispute P 
to a olan of persons who ordinarily foundno place and 


ions 
in an agrioultural village, that he never acknowledged 2) have the defendants or their ‘pre- ' 
e the landlord's titlé and never paid rent or any other i A , p 


: decessors-in-title been in adverse possession 
due to him for the oocn on of the site, th ordinary . f 5 2 : 
rule that every Sr gate prove B nodais title Of the property in dispute for upwards of 12 
. . not barred by limitation will apply, even when the years prior to the institution of this suib, — 

_ plaintiff happens tg Qe the Zemsindar. These issgos came before Mr. Gouri 
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Shgnker, Subordinate Judge, who had suco- 
cesded Mr. Prem Behari. 

I think that the facta have now been 
ascertained pretty clearly and it remains to 
odusider what should be the decision of the 
Court upon the ascertained facta. -1t appears 
that many years ago, before the mutiny, Mr. 
Hedoock established a Gunj at Kamalganj. 
The semindars appear to have voluntarily 
given up all claim to the sites and the honses 
situate in that Gunj. The occupiers have been 
adcustomed to deal with the sites and houses 
as their own absolute property. It has been 
found, however, contrury to the allegation of 
the defendanta, that the site in question is not 
situate in the Gunj established by Mr. 
Redoock, Mr. Prem Bebari found that 
Kamalgan] was an agricultural village. He 
does not give any reasons for his finding nor 
does it appear what Mr. Prem Behari oon- 
sidered to be an "agricultural village”. His 
finding on this question is very uneatisfactory. 
We must tako.it, however, that in Kamalganj 
‘there are agrgculturista living in the abad: 
who are the tenants of ‘the semPdars. 
Beyond this 1 do not think we are bound 
by the finding of Mr. Prem ‘Behari. The 
real facta, I think, have been fairly ascertained 
by Mr. Gouri Shanker. when determining 
the issues referred to him by the Court. ' He 


* e . " 
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turista. The main business of Chingi snd 
Nanhe waa that of ivn- keepers and sellers 
of tobacco. The Court finds, and I think 
was perfectly justified in Budiur: that neither 
Ohingi, Nanhe, nor the defendants Nos. 1 and 
2 ever paid rent in cash or kind. Inthe Full 


` Bench case of Chasw Singh v. Kanhta (1) ib 


is laid down that "the semindars of a village 
are, sa & rule and presumably, the owners of 
all the house sites in their village.” [ entirely 
agree with this proposition. In the ordinary 
agricultural village there are a numbet of 
persons occupying the abadi. In a great many 
cases it would be impossible for the remindar 
to prove the origin of the occupaticn' or the 
payment of rent eithet in cash or kind. The 
agriculturists pay no rent for their houses as 
such. There are persons carrying on certain 
trades who invariably reside in the village 
without payment of rent. In my opinion, in 
&n ordinary agricultural village there is a 
very strong presumption that the sites of the 
house belong to the semindars. I think it 
would be wrong, as & general rule, to hold 
that a zemimdar loses his proprietary title 
in & Bite within the ambit of a cemindart 


_by reason merely of the fact that he is unable 


to prove that the ‘person who last held the 
land or his predecessors in occupation wer 
agriculturists or carried on some one of the 


gays that, &coording to the evidence of the ‘recognised village trades, or the paymen 


plaintifs’ own witnesses, two-thirds of the 
‘population of Kamalganj are  non-agri- 
culturista arious® businesses are carried, 
on there. me persons” carry on the 
business of commiskion agents. It is quite 
clear that Kamalganj is not an ordinary 
agricultural village. 

now come to the history, 80 far aa it 


could be ascertained, of the piece of land in j 


dispute. The first person found in posses- 
sion was one Ohingi. The origin of Chingi’s 
possession had wot been ascertained, nor is 
there any evidence as to who was there before 
him. Ohingi was succeeded by his son 
Nanhe. After the deathof Ohingi, the site 
wos sold on the 12th of Deeember 1901, 

The transfer was effected by registered sale- 
deed. Nanhe executed it on behalf of him. 
self and as the certificated gnardian of his 
minor son and two minor sisters. The ginoco. 
tion of the District Court was obtained to the 
transfer. It has been clearly found that 
neither Ohingi, nor Nanhe, nor the defendants 
Nos. land 2 were ever at any time agricul. 


tfrentin cash or kind. In many cases nt 
might be that a+ person who was either 
an agriculturist. or village trader and as 
soch in ocoupation of & site have given 
over posagssion to some relative or 
friend. If it were held that the moment 
pny person who was not .an agriculturist 
or village trader began to occupy a village 
site without exprees permission of the zomin- 
dar, he began to acquire a title against thé 
semindor, the position of the latter would 
be well nigh intolerable and he would be 
driven to perpetually harass the ocofipiers 
of the village to the detriment of the whole 
village community. 


There is no doubt that in many oaa 
the occupiers have acquired certain rights 
and ptivileges. by usage but the xemis- 
dar remains proprietor subject’ to the 
usage. 

Great reliance was placed by Dr. Banerji 
on behalf of the defendants on the cane 


(1) A. W. N. (1883) 114 E, 
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ot. Bahadar v. Khair-ud-din Hussain (2). In 


that case the suit of the plaintiff, in which. 


he sought to recover possession of -the 


Bite of & house within the Municipal limits 


of the city of Allahabad, was dismissed by 
the Oourt of first instanoe,., A Bench of 
thie Court set aside the der of the Court 
of first appeal which had reversed the deoree 
of the Court of first instance. The learned 


Judges restored the decree of the Court of frst 


instanoe. Independent judgments, however, 
were delivered by Stanley, O.J., and Rustom- 
jee, J, and the reasons given’ by each of the 
Judges are nob quite the same. Stanley, O. J., 
held that either a title had beén acquired 
by adverse poasession or that leave and 
license to build the house must be inferred. 
Whichever view was scoepted, the plaint- 
df. suib failed. 1 have referred to 
this cade because J do nob think that 
we ‘ought to lay down any hard and fast 

le 
in any partipular case. In my opinion this 
question of adverse poasession ought to be 


decided, gn the facts proved, and surround-: 


e 


igg „n cirodmigtanoes of each casg. .I think 
the finding, of Mr. 
finding that, the defendanis and their pre- 


-depeasors- in- -title have acquired a title by 


adverse. possession. I think that we ought 


“to aooepb this 


the finding is a finding which could not 
lagally be arrived at upon the evidence. 
In other words, the question is whether or 
not there was evidence before the Cofrt 
which , would justify the finding of adverse 
possession. , The learned - Subordinate Judge 
Say8.— 'Possemsion is prima fucie evidence df 


ownership and is presumed to be adverse, 


leas it ix proved to have been otherwise," 
I think thet this is hardly a oorreot way 
of approaching the consideration of the case. 
It seems to me that rfima facie the remis- 
dare are in possession of the whole of their 


semindars. The possession prima facis of. 


all the occupiers of houses and sites in the 
abadi is the possession of the' cemindart. 
But this presumption is-capable of being 


‘rebutted. It is a very strong presumption 


in:-the vase of an ordinary agricultural 
Nene The presumption ia not so strong 

.-the- case of a village like the present 
nee ihe large majority of the population 
are non agriculturiats. 


. (2) 28 A 188, 8 A. L, J. 700; A. W. N. (1906) 808, 


~ 
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as to the presumption which arises, site in 1901. 


Gouri Ahente 18 & 
‘ir the district 


finding unless "we think that 


° [1911 


- 
. 


In the circunistances of the present case 
I do not think that it was neceesary that 
the defendants should -prove that they ex- 
pressly sot up adverse possession more 
than: 12 years before the institution. of 
the suit, as contended by Mr. Porter for 
the respondents. In considering the nature 


of the possession of Ohingi and Nanhe, I. 


think that the Court below was entitled 
to take into consideration the fact that 
the majority of the population were nog; 
&griculturists. It was entitled to take into 
consideration the facb that the occupiers 
of shops in the  Ganj 
Mr. Eedoook had become 


the actual 


owners, :and that there would be a - 
natural denoy for others to assert 
& similar right although they did not 


occupy the ‘new Ganj.. I think also that 
the Court was entitled to consider the 
circumstances of the sale of the present: 
It was sold in the "most 
public way for a considerable sum of money. 
The ,legve of the Court waa Sbtained to the 
sale and the defendants Nos. land 2 openly 
purchased the site. The circumstances of 
the sale tend to show that people generally 
would look upon Nanhe as 
the owner of the site. 


Lastly, I think that the Court was en.- 


titled to consider the long. continued users 


of the premises for purposes which w 


established by E 


not part of the ordinary psohinery of an ordi- : 


nary agricultural village. ` * 

In my opinion, omtheevidenoe, the Court 
was quite justified in finding that the 
defeudants and their predeoessors had been 
in adverse possession for more than 1% 
years befere the institution of the arfit. 
i.wéuld, therefofe, allow the appese} with 
the exception mentioned in the finding 
of Mr. Gouri Shanker, dal ed Sth April 
1811. 

Bazerji, J.—I agree in the order proposed 
by the learned Ohief Justice. No doubt in 
an ' agricultural village the sewindar is 
presumably the owner of all the sites in 
the abads, but it does ‘not follow froth this 
ihat djerse possession cannot be acquired 
of any "particular plot of land. 


own peculiar circumstances. In the case 
of an agricultural tenant or a -handicrafte- 


. man` or trader whose’ presence is necessary 


for the requiremente of the village the prè- 


- 


Hach case | 
must. be determined with reference to ite : 


^ title not barred by limitation, 
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sumption is that his occupstion of the site of 
bis house is with the permission of the 
landlord. In iheir case, the quantum of evi- 
dence required to prove adverse possession 
. would be greater than in the case of other 
persons. But where, as in this 
is not proved that the oocupation of the site 
in question was with the leave and license 
of the landlord, but it is proved that the 
occupier belonged to & class of persons, such as 
an inn-keeper, who ordinarily found no place 
“in an agricultural village, that he never 

owledged the landlord's title and never 
paid rent or any other due to him for the 
occupation of the site, the ordinary rule that 
every plaintiff against whom limitation is 
pleaded must prove a subsisting title -nob 
barred by limitation will, in my opinion, apply, 
even when the plaintiff happens to be the 
semindar. Inthe case before us the Court 
below has found on evidence which it was 
entitled to take into consideration, that the 
" possession of the defendants and their 
predecessors in title was adverse to the plain- 
tiffs. Thatfinding must be accepted in second 


case, ib, 


appeal. I am unable to agrée with the con-- 


tention of the learned Counsél for the respond- 
enta that the finding shall be held to be 
erroneous in law simply because the land in 
snit lies witbin the ambit of the plaintiffs’ 
" gsemindart. In view of the .finding the claim 
must be held to be time-barred, except as to 
the strip of land mentioned in the judgment 
of the learned Subordinate Judge. 

Chamier, J.J] also agree in the order 
proposed by the learned Chief Justice. The 
facts have been stated fally by him and I will 
nob repeat them. 
~ The ordinary rule is, thata plaintiff in's 
sult for possession of property against whom 
limitation is pleaded must prove a subsisting 
and this he 
generally does by evidence that be has title 
and that he hds been in possession within 
limitation. J apprehend that the rule applies 
as much tos semtndar gning for possession 
of land laying within his semindart as to any 
other person. In the case of waste land, and 
in some other cases, posseasion by the plain- 
tiff beyond limitation may be presumed to 
have continued until the contrary 18 proyed. 
There tan be no doubt that in the case of 
a suit by a temindar for possession of land 
4n an abadi which has been occupied by an 
agricultural tenant or by a person belonging 


e 


to the village community such as the village 
lahar, the barber and the like, the semsndar 
is entitled to rely on the presumption, the 
strength of which varies with the circum- 
stances of the case, that that person held 
posseamion by lease or license of the semindar. 
This presumption may perhaps be made in 
other cases also. When such a presumption 
can be made the burden of proving &dverso 
posseasion lies on the defendant and . even 
when the presumption cannot be made very 
little evidence is required,’ in some - cases of 
the kind, to shift the burden of proof on to 
the defendant. But in the: present case tke 
circumstances were peculiar. It has been 
held that the village was an agricultural 
village but two-thirds of the inhabitanta are 
said to have been non-agriculturiste. There 
seems to have been no proof and no ground 
for presuming that the semindar had been 
in possession of the land at any time during 
the last 40 years, o: that fhe defendants 
or their- predecessors held under him in 
any sense, and J think that the: cade 
might have been disposed of on this ground. 
Assuming, however, that the burden of proof 
lay on the defendanta to prove that their 
posseasion was adverse, I think: that the 
lower Appellate Court was right in inferring 
from the proved facta that the possession of 
the defendants and the persons throngh whom 
they claim has beén adverse to the comindais 
for considerably more than 12 years. 

By tae Covurt.—The order of the. Court ‘is 
that the appeal is allowed, the deoree of- the 
loer Appellate Court is set aside and the 
decree of the Court of first instanoe restored, 
save to the extent of the strip of land men- 
tioned iff the finding of Mr. Gouri Shanker, 
dated the 8th 8f April 1911. The appellant 


“will have his coste in all Courts. 


h Appeal allowed, 


CALOUTTA HIGH COURT. , 
Civi, Rute No. 8587 or 1910. 
August 17,1910. . 
Present:—Mr. Justice Mooker]oe and 
Mr. Justice Bharf-ud.din.  - 
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. HARISH OHANDRA AQHARJEE— 
.  _Pwrrrionsr—Oprostte Pa ARTY... 
_ Civil Procedure Code (Act V af 1008); O Be 
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Jis uper — Pehitoner s allegations io di cause, of 


` action— Consideration of probable sucvess of petitioner. 


Before an application for Jane to p Ci bos 
wperis is ted, i$ is the duty of the Co 
ut jtaelf that the allegations of the petitioner do 
show a cause of action; andthe allogations are not 
only those made in the plaint, but also.{nclude those 
made in the examination of the applicdnt before the 
Ib is open to the High Oourtto determine at the 
preliminary stage whether the plaiatiff is or is not 
entitled to succeed on the basisof the alleged cause 


' of action. 


Rule against the order of the Subordinate 
Judge of Murshidabad, dated the 98th ` June 


. 1910. 


Mr. Chakrabarty, Moulvi Serajul Islam and 
Babu Hemendra Nath Sen, for the Petitioner. 

Babu Haraprosad Chatterjee, for tke Oppo- 
gite Party. 


-' Sudgment.—We are invited in this 


ord then filed on behalf of the ‘present 


-on that ground alone. 


Rule to set aside an order which purports to 
have been made by the Oourt below under 
Order XXXHI, rule 7, subrule 3 of the 
Civil Procedure Code of 1908. The opposite 
party before us made an application in the 
Court below for leave to sue tn forma pauperis 


on the 15th September 1909. On the 9th, 


October, he applied for amendment of the 
plaint. This was directed to be put up for 
orders on the 27th November. Objections 


petitioner. who had been made “one of the 
defendants in the suit. One of thesaobjeotions 
wus that the plaint did not disclobb any cađee 
of action and that the application for leave to 
sue ts forma piwperis ought to bd rejected, 
No farther proceedings 
appear to have been taken in thjs matter till 


the 21st May 1910 when the plaintiff presented 
. another petition for amendfnent of bhe plajnt 
and. prayed that the previous application of 


the 9th October 1909 might be rejected. The 
petitioner waa examined on that day and. his 


' application for leave to amend the plaint was 
- granted, which he was directed to file within 


- the*28th May 1910. 
- June 1910, however, that he filed what is called 


It was not till the 31d 


the amended plaint, which was in substance a 
new plaint. Objection was at onoe taken on 


^ behalf of the petitioner before us on the ground 


that the new plaint oould not be entertained 
in the form in which it had been presented. 
The -Subordinate Judge thereupon heard 
arguments, and. for reasons not quite 


-jntelligible, gave permission to the plaintiff 


‘to withdraw the new-plaint which had been 
ô 
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presented &nd to alter the plaint originally 
presented. The plaintiff availed himself fully 
of this opportunity and the plaint as amended, 
which has been placed befor us, shows that 
material alterations were made in the 
allegations contained in the original plaint. 
On behalf of the present petitioner, the ob- 
jection appears to have been reiterated at that 
stage that the plaint, neither as originally, 
drawn up nor as subsequently modified, dis- 
olosed any cause of action, and that the &ppli- 
cation ought to be dismissed on that groynd, 
The. Subordinate Judge overruled this objeo- 
tion and on the 28th June 1910, granted the 
application of the plaintiff for leave to 
Bue $^» forma pauperis It is this orde 
which we are agw invited to revise. r 
. The learned ‘Vakil who has &ppeared to 
Bhow: cause has argued that the plaint 
as amended doss disclose a cause of action 
and that itis not open to this Court to de- 
termine at this stage whether the plaintiff is 
or is not entitled to succeed on the basis of 
the alleged cause of action. In support of 
this contention, he has plated reliance upon 
the cases of Debi.Das v. Mohunt Ram Chandra 
Das (1) and Gopal Ühamdra Neogy v. Bigoo 
Mistry (2). These cases affirm the proposi- 
tion that itis not open toa Court at the 
preliminary stage ‘to.enter -into the merits 
of the suit andto determine whether the 
cause of action alleged in the.plaint is or is 
not well-founded.: The correctness of this 
position need nob be disputed, though there 
has been soma divergence of*judicial opinion 
upon the question of ethe extent to which 
the Court is entitled to investigate the facts 
at the preliminary stage, with a view to 
determine whether or rot the allegations of 
the plaintiff disclose any cause of action. 
The learned Judges of the Allahabad High 
Oourt in the case of Kamrukh Nata v. Sundar 
Nath (3) were inclined to the view that the 
Court is authorised by sdbtion 407. of the 
Oode of 1852, which corresponds with rule 
b of Order XXXIII of the Óode of 1908,- 
to deal not merely with the question of 
jurisdiction, but also to.deterniine whether 
the person who asks for leave:to sue «tn 
forma pauperts has'a good subsisting prima 
facies cause of action, capable of enforcement 
in & Court of Justice and oalling for an 
D 2 O. W. N. 47 : 
2) 8 0. W. N. 70. . 
8) 20 A, 299.- 
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answer.- Sir John Edge, O. J., pointed oat 
in that cage that the.Court was not limited 


to: the allegations in the plaint but might. 


also take into “account the allegations made 
by the petitioner in the course of his exami- 
nation under Order XXXIII, rule 7 of the 
Oode. The learned Chief Justioe observed 
' that if the allegations in the plaint were the 
8ole matters to be looked to and the appli- 


“santa were ad mittedly & pauper, the grant- 


ing of the ic end to sue as & pauper 
would depend, not on whether he had avy 
merita to go upon, bubon the akill of the 
géntleman who drafted the petition and the 
plaint and the examination as to the merits 
under section 408 would be superfluous, 


‘The same view was adopted in the cases of 


Amir Khan v. Alwur Mamikkam (4) and 
Sankararama Ayyar.v. Swbramanta Ayyar 
(5). A more restricted view, however, was 
subsequently adopted by the learned Judges 
ofthe Madras High Court in the case of 
Rathnam Pilas v. ‘Pappa Pilas (0), on the 
basis of which the decision in Sankararama 
v. Subramdaia “Ayyar (5) was subsequently 
reversed, See Sanmkararamier v. Subramawta 
Aiyar (7) The latter., view 


Court is to' the effect that the invealigation 
contemplated by - the 
XXXIII, rule 4, does, not refer at all to 
the merits but only to the question of 
pauperism of the applicant. But this view 
is‘hardly in accord with rule 4, sub-rule 
(1), which provides that where the appliestion 
is in proper form spd is duly presented, 
the Oourt may, if it thinks flf, examine the 


- applicant or his agent when the applicant ` 


is allowed to appear by agent, regarding 
the merits of the claim and the property of 
the applicant. The Court isptherefore, en- 
titled in ita discretion to interrogate the 
applicant as regards the merits of the claim, 
obviously with a ‘view to determine whether 
or not his allegations show a cause of 
action. Possibly, no hard and fast rule can 
be laid down with regard to the extent 
to which the investigation should proceed 


at this preliminary stage; but, one point. 


18 beyond controversy, namely, that before 
an application for leave to sue im forma pay- 
pervs is grinted, itis the duty of the Court 


(4) 37 M. 87. 


(5) 27 M. 120. 
(6) 19M. L. J. 203. 


(7) 18 K. L. J. 435. 


adopted: 
by the learned Judges of the Madras High 


Code . under Order 


cause of action against the defendant. 


possible, 


to satisfy itaelt thet dd allegations of the 
petitioner do.show a cause of action ; and the 
allegations are not only thosa -mado in the 
plaint, but also include those made in the 


‘examination of the applicant befora the 


Court. Tested in the light of this principle, 
what ia the position of the present petitioner P 
He asserts that in 1885 the owners of the. 
disputed property appointed him an inspect- 
or of their samindan on a salary of Ra. 30 
a month and agreed to pay him Ra. 5,000 in 
cash and to grant him a mouran moxwrart 
settlement of Mossah Bhurntpur if he suo. 
ceeded in making arrangements for paying 
off their debts. He further asserts that the 
owners executed in his favour a power-of ' 
attorney, evidently with & viéw to enable 
him to manage their properties. Subse- 
quently, on the 16th March 1884, the owners 
executed a mortgage of the properties in 
favour of Messrs. Andrew Yule & Co. 

The mortgagees sued to enforce their security 
in 1896, obtained a deoree, and'had the pro- 
perties sold i in execution in December 1897 
when they were purchased by the Nawab 
Bahadur of Murshidabad. The plaintiff 
asserts, that.after all these transactions and 
after possession had been delivered by the 
Court to the purchaser, the owners executed, 
on the ‘llth June 1898, a deed of trust which. 
was intended to have a retrospective. effect. 

It is on the strength of this deed-of trust, 


-whioh was not executed in his favour, hat 


mhich he aaserts was executed for his be- 
weflb in the name of Khundkar Muhammad 
Ahsan, that he seeks to recover possession 
of the disputed properties from the purchaser 
at the mortgage-sale. A bare ‘statement of 
these. fact® is sufficient to show that the 
glaint, as it now Stands, does not disclose any 
It is 
obvious that the Spbordinate Judge did not 
take into consideration, as he was bound to do, 
the allegations madein the plaint ; had he 
done ‘a0, only one conolusion would have been 
namely, that leave should not 
be given to the plaintiff to ‘sue in forma 


pauperis. 

The result, therefore, is that this Rule. 
is made absolute, the order of the Court 
below, dated the 28th -June 1910, is dib- 
charged, and the application for leave to 
gue in forma pauperis is dismissed ; we make 
no order as to costa. 


- Rule made absolute, E 


Pa 
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SIND JUDIOIAL COMMISSIONER'S 
OOURT. 

Hias Cougr Orv. JURISDICTION. 
First Oivi Arppen Nc. 28 or 1909. 
Present; —Mr. Orovvh, A. J. O. aad 

- Mr. Haward, A. J. O. 
MATHRADAS RENTAN ae 


Tua SECRETARY jb STATE FOR INDIA 


in CousoiL —HRHEsPOSDENT. 

Haster and servani— Tori committed by servant — 
Taabilsty of master—Governsveni of India Act (21 and 
, 23 Vict. O 100), a 48 —" Liabilshves: laifully incurred" 
meaning of — Tort committed by Government sermini— 
Inability of Seeretary of State in Council. — . 

The Secretary of State for India in Council can be 
held Hable for the torts of Government servants in 
Indis. 

P asd 0.8 N. Qo. Y. Ths ruido of Btate fer 
C. 166, followed. 

Nobin Thandar Dey v. Secretary of Btats for India, 
LO.llatp 25; 24 W.B. 309; Judah v. Seorstary of State 
for India in Council, 12 O. 445; Secretary of State 
for India tn Cownal v. Guru Proshad Dhur, 20 O. 51 
Kuhenchond v. The Secretary of Stale for India in 
Cowncil, 3 A. 829 ai p. 833; Secretary of Stats for India 
v. Hai Bhaji, 6. M. 373 at p. 277; Vijaya Ragava v. 
7 M. 466; Jahangir M. 
Coraatji v, Secretary of State for Indid in Council, 
27 B 189,8 Bom L, R. 181 at p. 217; Shivabhajaa 
v. Secretary of State for India, 28 B. 314 at pp. 819, 
830, R v. Juw, 4 T. E. £04, referred to. 

The words “expenses, debta and liabilities lewfally 
contracted and incurred" in section 42 of the Govern- 
ment of India Act must be construed as “debta law- 
fully contracted and expenses or liabilities Incurred.” . 
If the words “liabilities incurred" ware to be tegd in 
“lawfully” the sense 
would not be materially altered, for liabilities cannot 
be incurred by Government by means of acts done by 
their officers or sorvants, unless such officers br 


servanta were lawfully engaged in busines The ~ 


words “‘Habilities lawfully incurred" cannot mean 
abilities incurred by acts authorized by law bub 
must mean Habiities incurred by ser or dd 
in the course of undertakings in which the 
lawfally 


P. and O. B. N. Oo. v. The of Btu te for 


Secretary 
: ue d Bourke, A. 0. g. 199, relied - 


upon. 

, Facts.-—The facts of this case are given 
in 2 Indian Oases 973 where the judgment 
under appeal is reported. : 

Mr. Harchandrai. for the Appellant. 


Mr. Raymond, for the Secretary of- State 
in Council. 


Judgment.—tIn this case, the lower 
Conrt framed and tried the following pre- 


.]iminary issue:— 


Whether the Secretary of State in Council 
can be held liable in & suit for damages for 


` the togt of his servant. 


INDIAN OABÊÉ. 


heit 


The Court found on this issue in the nege- 
tive and dismissed the suit. 

The ground of the learned Judge's dbcision 
is to be discovered in the following sentence 
(pages 200 and 201) of the judgment. The 


: word | ‘lawfully’ excludes torta from liabilities 
: "in respect of which the Indian Revenudé/can 


be charged.” 


The reference’ is to section 43 


-of 21 and 22 Vict, Ohap. 106, wherein 


it is laid down, that, besides debts- of she 
East India Co., and payments under the 
statute, the only sums chargeable on, the 
Revenues of India are:— 
“All expenses, debis and liabilities lawfully 


contracted and incurred on ascoognt of the: 


Government of India." 


The learned Judge appears to assume that 
no liability for tort canbe ‘lawfully inourred;" 
no attempt-whatever is made, in the judg- 
ment, to justify: the dictum. 

In 1861, in the case of The P. & 0. 8S. N Co. 
v. Tha AN of State for India (1) -the 


following question was referred for decision - 


to the High Oourt of Bombay :— 
*Whether the Secretary of State was liable 
for damages occasioned by the negligence of 


servantg in the service of Government, assum- E 
- ing them to have been guilty of such negligence 


as would have rendered an ordinary employer 
liable. (p. 3).- 

: Judgment was delivered by Sir Barnos 
Peacock, O.J. It was held that for the'toris 
of servants employed by Government, the 
East Indie Compan would have been liable 
both before* and after the Srd and 4th 


Wm. IV, o. 85; that'by 91 and 922 Vict, © ` 


136, the same liability attached to the 
Seoretery of State in Council who waa liable 
“to be sged for the purpose of obtaining, satis- 


faction out of the revenues of: India. The l 
‘this is a 


Gourt expressed the opinion that ' 
liability not only within the words, but 
also within the spirit of the Srd and 4th 
Wm. IV, oc. 85, s. 9, and of the 2lat and 28nd 
Yick, c. 106, and it would be inoopsistent 


with common sense and justioe io hold .- 


otherwise." . 

In the ooncluding part of the judgment, 
two paragraphs are devoted to the objection 
taken in argument that liabilities arising oub 
*ofa wrongful acb could not bee “liabilitias 
lawfully incurred. " The Court disposed of it 


'* 


+ 


w 
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curred” must be construed as "debts lawfully . case, snd, .on appeal, it was conceded on 


contracted, and expenses or liabilities ine 

curred,” and that, even if the words ' ‘liabili- . 
ties incurred” were to -be read in connection - 
with the word ' ‘awfally,” the sense. was not 
' materially altered, for liabilities oonld not be . 
incarred by the East India Company, or by 
Government by. means of acts done by their 
offioers and servants, unless such offloers or 
Bervants were lawfully engaged in business; 
the yords liabilities lawfully incurred" 
_ could: not mean. liabilities incurred by acts 
authorised by law, but must mean liabilities 
incurred by. servants or agents in the oourse 
of undertakings, i in which they are lawfully 
engaged (pp. 15 and 16). 

A perusal of the whole judgment makes it. 
clear „that the Court arrived at its decision 
through a consideration of the spirit and . 
intention of the Statute, which they were re- 
quired to interpret, and that they were pre- 

d to find for the vague expressions 
‘liabilities lawfully incurred,” & consttuotion: 
which was in adbordance with what they 
held to be.the spirit of the Etatute. That 


“lawfully” should be read with” "contraot- - 


ed"' only, and not with “incurred,” was but 


one of two alternative suggestions, and ib oan- . 


not fairly be said to have formed the basis of-- 
the Court's decision. 


-Every High Courtin India has accepted 
this décision. In Oaloutta the judgment has 
been referred to’ with approval in the follow- 
ing cases Nobin Olander Dey v.e Secretary of , 
State for India (3); Judah v. BSeoreiary^ of 
State for India in Counal (3); Secretary of 


Stato for India in Oouncil v. Guru Proshad : 


Dhur (4). The Allahabad “High” Oonrt. 
cited the case in Ktshenchand +. The 
Secretary of Stats for India in O8unotl (5). Iù 
the case of Seorstary of State for India v. Hari 
Bhas (6) the Madras High Oourt refers to 
the judgment, and in, Vijaya Ragava v. Seoretary 
of State for India (7) the principle that . the 


Secretary of State was liable to claims in tort- 


&ppedrs not to have - been disputed. ` In 
Jahangir M. Ourse v. Secretary of State for 
India in Council (2) both sides relied on the 


(3) 1 C. 11 at p. 25,24 W. R. 300. 


$ 13 0. 445. l E 


20 O, 51. 
(5) 8 A. BBO at p. 883. 
(0) 5 M. 378 a5 p. 277. 
(7) 7 M. 409. 
(8) 27 B. 189; 6 Bom. L. R. 181 at p. 317. 


t 
A. 


' held 


behalf of Government that adch-actions of 
toré as could have been brought against the 
Hast India‘ Company could also lie against 
the ' Secretary of State for India in 
Oonncil, and reliance was expressly 
— placed by the Advocate General on The P. 
& O.B. N. Cox case (1) [Jehangir M. Ourseigi 
v. Seoretary of State for India (8)]. Iw 
Shivabhajan v. Feoretary of State for India (9) 
Sir Lawrence’ Jenkins, O. J., stated, —" Were 
the matternow unoovered by authority we 
should have been disposed to hold that the 
word ‘lawfully’ qualified inourred as well as 
contracted. . . The view, however, 
enunciated in the Peninsular and Oriental 
` Bteam Navigation Oompany’s oass (1), has 
now stood so long unchallenged, tbat we 
think we ought to accept it as an authority, 
s... MOTO eapeoially - as it was the basis 
of the decixion in that case, where it was 
that the Beorétary of State in 
Council was liable for damages ocoasioned 
by the negligence of servants.in the 
service of Governmanl. This decision 
proceeded on the ground ‘that the 
servanta were éngaged on an undertaking 
which might have been carried on by private 
individuals without the delegation of sovereign 


- rightsand that as, under the like cireonmstnnoes, 


“a private individual would have been liable, 
the Secretary of State in Connell must 
similarly be liable." 

lt is evident that Sir Lawrence ji 
&ooepled, without any reservation whatever, 
the ruling of &jr Barnes Peacock, and that 
he merely expressed his personal disagree- 
ment with ene of two alternative "interpreta- 
tigna offered of certain words in the’ Statute 

21 and 22 Viot. 

There seems, therefore, to be no doubt 
that the principle laid down by fir Barnes 
Peaoook in 1861, that the Secretary of State 
can be held liable for the. torts of Ifs 
servants, has been consistently followed and 
&pproved by every High urb in India for 


ihe last half century, and that this liability - 


has, in oné case, at any rate, been admitted 
on behalf of the Government, of Bombay. 
"Were the language obscure," Enid Lord 
O&mpbell,iu a celebrated case, "instead of 
being clear, we should not he justified in 
differing from the construction put upon it by 


'eontemporaneots and long continued usage, 


(9) 38 B. 314. A ea 


~ ~ 


. is equally wrongful, equally unlawful, 
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There would be no safety for TUN or 


liberty if it could be successfully contended 
that all lawyers and statesmen have been 
mistaken as to the meaning of an old Statute.” 
In R. v. Essex (10) (Mx well page 457). 

'The Secretary of State is said to be not 
liable in tort because a wrongful act cannot 

be “lawful,” and, therefore, no liability can 
dn said to be lawfully incurred which is 
incurred as a resuitofa tort, But negligence 
whe- 
ther it be treated asa tort, or asa breach 
of contract. As pointed ont by Austin 
(pages 284, 235  Rtudeni's Edition) actions 
ex coniraciw are just as much founded on 
injury as actions ee delicto, and unlawful 
intention, or unlawful inadvertence, ' ‘is of the 
essonoe ep injury”; for, if a person is innocent 
of intention or- inadvertence, the injury 18 
said to be the reault of "accident" or “the aot 
of God,” and there is no lability. Hence, if 
the raiso dectdends of the lower Court were 
accepted, no State Railway conld be held liable 
. for any wrongful act, even though it con- 

stituted & clear breach of contract. 

The fact that thé construction put by the 
lower Court on section 42 of the Statute 
. would cause serious inconvenience to the 

publie and confer an altogether unreasonable 
. degree of immunity on State Railways, raises 
a fair presumption that such construction 
was not intended by the Legislature. « 

I would reverse the decision of the lower 
Court, and remand the case for trial under 
Order XLI, rule 23 ; costs of thia appeal* to, 
be costs in the anka; s 


| Decsntcn reversed ; base remanded, 
(10) 4 T. B. 604. 





PUNJAB OHIEF COURT. 
Civit Ravisiow No. 2188 or 1910. 
e May $1, 1911. 
Preseni: — Mr. Justice Chevis. 
JALU-——Drznsbawr—PrTITOMER 
cereus 


BSAMAND-—PrAINTIFT—HE8POEDBET. ’ 
Punjab Courts Act (XVIII of 1884), s. 70 (1) (a)— 
Revision— decision on a of iv mitulios— 


Muterinl $rregularity——I4mlation— Taking over of ‘a - 


liability due from third person — ('otwnencoement .of 
period of lithttation— Limitation Act (XV af 1877), Sch. 
H, aris. 81, 120. 

Where the lower Courts, after duly considering a 
plea limitation, have arrived at an erroneots 


+ 
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decision, tho error is not an irregularity with- 
in the meaning of section YG- (1) (a) of the 
Punjab Courts Act, y where the question of 
limitation is a doubtfal one, and such error is nor 
sufficient cause for revision. 

Hari Singh v. Dit Mal, 23 P. B 1880, followed. 

Qrære:— Where 4. takes over. the, Habillty of a 

debe du e to C. by B. does the period of limitation for, 
a suit by A. for the recovery ofthe money from’ By 
commence from the date of payment the debt? 
by A. to C. or from the'date of 4.',, taking over ghd: 
liability, in other words, is the oase governed by 
PO 81 or by Article 120, Bchedule Il, , Limitation 
Act 

“Mansur Khan v. Gaman Khan, 148 P. L. BE. a000; 4 
Ind. Cas. 1041; Fitisgerald v. Musa, 31 P. B: 1904; 
Girraj Singh v. Mul Chand, 20 A. 037; $ A. L. J. 801; 
A. W. N. (1907) 214, considered. 


Petition under seótion 70 (a)* ‘and (b) of 
Act XVIIT of 1884, as amended by Act XXV 
of 1899, for revision of the order of the District 
J udge, Shahpur, dated. 81st March 1910, oon- 
firming, that of the Munsif of Ist lane 
Shabpur, dated 18th December 1909, decree- 
ing claim. 

Mr. Nanak Ohand, for the Petitioner. 

Rat Sahib’ Lala Sukh Dial, for the Re- 
spondent. e 


od udgment.—tThe facia are as fol. 
lows :— Defendant owed Takht Mal and Ham 
Lobhaya Re.100, and plaintiffon 9th July 1203 © 
took over the debi. On 6th July 1909 plaintiff 
paid off Takht Mal and Ram Lobhaya, paying 
Ra. 224 principal and interest. On 2nd Oo- 
tober 19C9 plaintiff brought this suit to res. 
cover Re. 224 from defendant The lower 
Courts have held tbe suittobe within time, 
and have decreed the claifh. The defendant | 
applies to this Courtefor révision. 

For plaintiff it is objected that a mistaken 
decision on a point of law is no sufficient 
reason for revision under section 70 ( 1) (a), 


. to which the reply is that a wrong law has 
‘been applied? and that this is sufficient ground 


for revision. For plaintiff it is also urged 
that though this Court may well interfere 
when a just claim haa wrongly been dismissed 
as time barred, thia Court should not inter. ` 
fere to correct a wrong decision on a point of 

limitation where a just claim has bas been 

decreed. 

The only other point which has been argued 
before me is the question of Hmitation, plain- 
tiff’s Counsel upholding the deginion of the 
lower Courts as correct. Defendant’s liability ` 
to pay thesum decreed has not been contest- 
ed by bis Counsel on any ground other than 
that the claim is time-barred, 
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The real question is, whether Ártiole 61 of 
the second Schedule of the Limitation Act ap- 
plies and limitation should run from the 
date of the payment by plaintiff to Takht Mal 
and Ham Lobhaya (in which casethe anitis 
within time) or whether Article 120° applies 
and limitation should be counted from. the 
date of plaintiff's taking over the liability 
(in which case the suit is time-barred). For 
defendant reliance is placed on the case re- 
ported as Mansur Khan v. Gaman Khan (1) 
and this case is admittedly in his favour. But 
Coun&et for plaintiff quotes in reply Fitsger- 
ald v. Musu (2). For defendant it ia urged in 
reply that this last mentioned ruling is one in 
which the plaintiff was a surety. This, how- 
ever, does not seem to be the case, though the 
judgment saya,— The case for the plaintiff- 
respondent is that Captain Fitsgerald.asowner 
and manager of the gardens, borrowed money 
from Kahn prohii through the plaintiff, 
who was employed by him on the gardens 
and was surety for the re-payment of the 
amount borrowed." But the judgment shows 
that the real facta were that the plaintiff did 
not merely stand surety bat also executed a 
pro-note in favour of the oreditor. He was 
afterwards suedon the pro-note, and a decree 
was obtained against him in satisfaction of 
which hehad to mortgage some land to the 
creditor. Yet it was held that limitation ran, 
not from date of execution of the pro-note bat 


from dateof giving possession of the mortgaged 


land It seems to me that in this case even 
if the plaintiff was original surety when the 
pro-note was once executed the défendant'a 
liability to the original creditor ceased, the 
original debt baving been satisfied by the 
execution of the pro-uote, which was equiva- 
lant to adransfer of the liability to the plain- 
tiff's shoulders. 

Another ruling relied on for plaintiff is 
Girraj Singh v. Mul Chand (8). Here it waa 


' distinctly held that the plaintiff was not a 


surery but the prinoipfl debtor to the origi- 
nal crediter, from whom he had borrowed 
money which waa borrowed for the use of, 
and was paid to the defendant, atill the 
plaintiffs suit was found to be within time 
though the original debt was incurred in 1870 
and it was not till 1895 that the plaintiff paid 
off the creditor. The facts of this case are 
'(1) 148 P. L. R. 1000; 4 Ind. Oas. 1041. 


(3) 81 P. R. 1904 
(8) 29 A. 627; 4 A. L. J. 591; A. W. N, (1907) 314. 
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slightly different from those of the case now 
before me, in that in the present case the | 
defendant was himself the original debtor 
and the plaintiff became the debtor in his 
atead, whereas in the Allahabad case the 
plaintiff waa the original debtor ab imêso but 
I fail to see that this makes any difference so 
far as the question of limitation is ooncerned. 
In both cases we have the plaintiff becoming 
at a certain time liable for a debt really due 
by the defendant, and later on paying that 
debt and subsequently seeking to recover 
from the defendant. 

Thus, the rulings are apparently at 
v&ri&noe, and as far as I can see the last 
raling of this Court, vis., Mansur Khan 
v. Gaman Khan (1) cannot be reconciled 
with the earlier. Bench ruling Fiiecerald v. 
Musa (2) nor with the Allahabad ruling. I 
might, of course, refer the case to a Division 
Benoh, but for the serious doubt which I 
have &s to whether the deoision of the lower 
Oourta should be interfered with on reviaion, 
especially where the only defence set up in 
this Court is limitation. [I do not mean that 
fall liability has been admitted befor» me, so 
far aa the merits of the case are oonoerned, 
but limitation is the only point drgued, bat, 
of course, it is not open to the defendant to go 
into the merits of the case in revision under 
section 70 (1) (a)]. In Hart Singh v. Dit Mal 
(4) and other rulings it has been held that 
where fhe lower Oourts have duly considered 
& plea of limitation and decided it erroneously 
the error is nob on irregularity within the 
meaning of section 622, Civil Procedure Code, 
of 1882, or of section 70 (1) (a), and it seems 
to me difficult to distinguish this ruling by 
saying ethat te Oourts have, by a wrong 
deciajon as to which®*Article of the secord 
Schedule of the Linmtation Act is applicable 
applied the wrong law;if such a distinc- 
tion were to be made, it seems to me that 
there would be very few cases, if any, in 
which a decision of the lower Courts, how- ° 
ever carefully considered, would not be open 
to attack in 1evision under sbótion 70 (1) (a). 

I am of opinion thatthere is no «sufficient 
canse for revision in the present oase, the 
point being a doubtful one and having been’ 
decided, after dus consideration by the lower 
Courts. 

. The application is dismissed with costa. 
Applicaiton dismissed, 
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OALCUTTA HIGH COURT. 
RiaunaR Civin APPEAL, No, 421 or 1907. 
May £5, 1911. 
Preseni;—Mr. Juatioe Holmwood and 
Mr. Justice Teunon. 
BISWA RANJAN BANERJEE amp ANOTHER 
—ÜLAIMANIBS—ÀPPNLLAMTE ` 
torsus” - 
Tus SEORETARY or STATH ros INDIA 
In COUNO]LL—Opposrra PagTY— 
RESPONDENT. 

Land Acqwisition Act (I of 1804), s. 28—Larket- 
calwe—H c 
Rental valwe—Assessment, how to be made—Principle 
of assessment, 

The onus of proving the value of land aoquired 

- Hes upon the claimant, and to establish the value and 

- selling prices of. neighbouring places, it is necessary 
for to adduce evidence of numerous or at least 
sufficiently numerous instances of sales of land in 
simular conditions and used for similar purposes in 
the neighbourhood. 

In the absence of such evidence, the Court must 
fall back on the rental value which isthe standard 
genernlly taken for sales of house property in the 
European quarter of Oolcutta. 

The amount which a claimant has succeeded in 


procuring from time to time from his house in ite” 


ordinary state of repairs in which he keeps it, is to 
- ba taken into account and some allowance is ‘to be 
made for possible future improvement. 

The value should be settled at 20 years’ purchase 
on the net profit after deducting a certain percentage 
for repairs and taxes. 

Appeal from the decree of the Distriot Judge 
of 24-Pergannahs, dated May 29th 1907. 

Babus Dwarka Nath Chakravartt, Satish 
Ohandra Mukerjee and Ramani Mohnn hattar- 
jes, for tha Appellants. 

Babu Ram Charan Mitra, Senior Govgrn- 
ment Pleader, for the Respondent. e 

Judgment.—tThis igan appeal arising 
out of a reference made ‘to the Additional 

“District Judge of 24-Pergannshs sitting in 
land acquisition in respeet of premisea No. 6, 
Municipal Office Lane, Oaloutta. The area 
ot the laud acquired ig lá coffahs, 12 chattaks 

‘and upon ib is a house of the usual old 

, fashioned type designed for the occupation of 
Karopeans. : 

The €0lleotor proceeded to assess the 

- award on the usual basis of Municipal as- 

. gessment. But it was clearly sbown that if 

there had been any 1evision of assessment, 
which does not clearly appear, it certainly 
bore no relation to the rental value at the 
time that it was made or alleged ‘to’ havé 
been made in 1901. The learned Judge; 
therefore, held, and, in our opinion, rightly 
held, that the presumption under section 597 
j Ld 
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had been rebutted byethe olaimanta and that 
the Municipal assessment can form no basis 
for the award. He Lhen proceeded to consider 
upon what basis the award should be made, 
and he came to the conclusion that the net 


rental value at 20 years’ purchase would be q - 


fair market- value. : s 
The appellants had all along  irsisted 
upon .the rental valuation as the proper 
basis for deciding their claim. Bub in this 
appeal their main contention is that that 
rental basis cannot be lesa than the actual 
value of the land and the materials pf the 
house taken together, and they oontend upon 
the evidence of Mr. Priya Nath Ghosh, the 
Surveyor and Engineer, and the claimant’s: 
own evidence and that of Mr. MoOluskie, 
house agent, that the value of the land is 
Hs. 8,300 to 2,500 a cotiah, and that the- 
value of the building is Rs. 19,135, But 
we wohld point ont that there is really 
no evidence as to such value. The opinion 


of Mr. Ghosh appears to be based upon a. 


comparison with a certain bnilding in Moti 
Lal Seal’s Lane, and as the Judge points ont 
there is no analogy between the two plots 
and there is -no justification for taking 
the valuation of Moti Lal Seal’s Lane as 


. the basis for. the valuation ofthe property now 


in question. ! 
. The onus in this respect admittedly lies 
-apon the claimants, and to establish | the 
valne and selling prices of neighbouring 
places itis necessary for them to adduce 
evidence of numegousor at least auffleienily 
numerous énsStanoes of safes of land in simi- 
lar conditions and used for similar purposes, 
in the neighbourhood. There is no such 
evidenoe and, therefore, the evidence as to 
the value of the. building, although unre- 
butted, is useless, for without knowing the 
value of. the land it is- no use assessing 
ihe value of the building. Therefore, we 
must fall back on the. reptal value 
which is the standard generally taken for 
sales of house property in the European 
quarter of Calontta. 
The remarks of Garth, O. J., in the case 
of Prem Ohand Bunal v. Collector of Calcutta 
(1) as to the possible value of the land for 
other purposes in future do not apply. These 
premises could not be used- for any other 
-purpose even if the bpilding was demo- 


lished. But itis sought to be argued that 
(1) 2 C. 108, 


-nen — 


- 
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it might have~been ‘more profitably used 


for present purposes if proper repairs had 


been made. That, in our opinion, does not 
in any: way fall within the meaning of Garth, - 


“INDIAN CASH. 


U, J's, dictum. That went on the basis that - 


the land could properly be used for other 


purposes, as it was a large extent of. lend . 


which would contain. bustees, basars or mars” 
kets; and the same principle was laid down 
| fn Fink v. The Secretary of Siats for Indta 
(2) where the, land covered an area more 
than sufficient for jute mills similar to those 
ou the opposite bank of the river. It is 


impossible to estimate what therental value - 


of a building may beata future time. It 
18 quite rm possible in Oalorite to say that 
the rent is likely to be higher in ' future 
than it was in the past; and the most^ 
that can be done in Bquity for the claimant 
is to take the rent which he hag succeed- 
ed in proouring from time to time from" 
the house in its ordinary state of repair 
in which he keeps it aud to make some 
allowance, as the Judge has done, for pos- 
sible future improvement. When we say 
that the Judge has made such allowanee, 
we refer to the fact that on the evidenoe 
ihe highest rental he erer received for the 
upper flat except during some three to six 
months which are admittedly exceptional, 
was 140 rupees, while he never obtained 
more than 80 rupees for the lower floor. 
The -Judge has placed the’ average value -. 
of Re. 175 on-the upper fiat and He. 100 
on the lower flgpr, whæh wonld appear to 
be a very fair letting valud for all the 
rooms, we think, in ‘a state of ordinary 
repair, 
costa of repairs which he found is the aver- 
nge that hes actually been expended i in the - 
sir years from 1900 to 1906, Mr.” Ghosh, 
- says that a farther oxpandilnre of Hs. 700 tp 
Rs. 800 would suffice to pub the bnilding in 
thorough repair. eIf this is 80, ib is clear 
that it was, at the time of the acquisition, 
in a condition which would at least make 
it possible to let all the rooms. The learn- 
ed Judge has also deducted cnly 10 per 
cent. for taxes. This is, in our opinion, very 
liberal treatment, and we do not think 
that the claimants are entitled to deduct: 
anything else. Infact they might have bees 
‘saddled with the whole tax 29 per cent. 
ET to authority the Judge has settled 
2 


et “6 =. 


8 
the value at 20 years purchase :on the net 
profit of Hs, 2.562 per annum, and we agree 
with him in thinking that this represents the 
fair market-value. 

The appeal is accordingly dismissed "with 
costes. 

Appeal. dismissed, 
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PUNJAB OHIRHF OOURT. 
SaooxD Civin Apprat No. 844 or 1910. 
June 15, 1911. 
Present; — Mr. Justice Johnstone. 
MUHAMMAD ALI—DzyskpANT— 
neci 


MUHAMMAD IKRAM AND ANOTHER— 


PLaintires— RESPONDENTS. 
Courts Act (XVHI of 1884), s. TO (1) (a) 
and (A —Revision — Petition inadvertently made under 
cl. (a) —Power of Ohisf Oom? to consider matters wader 
ci (b)—Custom—Alienation— Qureshis of Miawapwra, 
District Bialkot— Presumption — Male proprietors powers . 
of alienation, 

Where the questions raised in a petition of revision 
are whether the parties are governed by personal law 
or by oustom and, if by the latter, what the - 
actual custom is, the Ohief Court is entitled to con- 
sider these questions under section 70 11) (b) of the 


“Punjab Courts Act, even though the petition in- 


advertently quotes clause (a) of that section. 
Among the Qureshis of Mianspura, District Sialkot, 


_ there isno presumption that male propristors are, in 


He has deducted 15 per oent. for . 


matters of alienation of immoveable property 
fottered by the restrictions that apply to DEGHATY 
Punjabi agrioulturisi&. . 

Although these Qureshis do not follow Mubam- 
madan Law inal matters, no custom has been 
proved to obtain among them whereby a male pro- 


‘ prietor has limited powers of alienation in presence 


of reversgioners. * 

Daya Ram v. Sohel Singh, 110 P. R. 19060, 81 P. L. 
R. 1907; 69 P. W. R. 1907 (F. B.), relied upon. 

deir Haider v: mad Aly 14 P: R. 1011: 4 P. 
W.R. 1911; 88 P. L. R. 1911; 10 Ind. Cas. 856; Bakht 
Bano v. Ohiragh Shah, 45 P. B. 1903; 98 P. W. B. 1908, 
Mahammad Hayat Khan v. Sandhe Khan, 65 P. R. 
1903; 105 P. W. E. 1903; Ghulam Shah v. Ban Shah, 
101 P. R 1902; 148 P. L. R. 1901; Sardar Singh v. 
Maharaj Das, 70 P. B. 1909; 120 P. L. E. 1909, 12%P. 
W. R. 1900; 3 Ind. Oas. 803, distinguished. 

Second appeal from the order of ihe Divi- 
sional Judge, Sialkot Division, dated the 8th 
April 1910,- modifying the order of the Mun- 
gif, lst clase. Sialkot, dated the Yth March 
1909, dismissing plaintiff's claim. 

Mr. Abdul Kadirfor the Appellant. 

Mr. Fgsal-1-Hussain for the Respondents. ` 

_vudgment.—tThis ia a - revision 


T under clause (b), section 70 o 


N 
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" Punjab Courts Act. Respondents’ Counsel 
objects that the petition was filed ag 
under clause (a), and that, therefore, under 
. the provisions of seotión 70 and a recent 
Circula of the Court, nothing can pro- 


perly be considered by me except questions. - 


‘falling under clause (a). I overrule the ob- 
jection. The qnotation clause (a) in the peti- 


tion was merely an-inadvertence. The ques- 


tions raised in the petition were simply 
whether personal law or custom governed the 
parties, and if the latter, what the actoal cus- 
tom was; and these qüestions fall under clause 
(b). The admitting Judge might have ordered 
formal amendment of the petition ; but I con- 
sider that in effect he treated the petition as 
if it had been amendéd and that he was quite 
justified in doing so. The Chief Court Cir. 
cular referred to only operates to prevent a 
Judge from taking up under a clause (a) peti- 


tion, questions falling under clause (b) which . 


are not raised in (he petition or which, if 
raised, have been, expressly or by implication, 
overruled at time of admission of petition. 
Turning to the merits of the case, I have to 
decide the two questions stated above. The 
parties are Qureshis of Sialkot oily, or 
rather ofa suburb of it oalled Mianapura, 
which bas a separate re»ord of rights but is 
practically a part of the city. There can bo 


- -no doubt that these Qureshts do not in all mat 


tera follow Muhammadan Law. It seems 
clear from- the record that -among thèm 
daughters do not inherit along with sons, and 
in ofe case an adoption, which is quite foreign 
to that law, wasupheld. This being so, Mr. 
Faxal-i-Husain adverting to my ruling, Mir 
Haider v. Mahammad Ali (1), (Sayads of 
Sialkot city), urges that, in the matéer of opn- 
trol by reversjouers of alienakions a preseump- 
tion arises that agricultural custom govern? 
this tribe of Qmw«reshts. But that ruling is 
clearly distinguishable. I held there that re- 
versioners could control a widow's alienation 
of house property received from her husband 


because the widow had taken on her husband's 


death not her share by Muhammadan Law 
but the whole property, presumably by way 
of life-interest only. In the present case 
there i8 no necessary ‘connection between a 


special custom whereby daughters have been: 


. deprived of the shares, to which under their 


personal law they would be entitled, and an- 
(1) 14 P. R, 1911; 44 P. W.B. 1011, 88 P. L'R. 
1011; 10 Ind. Cas. 858, 
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other custom whereby a "male proprietor has. 
limited powers of alienation in presence of 


reversioners. I cannot see that from the 
existence of the former custom, based upon a 
specific usurpation by the:males of the tribe, 
any presumption arises that those males are 
themselves deprived of their powers -under 


‘that personal lew; which considering their 
origin they may be assumed to have onoe- 
‘followed ‘in ite entirety, and, as regards" 


the growing up in the tribe of a praotioe 
of adoption, no doubt, that practice is un- 
known to Muhammadan Law; but after Sill, 
what is this so-called &doption P . It is 
simply the appointment of an heir and is akin 
to free and unfettered alienation. It is 


impossible to deduce from the eristence of’ b 


this practice a theory thatthe power of alien- 
ation is feltered, ; 

It follows, then, that plaintiff in this- 
case must prove positively that the tribe 
follows a castom under which alienations by 
a male proprietor are controllable by his 


' reversionary heirs. I can find no proof of. 


any suchoustom. The issu@ Law o. Custom 
wah drawn as an open one, oats on the 


parties, and from the evidence all that . 


trauspires is that many-«lienations have 
taken place and not a. single - contest 
regarding them has come to light. Against 
plaintiffs-respondents’ theory we have also 
the facts that these Qureshis have long since 
parted with nearly all their land and that 
they live nob by agriculture, but by their 
priestly functions as Mullahs and Moulvis. No 


custom is proved re therefore, [cf. Daya : 


Ram v. Solel Singh (2)] personal law must be 
: Certain rulinga have been touched upon in 
arguimenf, but none of them isin favour of 
respondents-plaintiffa. They are Bakhi Bano 
v. Ohiragh Shah (8), Muhammad Hayat Khan 
v. Sandhe Kdan (4) and ‘Ghulam Shah v. Zain- 

Shah (5) not 102-P R 1902 as the Court« 
below have it), and Sardar Singh v. Maharaj 
Das (0). The first two are Qureshi cages in 
which Muhammadan Law was applied &nd 
the observations in the other two in no way 
help reapondents. 


(2, 110 P. R.1906 81 P. L. B. 1007; 59 P. W. R: 


1907 (F. B) 

e(3) 45 P. B. 1006; 98 P. W. B. 1908. 

(4) 55 P. R. 1908; 105 P. W. B. 1008. ° 

(5 101? R.1902, 148 P. L. R. 1901. 

0) 79 P. B. 1909, 120 P. LR. 1909; 127 P. W, R, 


. 900; 8 Ind. Cas. 008, 
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^: Por these reason, I “hold: that among the - 
+ Qureshts of Minnapura, District Sialkot, there . 
. 18 no. presumption that male proprietors are 
in the matter of. alienation ‘of immoveable - 
' property -fettered by the restrictions that 
- &pply.to ordinary Punjabi agriouliurista, and - 
; that plaintiffs, on whom the onus ley, have - 
failed to establish any special custom mvolv- 
jd g these restrictions.. The appeal is, there- 


ore, accepted, and the: plaintiff's. suit and. 


t CTOBB- Ba A are dismissed with: ooste 
ee 
Appeal accepted, 


y m 
-. OALOUITA HIGH OOURT. . . 
., Privy Oduxoit Àrreu No. 13 cr 1911. 
] April 21, 1911. . 
" Present —Mr. J atico Mookerjee and 
Mr. Justies Oosparax. - 
NG HARISH OHANDRA, AOHARYA—. 
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—Drranpaxt—Oppostre PARTI 
Frivy Conreu > Appeal —High “Cowri— Revision — 
Reversal - of order that petitioner entitled to sue e 
per-— Want of cause ofaction—Ctvil Procedure Code 
Get E of 1203), #. 109 cl (a).—" Final order passed on 


: dero the lower Conrt held thab the petitioner 
' was entitled to sue in forma pauperis, but the High 
- Cobrt, in'the- exercise of its revisional jurimdiction, 
. reversed that order on the gi ound that theallegations 
' of the petitioner did not disclose a canse pf action 
and not on the ground that the petitioner is nota 


pauper: - 

- « Held, that the order of th High Oourt was n final 
order parsed on appeal within the megning of clause 
, (a) of section 109 of the Ciyil Procedure Oode, 1908, 
“and en appeal from it Hes £o the Privy Council. 

. Secretary of State v. B. I. B. N. Oo, 9 Ind. Cas. 183 
18 0. L. J. 90, and Saratmoni Debi v. Bata Krishna 
, Baserjee, 10 O. L. J. 886; 4 Ind. Oas. 450, relied upon. 
, Beoretary of State v. Jillo, 21 A. 138, referred to. 

A pplioation for leave to appeal ‘to His 
. Majesty in. Counoil from the order passed 
by & Divisional Bench: of the High Court 
(Mookerjee and. Sharf-nd- Din, JJ.) on 


, August 17, 1910 -m* Civil . Rule No. 3587* of. 


. 1910, obtained, by the Nawab Bahadur of 
 Mursbidabad against an order of the Sub. 
. Judge of Murshidabad. . 

- Babu Jyotish Chandra „Basra, for the Appli- 
. cant. $ 

Mr. B. Chakraparti, ossa: aud Babu | 
" Hemexdra Math Sen, for the Opposite Party, 

J udgment.- This is an application 


for leave to appeal to His Majesty in ' Oouncil 
: 5 


- #Bes 11 Ind; Cas, 65, 13 C. L. J, 698, 
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againsb an order - of- this Court made in 
reversal of an order of the Court below 
allowing the petitioner to sue is" forma: pau- 


ibn 


- pens. [Nawab of Murshidabad v. Harish . 


Chandra’ Acharjee (1).) The application 
"bas been opposed on behalf ‘of the op- 
posite party on the ground’that ‘the order 
- against which leave to appeal is sought, is not 
-a final order passed on appeal -within the 
meaning of clause (a) of -section 109 of the 
Code of 1908. Two questioris, therefore, arise 
for consideration, namely, first, whether ‘the 
: order may be Dec passed on appeal 
: within the meaning of clause (a); and’ sécondly, 


' whether it is a final order TE _the mean- 


‘ing of the same clause. 


` In eo far as the first of theae ques- 
‘tions is concerned, it must be answered in 
Favour of. the petitionér. As was pointed 
out by this Court in the case of Secretary 
af State for India in. Cownoil v. -Britioh 
Indian Stsam Navigation Company (2) an 
order passed by the High Court, in the ex- 
'eroise of its revisional jurisdiction, under 


goction 115 of the Code of Oivil Prooedure 


of 1908, as its power of superintendence, 
under jokin 15 of the High Courts Act of 
1861, is an order made or passed, on appeal 


within the meauing of section 109 of the ` 


Oode-and section.89 of the Letters Patent. 
To determine whether an order may be 
deenfed io have been passed on appeal, we 
have to bear in mind the two essential 
elements of appellate jurisdietion, namely, 
‘first, that there must exist.the relation of 
superior and inferior Court; and secondly, 
there must exist the power, on- ‘the part of 
the spperiordribunal to review, affirm, modify 
or reverse the Udegision of the inferior iri. 
bühal. In the case before us, ‘both theme 
elements are found to .oo-exist. The Court 
below held that the pelitioner was entitled to 
gue in forma pauperis, This Court, 
exercise of its revisional jurisdiction, hes 
reversed that order. Consequently, the 
order. made by this Court must be deem- 
ed to have been passéd on appeal, within 
the meaning of clause (a) of section 109 of 
“the Code. 

. Inso faras ihe second question is con- 
* soerned, as pointed out by this Court in the 
case of Saratmons Debi v. Bata ‘Krishna 


(1) 18 0. L J. 593 ; 11 Ing, Cas 55. 


(2) P Ind Oad 188} 18 0, L, J. 90. : 


x 


in the 


r 
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Banerjoo (8) it is obvious that whether a par- 
ticular order is @ final order forthe parpose 
of grant of leave to appeal to His Majesty 
in Council, must depend upon its nature and 
contents and its relation tothe proceedings 
in which it has been made. The term ‘final 
‘order’ denotes an order which finally decides 
any matter directly at issue in the case 
in respect of the rights ofthe parties; if 
the order.decides in effect finally the car- 
dinal point in the suit, if ib decides an 
issue which goea to the foundation of the 
‘suit and, therefore,*is an order which could 
never, while, the decision stands, be ques- 
tioned again ip the suit, it is final within 
the meaning òf the section, notwithstand- 
ing that there may be subordinate in- 
quiries to be made. Whether the character 
of finality can be rightly claimed in res- 
pect of an order; must be determined with 
reference. to tle precise relation in which 
- it stands to the proceeding beforethe Court. 
It may. be conceded generally that a final 
order is one which determines the rights of 
the parties in ihe suit or proceeding or & 
distinct and definite branoh of it; but an 
order may be final, though it does not deter- 
mine the rights of the parties, if even with- 
out such determination it terminates the 
Particular suit or proceeding. An interlocu- 
- tory order, on the other hand, is generally one 
which does not disposéofthe suit or proceeding, 
but reserves some further queation or direction 
for future determination. Tested in -the 


. light of these principles, what is the posidion. 


of the petitioner in the case before us P? He 
presented a plaint in the Qourt of the Spb- 
ordinate Judge and asked forleave to proceed 
with his suit 3n forma pauperis, that isp with- 
out payment of Court-féss upon the plant. 
Theapplication-was granted under rule 9 of 
Order XXXIII of the Code. The defend- 
ant then applied to this Court to reverse that 
order, on the ground that the Court had not 
"taken into consideration all the elements 
mentioned in rule 5 of Order XXXIII. This 
odntention prevailed, and the result was, 
thet the. application to: sue ir forma pax- 
pets was refused. It is nol possible, in our 
opinion, to lay downan inflexible rnle whe- 
-ther, under such circumstances, 
can be treated as a final order because involv- , 
ing a decision on a matter directly at issue 
in the care in respect of the rights of the 
(8) 100. L- J 830; 4 Ind. Cas. 450, 
, 
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the order : 
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parties. For instance, ifthe spplication is 
refused, onthe ground that the applicant is 
not a patper, it cannot be maintained that 


the refusal of the application involves a dec, - 


sion on the merita of the case [Secretary of 
State v. Jillo (4)] ; but if an application is re- 
fused on the ground that the .allegatiobs 
of the petitioner do not show a cause of ac- 
tion at all, the order, it may be justly ogn- 
tended, -involves a decision on a. at 
directly ab issue in the casein respect of the 
righta of the parties. Now, in the be- 
fore us, the order of this Court is based on 
the ground that the plaint, as itnow stands, 
does ndk discloses any cause of action against 
the defendant. Consequently, we must hold 
that the order is & final order within the mean- 
ing of section 109 of the Code. 

We must add, however, that we are not 
prepared to accept the contention of the 


learned Vakil for the appellant that, wheneve® 


an application for leave to sno sa forma paw-- 
peris has been refused, the order is sa -final 
order within ihe meaning of section 109 of 
ihe Code. 


reliance was placed does not support any 
such comprehensive proposition. In that 
case, the plaintiff had instituted a suib 
for reagvery: of possession of endowed pro- 
perly known as Bhotbogan and Amdangn 
Moths. In the original Court, the plaintiff 
was granted leave to sue in forma pauperis. 
The suit was heard on the merits -and dis- 
missed on the lfth November 1907. On 


. the 20th December following, he appliéd 


for leave to appeal to this Court in forma 
paupate. Leave was granted on the 21st 
December 1907, but & condition was attached 
to the order to the effect that the appellant 
must furnish security for costs within two 
months? The appellant then applied for re- 
view of this order on the authority of the 
eases of Nusreer-ood-de8n v. Uijul Biswas (6) 
and Hafizan v. Abdul Karim (7). - This ap- 
plication was refused on the 27h Feb- 
ruary 1908. The petitioner was unable to 
furnish security as directed, and the ap- 
peal was dismissed on the 27th July 19,8. 
On the x5th May 1908, the petitioner ap- 
plied fon leave to appeal to: His Majesiy 
(4) 31 AIL 188, ° 
P. C. App. 60 of 1908 (unreported). 
17 W. B. 68. 
7) 67 O. L. J, 875. 12 O- W. N. 168, 


The case of Kwmarmadkw Giri - 
*Gonwans v. Sreenath Parbati (5), upon whioh 
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in Oouncil. - The learned Jhdges who dealt : 
with. this application, in view of the deci- 

sion in Huflsan v. Abdul Karim (7), direct- 
ed the appellant to apply for re-considers- 
tion of the previous order. Upon applica- 
tion so made, however, the Oourf, on the 


lst June 1909, recalled the previous order . 


and dismissed the application for leave 
to appeal ín forma pawperis. Thereupon, 
leave was granted az parte, on the 6th April 


and 8th June 1909, to the appellant to ap-^ 


peaP to His Majesty in Council against 
the orders adverse to him. Ro question 
was raised or decided as to whether the order 
was & final order, and the case is obviously 
distinguishable: Besides, the case raised 
an important question of practice, namely, 
whether.& person permitted to appeal ass 
pauper, could be called npon to furnish se- 
curity for costa, and the form of the order, 
made on the: 6th April 1909,- shows that 
it was possibly treated as one under clause 
(c) of section 109. The case, therefore, can- 
not be regarded e as an authority for the 
broad ‘proposition put forward on behalf f 
the appellant that whenever'an application 
for. leave to sue or to appeal tn forma pät- 
peris hae been refused, the order is final 
, within tbe meaning of. elanse (a) of seo- 
tion 109. In the case before us, ib is not 
necessary to lay dowa any such compre- 
hensive proposition. As already explained, 
we roost hold that, in view of the ground 
upon which the, applidktion for leave to 
ane fm forma pawperis was rejected by this 
Court, namely, that ihe allegations of the 
petitioner in his plaint do not disclose a 
cause of action against the defendant, the 
order. must be treated as a final, order. 
There.is no controversy thatgthe -value of 
the subject-matter of the suit which the 
plaintiff sought to institute, was upwards of 
Tis. 10,000, and as bhe decision of this Court 
han rovorsod shat df the -Court below, . the 
petitioner is entitledto a certificate under seo- 
tion 110. Leave will accordingly be granted. 

We do not decide what secarity may 
be required from the appellant or-wt at pay- 
-menta he may have to make for prepa- 
ration of the paper-book, [In re Jowad Alt 
(8), see alse Thompeon v. Caloutta Tramways 
Oompany .(9): Menni Bam v. Sheo Ohurn (10) | 

(8) 8W.R4 

(0) 31 O. 528. 
(10) 4 M. I. A: 114 at p 190 W. Lee 0.) 
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because the petitioner does not ask for 
leave to appeal do His Majesty in Counoil sa 
forma pauperis. 


s \ 
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Hindu Law—Will--Bequest to son's wife—Son not 
married at testator’s death but married subsequenily— 
Right of son's wife— Whether bequest walid —Sucosssion 
Act (x Ji xus st. 20, 99 and Nzcep.— —" Kindred”, 
meaning 

A Hinde by his WII provided that the wives of two 
of his sons were to geba quarter share each, of his 

perty, and that if thé sons were not married ab his 
coos, the gift would take effecb (after an inter. 
mediate enjoyment by the testator's youngeyt son) 
when the sonsdid marry. The sons married after 
the death of the testator, but the persons who became 
their wives were in existence when ihe tostator died: 

Held, that the bgquost was valid belng oovered by 
the exospiion to section 99 of the Buccassion Aot. 

Held, also, that the word kindred in the exception 
should not be limited to blood relations when that 
, word is imported into a Hindu Will, and that a Hindu 
wifeenay be deemed as standing in the relation of 
En to her husband., `>- 

: Nafar Ohundra Kund» v. Ratmamala Debi, 7 Ind. 
Oas. 931; 18 0. L. J. 85: 15 0. W. N. 68, relied upon. 

Appeal from the deoree of the Snb.Judge 
of Dacoa, dated November 30th, 1907, confirm- 
ing that of the Muusif of Mauikaungo dated 
September e3rd, 1906. 

Babus Basantae ‘Kumar Bose. and Bidhy 
Bhushan Ganguly, for the Appellants. 

Babus Dwarka Nath Ohakrararti and 


Ramanı Mohan Oho thers, for the’ Respondent. 


Judgment. 

Mooker]ee, J ,—This is an'appeal on bohalf 
of.the first defendant in an action for re- 
covery of possession of landed property upon 
declaration of titleand for mesne profita 
for the period of dispossession. , The case for 
the plaintiffs-resfpondents, briefly stated, is as 
follows: The subject-matter of the litigation 
belonged to their &noéstor Naradipa Ohandra 
Sarkar, who made a testamentary disposition 
of his properties'on the 22nd May 1839, and 
died four daysdater. The Will provided that, 
upoh the death of the testator, i ae 5 


a 
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^ . share of his landed property would pass to 
‘ Biraj Kamini Dasi, the wife of his eldest son 


Girish Obander Barkar. Another one-fourth 
share would be teken 
Sarkar and Jagat Ballabh Sarkar, his grend- 
sous by his predeceased son Gobind Ohandra 
Sarkar. The remaining half ‘share would 
pass to the wives of his sons Bhagwan 
Oliandra Sarkar and Harish Chandra Sarkar 


immediately. upon their marriage, and so` 


long as these sona would not marry, his 
youngest son Harish Ohandra Sarkar alone 
would enjoy the prooéeds of the said half 
share and hold possession thereof. At the 
time of the death of the testator, Bhagwan 


Chandra and Harish Chandra were both | 


, unmarried. 


They were married, however, 
in 1892, to two ladies by name Ganoda 
Sundari and Kulada Sondari respectively. 
Subsequently, -Ganodsa Sundari died leaving 


Jan infant son Dinesh Obandra:  Kulada 


Sundari died leaving an ivfant son Ram 
-Ohandra. The plaintiffs assert that they 
were in possession of the disputed property 


‘ap till the 12th April 1897, by receipt of 
. rent collected on their behalf by the executor. 


to the estate from the tenanis-defendants, 
“that is, the defendants other than the first 
defendant: that after the estate had been 
released by the executor in favour of the 


‘plaintiffs, the first defendant, an, influential: 


landlord, indaced the other defendants to 
withhold payment of rent on the allegation 
that the lands were included in his temtindari, 
: &nd£hat as &result of this combination amongst 
. all the defendants the- plaiptiffs have been 
dispossessed. The wife of Girish Ohandra, 


the sons of Ganoda Sundari and Kalada 


Sundari and the sons of eGobinda Chan 
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by Redha Ballabh . 
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shown to him, he did not addaoe any evidence. 


atallin support of his alleged title: upon 


the quéstion of law, namely, whether the. 


plaintiffs had acquired s title under the 
testamentary disposition of their anoeetor, 


the Court of first instance did not expres 


any opinion, although it decreed the claim in 
full. The Subordinate Judge, however, has 
considered the question, and held that the 
disposition was valid in law, and operative to 
create & good title in the legatees. In this 
view, the decree of the Original Couft has 


. been affirmed by the Court of appeal below: 


upon the present appeal, the only question 
which has been argued is as tothe validity 
of the testamentary disposition made by the 
testator. 

It bas not Dean disputed that ikaro was 8 


. valid disposition in so far as a one-fourth 


share was given to the wife of the eldest 
son, Biraj Kamini, the first plaintiff in the 
suit, and also in. respect of the other, one- 


. fourth share given to the grandsons of the 


testator, the fourth and fih plaintiffs. But 
ft has betn argued that, in so far as the 
second and third plaintiffs are concerned, 


. who claim as the infant sons of their mothers, 


the wives of tte two sons of the testator, 


Bhagwan Chand and Haris Ohandra, they 


have acquired no valid title, aa the disposi- 
tion in favour of the wives of the two sona 


was invalid in law, ‘becanse contrary to the 


therefore, commenced this action on the 1 th ^ 


January 1900, for declaration of title and 


recovery of posscasion and mesne profita, 


The defendants contested the olaim on the 
Rrounds that the ancestor of the plaintiffs 
had no title to the disputed property and 
that, in any event, the plaintiffs had acquired 
no valid title to any portion of his estate 
under his testamentary disposition. 

. -The Courts below have ‘concurrently 
found upon the question of fact, whether the 
disputed property waa. part of the eatate of 
Navedipsa Ohandra Sarkar, in favour of the 
plaintiffs: indeed, though the first defendant 
obtained repeated adjournments to produce 


Wr ac and ocnsiderable indulgence was. 


° If therefore, this 


provisions of section: 9 of the Indian Suc- 
cession Act, It is Worthy gf remark, that the 
objection i in this form was neither specifically 
taken in the written statement nor raised in 
the issues. It was undoubtedly not present- 
ed in this.form in the Court of first instance. 


` If it had been so taken, it would hawe been 


de 
, 


equivalent in substance to an objection that. 


there was an intestacy as to this one-half 
share, subject to the gift of the income in 


favour of Harish Ohandsa, that is, that this 


one-half share vested at interest in the sons 
and grandsons of the testator, subject to the 
gift.cf thd intermediate income to Harish 
for his life. Two of these sons including 
Harish were acting as next friends to the 
second and third plaintiffs and the two 
grandsons were themselves suing as plaintiffs. 
specific objection had 
been t&ken, it is more than probable that the 
three sone of the testator might have applied 


` to be added as parties plaintiffs, and thus 


completely met the objection of the defend- 
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anta, As I have stated, however, the objec- 
tion does not appear to have suggested itself 
to the defendants till the oase was argued 
on appeal before the Subordinate Judge, who 
held upon a coustraction of the Will, that the 
testamentary disposition was valid and opera- 
tive. The only question, therefore, which 
requires consideration in this Court, is 


.. whether there was a valid testamentary dis- 


ition in favour of the wives of thé two 
sons of the testator, Bhagwan Ohandra and 
Haris Chandra. 

The learned Vakil for the appellant hae 
not disputed that the decision of this Court 
in Nofar Ohandra Kundu v. Ratnamala Debi 
(1) is completely antagonistic to his oonten- 
tion. -In that case, it was.ruled that the 
general principle that a donee must be in 
existence for the validity of a gift is subject 
to an exception in the case of conditional 
gifts or marriages, so that a bequest in 
favour of a girl who was to be married by 
the testator's son, and who was in existence 
at the time of his death, is valid. In the 
case before us, thé two ladies, who wera, 
married to Bhagwan Ohandra and Harish 
Ohendra:in 1892, had been born, so far as 
we can gather, before the death of the 
testator whioh took place on the 90th May 
1889, Under these circumstances, according 
to the principles of Hindu Law as explained 
in the case of Nafar Chandra v. Rainamala 
Debi (1), the disposition may be hnateined. 
The learned Vakil for the appellant has, 
however, argued that as “the diaposition is 
contrary to the provisione, of section 99 of the 
Indian Suooession Act, which was made sp- 
plicable to Hindus by section 8 of the Hindu 
Wills -Act, it is invalid, notwithstanding 
any principles of Hindu Law to-the- contrary. 
This position has been strenuomsly contro- 
verted by the learned Vakil for the plaintiff- 
respondent who has further argued that if 
section 99 of the Indfan Succession Act be 
held to be applicable, the disposition: is 
covered by the exception to that section, and 
must consequently be sustained. The argn- 
ment addressed to us on both sides, therefore, 
raises two questions of considerable import- 
anoe, namely, first, whether section 69 of the. 
Indian Succession Act applies to the Will of 
a Hindu and Snvalidates provisions made in 
accord with the principles of Hindu Law, and 


- 


e 
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secondly, whether tho Bocce tiem to section 99 - 
applies to a case of this desoription. f 

‘In so far as the first of those questions is 
concerned, the answer must depend upon the: 
irue sonatnaotion of section 8 of the Hindu | 
Wills Act, which provides that nothing oon- 
tained in that Act shall authorize any Hindu 
to create in property any interest which he 
could not have created before the lat Sép- 
tember 1870. The learned Vakil for the 
appellant has contended that this provision 
is unilateral and of a purely restrictive 
character: that is, while it providés that the‘ 
power of testamentary disposition of a Hindu 
is not enlarged by ihe provisions of the’ 
Hindu Wills Act, that is, by the provisions: 
of the Indian UMEN M Act incorporated 
therein, it does not provide that such powers 
are not curtailed by those provisions. The” 
question raised is one of some. novelty and 
nicely, and it.may be conceded that the view 
ptt forward by the appellant may be justified © 
by a strict and literal ‘construction of the 
language used by the Legislature in section 3 ' 
of the Hindu Wills Act. The learned Vakil’ 
for the respondents has, however, argued that 
the true intention of the Legislatare was to 
leave matters where they were before the’ 
enactment of the Hindu’ Wills Asb: and in’ 
support of this view, he has relied upon the: 
cases of Allanga Monjori v Sonamons (x) on! 
appeal Allanga  Moniori v. Sonamont (3); 
Kalu Nath v. Ohunder Nath (4); Ram 
Lal v. Kanas Lal (5); Jas Ram v. Kurverbai ' 
(6) and Anand Rao v. Administrator- General: 
of Bombay (7). Our present inclination is in! 
favour of the view put forward by the re-: 
Bpondenia which is supported by the history 
of the Legislation on the subject. 

Tae Hindu Wills Act, 1870, was passed 
before the Judicial Oommittee of the Privy’ 
Council had decided the case of Togore’v.’ 
Tagore (8) and finally laid down the doctrine! 
that, except possibly in certain exceptional * 
cases, no interest conld, by Hindu Law, Do 
created in favour of an unborn person: The! 
true limits of the rules of the Hindu Law on’ 
the subject were at the time ‘matters .of? 


(a 8 O. 157, 9 0. L, B. 13L i 


EUER, NE IN 
A (4 8 0. 878, 10 O. L. R. 207. -— 
5) 13 0. 688 7 

(6) 9 B. 401. ~ Sui 
(7) 90 B. 450. 


OPT A Bu: Vol, p. 47,8 B. L. R. 877, 18 W. R^ 
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serious controversy, and, under such circum- 
stances, the Tecislatare appears to have 
thought that the safest course was io leave 
untouched the rules of Hindu Law in this 
matter. A similar policy appears to have 


been pursued in the case of the Transfer of: 


Property Act, where olause (d) of section 2 
provides, in somewhat wider and less am- 
biguous language, that nothing in the second 
Chapter of the Act shall be deemed to affect 
any rule of Hindu Law. No donbt, as 
observed in Bhoba Tarimi v. Peary Lall (9), 
there is a striking differenoe, between the 
phraseology used in section 8 #f the Hindu 
Wills Act and that used in sectiog 2 of the 
Transfer of Property Act. lt is diffloult, 
however, to believe that different policies 
ware adopted by the Legislature on the two 
ocoasiorr, and there is considerable force in 
the contention of the respondents that the 
trueintention was to leave unaffected the 
roles of Hindu Law. If this interpretation 
is adopted, no question arises as to the 
validity of the bequest in this case in view 
of the decision in Nafar Chandra v. Ratsa- 
mala a). 

It is worthy of note that if the saniki 
construction put upon section 3.of the- Hindu 
Wills Act by:the learned Vakil for fhe ap- 
pellant were adopted, the result would be 
ihat, in so far as the rule-in section 99 
restricts the power of testamentary digposi- 
tion of a Hindu, it would be operative, bat in 
so far aa the exception to !hat,rule enlarges 
the powar of testamentary disposition, it 
would be inapplicable. In other wotds, in 
this view, the Legislature infended to impose 
& considerable hardship on Hindu testators, 
namely, to deprive them of the benefit tf the 
rules of Hindu Law on thesubject and alse of 
the benefit of the exception to the statutory 
rule in respect of this matter. It is-difficult 
to hold that such could bave been the inten- 
«jon of the Legislature: from this point of 
view, it appears more reasonable to hold that 
the rule and the exception ought to be read 
together, and if the rule applies, it does so, 
only as qualified by the exception but pos- 


sibly the true intention was to make neither. 


the rule nor the exception applicable to 
Hindus. If we assume, however, for a, 
moment, that section 99 is applicable, the 
question atcnce arises whether the case is not 
covered by the exception to that section. 


y" 046 ab p. 650; 1 0. W. N. 5:8 
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But before we deal with this question it may 
be observed, that if section 99 4s held ap- ` 
plicable and the exoeption is not wide en- 
ough to cover the case, the bequest cannot 
be upheld. It could hardly be predicted of 
the mothers of the second and third plaintiffs 
that, although their marriage took place 
after the testator’s death, they were persons. 
in existence st the testator’s death who 
answered the deacription : the section requires 
not only that they must have been in exist- 
ence at the testetor's death, but they must 
also answer the description at the teat&tor’s . 
death. Not having married before the testar - 
tor’s death it is manifest that they could not 
answer the description of wives.of Bhagwan 
and Harish at the testator’s death. The 
gift must vest at least in interest at the 
testator’s death, and it could not so vest in 
persons who must be deemed persona incertas 
at the time. 

. The second question which requires con- 
sideration is, whether the bequest falls within ` 
the exception to section 99. Here we may 
premise that it has not been seriously ar- 
gued that the rulein section 99 applies to 
the case of Hindu Will because it restricts 
the testamentary powers of a “Hindu, while 
the exception to the rule does not apply 
because it enlarges the testamentary powers 
ofa Hinds. The case has been argued be- 
fore us on the assumption that if section 99 
applies to the’ case of a Hindu: Will, both 
the rnle and the exception thereto are ap- 
plicable, and the only controversy is, whether 
the exception is camprehensive enough to 
cover the case before us. The exception ig 
iu these terms ,— 

“If property is bequeathed io & pohan 
'degoribed -as~ standing in & particular 
degree of kmdred to a specified individual, 
but his possession of it is deferred untila `- 
time later than the death of the. testator by 
reason of & prior beques? or otherwise and if a 
person answering the description is alive at 
the death of the testator, or comes into 
existence between that event and such later 
time, the property shall, at such later time, 
go to that person, or, if he be dead, to his 
representatives.” 

16 has been argued that here the. bequest 
to the future wives of the sons Of the testator 
was not a bequest to & person described as 
standing in & particular degree of kindred 
to-a specified individual ' This contention 


Yol. XI] 


^ : 
DINESH CHANDRA BOY 0. BIRAJ KAMINI DABI, 


has been basad on section 20 of the Indian 
Huocession Aot, where the term “kindred” is 
defined as follows: — 
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“Kindred or consanguinity is the oonnec- . 
. of Bnglish Law, and embodied in section 20 


ion or relation of persons desoended from 
the same stock or common anoastor.” ` 
With reference to this definition, it has 
been argued that the future wives of the sons 
cond not be called “kindred” of their respec- 
tive husbands, as they were not and oould 
not according to Hindu Law be, descendants 
from the same stock or common anoestor. 
The contention is entirely fallacious: it over- 
looks the fundamental point that although 
section 99 is incorporated in the Hindu Wills 
' Act, section 20 is not so incorporated, and we 
most take it, therefore, that thia deflnition 
was not intended to be made applicable to 
Hindus. It is well-known that the definition 
in question is based upon the princibles of 
the Englisb Statute of Distributions (Statates 
22 and 23, Charles II, Ohapter 10) 
the substance of which was borrowed from 
the 118th Novel of Justinian (Kent's Oom- 
mentaries, Vol II, bage 422: Institutes of 
Gaius and Justinian by Dr. Mears, introduc- 
' tion, page 58, and text page 598). Under the 


English Law, it is well-known, as stated * 


` -by Blackstone in his Commentaries (Vol. 2 
-page 203) quoted in Williams on .Exeoutors 
(10th Edition, Vol 1, page 329), that 
consauguinily or kindred is “Vinoxlum 
personarum ab eodem stipite descandenisum” tho 
connection or relation of persons descended 
from the same stodk or common. ancestor: 
in other words, as Lord -Ooke observed in 
Honsloe’s Oase (10), the next of kin are those 
that are ‘next of blood who are not attainted 
of treason, felony or have any other lawful 
disability,” that is, the nearest blood reldtion 
of the propositus in an ascending afd descend- 
ing line [ Halton v. Foster (11) and Harris v. 
Newton (12)]. On this principle, it has been. 
ruled that a gift toa Der of kin under the 
English Law does not include a husband or & 
wife [Wati v. Watt (18);] Garrick v. Lord 
Oamden (14); In re Fstsgeruld (15) and Milne 
v..Gilbari (10)]. But the question arises, 
10) 9 Cokes 8068. 
im 8 Oh. App. 506; 87 L. J. Oh. 547; 18 L. T. 

633 ; 10 W. E. 083. ; 
(12) 46 L. J. Ob. 303, 36 L T. 1784 25 W. B. 238. 
18) 8 Ves 244. 
ai 14 Vou. 873, 9 R. B. 207, 

(15) 58 L. J Oh. 602,81 L T. 221, 37 W. R. 552. 

(18) 2 DeG. M. & G. 715, 5 DeG. M. and G 510; 8 
Eq. Re. 090 23 L. J. Oh. 528, 18 Jur, 011; 3 W. R. G11 
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whother,in view ofthefact that the Legislatura 
has deliberately omitted to incorporate into 
the Hindu Wills Act the definition of the 
term “kindred” borrowed from the principles 


of the Indian Succession Aot, it is necessary 
or desirable that the Court should place the 
same restricted interpretation upon thé 
expression, and hold that to oonstitute next 
of kin, there must be blood relationship 
between the two persons. [t is useful to 
remember in this connection that Hindu 
Wills, as a rule, should be interpreted by 
Hindu Law alone without any mixture of 
laws or ideas derived from any foreign source 
[ Bhgat Ram Singh v. Bhgat Ugur Singh (17)], 
technical rules of English Law altogether 
foreign to Hindu Law and ideas, ought not 
to be applied in the construotion of Hinda 
Gifta and Wills. Now the term “kindred”, as 
pointed out in the Oxford Dictionary (Vol. V, 
page 702), though ordinarily employed to 
indicate relationship by blood or deeoent, is 
occasion ly, though perhaps not - véry 
correctly from the point ‘of view of thé 
technicalities of English- Jurisprudence, used 
to indicate relationship by marriage, and ` 
reference ia made to & passage from Green 
(Short History, ILI, sections 7, 148) in whio 
the learned writer states,— 


"A gecreb matoh with the king’s sister 
raised him to kindred with the throne.” 

It is not necessary, however, to rely upon 
whatmay, perhaps, bedeemed azomewhat loose 
use of tite expression kiudred. But the same 
remark can hardly bs applied to the defini- 
tion of the term ‘next of kin’ in the Adminis. ` 
trator-Generals Act, 1874, where it is made 
to inglude a widoweras well as a widow. We 
are, however, on more solid ground when we 
bear in mind the conception of the marriage 
relationship as understood by Hinda Jurista, 
and hold that » wife may be deemed as, 
standing in the relation of kindred.to her 
husband. In Ohapter Xi, section 1, paragraph 
No. 3 of‘ the Dayabhaga, Jimutavshana 
observes as follows :— 

“Vrihaspati says in Scripture and in the 
Oode of law as well as in the popular practice, 
g wife is declared by the wise to be half the 
body of her husband equally sharing. the 
fruit of pure aud impure acta, of him whose 


(17) 18 M. L A. 878 at p. 890; 5 B. L. R. 3909; 14 


W. B. 1 (P. 0.) \ 
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wife is not deceased, half the body survives, 
how then should another take his property - 
while half of his person is nlive? Let the wife 


of a deceased man, who left no male issue, 


take his share notwithstanding kinsmen, 
Sakulya, a father, a mother, or uterine 


. brother-be present. Dying before her husband, 


o virtuous wife partakea of his consecrated 
fire, or if her husband die before her she 
shares his wealth: this is a primorsal law." 

in another passage, again in the Daya- 
bhaga; Ohapter IV, section 2 paragraph 


- No; 14, JiniubavabapR observes as follows:— 


"Here Yasiuka signifies property given at 
a marriage. The word guli, derived from 
the verb vu" to mix, imports mixing, and - 
mingling in the union of -man and woman as 
one - person, and that is accomplished by , 
marriage. For a passage of Scripture (Veda) 
expresses, her bones become identifed with 
his-bones, flesh with flesh, skin with skin. 
Therefore, what has been received at the ; 
time of the marriage is denominated yau£uka." 
To the same effect is Manu (Chapter JX ` 
45-46) “the husband is even. one person 
with-his wife for -all religious, noc oivil, 
purposes. Neither by a sale nor desertion 
can A wife be released from her husband." 

‘The identify of person between husband 
and wife thus emphatically expounded for 
religious . purposes is also indiented by 


. Vijnaneswara in his Mitakshara whey ‘he 


commenta upon Verse 52 of Book IL of the 
Institutes of Yajnavalkya (see the passage 
translated by Sastri Golap Chandra Sarkar 


in his Treatise on Hindu Law, 4th Edition, ' 


page 186. The same view*.is luminously 
expounded by Swara Swami in his Bhasy+ on 
the Purva Mimansa, Book VI, Seot 1, Sutras 
18 to 17). A practiad application of this 
doctrine will be found indicated in the case 
of Srinath Das v. Probhat Ohandra Dis (18) 
where ib is pointed out that a Hindu wife' S 
tight to maintenance may be and has, on good 
grounds been, attributed to a kind of identity 


-with her husband in proprietary - right, 


though her right may be of a quite subordi- 
nate oharacter: butibis by virtue of this 
right that she gets & share equal to that of 
& son when partition takes place at the 


instance of male members (West. Babler, , 


Digest of Hindu Law, Srd Edition, pages 262 
892). In view of this principle, which lies, 


-(18) 6 Ind, Cas: 244; 11 C. L. J. 580. 
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- at khe: -rodt of the ‘Finda conception of 


marriage, ib may be reasonably held, without 
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uudue violence to the language need 3 in the . 


axception.to section 99 of the Indian Succas-: 


sion Act, when itis sought to be applied to the 


case of & Hindu Will, that a bequest made by , 


a father to the would-be wife of.his son may 


_be deemed a bequest to a person described. 


as standing in a-particular degree of kindred 
to his son. 
‘there can: be no-room-for controversy that 
the bequest in this case is valid. 


1f this interpretation is adopted; 


The result, therefore; is that the gut. be- A 


quest must be sakta no. the decrecof the Sub- 
ordinate Judge affirmed | and the appeal dis- 
missed with costs. 


| Canperst, J.—By his Will,-dated. the 22nd : 


‘May 1889; Navadipa Ohandra Sarkar’ provided; 
inter alia, that the wives of two of his sous 
were to get a quarter share, each, of his 
- property, aud that, if his said sons were not 


.effect (after an intermediate enjoyment by 
. the testator’s youngest son) when his sons 
ded marry. Ibis not disputed that the two 
Ohandra Sarkar, that the persons who became 
.their wives were in existence: when the 
testator died; and ‘that the plaintiffs Nos, Q9 


not now alive. ' 


anit for recovery of possession of the disput- 


“ed lands upon declaration of the plaintife’. 
title as founded on the "bequeeb made by: 
Navadipa Ohandra Sarkar. "Tho. „contention ~ 
of the defendant No. 1, the appellant i in this ` 


Court, ia that, the bequest being invalid, the 
plaintiffs Nos. 2 and 8 ‘derived no title to the 
property in guit. 

The argufhents at the bar have turned 


Both the lower Oourts mS TN the 


'married at his death, the gift would take - 


-aons married. after the death of Navadipa 


. &ud 8 are the sons of those dite we ‘are 


* 
bad = -— ^ 


upon the construction of section 99 of the . 


Succession Act whioh rgns thus,— 

"Where abéquest ia made toa person by 
a particular description, and there is no parson 
in existence at the teatetor's death who 
answers the description, the bequest i is void. 


.“ Beception.—If property is bequeathed to ` 


a person described as standing in a particular 
degree of kindred to a apecified individual, 
but his possession of it is -defarred. until & 
time later than the death of the testator, by 
reagon of a prior bequest, or otherwise ; and 


ifta person nanang “the description i is alive 


mg 
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9t the death of the testator, or comes into 
existence between that event and such Inter 
time, the property shall, at such later time, 


go to that person, or, if ho be dead, to his 


representatives,” 

Section 99 of the AE E Act has been 
made applicable (by section 2 of the Hindu 
Wills Act) to Hindu Willa made after the 
. 18th September 1870, but the exception has 
“ fbeen.held to be inoperative in the case of 
Hindus, even when they are governed by the 
Hindu Wills Act, because their law does not 
permit bequests io persons who were unborn 
at the date of the death of the teatator. This 
is the contention of the defendant No. 1, and, 
in the alternative, it is urged that the word 

"kindred" in the exception, means blood 
relations and not relations, as here, by marriage. 
I think the defendant No. L cannot suooeed in 
either view of the oase. 

The cardinal rule governing Hindu Wills 
is, that a person capable of taking under a 
Will must be such & person as could take a 
gift inier vivos, and,- therefore, must either 
in fact, or in gontemplation of law, be in 
MM at the date of the death of *the 
testator. ‘The daughters-id law of Navadip 
Ohandra Sarkar were alive when he died, 
though they were not then married to his 
Bons. There wada no uncertainty as to their 


existence, and the Will made provision for an . 


intermediate enjoyment by one of the sons 
But, even if section 99 he not strictly appli- 
cable, the word “kindred” in the exception 
must nob be copstruedin the strict sense of 
the law of England. The expression “next- 


and Administration Act (section 199 of the 

Succession Act), but it is nowhere defined, 
` except in the Administrator. General's Act 
which is not applicable in the present instance. 
"The word ‘kindred’ occurs in seotion 20 of the 
Suoceasion Act which, however, is not part 
‘of the Hindu Wills Act. In the absence of 
authority, but 4n acedrdance with the 


pringiple of benignant construction enunciated ' 


in Tagore v Tagore (8), I think that “kindred” 
should not be limited to blood relations when 
that word is imported into a Hindu Will. 
The testator did not use it, and the teat to be 
applied is, to ascertain whethera gift toa 
daughteran-law ia lawful under the Hinflu 
. Law. Às to this, there can be no doubt. ' A 

daughter-in-law can offer the funeral cake 


(pinda) to her father-in-law. She is capable - 


e 


-— 


-16 M. L. J: 543; 2 Ú. 


-— 
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of reosiving a gift from him during his life- - 
time. It is clear that she can, similarly, take 
the gift after his death. 

The views I am disposed to adopt are in 
accordance with the decision of this Court in 
Nafar Chandra Kwndu v — Bainamala Debi (1) 
where oertein observations of the Privy Counoil 
‘in Tagore v Tagore <B) are cited: “Their 
Lordships, while adcpting and acting upon 
the clear general princi ple of Hindu Law 
that a donee must be in existence, desire not 
to express any opinion as to certain excep- 
tional cases of provisions by way of contract ` 
or of conditional gift on marriages or other .- 
family provisions for which authority may be : 
found in Hindu Law.” l 

I agree, therefore, that this £ppeal must 
fail and be dismissed with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
PURSE BO 06 Civin Appeat No. 285 or 1910. 
May 5,1911. > - 
Present:— Sir Lawrence Jenkins, Kr., 
Ohief Justice, and Mr. Justice Gore. 
GANESH OHANDRA MANDAL — 
JUDGXENT-DRBTO4—-À PPNLLANT 


versus - Er 
PROMOTHO NATH GANGULI axp 
"S XOTRRE— DEORRN-HOLDHAZ— RESPONDENTS. 


- — OQowrt- Fees Act (VII of 1870), a. 11 —Swit for account 


—Prooedure when amount decreed e3cess amount 
claxmed —Kotension of time filmed for payment of Court- ; 


f -2 po Court, 
of-kin” ocours in section 22 of the Probate - 4 a lek 


The final progision of section 11 of the Court.Fees 
Act does not appi to the conditions set forth inthe ` 


NAN, h of that section. 
ianan à v, Nagappa Mudalar, 30 M. 3% i 


L. T.'28, relied upon. 

Appeal from the order of the District Judge 
of 24-Pargannahs, dated March llth, 1910, 
affirming that of the Munsif of Diamond - 
Harbour, dated December 11th, 1909. 


Facts.—Thejudgment-debtor was made | 


liable on a suit for account for Re. 782-10-10. 


Tnis decree was-dated December 14th, 1905. ` 


To it was &tteched & proviso that there should 
be no execution until & Oourt-fee stamp of .- 


Ra. 52 had been paid. The decree. was 


‘appealed againat and reduced to Rs. 760-10.6. 


The final decree was dated September 7th, 1908, 


‘and no proviso ‘was inserted in it regarding 
_ the payment of the Court-fee. 


On the decree- — 


~ 


i | | X 


4 - e 


~ 
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holder's application for execution dated July 
9tb, 1909, it was not pointed ont by the 
office that no Oocrt-fee had been paid, but 
the lower Court became oognizant of this 
fact on December 11th, 1909, and the Court 
then ordered that the defloit Court-fee 
must be filed within 7 days. On December 
10th, a Court-fee stamp of Hs. 50 was pur- 
chased, and on December 18th, the lower. 
Court recordi: —^'Put up on the 20th Decem- 


ber in the presence of Pleaders.” The Court- 


fee stamp beara the Court date stamp of 
December 20th, on which date the objection of 
the judgment-debtor as to the spplication 
for execution being barred owing to the 
Oourt-fee being filed too late, was overruled, 


‘and the execution was ordered to be proceed- 


ed with. 4 

The lower Appellate Court remarked: I 
take it, therefore, that having regard to all 
the facia of the cage, the Court was of opi- 


nion that if, indeed, the period of limitation . 


for the namani of the Qourt-fee was time- 
barred, the facta of the case justified an ex- 


. tension of timeto December 18th and ultimate- 


ly to December 20th. * * The judgment- 
debtor as appellant urges that the application 
for execution without the Court-fee stampa 
was & void application and that the only 
substantial application for execution was 
that made on December 18th, under the pro- 
per Court-fee stamp and that if dated from 
December 18th, 1909, the execution proceed? 
ings are time- barred. This view lam unable to 
take. The original Oourts were greatly in 
error in drawing up 8 decree at all until tae 
Ocurt-fees had been paid. The dgcrees were, 
however, drawn up, and the question when 
the Court-fee should be affixed to it «became 
entirely a matter of discretion vested in 
the Execution Court. .The actual decree 
under execution ia the appellate decree of 
September 71h, 1906. In it thereis no pro- 
vigo that the decree shall be stamped before 
it ia "executed. The lower Court was per- 
fectly justified in extending the time for 
the payment of the Oourt-fee till the 20th 
December 1969 and I see no reason to 
interfere with its order. The appeal is dis- 
missed with costs. Pleader’s fee Hs. 16.” 
Babus Troylukho Noth  Chakravarh and 
Indu Bhushan Brahmachatt, for the Appel- 
lant. 
. Babu Hara Frorad ee, for the Re- 
spondenis. 


/ ^ 
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Judgment.—tThe only point argued 
before ns is whether the final provision of 
section 1l of the : Court Fees Act dium 
to the condition set forth in the 


paragraph of this section. In our opinion, 


it does not, and this is in accordance with . 


the decision in Pesanan Ohettt v. Naga 
Muduliar (1). We must, therefore, disniiss 
the appeal with costa—hesring fee, one gold 
mokwr. 
; Appeal dismissea. 
f1) 30 M. 32, 16 M. L. J. 543; 3 M. L. T. 23. 
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CALOUTTA HIGH OOURT. 
Srzoonp Oivic APPrAL No. 2082 or 1908. . 
May 25, 1911. 
_ Tresent; —Mr. Justo Holmwood and 
M. Justice Teunon. 
BADAM KUMARI DASI— Derexrawr— 
gens 


HARI DASI DA SESE tir: 
RreSPOEKDENT. a - 

Morigage— Decres on mortgage —Sale in emocution— 
Purchase by decree-holder— Obstruction tn takwng posset- 
ston by alleged purohaser— Fresh suit on mortgage. 

The plaintif, a mortgagee, obtained a decree for 
sale on her mortgage, and in execution purchased the 
mortgeged property; on coming to take possession she 
"us opposed by the defendant on the allegutibn that 
she had purchased the mortgaged property por 
m r. This was the first time, 
heard of the sale =e now Wengi & 
the mortgage-bon 

Held, that the ag is gntitled to sue the pur- 
chaser inpossesalon, of whose posseewion she hed no 
notice, on the mo as long as sheís in time, and 
a suit for possession giving the.defendant an oppor- 


‘tunity to redeem would only be an alternative course 


of action involving precisely the same issues, 
Gauri Ohurn Patwi,v. Sila Patni, 14 O, W.N. 940, 


5 Ind. Oas. 110, relied upon. 


Appeal from the decree of the ‘District 


Judge of 24- Pergannahs, dated June 1st, 1908, 


modifying that of the Munsif o: Alipur, dated 
Deoember 4th, 1907. 

Babu Hasendrd Krishra Mukheries for Babu 
Joy Gopal Ghosh, for the Appellant. 

Babu Satleswar Sen, for tho Respondent. 

Judgment.—The only question that 
really arises in this second appeal is whether 
the suit is maintainable in its present 
form, Thesuit is based upon & mortgage- 
bona executed by Hari Das Das in favour of 
Hari Dam Dasi, his sister, in the year 1802 for 
Hs. 49. The learned Judge has set out the 
circumstances and-the only one which we 
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need refer tois that the plaintiff sued on her 


mortgage and the mortgaged property was 
brought to sale and purchased by the deoree- 
holder and on coming to take "possession she 
was opposed by the. first defendant, who is the 
daughter ofthe second defendant; on the'al. 
legation that she had purchased the mortgage- 
property from the mortgagor. This was the 
outst time the plaintiff says she heard of the 
“sale, and she now contends that she can bring 
a guit upon the mortgage-bond. For the 
appellant it. is contended that she oen only 
sue for possession with liberty to the defend- 
ant io eem. The learned Judge in 
dealing with this question has referred to 
the case of Nabin Ohandra Roy v.' Magan- 
tara Dasya (1) and the case of Jugdeo Singh 
v. Habibulla Khan (2),and we have also been 
referred to and oonsidered numerous other 
cases, none of which: appear to us to touch 
the matter before us with the exception 
of the case of Gawri Churn Paint v. Nita 
Pains (8). This is & case whichis on all 
fours with the present; for a widow who 
had ceased to be the widow of the deceased 
mortgagee and, therefore, had lost her*in- 
terest in the mortgage-property was sued 
and a  morigage-deoree waa obtained in 
ignorance and ib was held that thab was 
no bartoa suit subsequently brought in 
ejectment against the mother who was in 
possession of the property. It was farther 
clearly held thatit was still open to the 
plaintiff to bring a fresh suit, if so advis- 
ed, on the bags of Bis mortgage, against 
the mother and that this is ko, is perfeotly 
clear. The mortgage-debt has never been 
‘satisfied. The suit against the mortgagor 
was infruotuous as he had already parted 
with the equity of redemption, so, that the 
plaintiff can still sue the, purchaser in 
possession, of whose possession he had no 
notice, on the mortgage as long as he was 
in'time, and a suit for possessio giving 
the defendant wm opportunity to redeem 
would only be an alternative course of action 
involving precisely .the same issues. We 
are, therefore, of opinion that the suit is 
mainteinable as a mortgage and though not 


precisely for the same reasons às are given 


by. the learned Judge. 


a) 100.924. . 
(2) 12 C. W. N: 107,8 C. L. J. 013 
(8) 14 O: W. N. 846; 5 Ind. Oas, 710. 
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Two minor points were argued, firat, that 
the plaintiff is saddled with notice because 
the defendant was in possession.priorto her 
going out to enforce the mortgage-decree and, 
therefore, must be presumed to have been 


in possession at the time of the suit. We 
think there is nothing in this point. Ib ix 
clear that the plaintiff learned for the first 


time of the defendant's possession when 
she went out to take possession. She bad 
been deliberately deceived by the defendant's 
father who: is a Pleader when she went to 
ask him whether there had been & sale and 
that gentleman denied that there had 
been & sale. It seems to us that the 
plaintiff took every precaution which a. 
reasonable man oan take under the cir- 
cuinstance. 

-The third point is, thas the Munaif should 
have postponed the hearing ofthe case on 
the application of the defendant. This is 
argued before us on the basis that the 
4th December was fixed not for the hear- 
ing of the oase but for the consideration 
whether oertain records should be gent for. 
We find from the order shest that thia is 
not the oase. On the 12th November 
1909, the Munsif clearly ordered that the 
case was adjourned to the 4th December 
for hearing. . Oa the 80th November the. 
defendant applied for calling for the record 
and the Muosif rightly said that he would 
consider that question at the hearing, that 
is, of course, on the 4th of Decembar. On the 
4th December he proceeded with the hearing 
whereupon the defendant did not renew her 
application fgr the records but made a general | 
application for time, apparently on the 
ground that she had not got her witnesses. 


AB. she had had two previous adjournments 


on dates which had been fixed for hearing, 
this application for time was very .properly 
disallowed. 

The appeal fails on overy groun land is dis- 
missed with costs. We assess the hearing fee 
at two gold mohurs. 

: Appen dismissed. 
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- PUNJAB OHIEF COURT. 
Srcoxp Civin Apprat No. 1057 or 1910. 
June 5, 1911. 
Presoni:—Mr. Justice Johnstone.  ' 


SAIF.UD-DIN ax» oruEBss— PraiwTI-ER— _ 


APPELLANTS 
versus ` 
HANSBRAJ—D areapant—REeSPor DHAT. 
Iimitation—Obdjoction by third party to attachment 
and sale of #nmoveable property —Objection disallowed 
— Sale cornfirined—Sant for possession by objector — 
Objector no party to decree — Limitation Act (IX of 
1908), Sch, I, arts. 12, 144. 
Whenever an &gctiun-sale takes place, thore are 
always certain people who are bound by it to this 
orient thatif they wish to avoid it, they must sue 


directly to have it seb aside, but there are also per- 


who may simply ignore the sale. 

Mo Lal oY Karala Din, 25 O. 179, referred to. 

An objector, who was nots to the decree, 
under which the sale took place, and whose 
title to the immoveable property sold is not denied, 
can ignorethe sale. A suit by such an objector for 
possession of the sold property against the aactlon- 
purchaser is governed by Article là4 and not by 
Article 12 of the Limitation Aob | 

.Malkariwm v. Norhari, 25 B. 397; 271 A. 210, 2 

‘Bom L-R. 927; 5 O.W,N. 10; 10 WLL J. 888; KAtaraymat 

v. Diam, 83 0.208; 2 A. L. J. 71, 10.L.J. 6584; 7 Bom, 
L. R. 1; 90. W. 201 ; Jawala Bahas v. Masiat Khan, 
56 A. 346; Kadar Hussain v. Hussain Saheb, 20 M. 
118, relied upon. 


Seoond appeal from the orderof the Di- 


visional Judge, Jullandur Division, dated 25th 
July 1910, reversing that of the Munsgif, lst 
olass, Jullundur, dated the 20th December 
— 1909, decreeing plaintiff's claim. ~ i 

Rai Sahib Pundit Sheo Narain, for the Ag- 
pellants. i 

Rai Sahib Lala Sukh Dral, for the Respond- 
ent. . 

2 udgment.—In December 1907 the 
sale of the property in dispute by auction 
was confirmed. Defendant No. l was the de- 
oreo holder and defendant Now 2 the judg- 
“ment-debtor. The plaintiffs filed objections 


but these were dismissed on the 10th Maroh: 


1908 as having been filed after the sala was 
confirmed. They then proceeded to institute 
a declaratory suit on the 17th July 1908 
which was dismissed on the 2nd March 1909 
on the ground that the auction-purohaser, de- 
fendant No. 9,waa in possession, and that, there- 
fore, the suit should have been for possession. 


Upon this the plaintiffs filed the present suit 


for posseasion on the 2let May 1909. The 
first Court gave plaintiffs a decree holding 
tnier alia that the suit was within time, but 
the learned Divisional Judge, applying Article 
12 of the Limitation Act, ruled that the suit 


/ 


INDIAN OASES. 


[1911 


was time, barred. He held, with reference to 
Malkariun v. Narhari (1), that Article 12 
was applicable, and he alao held that section 
14 of the Limitation Act did not enable'plain- 
tiffs to exclude in the computation of time 
the period during which they were proseout.- 
ing their deolaratory suit. The plaintiffs have 
now come up to this Oourt on the reMision 
side and the petition has been sdmitted as a 
further appeal on the ground of limitation. 


* 
— 


In my opinion Article 12 of the Limitation : 


Act does not apply st all. The way 1 look at 


the case is this. Whenever an auction-sale : 


takes place there are always -certain people ` 


who are bound by it to this extent that if 
they wish to avoid it they must sue directly 


' to have ib set aside; and there are also 


persons who may simply ignore the sale with 
reference to this. 
Lal v. Karrabul Din (2).. In my opinión, the 
present is one of the cases in which ‘the 
plaintiffs can ignore the sale. Their original 
title to the property in suit is not denied and 
they were not parties to the decree under 


Ldraw attention to Moti 


Y 


which the gale took place, nor has anything 


hapfened since which, in my opinion, makes 


them répresentatives of any of the persons. 


go interested. : 


No doubt, after the death of Husammat Jiwi. 


there was & dispute between the plaintiffs and 


defendant No. 2, the judgment-debtor- afore- : 


said, as to the.right to hold the property in 


suit and & Oriminal cage occurred which was 
compromised. Money passed from plaintiffs to’ 


defendant No. 2, and property in suit was ad- 


mitted to be the property of the plaintiffs. 
It seems to me that, inasmuch as the ori- 
ginal title of the plaintiffs, as has already 
been said, is nobdenied this transaction was 


e not a sal by defendant No. 2 tothe plain- 


tiffs; but rather*that the plaintiffs were the 
original owners of this property- and re- 
mained owners all 
moment, ` 


Taking, then, that the plaintiffs were . not 
"parties to the decree or the execution and in 
no way claim under any of those parties, it 


along qp to the present- 


only requires & careful examination of ‘the: 
following: rulings to show thatthe plaintiffa': 
case does not fall under Article 12 aforesaid, 


if Malkariws v. Narhari (1); Khiataimal v, 
(1) 25 B. ss nu 937; 5 C. 


C. W. N.10, 10 M. L J. 
'(3) 25 0. 179, . 
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Te l , On the 19ch January 1906, an erecution-creditor 
` Diam (8) ; Jawala Sahai v. Masiat Khan (4) filed an application under soction 285, Oivil Procedure 


. and Kadar Hussan v. Hussian Saheb (5). Code, 1888, for attachment and sale of certain im. 
. . Itig; nob necessary to disoues these rulings moveable property in execution of a mortgnge-deoree 
. in detail. Jt is sufficient to say here that dated 16th January 1003. Attachment and sale were 


- the Bombay ruling is concerned with one ordered and execution was transferred to the Deputy 


: Oommissi ho returned th i 
. get of facts and that the Calcutta ruling , that “ihe poe wind iis sea a M 


explains that the Bombay ruling does not ap- ' - surveyed land, whorces the land which the execution- 
ply universally to all anita for property which  oreditor required to be sold was surveyed. On the 
*' has been sold by suction in execution of q  l4hJsnuary 1907 the execution-creditor appeared 


4 in Court stated that the applicati 
. decree. The Allahabad ruling 5pema to m9 A er he would apply Lge etal us 
to pub the distinction in a very satisfac- proper extracts of survey numbers owned by the 
| tofy manner. Mr. Sukh Dyal urges thatthe Judgment-debtor. 
Allahabad ruling is incorrect, but I am unable _ The Court ordered the file to be struok off and 
. to agree with him and 1 prefer to follow it. 


allowed the creditor his costa. 

4 : - The judgment-oreditor then filed the present 

. The above remarks really dispose of the application onthe 12th April 1908: ` 
_ caso, but I^ may observe that Mr. Bheo ge A nir a gei berred undér 

EL 0 e on 

. Narain for the appellants also urges that, The order of the 14th Jauuary 1007 was an 
under seotion lá he should be allowed to ex- (gor disposing of tho applicati ; 
- : à application. 
clade, even if Article 12 does apply, the period The execution had been suspended by an act of 
during which his olienta were prosecuting the judgmentoreditor, by his deliberate with- 
the declaratory suit. In my opinion the drawal.” Therefore,.on the 12th April 1908, there 


: : . Wes no execution pending under the „first 
_proposifion is more than doubtful but I need application; the attachment hed been removed and 


not discuss ibat length because my finding all potentiality for active opera&ior thab the &ppli- 
is that the snit, is governed nob by Article ` cation had ever possessed had not only been suspend- 


12 bat by Article 144-of Schedale II of tthe 


Limitation Act. l PEE i 
. For these reasons, I acoept the appeal, 
sot aside the order of the learned Divisional 
Judge and remandthe oase to him for decision 


ou merits. | ; 
Appeal accepted. 
. (8) MR PUT eee ee 
LB1;90.W.N. 201. , 2 
- (4) 26 A, 348. * Um 
5) 20 M. 118. | 





SIND JUDICIAL COMMISSIONER’S 
|» OOUBT. , j 
Hiau Oourt JorsplorioN. 
BSzooxo Orvis Appear No. 41 or 1909. 
April 19, 1911. 
Jresent:—Mr. Pratt, J. O., and 
. . Mr. Orouch, A. J. O., 
Mssammat JANUL —APPRLLANT 
VOreus 
HARUMAL walad AYARAM AND OTHERS— 
RESPONDENTS. - | 
Lémitation—~Fesouiion of decres—~Application for sale 
perty —Esiract not | filed — Applicatios 


$37, 338. 


ed bab terminated by the order of 14th January 
1907, Theapplication of 1905 did not comply with 
the provisions of sections 237, 238, Civil Procedure 
Code. Consequently, the application of 1908 could 
not De considered as an applitation to restore or 
revive the old application. 2 

r-wd-dé» Ahmed v. Jawahirlal, 37 A. 884; 10. 
L. J. 881; 15 M. L. J. 258;90. W. N. 601, 2 A L J, 


. 807;7 Bom. L. R. 488, distingulahed 


. There is no principle of law or equity which jastifies 
& Court in construing an. application as -something 
esasniially different from what it really is, in order 
to give relief to a party whose omse soems to demand 
symp&thetic treatment, 


Mr. Kalumel, for the Appellant. 
Mr. Tarachand, for the Respondents. 


Judgment.—the only issue which 
frises in this second. appeal is,— Was the 
application for execution in*time P 

On the 19th January 1905, the.execution- 
creditor filed an application under geotion 
285, Civil Procedure Code, for attachment and ` 
galo of certain immoveable property in exeon- 
tion of a mortgage-decree, dated 16th January 
1908. Attachment and sale were ordered 

“and execution was transferred to the Deputy 
Commissioner, U. S8. F. The Deputy~Com- 
missioner returned the papers pointing oat 
that the application for exeoation referred to 
unsurveyed land, whereas the land which the 
execulion-oreditor required to be sold was 
Burveyed, ` 

On the 14th January 1907, the exqgntion- 

: `. 
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creditor appeared in Oourt and msde the 
‘following statem ent:— 

“I have attached defendant's share of land, 
but according to the settlement, defendant's 
share has been separated, and separate numbers 
have been formed. Henee, I will take an 
extracts and apply a second time. The ap- 
plication may be struck off, and I will get 
costs.” 

The order passed by the Oourt was,— To- 
day Jivatrai for himself, and as attorney for 
plaintiff No. 2i8 present. According to the 
' statement of the plaintiff the application is 
struck off the file, and theattachment removed. 
Plaintiff will get costa.” 


' The order sa to costa could only be made 
under section: 218, Civil Procedure Code, 
and an order under that section could be made 
only when the application was disposed of. 
' The fact that costs were given by the order 
leads, in our opinion, to the inevitable infer- 
enoe that the application was then finally dia- 
posed of. Nor is there anything whatever in 
the statement of the judgment-creditor, or in 
the order itself which raises the least doubt 
in our minds that this inferenceis correct. 
There was a perfectly clear expression of in- 
tention to withdraw the application, and the 
order passed «as such as would ordinarily be 
passed on the withdrawal of an application. 

The present application was filed on ,the 
19th April 1908. Prima facie, it is barred 
under Article 182 (2) of the Limitation Act. 
The learned District Judge has, however, held 
that it was an application to revive an carry 
through a pepding execution, Suspended by no 
act or defanlt of the decree- -holder, and not an 
application to initiate a new ore," and hé re 
Jies on Qamar-ud-din Ahmed v. Jatcahirhal 
(1). 


But the execution had been suspended by 
an act of the judgmentcreditor by his 

deliberate withdrawal. On the. 12th April 
1908 there was no execution pending under 
` the first application, the attachment had been 
removed, and all potentiality for active. 
operation thatthe application had ever posg- 
sessed had not only been suspended but ter- 
minated by the order of lth January 1907. 


Before the old application could possibly be “Court and restore and affirme the 


treated as a subsisting one, it was necessary to 
restore it to the flle. 


(1) 27 A. 984,10. I. 2, 881; 15 M. L. J, 258,9 C. 
W. Ns 901,8 A D. J. 897,7 Bom, L. R. 483 
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But the old application, as it atood, did 
not comply with the provisions of sec- 
tions 237 and 282, Oivil Procedure Code. The 
description of the immoverble property which 
it was desired to attach was incorrect: it 
referred to defendant's share of certain un- 
surveyed land, whereas attachment was 
sought of definite survey numbers registered 
in defendant's name. Nor was the applic - 
cation accompanied by an extract from the 
register. 

The. application could not, therefore? be 
re-admitted on to the file unless amended jin 
material particolara {section 245, Civil Pro- 
cedure Code.) 

Before, then, we can regard the appli- 


cation of 1905 es a pending subsisting ap- 


plication, we must first oonsirue the ap- 
plication of 1908 aa an application (1) -to 
reatore the old application to the file, and 
(3) to amend it; and, further, we must aB- 
sume that this Apoi dalon wag granted. Baut 
to so construe ihe application and to make 
such assumption, in deflagce of the olear 
pttrport of the words, and of actual facta, 
are possible only if it be permissible, when 
interpreting documents and legal acts, to in- 
troduce obvious fictions. "Thereis no priu- 
ciple of law or equily which justifies a Court 


in construing an application as something 


essentially different from what it really 
is, in order to give relief to’ a party 
whose case seems to demand sympathetic 
treatment. ? 

The reported decision relied on by the 
lower Court in no way juatifies ita order. In 
that case ihe Privy Council held that the order 
on the first application was ` in no sense a final 
order’ nd the application "under considera- 


, tion was in sybstance, as well asin form, au 


application toreviveand carry through a pend- 
ing execution,” 

Mr. Kalumal has, in asgument, suggested 
that the application te the Muthtyarkar 
for sale was a stop- in-aid, but, inthe words 
of the Snb-Judge,— ese sufficient to say 
that the contention loses sight of the fact 
that the application contemplated by clause ' 
(5) of Article 182 must be to a Court." 

We reverse (he order of the lower 
order 
of ihe original Court, Respondents will pay 
all costs of this Court and the lower Appellate 
Court, 


Order reversed, 


ul 
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RwePon DEMTS. 

Principal and agent —Afent’s signature to promissory- 
note per proo-—Notice to holders af the nature and enteni 
of Pas agent's authority—Hindw Law—Jowmt fradiag 
famsly— Position and rights of minor partner —Liabslity 
of minor and his estate for acta dons by the manager— 
Position and rights of a minor, sole owner of a trading 
eonon &—Líability of minor for acts done by guardian 
to minor —Power-of-attorney— Power to draw 
bilis — Right of agent to draw bills ọn Ads own name — 
Right of guardian totudemmity as against the menors 
assests — Rights of credstora to proceed against the 
minor's estate, 


Se anand 


Where an agent, in whose favour the guardian ofa , 


minor executed a power-of-attorney, signs s pro- 
note “er proc”, thd holder must be deemed to have 
notice of the power and its contents and of the faob 
that the bnsiness belonged to a minor, and of the 
extent of the agents authority under the power. 

The nature and extent of the liability of a minor 
member of a Hindu trading partnership, for acts done 
by the ng member, are different from those of 
u minor who is the sole proprietor of s trading concern 
for acts done by his M 

Minor members of a trading partnership are bound 
by bills or notes drawn by managing members not 
in the carrying on of the business but also on 


connected with the business, 

. In such cases, the minor's liability 1s limited to his 
share in the business onthe analogy of section 24 
of tho Indian Contract Act, 1972. — 

RBagwnathjee Tarachand v. Bank of Bombay, 84 B. 72; 
2 Ind. Cas. 178; 11 Bom. L. R. 255, followed. 
Ramlal Thakurdas v. Lakshmi Chand Muniram, 1 


B.H O. R. A, BL Jokwrra Bibes v. Sri Gopal Misser, 


10. 470 at p 475; and Bankrabha: w, Maganlal, 20 B. 


200, referred to. e 
Where a minor is the sole owner of the business, he 
1s not bound by the acte of Í&n, unless such 


acts were done for the benefit of the minor. The 
rule applies whether the minor acquired his right to 
the busineas by birth and survivorship or by inhérit- 
ance or bequest. . . 

In India & widow and natural guardian may pro- 
perly carry on a family business belonging to a 
minor through a manager. In such a case, the guard- 
jan, and not the minor or beneficiary, on whose 
behalf the business is carried on, is the person per- 
sonally liable on contracts ent into in the course 
of the business. 

Joy Kristo Oowar v. Nittyanand Nundy,8 O. 788, 
90. I. R. 440, Labouchere v. Tupper, 11 Moore P:O. 
198, 5 W. R. 707, referred to. ; : . 

Waghela Rajsamghé v. Shekh Masludin, 11 B. 551; 
14 L Á. 89, Indur Ohender Gtugh v. Radha Kishore 
Ghose, 19 O. 507; 10 L A. 90, referred to, 
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bills or notes given by them for purposes un- | 


The guardian, however, is entitled to indemnity for 

Habilities properly incarrod only owt of the assets of 

the minor embarked in the buswness. Similarly, ore- 

ditora who have no right of direct recourse 

the minor or his estate, can, where the guardian has 

such right of indemnity, proceed against such assets. 
In ro Johnson, 15 Oh. D. 548; 40 LJ. Oh. 745; In re 


~ ‘Means, 34 0. D. 597, referred to. 


-The words of a powerauthorising an agent to enter. 


“dito any contractaor agreements of any kind. with 


any olher person, creates no power in the agent to 
enter into & transaction with himself. 

‘Btaiaback v. Read and Co., 62 Am. Deo. 648; il 
Grattan 281; Jomenjoy Ooondoo v. Watson, 9 App. Cas. 
501 af'p. 589; 58 L- J. P. 0. 806; 50 L. T. 411; Bank of 
Bengal v. Macleod, 5 M. I. A. 1, referred to. 


Appeal against the judgment and decree 
dated the 21st October 1909 of the Hon'ble: 
Mr. Justice Sankaran Nair, inthe exercise 
of the ordinary original Civil Jurisdiction of 
this Court, in O. 8. No. 848 of 1908. 

Mr. V. V. Srinivasa- Atyangar, for the Àp- 
pellanta. i 

Mossrs. N. (rani, O. Madhavan Natr 
instructed by Mesars. Grant and Greatorew, 
for the Respondent. : 

Judgment. 

Wallis, J.—This is an appeal from a judg- 
ment of Mr. Justice Sankaran Nair sitting 
on the'original side, by. which the plaintiff 
Bank recovered judgment against the asseta 
of the minor defendant on flve promissory- 
notes made on the 19th and 24th July 1908 
for Rs. 9,100 in all by one K. A. Lakshmi- 
namasimham, acting under a power-of- 
attorney from the minor's mother and natural 
guaidian, who was carrying on business uvder 
the style of Sankaramasawmy and Son. 
The “busineda was x joint family business 
carried on by fhe father on behalf of himself 
aud the minor under his own name,and on hia 
death his intereaj passed by survivorship to 
the minor who became the sole owner. The 
nobes were signed by K. À. Lakshminarasim- 
ham, P. P. Sankaramasaway and Son, and were 
made in favour of the firm of O. L. Cautham 
and Oo. of which Lakshminarasimke was the 
leading partner and werp discounted by Can- 
tham and Co. with the plaintiff Bank who 
credited them with the amount of the billa. 
At the time Osntham and Oo. were 
of good oredit, but indebted to Sanka- 


.ramasawmy and Son in about Rs. 25,000 on 


a balance of acoounta. Within a month they 
absconded and were adjudicated insolvents 
and the plaintiffs now seck to recover the 
amountof theas hills from the minor defendant. 

Acoordirg t^ tie evidence the PER were 


7 
s 


-£0 m g 


&ware that ihe agent by whom the noten 
were signed was & partner in the firm of 
.Cantham and Oo., in whose favour they were 
made but did not know that the business of 
Sankaramasawmi and Son belonged to a 
minor as they omitted toinspect the power- 
of-attorney. Jt is, however, well- soitled that 
the signature having been made ' per preo ” 
they must be held to have notice of the cop- 
-ients of the power and, therefore, of the fact 
. that the business belonged to & minor and 
of^ the extent of the agents authority: 
under the power. The learned’ Judge 
has found that the notes must be 
treated as made by the mother and 
guardian herself and, having regard to the re- 
citals in the power, that as mother and 
guardian of herson she was desiróus of 
carrying on business under the style of Ban- 
karsmasawmi and Son and to the power it coon- 
ferred upon the agent in her name and on 
her behalfin her capacity as mother and 
guardian to carry ou the said business and 
sign, make, draw, accept, endorseand negotiate 
all cheques, receipts, letters, acoounts; pro- 
miseory-notes, hendig, drafts, bills of exchange, 
indents invoices and delivery orders and all 
other papers whatsoever." I think the 
learned Judge was right and that the notes 
must be treated as purporting to bs made by 
the mother and guardian carrying on the 
' business of Pank'aramasawm: and Son by*her 
agent under the power. The case for the 
respondents is that ib was necessary and pro- 
per for the mother apd guardian to casry on 
during the minority, the ancestral business 
to which her own son had sucoesded, and 
for that purpose to appoint an agent to carry 
it on and io give such ageft power to draw 
billa and promiesory-notes in her name, én 
the ground that such a drawing of billa and 
notes ja necessary and incidenial to the carry- 
ipg onof a business and that the busines 
could not be carried on without ib nnd they 
contend that the minor, though not a party 
to notes, made by his guardian, is liable on 
them to the extent of his estate. 
The learned Judge agreed with these con- 

‘tentions and was of opinion that the liability 
of the minor in - these circumstances is 
. similar to that óf a miror member of a joint ° 
Hindu trading family fer bille drawn by the - 
maneging bmember. Tke extent and nature 
-of this liabilily have recenily been consider- 


ed if Ragnanathji Tarachand v. The Bunk- of 
e g z i ~ 
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pressly decided for.the first time in this 


‘on the credit ef the family property". 


roa 


Bombay (1), where it was held hat the minor 
was li&ble to the extent of his share in the 
firm on bills or notes drawn by the manag- 
ing member in the name of the firm but in 
fraud of it and for paren unconnected 
swith it. - ; " 


In doing & 80 Chadanvackas ds applied the 


. rule laid down by Sausse, O. J., in Ramlal 


Thakurdas v. Lakkmi Ohand Muniram (279 


_that "In carrying on ayoh a trade, infant 


members of the undivided family will be 
bound’ by all acts of the manager (or *the 


adult members acting as managers) whioh 


are necessarily incidental to and flowing out 
of the carrying on ofthat irade.. 
power of a, manager to carry on & family 
trade neóessarily implies & power to pledge 
the property and credit of the family for the 
ordinary. purposes of that trade". It is, 
in my opinion, unnecessary to consider the 
reasonirg by which the learned Judge satisfied 


himself that this ruling was in. &ooordánoe | 


with, the smrtthis and their: commentaries, 
because it seams to-me, the«genergl principles 
laid down in the above passage are far too 
well-settled to admit of question at the pre- 
ay. The important point ex- 


case is that minors are to be bound not only 
on bills or notes drawn or made in the carry- 


--ing-on of the business, but on such bills, or 


notes drawn or given by the persons carrying 
onthe family business for purposea uncon- 
nected with the business. AlL that Sausse, C. J.,- 
says in Ramlal Thakurdas v.. Likshmi Ohawd 
Muniram (2) is that “Third parties in the 
ordinary course of bona fide trade dealings, 
should not he held bound to investigate the 
status of the family... whilst dealing with him 
This 
does not seem to mean. more than that ibia 


unnecessary to inquire whether there Are. 
-minors‘or not, 


Similarly, the remarks of 
Pontifex, J., in Johwrra* Bibes vi! Sreegopal 


‘Misser (8) are ocnfined to " debts honestly in- 
curred in carrying oh such business". 


Simi- 
larly, in Sankrabhat v. Muganlal (4), it was 
held that where an ancestral business descends. 
to and is carried on by & widow the reversion- 
ers are liable for debts properly incurred by 
hér in connection with the bustnesa on tke 

(1) 84 D. 72, 2 Tad. Cas. 178; 11 Bom. L. B. 256 

2) 1 B. H.O, B. Ap. 51. 

6 A 1 0.470 at p. 476. . 

20 B. 206, 
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ground that so far as carrying on the business 
is concerned, her position is analogous to that 
of ihe manager of & joint Hindu family. 

The question of liability on bills drawn for 
purposes unconnected with the business and 
in fraud of the family did not arise in these 
cases, but it seems to me that, as held by the 
learned Judges, the minorin sucu & oese is 
@isble to the extent of his interest in the 
firm, and this for the reason, given by 


Batchelor, J., in his judgment, that we mast 


:be guided by the analogy of the law of 
partnership. A joint Hindu family business 
is & peculiar sort of partnership. 

In England, according to the judgment of 
the House of Lords in Lore and Ohrtsimas v. 
Beauchamp (5), a minor may be a partner, 
bat judgment cannot be obtained against him 
on & partnership debt but the adult partner is 
entitled to insist that the assets are applied 
in the first instance in satisfaction of the part- 
nership debts and if the proper steps are 

_ taken, this right can be made available for the 
benefit of the creditors. In India, section 247, 
Indian Contract Act, which allows’ a minor 
to bea partner and declares the share of the 
minor in the property of the firm to be liable 
for the obligations of the firm, has much 
the same effect and renders section 251 
so far applicable. Under section 251, eash 
partner who does any act necessary for, or 
usually done in, carrying on the business 
of such & partnership as that of which he 
is a member binds his op-partnership to the 
same extent as if he were their, agent duly 
appointed for that purpose, and illustration 
(a) shows that where A. and B. are partners 

-and A. in the name ef the firm drawa a bill 
of which B. has no notice and.any trangac- 
tion in whioh he haa no interest, stH] B. is 
liable on the bill. In the sameway, it seems 
to me, @ minor member of a joint Hindu 
trading family should be held liable on a 
bill drawn by tHe manager, his liability. 
being limited to his share in the business on 
the anulogy of section 247. "These are the 


grounds on which Batchelor, J., based his: 


judgment and I think the conclusion is not 
only sound but also in accordance with con- 
venienoe. There will generally be minors in 


a joint Hindu trading family and it is desir-, 


able that auch families should be in a position 


to trade as freely as other firms. I am not, 
W (1804) A. O. 007; 68 L. J. Q. B. 802; 11 E. 45; 71 
L. T, 687, 43 W.R. 120; 1 Manson 487. 
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however, prepared to apply this rule to minors 
who are not trading in partnerships’ but are ` 
sole owners of the business without a separate 
consideration of the law affeating guardians 
and minors, etc., the extent to which a minor 
is liable on contracts made by- his guardian. 
In Waghela Rajsangs vw. Shekh Masludin 
(6) it has been held by their Lordships of 
the Judicial Oommittee that in Indis a 
guardian has no power to bind his ward by 
a personal covenant. There the guardian 
had alienated part of the ward's lands in 
satisfaction of a debt binding on the ward, 
and had oovenanted on behalf of himself 
and the ward, to indemnify the oreditor if 
the land turned out not to be rent free. 
Though the oovenant was apparently 
beneficial to the minor, their Lordships 
held it was not binding on him. At page 
561 ooour the following observations which 
appear to show how the present case should 
be approached: — Now it was candidly stated 
by Mir. Mayne that there is not in Indian 
law any rule which gives & guardian or 
manager greater power to bind the infant 
ward by & personal covenant than exists in 
English Law. ‘In point of fact, the matter 
must be decided by equity and good oon- 
science, generally interpreted to mean, the 
rules of English law if found applioable to- 
Indian society and circumstances. Their 
Lordships are not aware of any law in which 
a guardian has such power nor do they see 
why it should be sgo in Indiae. They conceived 
it would be a very improper thing to allow 
the gfardian to make covenants in the name 
of his ward 80 as to impose a personal 
liability upon the ward”. In Indur Chunder 
Singh v. Radha Kishore Ghose (7), where the 
guardians had taken oertain lands on lease 
in their own names, but, aa was alleged, for 
the benefit of the minor, their Lordships held 
that neither the minor nor his estate oould 
be made lisble on the contract. e 
On the above decisions, ib appears to me 
that neither the minor nor his eatate as such 
can be held liable on the notes.sned on. 
In order to seo whether the holders of the 
notes,are entitled to any recourse against the- 
minor it is necessary, in the first place,to asoer- 
tain the rule of English Law as embodying 
pima fade, acoording to their Lordships’ 
observations, the rule of justice, equity and 
8) 11 B. 651 (P. O.); 14 I. A. 89. 
i) 10 O. 507 at p. 512, 10 I. A, 00. 
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good conscience which we are bound to apply. 


Further, if the minor is the sole owner of the 
business it does not seem !to make much 
diffarenoe whether he has acquired it by birth 
and survivorship, as here, or by inheritance 
or, bequest, as in England. In either case 
it seems to me what bas to be considered ia the 
interest of the minor. In England o guardian 
is not ordinarily entilled to carry-on a 


business to which the ward las succeeded 


and in Land v. Land (8) Sir George Jessel 
after a search for precedente held that 
the Court had no jurisdiction to allow this 


. to be done, unless in pursuance of testa- 


mentary authority or at the instance 
of creditors of the estate. Mr." Simpson in 
his book on “Infants” suggests that the 
rule is too atrictly stated and that one pre- 
cedent was overlooked. In India, at any 
rate, the rule appears to be otherwise. In Joy 
Kisto Oowar v. Nittyanund Nundy (9) it was 
held that a widow and natural guardian may 
properly carry on a family business belonging 
to a minor son through a manager, and I am 
not prepared to differ from this decision which, 
so far I know, bas never been questioned 


and merely recognises the: usual practice.. 


But it appears to me that even so the same 
rule must apply as when the legal repre- 
sentative or guardian is allowed to carryon the 
business in England and that the guardian 
or legal representative, and not minor or 
beneficiary on whose behalf: the business is 
carried on, isthe person personally liable on 
contracts entered into in the courae of the 
business [Labouchere v. Tupper (10) ]. Creditors 
of the business have, therefore, no right of 
direct  reoourse against the minor or his 
estate but as the guardian is entitiede to 
indemnity for liabilities properly Incurred 
out of the assets of the minor embarked in the 
business, creditors of the business, it has been 
held, are entitled to proceed direotly against 
such assets. Where, however, tLe guardian 
has noright to indemnity against the assets 
in the business, as where he has acted impro. 
perly, neither have his creditors, as held by 
Sir George Joesel in Inse Johnson, Shearman 
v. Robinson (11) which was followe 
In re Hvaons, Hoans v. Hoans (13), 

e 48 L. J. Oh. 811. 

(0) 3 0.738; 8 0. L. R. 440. 

0 11 Moore P. O. 198, 5 W. R. 797, 
90 W. R. 1688, 

(12) 84 Oh. 697, 56 D. T. 768, 85 W, R. 568, 


/ 


d in 


e 
e 


INDIAN OASES. 


15 Ch. D. 548 40 L. J. Ch. 745, 43 L T. 873, 


[1911 


Applying these prinoiples, it appears to 
me that the plaintiff can at moat be entitled 
to a decree against the asseta embarked in the 
business and that the decree against the 
estate of the minor went too far in my view. 
In his judgment the learned Judge observed 
that it was not alleged or proved thatthe minor 
had any prbperiy not devoted to the trade, 
but this, it appears to me, i8 matter to he 
ascertained in execution. 

Two questions, then, remain. Is the guar- 
dian liable on the notes made by the agent aA 
acting under the apparent authority conferred 
by the power—Pryani Powis and Bryant v. 
Quebec Bank. (13) and “Is she entitled to 
indemnity against the minor’s asseta in the 
business." Before dealing with these quee- 
tions it may be well to refer io the terma of 
the power and the circumstances under whioh 
ib was given. No exception can be taken to 
the particular agent chosen. He had 
married the minor's sister, had been entrusted 
with a power-of-attorney by Sankaramasawmi 
during his life-time and was the-head of tke 
lerge firnr of Cantham and. Oo., then (June 
80th) in good credit though it failed within 
the next two months.. It was already pro- 
bably in difficulties and we find,that on 
Maroh 18th the agent had raised Bs. 7,500 
on promissory-notes executed under tha 
power in favour of bis own firm. These sums 
do not find any place in Sankeramasawmi’s 
account in the books of Oantham and Oo., 
Hxbibit V, or in Cantham and Oo.’s account 
in Sankaramasawmi’f books and as the notes 
retired befcke they fell du, it does not 
appear whether the use made of the power to 
raise funds for Cantham and Co., at a time 
when they were already indebted to his firm 
came to, Ramasagwmi’s knowledge before his 
death in June, 1908. Shortly afterwards, on 
June 80th, the agent procured from the widow 
the power now in question, Exhibit G, by 
which he was authorized, among other things, 
"to be in charge of, look after, manage, oon- 
duct, and carry on under the atyle of 
Sankaramasawmi and Son the family business 
of general merchant and commission agent 
heretofore carried on under the style of San- 
karamasawmi, to enter into any contracts or 


parsements of any kind with any other person, 


or persons, firm or firms, company or oom- 
panies, (0 deposit or withdraw monies in or 
from any bank or banks, company or ‘com. 

(18) (1898) A. 0.170 at p 180. : 
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panies and sign, make, draw, accept, indorsó 
or negotiate all cheques, receipts, letters, 
accounts, promissory- notes, hundis, drafta, bills 
of exchange, indents, ‘invoices and delivery 
orders snd all other papers whatsoever’. 
Under this power he executed two promis- 
sory-notes for Ha. 4,100 in favour of Cantham 
and Oo. on July 19th and Rs. 5,000 on July 
24th &nd discounted them with the plaintiff 
Bank. The substance of the transaction was 
that the Bank lent money to Cantham and 
. acoording to the common practice on two 
signatures, jts own as indorsers and that of 
Sankaramasawminnd Son as makers of the 
notes, the notes being made by the agent- 
under the powerin favour of the firm of 
Osntham and Oo. to which he himself be- 
longed. Now,itis not at all clear that the 
words of the power which authorized him,to 
enter into any contracts or agreements of any 
kind with any. other person or persons, firm 
or firms, &uthorixed him to make a pro- 
missory-note in favourofhis own firm. And, 
assuming there is no express restriction, it 
seema to me open to question whether the 
power authorised the agents to execute the 
promissory-notes in favour of his own firm, 
and whether holders taking with notice of 
the fact are entitled to recover upon them. 
According to the Amerioan anthorities, an 
agentis not entitled to exeoute negotiable 
paper in his principals name for his in- 
dividual purposes and subsequent holders 
taking with notice thgt he has done B0 cannot. 
recover against the principsj. See Daniel 
on "Negotiable Instruments”, section 262, 
citing Statnbaok v. Read & Oo. (14). Lora 
Blackburn’s query in Jonmenjoy Ooondoo v. 
Watson (15) points the same way bub in the 
Bank of Bengal v. Macleod (10) thtir Lord- 
ships held that power to ?ndorse included 


power to indorse in the agent’s own favour ` 


&nd tbe observations in Jonmenioy Coondoo 
v. Watson (15) "leave the question open. It 
may be possible to distinguish these cases 
but*it ia unnecessary to decide the point 
because, in my opinion, assuming the notes to 
have been duly made in the exercise of the 
powerand the guardian to be lisble upon 
them, neither the guardian nor the holders 
have any right of recourse againat the miner. 


(14) 62 Am. Dec. 648; 11 Grattan 281. 
~ (15) 8 A. O. 561 at p. 563; 63 L J P. O, PE 
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Sankaran Nair, J., decided in the plaintilf’s 
favour mainly on the ground that it was proper 
for the guardian to carry om the business 
through an agent and to give the agent power 
to execate negotiable instruments and that the 
business could not be carried on, as he says, 


"without drawing hAundis, There is much to 


Þe said for this view, especially as a Hindu 


widow would not generally be competent to 


reserve the exercise of such a power to herself. 
At the same time, there can be no doubt that 
the result of so holding must be to expose the 
minor'a estate to a degree of risk that can 
only be justified onthe ground .of its being 
a lesser evil than closing the business, and 
here it may be observed that the risk to the 
minor, sole owner, is undoubtedly much 
greater than that of the minor member of 
joint indu trading family whose interests 
are identical with those of the adult 
mombers haying control of the business. ‘In 
these circumstannes, it seems clear that 
the guardian cannot, in any view, be justified, , 
in giving any larger powers than are reason- 
ably necessary. Assuming it:to be necessary 
to give the ageut power to draw bills and 
promissory-notes,it appears to me that it 
cannot be necessary, and it has certainly nob 
been shown to be necessary, to give him 
power to draw in favour of himself or hi» firm 
while to do so must greatly and unnecessarily 
increase the risk to the minor's estate. The 
giving of such an unrestricted power is, 1 
think, improper and if, as the result of giving 
it, he guardian finds herself involved. in 
lia ility for the fraud of the agent, she has no 
right of indemnity against the assets -bf 
the minor iu the business nor are her creditors 
entitled to claim through her. This ground 


è igs, in my opinion, sufficient, for the reason 


already given, to dispose of ihe case and the 
appeal must accordingly be allowed and the 
suit dismissed with oosts throughout. 
Munro, J. —I ngree.. ANC NN 
; Arpeal allowed. 


n 
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^ ein second appeal for the decision of a 
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OALOUTTA HIGH OOURT. 
- SEOOND Orvit Appsat No. 1842 or 1902. 
' May £6, 1911~ 
Present: —Mr. Justice Ooxe. ` 
GANODANNESSA BIBI—Drraspart— 
APPELUAKT 
teras 
MAKSEDANNESSA BIBI—Pcarstisrr— 
RraPONDENT. 
Trespasser—Kjectmment by co-sharer | lauclord— Re- 
mand—Re-conmdsration of evidence —New evidence. 
"  & co-aharer landlord cannot by himself sue to eject 
a tenant. But whero there is no relationship of 
landlord and tenant between the plaintHf and the 
defendant, e suit for ojectment will He. 


Therefore, as the iranzferoe of a non- EE E A 
holding is merely a trespassar, so far:as the landlord 
is concerned, he can be ejected by that landlord, 
either to the whole extent of 10 annas if the landlord 
has that interest, or to the extent of whatever 
interest the landlord may have. ` 

Radha Proshad Wash v. Neuf, 7 O. 414; 90, L. R. 
46, referred to. 


Syed Alt v. Nigabaüi, 8 O. L. J, 1135, distinguished. 

The High Court will not make an order of remand 
estion which 
may be regarded as ona of limitation, if the decision 
favole not only a re-considaretion of the evidence on 
the record, but also tho necessity of giving the 
parties an opportunity of producing evidence on the 
point. 


_ Appeal from the decree of the Sub-Judge 
of Nadia, dated June 10th, 1909, reversing 
that of the Munsif of Kushtea, dated Deoem- 
ber 19th, 1908. e 


. Babu Brojemdra Nath Ohatterjes, for the 
~ Appellant. 
Babu Jyotish Ghandra Sarkar, for the Re- 
spondent. f e 
Judgment.—tThis appeal arises ont 
of a suit for khas possession of a certain hold- 


ing to the extent of an undivided share of 12.* 


annas. 


The suit has been decreed by tke learned 
Su 
holding is not transferable and that the de- 

'"fendants are trespassers, so far as the present 
plaintiff's interest is concerned. 

It appears that this holding at one time 
belonged to the sons of ore Bhadu Bhiumali. 
They sold it to certain Shohas; and the son 
of these Shahas sold his interest to the ap- 
pellant. The appellant subsequently obtain- 
ed recognition, as tenant of the holding, from 
the plaintiff'8 oo sharers, who are interested 
in the land to the extent of 4-annas. The 
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rdinate-Judge, who has found thatthe ` 
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plaintiff declined, to reoognise the transfer 
and claimed khas possession to the extent of 
her interest. 

The first point taken by tho appellant ie, 
that an owner of land whose interest ex- 
tends only to 12-annas is not entitled to 
eject and that a suit for ejectment must be 
brought by the-oxners of the whole 16- 
annas. No doubt, there is authority tor hold- “e 
ing that a co-sharer landlord cannot by 
himself sue-to ejecta tenant. But in this 
oase it is held that there is no relationship 
of landlord. and tenant between the plain- 
tiff and the appellant, and thatthe appellant, 
so far as regards the plaintiff's interest in the 
land, is & mere trespasser. It has been argu- 
ed that the appellant is not à mere trespasser, 
and the learned Vakil for the appellant con- 
tends, if I understand him aright, that 
his client cannot really be regarded as a 
trespasser but is merely made one by the 


‘exceptional provisions of the Tenancy Act. 


But 1 think that this view cannot be accept- 
ed. The fact that holdings of occupancy 
ryoi& are generally not transferable is not 
the creation of the Bengal Tenancy Act, 
nor, indeed, of the Statute which preced- 
ed that Àot: and eren if it were, a transferee ' 
would none-the-less be 8 trespasser and 
have to be treated as one. It seems to me 
to be perfectly well-established that when a 
holding is not.transferable by custom, the 
transferee is therely a trespasser, so far as 
the landlord is concerned and oen oertainly 


- be ejected byethat landlord; either -to the 


whole extent of 16-annas, if the landlord has 


` that interest, or to the extent of whatever 
interest the landlord may have. 


This is in 
accordance with the decision of this Oourt 
in the odse of Radha Froshad Wars v. 
Hsuf (1) which? I may observe, did not refer 
to a purchaser of an occu pancy-holding. 

“It has been argued that it will be a great 
hardship on the appellant if khas possession 
is granted to the plaintiff, because then she 
will have only an undivided share in’ the 
holding and will not be entitled to obtain 
occupancy-rights, although she has been re~ 
cognised by the 4-annsa landlord. I do 
nob ibink, however, that this 1s à real hard- 
ship. The appellant bought this holding 
with her eyes open; and if her expectations 
of being recognised by the whole body of 


landlords have been disappointed, she has 
(1) 7 0, 414; 9 O. L- B. 76. 
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- - noone bat herself to-thank, for it. A ré- 
ference hag been madè to the case of 
Syed Ali v. Nijabats (2). I have referred to 


85. 


$ 


The caso of Deb Narain Dutt v. Báidya Nath 
Nami (4), which has been cited in support of 
this contention, is quite distinguishable, 


the judgment in that case and find that, 
like the cage of Madan Mohun Shaha v. Rajub 
Ali (3), which it followed, it proceeded on 
equitable considerations. 
a8 the defendants had obtained the lease in 
@» good faith and on the strength of that lease 
had re-claimed and improved the land, a 


It was- held that, 


because in that cdseit ig stated that tha 
point had been dealt with by the Munsif. 
Here this preoise point has never been dealt 
with, and that sgffücienlly distinguishes the 
case that T have cited. | 

The result is thaf; in my opinion, this ap- 
peal must be dismissed with coats. 


- suit for khas pogsossion of an undivided share 
' we not a proper remedy for the landlord to 


"MN Appeal dismissed. 
(4) 140. W. N. 68, 3 Ind. Cas. 148. 





. pursue. This case, however, is quite 
‘distinguishable as it is not suggested 
that this appellant has been put to 
any expense in re-olaiming or improving 


_the land. 


Secondly, it has been argued that the Shaha 
who is still in possession of a portion. of 
the land, even if originally, being a trans- 


feree, he was & mere trespasser, yo. now by | 


adverse possession of a limited interest for 
more than 12 years, he may have acquired 
a right which will be binding on tHe plain- 


stiffs, and that being so, the holding oafinot 


be said to have been abandoned’and no sait 
for ejectment willlie. But this point olear- 
ly has never been taken before the argu- 
‘ment of this appeal. The Munsif certainly 
considered that the conduct of the plaintiff 
in not evicting the original purchaser before, 
estopped him from attempiing to evict the 
defendant now; bnt he did not disouss or 
come to any  conclufion on the questicn 
whether the original purchasef had been’ in 
possession for 12 years. There is no refer- 
enoa to this precise point, either in the 
judgment of the Oourt of appeal below, or 
in the grounds of appeal to this Ogurt ; and 
that the appellant herself didanot understand 
that this point was in controversy is evi- 
dent from the fact that no attempt has been 
made to prove the exact date of the sale. to 
the original puréhasers. The decision of 
this point would involve not only a re-con- 
sideration of the evidence on the records but 
also the necessity of giving the parties an 
opportunity of producing evideroe on this 
point, and that being so, although the guess 
tion may be regarded asone of limitation, 
a remandeshould not, in my opinion, be made 
at this stage ofthe case in second appeal. 
) 8c. L. J. 118s. : : 
8) 28 O. 238, 
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OALOUTTA HIGH COURT. 
Sxooxp Civi Apprat No. 2908 or 1909. 
June 7, 1911. 
Present; —Mr. Justice Coxe. ' 
KRISHNA PROMODA DASI-—Prauvrmirr 
f : — APPELLANT 
Shaikh PARASULLA AND AMOTHER— 


` DarakDANTS— RASPONDNNTS. : 
Bengal Tenancy Act (VILI of 1885), s. 158— Becond 


_appeal——Patni Regulation (VIII of 1819), ss. 11, 


158— Annulment of intermediats tenure — Whero tenure 
oan be avoided otherwise than by suit—Intention to 
avoid —Ocei t act. . 
In a suit for rent the defendant No, 1 was the tenant 
and the defendant No. 2 was said to hold an inter- 
mediate tenure which the plaintiff alloged he had 
anhulled under sections 11 and 15 of the Putas Regu- 
lation. The suit was di$mizsed by the lower Appel. 
lato Court on the ground that the suit was not main- 
tainable asthe under-tenure bad uot been previously 
annulled by a suit, Tho plaintiff appealed to tho 
High Conrt: : 
Held, that it was a question such as is covered by 
sootíbn 158 of the Bengal Tenancy dct, and that a 
second appeal lay. 
Eurosm Shukh v, Mokhoda Soondwree, 23 -W. RB. 


ed. 
ire ies are nob ipso facto avoided by a salo 
ton. But,it is clear that 
they can be dvoided otherwise than by & suit. They 
can be avoided when the Wabi somes overt 
act indicates hia intention to exercise power of 
avoidance. Iti not necessary that tho purchaser 


‘ should give any notice or do any act before bringing 
his ; 


guit. 

Tiiu Bibi v. Mohesh Chunder Bagehi, 0 O. 683, 
followed. , D . 

The present sit itself is sufficient annulment of 
the defendant No. 2’s under-benure. — 

Ifthe purchaser izsues 6 proclamation under clause 
9 of soction 15 of the Pate: Regulation, that would . 
be an overt act indicating his intention to exerciso 
his power of avoidance of any under-tenure mon- 
ionedin the Tamation. ` 
n nds tenes cannot be avoided unloss tho 
intention of the purchaser is communigatea to thie 


. under-tenant, i 


* - . e $ 
e 
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` Appeal from'the decree of the Sub Judge | annulled, and om that ground alone. That is 
of Faridpur, dated September 30;h, 1909, re- the sole point decided in the cage; and it is 
versing that of the first Munsif of Goalundo, olearly, in my opinion, a question such as is 


dated. April 30th, 1909. covered by section 153 of the Bengal Tenancy’ 
Babus Provash Chandra Mitter and Swstl Act. The learned Subordinate Judge has 

Madhab Mallik, for the Appellant. ‘held that the tenure of the defendant No. 2 
Babus Eishors Lal Sarkar and Harish cannot be annulled under the Patni Regula- 
Chandra Roy, for the Respondents. tion, except by previous suit; and he relies 


J Udgment.—This was a suit for rent. on the case of Madhwrudun Kundu v. Ramdhan œ 
The defendant No. 1 isa tenant on the land Ganguls (2) and that of Titu Bibt v. Mohesh 
and the defendant No. 2 is said to hold an . Ohunder Bagohi (8). These- cases are no’ 
intermediate tenure, The cage forthe plaint- authority whatever for the proposition stated 
iff is, that this -intétmediatet enure has been by the learned Subordinate Judge ; and it is ` 
annulled by him, under sections ll and 15 a matter of surprise that he should have con- 
of the Pain; Regulation of 1819. The de-  strued these decisions in the way that he has. 
fondant No. 2 contesta the suit. , tis settled by these cases that under-tenures 
The suit was decreed by the Munsif, but, are not ipso facto avoided by a sale under the 
on appeal was dismissed by'the learned Patni Regulation. But it is clear that they 
Sübordinste Judge ; and the plaintiff appeals can be avoided otherwise than by suit. To 
to this Court. — ' i . quote the referring order in the latter oase, 
It has been suggested in argument in this  under.tenures can be avoided when the 
Court that.the defendant is an occupancy- purchaser by some overt act indicates his 
e raiyat and that, therefore, his interest cannot intention to exercise his power of avoidance; 
be extinguished under the Pains Regulation. and in the final judgment in the case the 
But this point was not taken in the lower learned Chief Justice gaid,— Ib is not neces- 
Appellate Court, and I cannot allow it to be, sary for the purpose of avoiding-&n under- 
taken here. tenure -or other encumbrance, that the 
The learned Subordinate Jadge seta out purchaser should give any notice, or do any 
the four questions raised in appeal be- | act before bringing his suit." It seems to 
3 fore him. He .leaves the second, third and me, therefore, perfectly clear that this suit 
fourth, however, urdecided and deals only itself is sufficient annulment of the 2nd 
with the first. The first point related to the defendant's under-tenvre. This, of course, 
annulment of the under-tenure of the defend- would not entitle the plaintiff to a decree: for : 
ant No. 2. It was contended before the the suit is for rent whieh acarned due before 
learned’ Subordinate Judge that the pregent the institution*of the auit. But it appears to 
suit was nob maintainable, unless the under- me, rending the terms of section 15 of the 
tenure had previously béen annulled by Buil; Patni Regulacion of 1819, that ifthe pur- 
gud this view was acospted by the Baborgi- chaser issues a proclamation under the 
nate Judge. On that groumd he dismissed second qlause of that section, that would 
the snit. * certainly be an_overt not, indioating his in- 

A preliminary obisoblon is iken that no tentionrto exercise his power of avoidance of 
appeal lies in this case; and reference hag ANY under.tenures which were mentioned in 
been mado to the case of Kureem Shaikh v, that proclamation. I am npt satisfied, how- 

Mothoda BSoomduree Dassea (1). But in tha, ever, that this is all that im neoessary. If it 

case the suit was dismissed, on the ground be admitted that tho under-tenures are not 
that the plaintiff was nob entitled to gue ‘Feo facto void, but continue in force until 

: separately for her proportion of the rent, and they are annulled by the purchaser, it ia clear 

‘apparently the judgment showed not only that a definite relation exists between the 

ihat the question of title was not determined,  Putchaser and the under-tenant until the 
bat that the Judge did not even consider it, Uunder-tenure is avoided. That being so, it 

The case here is altogether different. The s8ema to me that tke tenure eannot be 

learned Subordinate Judge has dismissed the voided, unless the intention of the 
plaintiffs suit, on the ground that the second  Purebaser is communicated to the under- 

defendant's intermediate tenure haa not been 3) 12 W. R. 888; 8 B. L. R A. C. 42. 

(1) 23 W. R. 268. tt) 9c 088, - 
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tenant, This point has nobibeen considered 
by the Oonrta below; and- there are no 
materials 5efore me to enable me to deal 
- with it. It appears that in the proclamation 
itself no tennres are specified; but there.is 
an order that the proclamation is to be issued 
on the opposite parties mentioned in Sohe- 
'dules A and B. If the present defendant 
PNo. 2is one of those parties mentioned in 
those schedules, and the proclamation has 
been issued to him, that would, in my opinion, 
be*quite sufficient to show that the under- 
, tenure had been annulled. Bab if he is not 
` mentioned in these schedules, ‘and there is 
absolutely nothing on record -but the procla- 
mation in general terme, which ia rather a 
warning to the ratyots not to pay rent, tham 
& notice to the intermediate tenure-holder 
not to receive rent from them, I should not 
be prepared to say that the annulment of 
the under-tenure was complete.  - 

The case must necessarily go back. to the 
lower Appellate Court for decision of the 
three remaining points which He has ae 
down for decision. 

With regard to the first dii 1b will be 
neoessary for the lower Appellate Court to 


going remarke, whether the plaintiff’a inten- 
‘tion to annulthe 2nd defendant’s under-tenure 
as evidenced by the proclamation to which 
I have referred, was communicated to the 
2nd defendant. 

The costs will abidethe result. 

The parties will be at libefty to adduce 
further evidence on the first point, as this 
matter does not appear to have been stated 
‘with sufficient distinciness in the pleadings. 
This evidence can be taken by the lower 


‘Appellate Court, or, in its digeretion, by ‘the. 


 Munmsif, and certified to him. 
i Case sent back. 
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.ALLAHABAD HIGH COURT. 
“Broonu Oivin ArPrAL No 1229 or 1910.. 
' Mey 81, 1911. 
Present:—-Mr. Justine ''udball. : 
SHEO PHER SINGH—PraixTIFF— 
APPELLANT 
CONSENS 
BHOLA SINGH axp ors Eus — Durna DAXTS 
— RESPONDENTS. ^ 
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ae ee jor joint possession, Execution -of 


gahi the plaintiff omitted to ask for s relief which he 
could have ded in a former mit, he was barred 

' from seeking the same relief ina so eni suit. 
Order I, rule 85, of the Oivil Procedure 


ier. 1, 2, 0. KIT, r. 86— mision of relvef— Becond suit - 


Code of 1908, has not conferred on Oivil Conrts a new | 
power of granting a decree for joint possession. It 
only shows in what manner a decree for joint 
possession should be executed. A right to joint 
possessionis a right Which existed long before Act 
Y of 1908 came into force. 

In 1908, plaintiff brought a mait for orclusive 
possession of oartaih properby. The suit was dis. 
missed on the ground that on plaintiffs own siete- 
ment the property was part and parcel of an undivid. 
ed mahal. In 1009, plaintiff instituted a fresh mit 
on the same o&use of action praying for a declaration 
of ownership, for possession of the property and for 
joint possession if the plaintiff was entitled to that. . 

Held, that the suit was barred partly by section 11 
and pertly by Order TI, rules 1 and 2 of Act V of 1903. 

Second appeal from the deoision of the 
. District Judge of Jaunpur, dated the 17th 
June 1910. 

Mr. Anmed Kareem, for the Áspallint: 

Mr. -Parmeshwor !Dyal, (for. Mr. Gokul 
Prashad), for the Respondents. _- 

J udgment.- This appeal arises out 
of a suit brought by. the plaintiff for the - 
following reliefa in respect to oertaia pro- 


come to @ finding, in the light of the fore- peru 


First, that the plaintiff be declared the owner 
of the property and that defendant has no 
right thereto. 

Second, that if the plaintiff be found to be 
ont of possession, then possession gs the pro. 
perty be awarded to him. ~ 

Third, that if it be held that plaintif 18 
entifled to joint possession, then joinb posses- 

sion may be awarded to him. 

The lower Court has dismissed the suit on 
+h8 ground that ibis barred by the rule of 
eres judicata. It'is an admitted faot that in 
the year 1908, plaintiff brought a similar 
suit on the same causó of action against the 
same defendants in which he asked for 
exclusive possession of the same property, 
acd that the suit was dismissed by the 
learned District Judge on the ground that 
no such suit was maintainable because, on 
the plaintiff's own st&tement,; the property 
in suit was part and parcel of an undivided 
mahal. The plaintiff did not appeal, from 
that decision, but in the year 1909 he in- 
stituted a fresh suit. ‘The ‘cause of action 
is the:same, the parties are the same, the 
properly is the same. The firat two reliefs 
are the same. The only difference is that 
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in the fresh suit, plaintiff asks to be placed 
in joint possession if he is found entitled 
thereto. 

It is quite clear that the fresh suit is 
barred partly by the rule of res judioata and 
partly by- two very salutary rules laid down 
in Order II, rules 1 and 2 of the Code of Civil 
Procedure. 

In so far as the anit for exclusive posses- 


Bion is concerned, the matter is already decid- `- 
ed between the parties in the former litiga- . 


tion. Another suit on the same cause of 
action will not lie. It .is unnecessary to 
discuss the question as to whether that former 
decree was conclusive or not. It is there 
and isa final decision between the parties 


that the suit for exclusive possession will. 


not lie. 

In regard to the third relief asked, t.0., the 
- one in which joint possession is demanded, 
the anit in respect thereto is clearly barred 
by Order I], rule 2. It is a relief which 
' plaintiff could have demanded in the former 
lifgation and which he ought to have claim- 
ed if he desired it. It was urged that, on the 
basis of the ruling in Phant Singh v. Nawab 
` Ringh (1), prior to the introduction of Aot V 
of 1908, a suit for joint possession could not 
be brought but only a suit for & declaration 
` of title, and it is pointed out that in Order 
XXI, rule 35, the new Oode lays down the 
manner in which a decree for joint possesajon 
"ean be executed. The new Code of Civil 
Procedure has not in this respect conferred 
on Civil Courts anew power of granting a 
decree for joint pessession, 
possession is & right which has existed long 
before Act V of 1508 oame into force, and 
ib ia a right which the Courts in this oourftry 
h&ve always. upheld' and "bnforoed. Ordes 
XXXI, rule 88 mérely shows in what manner 
a decred for joint possession should be exe- 
cited. The plaintiff in 1908 was entitled 
to joint possession, and he could and ought 
to bave sued forit. His fresh snit for that 
relief ie, therefore, barred. 

On this finding the appeal must fail and 
is dismissed with costs including in this 
Court fees on the higher scale. 

Appeal 6 semasa, 


(1) 28 A. 161; A. W. N. (1906), 283. 
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ALLAHABAD HIGH COURT. 
Sucomp Civit, Arrear No. 1809 or 1910. 
' June 9, 1911. 
Praes: —Mr. Jüštios Piggott, 
MOTI CHAND inp orENRA—PrLAINTIFFS— 


APPELLANTE - 
| versus | 
JAGGU AHIR AND ASOTHER—DEFENDARTR— 
Responperre. NL 


Oustom—Grasing right over jungle lend— Grasag 
suspended for too months every year—‘‘Interruption,” 
meaning of. 

Certain tenants in a particular locality had P cus- 
tomary right of graxing over unculturable jungle 
and waste land free of charge. Hy an arrangement 
ihe tenants right to graso was suspended for two -. 
specified months in every year: 

Held, that the suspension of the right for iwo 
months did not constitute an interruption of the 
customary rights but only limited its duration. 


Second appeal from the decision of the 
District Judge of Jaunpur; dated the 25th 
August 1910. . 

Mr. Surendro Nath Sen, for tha Nonlin. 

Mr. Purushottam Das Tandan, a the He- 
spondents. 

udgment.—tn this Te plain- 
tifisa-appellanis are proprietors of & certain 
village and the defendants-respondents are 
tenanta of the same. The suit was fora . 
perpetual injunction to restrain the defend- 
ants from grazing, their cattle ina certain 
specified area. “jungle” land -appertaining 
to the village, and for damages. The lower 
Appellate Conrt has dismissed the claim 
for an injunction but. has awarded damages ; 
there is no appeal before me against this 
part of the decree, and I,am concerned only 
with the gppeal of the plaintiffs against the 
dismissal of their claim for an injunction. 
I gather from the evidence that the area 
in suit forma part ofa srub jungle of con- 


^ siderable extet ihe rest of which appertains 


to othgr villages. The learned District. 
Judge finds that there is nothing in tbe 
evidence to' differentiate the case of the area 


in suit from the resi of the unculturable 


waste in the village over which the ténants 
have a customary right of grezing cattle 
free of charge. The only difference is one 
which he points qut himself. It appears that 
this.;«"gle bears a certain amount of small 
tjmber, the periodical sale of which’ brings 
in an inccme to the „proprietors. In order 
to promote the growth of this timber and 
te prevent the young sheota from being des- 


` troyed by cattle, an arrangement has been 
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come to by which the tenante’ right of gras- 
ing ig suspended for two particular months 
in every year. The finding, therefore, as 
regards the land in suit is that the tenants 
of the village have a customary right to 
graxe their cattle therein for ten specified 
months in every year; the fact that a cug- 
. tom has grown up by which.the proprietors 
«f the land exolude the cattle for the re- 
maining two months does not oonsbitute an 
" interruption " of the customary right, but 
only limits its duration. I camnot say that 
the finding is one which was not fairly open 
to the lower Appellate Court on the evidence, 
or that ib is any the lees a finding of that 
Court because exception is taken to parti- 
cular phrases and terms of expression used, 
in the courge of the judgment. The plea 
taken in the 6th paragraph of the memo- 
randum of" appeal seems to be based on 
some inisapprehension. What the learned 
Distrigt Judge finds is, that the land in suit 
stends (with the exceplion of the one matter 
of détail already noticed) on the same foot- 
ing as the restofthe ‘onoulturable waste’ 
in the village, over which the tenants havea 
right of grazing. If the landlords can im. 
prove their property by bringing any portion 
of this waste under cultivation, it will 
no longer be " unoculturable waste ” or subject 
as such to the grazing rights of the tenants 
while the land retains its present character. 
I do nob think the plaintiffs are en- 
titled to an injunction arcluding permanent. 
ly the oultivators of the village from the 
enjoyment of their customary right -of gras- 
ing over it. l 
I dismiss this appeal with costs. 
: Ávpéal dismissed 





ALLAHABAD HIGH OOURT. 
Sroonp Civit AppraL No. 1155 or 1910. 

: May 19, 1911. . 
Present:—Mr. Justice Piggott. 
MISRI LAÀL-—-PraAINTIFF —ÁÀPPRLLANT 
tersus 
Kas MOHAMMAD FIDA HOSAN— 

: DEFENDANT— i BESPONDENT. 

Res judicatg—Two findings in former ruit —Beconde 
finding not necessary to dispose of the cass — Whether 
bars rwbsequeni suat, 

A. brought a suit against B. for profits of a certain 
plot of land for the year 1818 F. on the allegation 
that the same had been assigned to him by C. and D, 
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The Court dismissed ths mir on the finding that the 
profits had not been assigned to A. by O. and D. It 
further found that it had not beon proved whether C, 
and D. themselves had been in enjoyment of the profita 
within 12 years prior to the fustitatian of the suit, 
Subsequently A brought & second suitfor recovery 
of the profita for the years 1314-15 F., against the 
same defendant on the ground that he was mortgagee 
in posseasion of the share of C. and D.: 

Held, that the seoond suit was not barred by res 
judicata. The finding in the former suit es to the 
enjoyment of profita by O. and D. was nota finding 
on whioh the decision of the oase turned. i 

Hian Lal v. Badri Prasad, 37 A. 486, A. W. N. 
(1995), 88, F A. L. J. 107; 8hib Charan v. Raghunath, 
17 A. 174, referred to. 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 8th of 
Jane, 1910. i 

Mr. Gulsari Lal, for the Àppellanta. 

Mr. Ghulam Mujtaba, for the Respond- 
ents. 

s udgment.—tThis is a plaintiffs ap- 
peal in & suit for proflia on acoonnt of 
the years 1313-14-15 Fasli. -A number of 
points raised in the course of the suit have 
been finally decided in the Oourts below, 
and are not now in issue. J am concerned 
only with that portion of the claim which 
relates tothe profits of & small share of 
1 biswa and 13 odd bineansis, which the plain- 
tiff claims as mortgagee in possession of the 
shares of Alim-ud din and Jamil-nd din. The 
Court below has deolined to go into the 
merits of this portion of the claim, holding 
it to be barred by the principle of rag 
judicata. It appears that the plaintiff in a 
previqus suit against the same defendant 
claimed the profits of this share for the 
years 1311-13 Fasli on the allegation that 
they, had been assigned to him by’ a` deed 
executed by Alimgud-din and Jamil-ud-din, 
the co-sharers entitled to receive them. The 
Assistant Collector who tried this suit, dis. 
missed it on the ground that the plaintiff had 
failed to prove the alleged assignment; he 
added, asa further ground for dismissitg 
the suit, that neither had the plaintiff proved 
that Alim-ud din and Jamil-ud-din had them- 
selves enjoyed profits within twelve years of 
the date of suit. That this decision bars any 
further claim for the profite of 1813 Fasli is 
conceded, and I need not go into the question 
of precisely why it does so. Tam unable to 
agree with the learned District Jndgethat the 
claim for 1314 and 1315 Fuslis is similarly 
barred. The former suit was dismissed 
because the assignment was not proved; the 
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finding as to enjoyment of profita by Alim-ud- 
din and Jamil-id-din is not a finding on which 
the decision of the case turns, nor would a 


. finding that these alleged co-sharers were not 


4 


proved to have enjoyed profits within twelve 
years be in itself a sufficient ground for dig- 
missing the suit vide, Mihin Lal v. Badri 
Prasad (1). Onthe general question of the 
applicability of the rule of res judioata toa 
case like ihe present, I am content to refer 
to Shib Oharan v. Raghunath (2), 

I accordingly so far accépt this appeal that 
I set aside the order and decree of the lower 
Appellate Court and remand the case to that 
Court under the provisions of Order XLT, 
rule 28 for decision on the merita as -to the 
plaintiff's right to profits for the years 1314 


. and 1315 Faslis on acconnt of the mortgaged 


L 


share of 1 biswa and 13 odd brewansts. Oosts 
will abide the event. 
Case remanded, 
e 27 A. 480; A. W. N. (1806) 86; 2 A. L J. ai 
2) 17 A. 174. 





CALCUTTA HIGH OOURT. 
Mi&sckULANmOUS ÜiviL Appmat No. 337 
or 1910. A 
May 29, 1911. 
Present:—Mn Justice Mookerjee and 
Mr. Justice Oaaperes. 
SADASI KOER--DkOREEMHOLDER— 
ÁÀPPELLANT 
persus 
BAM GOBINDA SINGH—Oppoerrs PARTY 
— RESPONDENT, 
Hindu Law— Hind widow—Act of trespass by widow 
-Personol decres agawat ker— Whether binds the 
roversioner— Legal secessity— Benefit of estate— Decree 


for memes profits against widow, Sf enforceable agaiyst 


reversioner. 
A Hindu widow in possession of the estate of her 


“ husbend is not entitled to commit an act of 


trespass 
and thereby.impoee a liability on the estate which 
would be operative against it when 15 passes into the 
hands of -the reversionary heir. 

Therefore, & decree for ies profits against a 
Hindu widow cannot bo executed against the astate 
of her husband in the hands of the reversionary heir. 

Even assuming that a decree made & Hindu 


“widow on the basis ofa transaction beneficial to the 


estates, can be enforced against the inheritance 
(Mar«aags v.Savadi, 21M. L. J. 720 1 M. W. 
N. 709; 9 M. L. T. 236; 8 Ind. Cas. Ju72), a personal 
decree against her based upon &lisbility incurred by 
her but which cannot be directly or indirectly 
imposed by her upon the inheritance, being neither 
for legal necessity nor for tho benefit ofthe estate, 
cannot be executed against ihe estate in the hands of 
the reversionary heir. 
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Appeal Bom the order of the District Judge 
of Saran, dated June 80th, 1910, confirming 
that of the Bub-Judge of Saran, dated April . 
29nd, 1910. 


Babu Dwarka Nath Mitter, for the Appel- 
lant. 

Babu Surendra Kumar Bose, for the Re- 
spondent. ~ 


Judgment. The substantial question 
of law which calla for our decision in this 
appeal is, whether a decree for mesne* pro- 
fite, obtsined by the appellant against a 
Hindu widow, may be executed against the 
estate of: her husband, now in the hands of 
the reversionary heirs. The circumstances 
under which the decree was obtained and is 
sought to be exeouted, are not the subject 
of controversy between the ‘parties, and may 
be briefly narrated. The appellant before us 
one Sadasi Koer commenced an action in 
ejectment on the Sth March 1895 against 
88 persona as defendants. One of these de- 
fendants was Sona Koer, the widow of Tal- 
went Singh. The case for the plaintiff was 
that the defendants had combined to 
dispoagegs her of a large tract of alluvisl land 
about 535 brghas in area. The specific act 
imputed to the defendant Sona Koer, waa 
that she had sued three of the other defend. 
ants, who were in no way interested in the 
land, obtained collusive decrees againat them, 
and, on the basis thereof, had, in conoért with 
the other defendant kept the plaintiff out of 
posseasion. “Many of the defendants resisted 
‘the olaim; but, so far as we can gather 
from the record the defendant -Sona Koer 
did not even enter appearance. The Court 
of first inatance found that the plaintiff was 
the prophetor of the disputed ' land, which 
had Pecan ud accreted io her estate, and 
that the , defendants had failed to estab- 
lish any title by tenancsy-right or other- 
wige'to any portion themecf. Inithis view, 
the Court made a decree for ejectment on 
the 80th November 1895. Againat: thia 
decree, the contesting defendants appealed 
to the Subordinate Judge; and it ia clear, 
from the record, that Sona Koer neither 
,#Ppenlef .nor was made a party regpond- 
*ent tothe appeal. On the 16th June 1896, 
the Subordinate Judge allowed the appeal, 
acd diemissed the snit on the  grcund 
that it was Lsd.for migjoirder of rausca 
of action ardpartice, The plaintiff then ap- 
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pealed to this Court; and, on the 24th 
November 1898, obtained & reversal of ihe 
decree of the Subordinate Judge; the case 
was remanded in order that the appeal 
might be heard on the merits. After re- 
mand, the suit was decreed in confirmation of 
the decision of the original Court, on the 
18th April 1899. It does not appear from 
the reoord when the decree was executed 
and the plaintiff placed in possession ; but 
thia much is known that in September 1900 
the Saint commenoed an action for re- 
covery of mesne profits for the three years 
antecedent to the suit, from 12th September 
1857 to the 9th September 1900. This 
scit was brought against 78 defendants, 
and Sona Koer was one of them. The 
plaintiff asked for & joint decree against 
sll the defendants, on the ground upon 
which the suit for possession was based, 
nemely, thatthe defendants had conspired 
to keep her out of poeseesion of her property. 
This -suit was decreed on the 80th July 
1901, and the defendanta were made liable 
for mesne profits and costs. The plaintiff 
now seeks execution of this decree, and as 
Sona Koer hag meanwhile died, she ap- 
plies for execution against the reversionary 
heirs tothe estate of her husband. No 
reason has been assigned why these repre- 
sentatives of the judgment-debtor should be 
singled out in this manner ; but the deoree- 
holder contends that the judgment-debtora 
are jointly and severally "liable for.the whole 
of the judgment-debt. The propérty against 
which the decres-holder seeks to proceed, 
ndmittedly, formed part of the estate of Tal- 
want Singh and is in the possession . of the 
reversionary heirs, who object to the ereou- 
tion on the ground that the eagate of Tal- 
want Singh, now in their hands, is not 
liable for the satisfaction of the deoree ob- 
tained by Sadasi Keer against Sona Koer. 
The Courts below have oonourrently given 
effect te this contention, and have dismiss- 
ed the application for exeontion. The sole 
question in controveray between the decree- 
holder appellant and the representatives of 
Talwant Singh as respondent, is, whether the 
decree is capable of execution against the 
estate of the*latter. 

In support of the appeal, the learned 
Vakil for the deoree-holder has contended 
that as Sona Koer dispossessed the plaintiff 
in ber character agp the: widow of Talwant 
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Singh, the deoree though obtained against 
her, is binding upon the estate. of her 
husband. In support of this position, re- 
liance has been placed upon the cases of 
Ramkishore Ohuckerbutiy v. Kallykanto 
Chickerbutty (1) ; Premmon Ohanudrani v. 
Preo Nath Dhar (2); Krishna ‘Kissore v. 
Mukha Sindhu (8) and Lai Salai Singh v. 
Kurki Jha (4). It has been argued, on the 
other hand, by the learned Vakil for the 
respondents that the dearee for mesne 
profits and costs was & personal decree 
against Sona Koer, that the estate of her 
husband could not be held liable for her 
wrongful acts, and thab ghe could not be 
permitied to impose upon the estate in her 
hands a liability in this indirect manner. In 
our opinion, the view taken by the Oourts 
below 18 unquestionably sound, and must be 
affirmed. 

The judicial decisiors upon which reli- 
ance has been placed on behalf of the ap- 
pellant do not support ihe oomprebensive 
proposition, that a Hinda widow in posses- 
sion of the estate of her husband, is entitl- 
ed to commit an act of trespass and thereby 
impose a liability on the estate which would 
be operative against it when it passes into 
the hand of the reversionary heirs. The 
principle applicable to cases of thia descrip- 
tion, was examined in two recent decisions 
| Harmanoje v. Ram Présad (5) and Brojo 
Nath v. Joggeswar (6)]. In the first of these 
-cases, & Hindu mother in possession of the 
estate ®f her son, committed an act of tres- 
pass and.was cansequently sued in eject- 

-ment by the rightful owner. She lost in 
this Htigation, and a protracted inveatiga- 
tian ersned for asfeasment of mesne profits. 
With a view to obtain an order for satay 
of execution of the decree during the pen- 
dency of a frivolous appeal preferred by her, 
she gave security for restitution and made, 
herself liable forinterest at a high rate, 
The question arose whether the estate in the 
hands of the reversionary heira was bound 
by her acts. Ib was ruled, that as her act 
was neither necessary nor beneficial to the 
cBtale of her son, of which she wag in poa- 

8esBion. the estate was not bound in the 
(1) 8 0. 479. 

(2) 28 O. 838. 

(2) 10 0. W. N. 1000. 

4) 2 Ind. Cus. 054. 

403. 


or | 
(8) 9 O. L. J. 846; 1 Ind, Cas. 62. 


E - as 
92 ° 
BADASI KORB t. RAM GOBINDA SINGH, 


hands of the reversionary heirs ofher son. 
Inthe second case, on the other hand, it was 
found that a Hindu widow in possession of 
the estate of her husband who had been unlzw- 
fully evicted- by a trespasser, had brought a 
suit for enforoemert of her rights and for 
the protection of that estate. It was ruled 
that a decree for costs made against her 
jn & preliminary proceeding erroneously in- 
gtituted, must be taken to have been made 
against her as representative of the estate, 
and that consequently when the property 
was brought tosale in exeoution, the sale 
passed not merely her limited interest but 


è 


the entire inheritance to the auction-pur- - 


chaser. "The case of Lalis Saha: v. Kurki 
Jha (4) is nob really opposed to this view, 
because it merely ruled that where the 
widow bas acted for the benefit of the estate 
of her husband, and has in good faith taken 
possession of the disputed property as part 


of that -estate, though it was subsequently 


-found that her claim was unfounded, a decree 
for mesne profits against her, as representa- 
tive of the estate of her husband might bind 
the eatate in the hands of the reversionary 
heirs. The decisions in Ram Kishore v. Kali 
Kanto (1) and Ram Moyes v. Preo Nath 
(2) do not, when analysed, lend support to 
any wider ‘proposition. Tn fact, neither on 
principle nor on the authorities can the view 
be maintained, that itis open toa Hindu 
widow to commit an act of trespass, and by 
that fact alone to impose s liability upon the 
eatate ot her husband. 

Much reliance, however, was placed by 
the learned Vakil for the appellant: upon the 
case of Krishna Kishore v. ^ Sakha Sindhu 
(8). That case, however, related fo the 
liability of dedutiar property for mesne pro- 
fits due on account of an act of trespass 
committed by the sh«bait. But even in that 
case, the learned Judges appear to have held 

ethat the liability could -be imposed on tke 
debuiiar property only if the tort had been 
committed for the benefit of the idol. It is 
perfectly true that the decision in Prawada 
Nath v. Poorna Chandra (7) goes further, and 
holds that if a shebasé, as suoh, has committed 
an act of trespass, the debuttar properiy 


ig liable for meane profits, even though the, 


&mount of profits realised during the period 
of wrongful possession is appropriated by 
the shebatt for his own private p 

(7) 85 C, 691, 13 O, W, N. 650. 7 O, L, J. 614. 
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and not to those of the idol Ib may bea 
question, however, when any case of the: 
same description arises, whether this prin- 

ciple has not been too broadly formulated. 
As pointed ont by this Court in the case 
of Draja Nath v. Joggerwar (0) the true stand- — 
point from which the question ought to be 
examined in the case of debuitar property 


‘in the hands of a shebatt,.is that of subrope- 


tion. There is a well founded distinction in 
principle between cases in which & person, 
neiural or artificial, is liable to be sued for 
the acts of another, and cases in which a 
person is, under certain specified ciroum- 
atatances, liable to make good out of certain 
property, the loss caused to & third person 
by acts done on beha.f of, or in the course 
of, the management of such property. The 
liability in the first class of cases rests on 
agency or representation of the person: in 
the second ib reata on the principle of in- 
demnity from the estate. It may be, as we 
have just indicated, a question whether this 
distinction was fully recognised in the case 
of Pramada Nath v. Poorno Ohandra (7) 
and whether the point of view was not over- . 
looked that, in the case of trust property, 
the execution creditor is merely entitled to 
be subrogated to the rights of the trustee 
and to realise his dues from the estate only © 
to the extent. that the trustee is entitled 
to be indemnified therefrom. It does nob. 
consequently follow that becausa a defen- 
dant is gued asa,trustee the plaintiff js 
Heeseuarileeniitied: to obtaina decree exe- 
entable against the rust property [In re 
Shard (8)]. For the purpose of the present 
case, however, we need not consider what 
would be the liability of debuttar property 
if the” shebat? committed an act of trespass, 
professing t8 act aa shsbatt, but applying 
the profits of the disputed properly for his 
own purposes. In the case before us it is fairly 
cleat that the decree against Sona Koer was 
a personal decree. Her act of trespass in 
no way benefited the estate of her husband 
and the case becomes very much weaker for 
the decree-holder when it is found that rhe 
was made liable jointly and severally for 
the whole of the mesne profits, on the basis 
that there was a conspiracy amongst all 
ihe defendarts. As pointed "out by thé 
learned Judges of the. Madras High Oovrt 


(8) 28 0, 674. 


Ya XI) œ 
BHAGWAADAS €. ISHAR DAT. 


in the case of. Marudaga, v. Savads (9), & 
decree obtained against a Hinda widow 
cannot be enforced against the estate of her 
husband in the hands of the reversionary 
heirs, unless it is proved that the tran- 
saction was for the benefit of the sstate. 
We need not now oonsider whether the ex- 
treme view can be maintained, as was done 
apfirently in Giribala v. Srinath (10) and 
Kallu v. Fatyas Ali (11) that a decree against 
a widow cannot, under avy circumstances, 
affect “the entire inheritance even though 
the transaction was for legal necessity and 
was,as a matter of fact, beneficial to the 
estate. It is sufficient for us to hold that, 
evon assuming that a decree made against 
& widow on the basis of a transaction 
beneficial to the estate can be enforced 
againat the inheritance as ruled in 
Marudaga v. Saeads (9), the elements es- 
sential to make the decree so operative 
have not been established in the present 
instance. The Oourta below have, in our 
opinion, correctly held that the deoree in 


this case was a personal deoree, and that» 


the liability inourred by the widow could 
not be directly or indireotly 
her upon the inheritance, as i$ was neither 
for legal necessity nor for the benefit of 
the estate. : 

The result, therefore, is that ` the 
order made by the Oonrt below is affirm- 
"ed, and. this appeal is dismissed with 
costs, We agsseas the hearing fee at three 
gold mohurs. . 

i Appeal dismissed. 
(0) 31 M. I. J. 820; 1 H.-W. N. 709; 9 M. L. T. 
d. Cas. 1072. ; 


894, 5 A. LJ. 867; A W. N. (1908) 
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Adverse possession by a Hradu widow— Possession of 
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whan sop incompetent to manage his affairs-—Rever- 
sioner not entitled to suo for possession during the 
life-time of tha mother. k 

One G. the owner of certain property, died in 1869 
leaving a widow S. a son E. and a daughtar-in-law, 
R's wife. R. and his wife died in 1874 Ib was 
found from the erldence that nftor the death of 
G, B. took possession of the property inasmuch as 
LR. was a fool and unable to manage fis affairs. 
He was, unfit to work and, therefore, livedwith his 
mother and did nothing: ; : 

Held, that under the ciroumstanoos it should be . 
presumed that S. intended to hold the property on 
behalf of her son and that she could not be oon- 
sidered to have held adversely to hor son. 

Held, further, that in- any’ case beoguso S. had 
remeimed in possession only for five years after the 
death of G. and had subsequently on the death of 
her son R. come to possess the property as mother, her 
possession could not be considered adverse to the : 
reversionar, since the reversioner could not sue 
for the possession of the property as long as she 
was alive. : 

Appeal against the order of the Diatriot 
Judge of Fyxabad, dated the £8th January 
1910, upholding the order of the Subordinate 
o of Fyxsbed, dated the 30th October, 

908. 


Mr. Mumias Husain and Alirxi 
Beg, for the Appellants. 
Babu Girja Saran Lal, for the ; Reepond. 


Samiullah 


* 


ents. 

Judgment... Gulsar, the owner of the 
property in dispute in this oase, died in or 
about 1869, leaving a widow Musammat 
Sakuntha, a son Ham Phal and a- daughter- 
in-law,” Ram Phal’s wife. Ram Phal died 
in or about 1874 and his wife died in same 
year. Aocording to the plaintiffs Ram Phal 
obtained! possession of the property on the 
death of Gulzar and Musammat Sakuntha ob- 
tained possession on the death of Ram Phal'g 
widow*who, as already stated, survived her 
husband fora few fhontha only. According 
to the defendants Musammat Bakuntha ob- 
tained possession on the death of Gulear to 


' the exclusion of Ram Phal Both parties 


admit that Sakuntha died in 1898, Thee 
present suit was brought in February 1909 
by the respondenta, the purchasers of the 
rights of one Debi Sewak the nearest rever- ` 
Bion&ry heir of Ram Phat The defendanta 
pleaded that the suit was barred by limita. 
tion because Musammat Sakuntha under whom 
the defendanta-&ppellanta claim held adverse 
possession of the property for more than 
twelve years. The firat Court found that 
Ram Phal obtained possession on the death 
of Gulxar, that Sakunthe did not geb posses. 
sion till after the death of Ram-Pha] and that 


a 


^ intended to hold on hehalf of the son. 
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as she did not hold adversely to Ram Phal 
and his widow for as long & period as twelve 
years Debi Sewak did not lose his right to 
claim the property on the death of Sakuntha. 
As I understand the judgment of the learned 
District Judge, he also found that Sakuntha 
obtained poasession after the death of Ram 
Phal and did not hold possession adversely 
to Ram Phal and his widow for twelve years 
and, therefore, Debi Sewak became entitled 
to olaim the property on the death of 
Sakuntha. In second: appeal it is contended 


that Sakuntha’s possession was in its incep- 


tion adverse either to Ram Phal or his widow 
and having been at first adverse it must be 


. presumed to have oontinued to be adverse 


and, therefore, Debi Sewak was not entitled 
to claim the property on the death of Musam- 
mat Sakuntha. Thus the question is, whether 
Sakuntha held adverse possession for more 
than twelve years. I will assume for the 
present that she took possession in the first 
instance adversely to Ram Phal or his widow. 
Even 80, I am of opinion that the point must 
be decided against the defendants, within five 
years or so of the date on which she took 


possession according to the defendants she 
became entitled to possession of the property’ 
asthe mother of Ram Phal From the date: 


of the death of Ram Phal’s widow’ there 
was no one to whom Sakuntha’s possession 
could be adverse. If Debi Sewak had brought 
a suit against Sakuntha for possession of 
the property that suit must have been dia- 
missed for he was not entitled to claim pos- 
session of the property during the fife-time 
of Sakuntha. On this point Í agree with the 
decision of the Courts below. I have been 
refarred by the mn Pleader fòr the 
plaintiffs -respondents to the evidence inthe 
case. Ifind tbat the defendants’ witnesses 
said that Ram Phal was 18 or 19 years of 


age when his father died, that Ram Phal 


ewan &loola&nd unable to manage his affairs, 
that he was unfit to work and that-he lived 
with his mother and did nothing. - In these 
circumstances, it is not a matter for aurprise 
that Sakona obtained mutation of nameg in 
her own fayonr. The facts proved by the de- 
fendante! witnesses do not suggest that she 
intended to hold adversely to her aon. 
fact those witnesses describe the son as the 
pet of his mother. In the circumstances, it 
should, I think, be presumed that the mcther 
On 
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the facis, therefore, I hold that the defend- 
ants have failed to prove that Musammat 
Ssakuntha held adversely to her son. No- 
thing is said in theevidenoe about the wife 


` of Ram Phal Tt seems that she died very 


sson after Ham Phal; and if Musammat Sakun- 
tha held possession adversely to her it ,cap 
only have been for afew months. In'my 
opinion the defendanta-appellants failed to 
show that Sakuntha acquired title to the 
property by twelve years’ adverse possession. 
I hold that the succession opened on the 
death of Sakuntha and that the present suit 
having been brought within twelve years of 
her death was within time and was rightly 
daana. I dismiss this appeal with costs. 
Appeal dismissed. 
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[OOURT. 

Smoosp Orvin Appsant No. 172 or 1910, 

March 223, 1911. 
ə ` Present: — Mr. Ohamier, J. O. 
HUB JiAL—Derenpayt—~APPBLUAKT 
DS) SHS 2 
JAGHSHAR AND ANOTHER—P LAIYTIYFS — 

RESPONDENTA. 


Possession jora long tims, sufficient for a: decree — 
Disturbance of plamiif a long continued possession by 
défendants, effect of—Tiile to hold, possession mot 
sup tentiy established, effect of. 


Held, that where the plaintiffs and their anoestors - 


had been in possession of lands for a long time and 
the defendants had #eburbed them in their posses- 
sion, the plaintiffs were entitled to a deoree for 
possession although they had not been able to 
sufficiently establish their possession ds mortgagees , 
according to their allegation, 

Appeal against the order of the District 
Judge of Fyzabad, dated the 12th April: 1910, 
modifying #he order of the Additional Muusif 
of Fyzabad, dated the 8th February 1910. 

Babu Saligram, for the Appellant. 

Babu Basudeo Lal, fof ihe Respondent. 

-Sudgment.—theoase of the plaintiffs 
in the suits out of which these appsals arise 
ig thet the land in suit was mortgaged to 
their ancestors more than 100 years ago by 
the ancestors of the defendants and that the 
original mortgagess and their successors 
remained in possession of theland unül June 
1906 when the plaintiffs were dispossessed by 
the defendants. Both seta of plaintiffs men- 
tion in their plaints that in 1885 some pre- 
decessors of the defendants attempted to got 
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possession of the land by issuing notices of 
ejectment and treating the mortgagees as 
tenants but the mortgage was promptly set 
up.and the notices were cancelled. Both 
Courts below have deoreed the claims to 
possession. In second appeal, two points are 
taken, namely, that the suits are suiteas by 
tenants against their landlords and are, therse- 
faze, beyond the cognizance of the Civil Court, 
and secondly that as the plaintiffs have failed 
to prove that the old mortgage set up by 
them,related to the land in suit the suits 
should have been dismissed. 

On the first point it is sufficient to say that 
there is no evidence whatever that the plain- 
tiffs hold the land astenants of the defendants. 
On the sevond point it ia sufficient to say that 
although the plaintiffs cannot show that the 
old mortgage related to the land now in ques- 
tion, there being no system of numbering the 
fields at the time of the mortgage, yet they 
set up a mortgage in 1685 and claimed to be 
holding under that and the Courb cancelled 
the-notices partly at least on that ground. 
The defendants should have brought & suif 
to have their title declared many years ago. 
Whether or not the plaintiffs should be 
regarded as having held adversely to the 
defendants since 1885 they the plaintiffs and 
their ancestors have been in possession for 80 
long & time that the date of their taking 
possession cannot be ascertained. 

The defendants have shown no justification 
for disturbing them. In any view of the 
case the plaintiffs are entitled to pe restored 
.to possession and as the defendanta have 
failed to show that the plaintiffs are their 
tenants, theae suits were PESHIN decreed by 
the Civil Court. 

Both appeals are dismissed si costs. 

Appeals dismissed. 
Je 





OUDH JUDICIAL COMMISSIONER'S 
OOURT. 

Szooxp Orvik Aresar No. 147 ov 1910. 
January 23, 1911. 
Preseni:—Mr. Ohamier, J. C. 
MANGLI PRASHAD amp ANXOTHER— 
DryexDan18—APPRLLARTS 
versus 
Sr MANDIR DAS—Pralstirr— 
RSSPONDEAT. 

Evidence Act (I of 1873), 
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admissibility of —Accounis act toritien from day to day— 


Finding of fact arrived at after consideration of the 
evidence on tho iia naka appeal, Anding of fact 
oawnot be c 

Held, that whore oneal ocoonnts were kept in s 
rough book or on slips of paper and were after 
an interval of time entered in the regular books, 
the books cannot be rejected on the ground that 
the entries were nob made in them regularly from 
day to day. 

Heid, further, that when the lower Appellate Oonrt 
had, after conmdering such of the evidence as was on 
the record, core to s finding such finding could not be 
upset in second appeal. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 29th Maroh 1910, 
reversing the order of the Subordinate Judge 
of Barabanki, dated the 26th May 1958. 

Pandit Goxaran Nath Mira, for the 
Appellants. 

Mr. Shahanshah Husain, for the Respond- 
ent, - 
Judgment. This was & anit for the 
recovery of Hs. 1,000 principal and Rs. 157 
interest on the dileeation that the principal 
sum was advanced by the plaintiff to the 
defendante on May 10th, 1890, and they 
entered into an oral agreement on that day 
to pay the money with interest within a 
year. The plaintiff produced his account 
books and several witnesses. The Subordi- 
nate Judge dismissed the snit. He declined 
to attach any importance to the entries in 
the plaintiff's books and he dibbelieved the 
evidence of his witnesses. On:appeal the 
District Judge ordered with the consent of 
the parties that the books of the plaintiff : 
should be examined by & competent acoount- 
ant. This was done and the accountant- 
reported that thb books wero properly kept 
according to the Mahagné practico. In the 
result the District Judge allowed the appeal 
anf decreed the claim with coste. He was 
of opinion that the Subordinate Judge had 
given insufficient reasons for rejecting the 
plaintiffs books and the evidence of his 
witnesses. : 

In second appeal it is oontended that 
the finding of the District Judge is vitiated - 
by the fact that he did not understand the 
objections that were taken to the plaintiff's 
books, that if he had nnderstood them he 
must have held that the books and in particular 


ethe romamcha had been forged for the 


purposes of the case and secondly that the 
books were not admissible in evidence. 
Acoording to the statement of the plaintiff 


8. B4—Aocownt books and his muntm, the books were not written 
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up from day to day. Acoounts were kept 
in the first instance upon slips of peper or in 
& rough account book and the books were 
written up sometimes as much as a month 
afterwards. 'This is nob & sufficient ground 
for rejecting account books of this descrip- 
tion. I believe that it is almost an invari- 
able practice to keep the accounts in a rough 
book or on slips of paper and to euter them 
in the regular books after an interval of 


time and it has definitely been held in, more. 


than one instange that books cannot be 
rejected on the ground that the entries were 
not made in them from dey to day. It was 
also pointed out that the books were not 
balanced at regular intervals; - sometimes 
for months together they were left unbalanced. 
This, again, is not afatal objection -to the 
admiasibility of books. The practice varies 
considerably as to the intervals at which 
books are balanced. 1 turn now to the other 
objection. It appears that there i8 in one 
` place in his books a mistake of no less than 

Ra. 1,000 in the total. The books show & 
balance of Rs. 44,921-11-6, whereas the 
balance should have been Hs. 48,921-11-6 and 
this mistake occors just after the date of 
the alleged advance. This i8 no doubt a 
serious defect in the books. Then it is 
pointed out that in the lakha bah: the cross- 
references to the roznmamohu have been 
altered in no less than nine different accounts. 
This also is a serious defect in the books.. 
The Judge disposes of the mistake in the 
total by saying that it must have peen a 
mistake, and be declines to-infer from that,- 
that the whole rosnamcha ‘has been fabricat- 
ed for ihe purposes of the suit. With 
regard to the alterations in he crogs-references- 
he says the argument that they demonstrdéte 
the falsity of the books is worthless. Had it’ 
been true [that isto say, if the books had 
been written up for the purposes of the cage] 
évery page in the ledger would have required: 
alteration.” Here the learned Judge has 
fallen into a slight error, for alterations would 
only have been required in the references to 
the rornamcha where a particular item: 
in the ledger did not appear on the same: 
“ page of the fabricated rosnamoha. There is no 


doubt that some Judges would have attached. e 


considerably more importance to the defects’ 
' that have been found in these books than- 
he learned Judge did in the present case- 
Lut I cannot interfere with the finding -in- 
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second appeal on such a ground as that. 


The truth is that the learned Judge was 
throughout impressed by the consideration 
that the plaintiff wasa wealthy man who 
would not be likely to fabricate his books 


for the purpose of recovering such a small . 


gum as one thousand rupees from the defgnd- 
anta and he attached considerable import- 
ance to the fact that the plaintiff bed 
himself given evidence and had testified 
to the correctness of his accounts. I do not 
for a moment suggest that if all the evidence 
were before me I would not have arrived 


at the same conclusion as the learned Judge, : 


but even if I do not take quite the same 
view of the books as he does it is not open to 
me to upset his -finding in appeal. The 
appeal is dismissed with costs. 

2 Appeal dismissed. 





PUNJAB OHIEF COURT. 
g Sropxp Orra ApPmAL No. 1034 or 1907. 
June 8, 1911 
Preseni:— Mri Justice Rattigan and 
i Mr. Justice Ohevis.. 
ABDUL RAHMAN — DerexDastT— 
^ APPELLANT : 
BURE KHAN-—PiAISTITF— HEBPONDEAT. 
Cwstom 


Patala Tahsil-—HNfect of unauthorised 
Succession to agquared immoveable property —Collaterals 


by the adoptor's tribe or caste, or where the practice 


is recognized 
by & person 
legalinóeption and does not displace or threaten to 


1606, followed. < 
The general custom of the Punjab ‘is opposed to 

the idea ofa widow adopting exoept in pursuance of 

authority received from her-hus M 
Maharaj Naran v. Banoji, 84 P. B. 1907; Hakim v. 
khtavari, 183 P. R. 1889, distinguished. l 
Amo the Pathans of Kala Afghanan, Zash 

Batala, District Gurtüaspur, “there is-no 

custom of adoption by a widow unauthorised in this 

behalf by her husband : | 


— Widow unauthorised by husband ` 
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Quere.— Whether the custom of adoption is at all 


recognised among the Pathans? 
The collaterals of a Patha» are entitled to succeed 
to all his immoveable property, evon pie its it is self- 
ed 


acquired in preference, to a marri 

An entry in a Rewaj-t+-am, o ib E general 
custom of the Province and unsupported by instances, 
isof no value as evidence of & custom. 

Sher Singh v. Narandar Singh, 107 P. R. 1888; Balls 
v. Sham Singh, 154 P. E. 1884, Deal Singh v. Deva 
Sing, 6 P. E. 1885, referred to. 


First appeal Pon the order of the District 
Judge, Gurdaspur Distriot, dated the 9nd 
July 1907, decreeing plaintiff's olaim. 

The Hon'ble Mr. Muhammad Shafi, for the 
Appellant, 

The Hon'ble Mr. Skadi Lal, for the Re. 
spondent. 

Judgment.—The dispute is about the 
property of the late Ghazi Kan, a Pathan of 
village Kala Afghanan, Tahsil Batala, District 
Gurdaspur. 

Ghazi Khan died many years ago. On 10th 
June 1882, his widow Musammat Nur Bibi 
executed a deed of adoption in favour of Abdul 
Rahman Khan, daughter's son of the deceased. 
Bure Khan, nephew of the deceased, promptly 
sued, and got a decree declaring that the 
adoption should not affect his reversionary 
righta, seo judgment of this: Court, dated 
Sth March 1885, in Appeal No. 2310 of 1883. 
But unfortunately for the then plaintiff, Ab- 
dul Rahman Khan was not made a party to 
this suit, so the above decree is not binding 
on him. 

Now the widow has died, and Abdul Rah- 
maa Khan being in possession of the pro- 
perty, Bure Khan sues for it. The first Court 

firat dismissed the suit as barred by limita- 

tion under Article 118 of the second Schedule 
` of the Limitation Act. On appeal to this 
Oourt it was held, on the strength of Karam 
. Dad v. Nathu (1), that Article T18 would not 
apply if the custom of adoption was not recog- 
nixed by the tribe, 4nd the case was remand- 
ed under section 562, Civil. Prooedure Code, 
for further "inquiry and decision in accord- 
anoe with law as expounded in Karam Dad v. 
Nathu (12;" See judgment of this Court, 
dated l8th December 1906 in Oivil appeal 
No. 1181 of 1905, printed on pages 64 
and 65 of the paper-book. 

After further inquiry, the lower Courte 
has held that the custom of adoption does 
not exist in this tribe, and also that Qhasi 
Khan did not authorixe his widow to adopt. 

(1) 88 P. B 1006, 80 P. L, R. 1006, 


INDIAN OASES. ° 


97 


So it haa been held that the suit is not bar- 
red by Article 118, and also that there was 
no valid adoption ; fhe claim has been decreed 
so far as land and houses are concerned, but 
dismissed as regards cabtle. The defendant 
appeals. 

The Division Bench before whom this ap- 
peal was first placed referred the oase to the 
Full Bench, to decide whether the principle 
laid downiu Karam Dad v. Nathu (1) was cor- 
rect. The Full Bench, however, held that the 
above mentioned decision of this Court dated 
18th December 1906 bad already held that this 
case must be governed by the principles laid 
down in Karam Dad v. Nathu (1) and that this 
was a decision binding on the parties, so that 
neither of them could in this oase question 
further the correctnessof Karam Dad v, Nathu 
(1). So we have now to follow the Jaw as laid 
down in Karam Dad v. Nathu (1) without 
questioning the correctness of that ruling. 
For the defendant-appellant it is argued that 
all that has to be seen is whether the custom 
of adoption prevails at all amongst these 
Pathans,and that if we find it does we must 
at once hold the suit to be time-barred. - For 
the plaintiff-respondent it is argued that, &o- 
cording to Karam Dad v. Nathu (1), we must 
see if the custom of adoption by a widow is 
recognised, and that unless we find it is so 
recognized we must treat the adoption as a 
nullity and hold the suit to be within time, 

Mr. Muhammad Shafi relies on certain’ 
words in the , judgment of 18th December 
1906, wis :—" In this case the Article (118) 
would not apply unless if be found that 
adoption is recognised as & practice among 
the tribe or caste to which the parties be. 
lang. “If it is so recognized, then Article 118 
might apply ; if the custom is not recognized 
ab all, then clearly, following Karam Dad v. 
Nathu (1), which is not in conflict with pre- 
vious rulings so far as we are aware, Arti 
118 would not apply.”’ Butthroughont this. 
judgment there is not & word whioh, in our 
opinion, can be taken to show that the learned 
Judges meant to go a single stop further than 
what is laid down in Karam Dad v. Nathu(1); ' 
on the contrary the case was remanded for 
further inquiry and decision ' in accordance ' 
with law as ezpounded in Karam Dad v. Nathu 
(1)". We are also referred to the judgment 
of the learned Chief Judge dated 20th March 
1808, ;assed on referrence tothe Fall Bench 
in which, after quotation from the judgment’ 
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of 18th December 1908, the sentence occurs, - As to the first pointwe hold without hesi- 
“ I understand this to be a decision, final for tation that the defendant has totally failed to 
the purpoees of this appeal, that Article 118 prove that Musammut Nur Bibi had any 
is applicable to the suit if it be found that authority from her husband. ‘There is only- 
. adoption is recognised as # practice among the oral evidence of a few witnesses to the 
. the tribe or oaste to which the parties belong, ~ effect (hat a few days before his death Ghasi 
and that the rule laid down in Karam. Dudv. Khan who wasthen ill of fever, expressed s 
Nathu (1) is correct," Reading the whole wish that if his daughter gave birth toa "op 
sentence, we are of opinion that heretoothere that son should be heir to his property. On 
is nothing to indicate that we are to extend the other side, witnesses depose that Gbaxi 
“the principles laid down in Karam Dad v. Khan died in consequence of e ‘fall from & 
Nathu (1). | "mare, and that during his last illness he ex- 
Turning to Karam Dad v. Nathu (1), wefind pressed no wishes as to -what should become 
that the law there expounded is as follows. of his property, There is also the very sig- 
That in two cases, (1) where adoption is & nificant faot that in the deed of adoption 
thing unknown tothe personal law of the Musammat Nuran does not profess to be act-! 
-adoptor (which-means, we take it, where ing in pursuance of authority ‘received “from 
adoption is not recognized as a -pracitice by herhusband but- quotes' the Rewaj-t-amin 
the tribe or caste to which the parties be- support of-her:clxim to adopt at ‘her own will’ 
long,) and (s+) where the practice is recog- and pleasure. 
nised but where the Act of adoption is per- The next question is, whéther amongst 
formed by a person unauthorized to act, these Pathans a widow can ‘adopt apart from. 
the adoption has no legal  inoeption ‘authority received from her husband. '^ 
and does not displace or threaten to dis-  . The Rewaj-t-am Quumwar for Pathdha of 
place the right of succession of the beira, ‘thts Tahsil prepared in 1£65 certainly lays 
who are conscquently under no obligation to down thata widow can adopt but no instances' 
sue for a declaration of its invalidity. The are cited in support. “The general custom 
instance given in this judgment of a person. of the Panjab is opposed to the idea of & 
- unauthorized ia ‘a perfect stranger,” but that widow adopting except in pursuance of autho-’ 
the widow might also come within the cate--/ rity received from ^ her husband; thóugh, of* 
gory of persons unauthorized is manifest course, there aré à few ‘exceptions (x06 Maha-' 
from the fact that the particular case dealt raj Narain v. Banoni (2), Kashmiri ‘Pandits’ 
with in Karam Dad v. Nathu (1) was a case of Delhi city; Hakim v. Baxhtavart (8) Kho-’ 
ofa widow having adopted without authority: ker Rajputs of Lahoré@ and certain cases re- 
from her husband, it was held that Articolo lating to Jaiff widows, quoted on page 62 of 
118 would not apply because the widow not  Rattigan's Digest of Customary Law.) -Ån ` 
having received any authority from her: allegation of custom conirary to' that pre~ 
husband to appoint an heir to him was.in- vailing generally should be supported by 
competent to do so and her eot was a mere. instances. In the EHewoj v-am "of: Ajnala'. 
nullity and never created any jural connec- Tahsil of the gdjoining district of Amritsar’ 
tion between ihe person adopted and her we finda similar custom asserted, and: here' 
husband or any legaliight in the former. one instance in support of the alléged custom ' 
to succeed to the lattar'a estate.” is.cited, vis., that Mvsammat Gujri, of Hassan- ` 
"Following the law as above expounded, we’ pur, üdopted one Muhammad Khan. Thiscase, 
bold that we need notinquireinto the question however, subsequently found its way into: 
whether the practice of adoption ia recognis- Oourt; the case was referred to arbitrators, and’ 
ed by the tribe; even assuming for purposes. was decidedin accordance with the decision of 
. of argument, that the practice of adoption by the msjority— one arbitrator dissented—which' 
males is recognised among the tribe, we must — decision-was that, asa matter of fact, therehad 
still treat the adoption as a nullity and the teen no such adoption, (see jidgment of this’ 
suitas within time unless we find (i) that Court dated 26th April 1869 in cese Muham-. 
the widow had authority to adopt, op (5) mad Khan v. Musawmai” Lado, ptinted on. 
that among this tribe thereis a reco nixed pages 8-5 of the paper book). Bo the one 
practioe whereby widows can adopt even (2) 84 P. E. 1007. 
: without authority from their husbands... . (8) 188 P. B. 1888. . f one -c- 
— , l 7 * 
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instance quoted in the Rewaj-t-am is totally 
inoorreot. 

An instance whioh has been cited in the 
. present case is that of Ismail, said to bave 
been adopted by Musammai Fatima, widow of 
Baje Khan, but the mutation proceedings 
(vide pages 44-47) and Ismail’s own evidence 
prov? conclusively that he was adopted by 
Baje Khan in his life-time, and not by the 
widow. 

Then? there is the case’ of Bala Khan 
who alleged that he had been adopted both 
by Fakir and Musammat Molan (see the judg- 
ment in case Jame Khan Fo. w Fakir fo. 
Oo. printed at pages 5-8). This remarkable 
allegation of adoption of one person by two 
different persons, was put in issue, and 
decided against Bala Khan. 

Then there is the case of Zulfikar Fe. v. 
Khall Khan and Sultan Khan (age 
judgment printed at pages 10-15). Here 
the defendants pleaded that Jalle Khan had 
adopted Sultan, while the plaintiff retaliated 
with & statement that there was nothing 
but a fictitious adoption by Jalle Khan's wife. 
This oase ended in a compromise. This 
certainly cannot be held to establish any cus- 
tom of adoption by Pathan widows. 

There are numerous other cases cited of 
adoption in the tribe, but the above are the 
only cases in which- adoption is alleged to 
have been performed by a woman, and we 
must hold that there is no practice of adop- 
tion by widows as alleged. . 


The Oustomary Law of the Gurdaspur Dis- 
trict prepared in 1893 (vide page 24) does 
not help the appellant. The Shakargarh 
Zemendars then stated that a ‘woman oould 
adopt only if she had obtained hes husband's 
permission during his life-time, while in the 


. Batala Taksi Aratns said no woman could 


adopt, Brahmins and Khatris said their ous- 
tom was the same as"in Shakargarh Tahsil 
and Jat tribes said a woman could adopt only 
if -her husband had left .& Will empowering 
her to do so. The Pathkans of the Batala 
Tahsil are not mentioned. As io the value 
to be attached to the Rewaj-t-am Qawmwar 
drawn in 1865 for the Gurdaspur and 
Avoritsar DiBtriota, we would refer to 
Sher Singh v. Narandar Singh (4), Belle 
v. Sham Singh (5), and Dial Singh v. Deva 


a 107 P. R. 1888. 
(5 154 P. B, 1884. 
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Singh (6). In the previous case between 
plaintiff and Musammat Nur Bibi, the Hewaj- 


4-am was also not accepted. The value of 


such records of custom must vary acoord- 


.ing to the care and asacourapy bestowed 


on their compilation; in some cases the 
compiler is, no doubt, oareful to teat the 
answers given and to ascertain that the 
answers acoord with oustom actually existing 
and not merely with the sentiments of oer- 
tain persons as to what custom should be. 
Here we have an assertion as to oustom, 
opposed to the general custom of the Pro- 
vince, and unsupported by instances; we 
cannot follow the Rewaj-t-am. We hold that 
there is no recognized custom amongst those 
Pathans of adoption by a widow unauthorised 
in. this behalf by her husband, and we hold 
that the alleged adoption is a nullity and 
the suit is not barred by Article 118. 

This disposes of all points argued before us 
excopt as regards the house. In ground 4 
of the appeal it is urged that the house 
decreed did not belong to Ghazi Khan, Ap- 
pellant's" Counsel, however, has not argued 
this: he probably felt he could scarcely do so 
in view of the fact that the defendant has 


himself admitted (eis, page 66) that the 


kothri. in the middle belonged to Ghazi Khan, 
what is argued is that the house- was self- 
acquired property of Ghasi Khan and so 
would pass to defendant as son of a daughtet 
of Ghazi Khan in preference to plaintiff, 
But assuming that Ghasi Khan acquired the 
house himself, wo fail to see any reason 
for holding that” his oollaterals would not 
succeed, to all his immoveable property in 


preference to a married daughter. That , 


Musimmai Nar Bibi or defendant has since 
enlarged or repaired the house is probable 
enough, but still it must be regarded as part 
of the estate of Ghasi Khan. 


The appeal fails and is dismissed. 


Appeal dismissed. 
(8) 6 P. R. 1885. 
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. PUNJAB OHIEF OOURT, 

—^ Beooxy Orvis Arrera No. 185 or 1911. 
| May 29, 1911. 

Present:—Sir Arthur Reid, KT., Ohief 
Judge, and Mr. Justice Johnstone ] 
eras DAS—Deraspaxt— 

APPELLANT —— 
vertus m 
"^ GOBIND RAM, Beanies AND OTHERB— 
i Deraxpanra—RESPONDESTE. 


Morigage — Redemption — Mortgages acquiring part of 
equity of redemption by inheritance —Bight of another 


^ 


` pati owner to redebm the uhila mortgage — Partition mot 


necessary before redemption—Mortgages’s right to 
maintain. his possesnon, GE partition— Oustom— 
„Common land, 


"Where & morigagee has & share in the 
equity of redemption, a part owher of the equity of 
redemptian’can only redeem his: own share and not 


the shares of his co-owners, because the security has 
been broken up. ' 

Girish Ohunder v. Jura Mom De, 6 O. W, N. 83; 
Kallan Khan v. Mardan Khan, 28 A. 155, A. W. N. 
(1903) 225; Munshi v. Doulat, 3) A. 262; A.W. N. 
(1907) 40,4 A. L. J. 74, followed. 

There ia no distinction between acquisition by 


purchase and soquigition by inheritance on the 


part of a mortgages. 
Hamida Bibs v. Ahmad Husain, 1 Ind. Cas. 779; 6 


A. L. J. 887; 81 A. 805, followed. 
. A, as the sole owner of certain property, mort- 
ged itto B A. subsequently died and left no heirs. 
ms land then became shamilat deh and sothe pro- 


` perty of the whole body of tho proprietors of the 


village, of whom B. was one. Plaintiff sued to redeem 
the whole, land ‘asserting thet, as one of ihe pro- 
prietors, he was an interested person and had the 
‘right to redeem the whole”  - 

- Held, (1) that the plaintiff could only redeem his 
own share of the property but not the sheres of other 
proprietors, as the mortguge-security had been broken 
and no oo-sharer was an interested person's regards 
his fellows. 


Naro Hari Bhave v. Fithai Bhat, 10 B. 648; Mora 
Joshi v. Ram Chundra, 15 B. 24, Narayan Y. Gan pat, 
21 B. 619, ur ipsis and not, followed. 

. (2) that it was not necessary for pleintNf ‘to 
pertition the -shamilat before redeeming his own 
share of the mortgage. : 

` Mora Joshi v. Ram Uhundera, 15 B. 24, relied upon. 


Momu yv. Kuitu, 6 M..8!; Thalai Chetti v. Rama 
Nathan A Avge 20 M. 206, dissonted trom. 
(3) that ion not asa co-sharer 


but ax & mortgages, = d nob take advantage of 'the 
rule of customary law that no other oo-sh&rer could 
interfere with his actual possession until partition. 
Second appeal from .the order of the 
Additional Divisional Judge, Lahore Division, 
dated the 22nd Anguat 1910, reversing the 
order of the Sub-Judge, Lahore dated 4th 
December 1909, dismissing plaintiff's claim. 
Bhagat Gobind Dus, for ihe Appellant. . 
Rai Sahib Pandit Sheo Naruin, for the Re- 
spondents. 4 
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Judgment.—aAt frat sight, this looks 
a sowewhat oomplitated case, but the point. 
we haye to decide may be stated and ma ce E 
in & few Bertenoé& The question on which 
the case was admitted and ultimately referred 
toa Division Bench is that set forth in 
‘grounds land 2.only. We have ruled that 
the question of limitation.raigsed in ground 8 
cannot be re-opened. F 


Shankar Das, defendant-appellant, is, as. 


the result.of a series of transactions, mort- 
The lahd was 


mortgaged by one Fazla, ita sole owner, 


probably about 1829, and when in 13 69 it 
was found.that he had died and left no heirs 
the land became sharmmiat-i-deh and so the 
property ofthe wholeof the KAswatdars, who 
number seme 350, and of whom Shankar Dag 
himself is one and original plaintiff another. 
Plaintiff sues ‘to: redeem the whole land, 

asserting #het as one of the proprietors he is 
an interested person and has the. right so to 
do. "lhe.first Court, 


fail both as regards the original plaintiff and 
the added- plaintiff; whose position was 
virtually tlie same. 

The learned Divisional ’ 
different. 


Judge 
view and held that, however in- 


convenient the result may be, the right of- 


plaintiff to redeem the whole is in accordance 
with a fundtmental part of the law of mort- 
gage. He,'therefore, gave plaintiff a decree, 
as prayed, for redemption of the whole on 
payment ef Rs. 100, original mortgage-money,: ` 


. apparently ignoring the added plaintiff, whom 


we may also ignore, as he has not appeared. 
inthis Court or otherwise raised any, 
objection. ; 

The way we look at the case is this. The 
mortgage Was no doubt one and indivisible 


. originally; bit in 1869, when Shanker Das 


moet a Demo also partownerof the equity 
of redemption and ageepted that position. 
when the land was entered up as shamilat, deh, 

the mortgage ceased to retain its indivisible. 
éharacter and became liable to picece-meal 
redemption. Virtually, Shankar ‘Das, had. 
redeemed Ais share, and so thereafter each and. 
every od-sharer could redeem Ais share 
separately. But this state of Affairs having 
come about, no co-sharer is an interested” 
person as regards the shares of hia fellows; if 
mortgagee could resist piece-meal redemption 
then each co-sharer would be' interested", bui 


¥ 


after discussing con- ` 
flicting authorities, held that the suit must 


took a’ 
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as matters stand he is not. Again, we reject 
the appellant’s.contention that plaintiff must 
first partition the shamslat before be can 
redeem his own share of this mortgage. We 
can see no diffloulty in his being allowed to 
redeem his own.share unpartitioned, and the 
arcertainoment of that share and of the pro- 


portion of the mortgage-money to be paid by. 


plaig tiff can conveniently be ascertained in 
execution. Lastly, we overrule appellant's 
contention that, inasmuch as he is one of 
the proprietary body himself and the land is 
shamilai,no other oo-sharer cau interfere 


with his actual possession until paytition, and- 


80 plaintiff cannot haves deoree.for joint 
possession even. In our opinion, appellant, 
being in possession not as a co-sharer but as a 
mortgagee, cannot take advantage of the 
rule of Oustomary Law on which he relies. 

A few words regarding the authorities 
cited before us will explain how we have 
arrived at the above conclusions. 

In Naro Hart Behave v.. Vithal Bhat. (1) 
(especially: at p. 653) the question was not 
decided. There, mortgagee had become 
part owner of equity of redemption by 
purchase ofter the suit had hegun, and 
‘the learned Judges declined to allow this 
incident to inflaenca the oase. 


v, Ram Ohundra (2) admits that a part 


owner of equity of redemption cannot be made 


bo sue for pariition before suing for redemp- 
tion, but goes on to hold that, though the 
mortgagee has purchased part of the said 
. equity, plaintiff oan redeem*only the whole, 


' there having been no separation whatever of 


&ny share”. We agree in this as regards the 
matter of partition, but we are unable to see 
that in the case now before us (pr even in 


the Bombay case) the mortgage remained 


one and indivisible. In the Bombay case the 


mortgages had by” purchase destroyed’ the ' 


unity of the seonrity, and here the same 
result has been brought about by the land 


becoming shamtlat and' appellant accepting 


the positian of part proprietor In Narayan 
v. Ganpat (3) a distinction is drawn between 
acquisition by the 
equity of redemption.by purchase and ac- 

quisition by inheritance (as here), and in the 
latter case it seems to have been held bhab snit 


for redemptiot only of a plaintiff's "share 


(1) 10 B. 648. 
(2) 15 B. 34. > 
- (8) 21 'B. 01g. Il: ee 
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would be competent. Any how, this is our view 
as to cages of acquisition by inheritance, and 
though the ruling ia by no means very clear - 
on the point and the drotum, if it-js a dictum; 
is obiter, there is ndthing in the ruling really 
opposed to our view in the present case. 


"In Mamu v. Kvitu (4) it waa laid down that 
where a mortgagee in possession acquires 4 . 
right to a share in the property mortgaged, 
he cannot be compelled to surrender the 
mortgaged property on payment of the debt, 
or of any part of it on payment of & propor- 
tionate amount of the debt, until the mort- 
gagor has by & proper suit for partition, 
asceriained definitely the shares of the co- 
owners. With all deference, we think there 
are other ways of ascertaining definitely the 
shares of the oo-owners besides a suit for 
partition. In the judgment the learned 
Judges say that io-allow redemption of a 
part would be to convert the guit into one 
for partition but we qannot see that a decree 
for redemption of a share and joint possession 
pro tanto can be raid to be a decree for parti- 
tion. This judgment was followed ih TAillai 
Chetti v. Rama Nathan Ayyon (5), in which 
certain inconveniences supposed to arise from 
allowing piece-meal redemption are stated 
and given as the reason for the decision. 
We are unable to ree any balance of conveni- 
ence in the cotrre laid down in these rulings 
as the. proper one; and we cannot see how 
plaintiff’s claim to. redeem his own share can 
possibly be resisted. 


The tare on the oiber hand, which we 
entirely approveeare :— G11 ish Chante: v. 
Jura Moni De (8); Kallan Khan v. Mardan 
Khan (9), Munshi v. Dowiat (8); Hamida Bibi 
v. Abmad Husain (9)* 


In the first three of these cases it WAB laid 
down that in such cases as the present a part 
owner of the eguity of redemption conld re- 
deem only his own shares and not shares of his 
co-owners because the security has been broken 
up; and the fourth case expressly runs that 
there is no distinction hetween acquisition by 
purchase and by inheritance on the part of the 
mortgagee. 


(4) 6M 61. 
* (5) 20 H. 208 
(6) 50. W N. 88. 
(7) 28 A. 155, A. W. N. (1608) 225 
(8) 20 A. 208; A W. N. (1907) 48, 4 A. L. J. 74 
(8) 1 Ind. Cas; 779; 6 A. L. J. 887, 81 A. ous, 


- 
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. For these reasons we accept. the appeal. 


and give plaintiff & modified decree to the 
effect that he. may redeem his own share of 
the mortgaged property by peyment of pro- 
portionate share of the mortgage-money, 
the share to be ascertained in execution, and 
that, upon payment by him of his share, 
he shall have joint possession in respect of 


. his share with appellant Shankar Das. 


Parties to’ bear their own costa of all 


Appeal accepled, . 


OALOUTTA HIGH COURT. 
Orvis Rura No. 3794 or 1910, 
March 23, 1911. 
Preseni:— Mr. Justice Mookerjee and 
Mr. Justice Oasperss. 


E BHUBANESHWABI KOER, sr BANSI 


SINGH —Hronmivreg—PxTrTIONEKR 
cereus - 
AJODHYA SINGH-~—~Opposits PANTY. 
Review— Sufficient reason— Order under erroneously 


_ assumed circumstances cries n appointment of-— 


rent-decres obtained owner — Applioa- 


^7 tion by Heoeiver—Üowrt ` ngt resiricisd to grounds 


“meniionei in application for review—A pplication may 
be granted in part--Decrés when set ande should be 
wholly set aside—Civil Procedwre Code (Act V of 
1908), O. XLVII, r. 1. 
t is the plain duty of era Court to, re-call an. 
when jt is apprised tha the order hes been 
made under an erroneously sea stato of cir- 
A essentially different from "d true state 


nisal v. Raghonath, 14 40 ab p. 51,7 B. I. 
RANG, Radhey v. Mangni, 8 0. W. N. 730; and Udit 
v. Rashika, 8 0: L. J. 682; 8 M. L. T. 41, relied upon. 

When a Receiver fied eagle to an eftate, the 
estate vosta in the vor and thereafter the 
Receiver is the only person competent to prosecute 
suits and to obtain decrees. 

Jogat Tarım v. Naba Gopal, 84. 0, 808; Š O. L. J. 
270, and Jatindra Nath v. Barfaiaj Meah,6 Ind Cas. 


,. 214, 14 O. W. N, 658, referred to. 


Therefore, where after the appointment of & 
Reoelver, the owner obtained a decree for rent: Held; 
that the decree ought to be set aside onan appli- 
cation for review by the Hecelver. 

A Oourt in dealing with an application for re- 
view of Judgment, isnot restricted to the gróunds 
mentioned in-the application: the Court has wider 
powers and is competent to enlarge those grounds 
on orl application if it is satisfied that there was 

& proper case on the merita for so doing and 
grunting the review 

Bhuguandeen vari v. Myna Pace, 131 M. I. A. 
487, at p. 4(8, 9 W. R. 28, relicd upon. 
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An application for review ofa judgment may be 
granted in part. 

Thaooor Prosad v. Baluck Ram, 13 C. L R. 64, and 
Hurbons Sakyd-v. Thaboor Prasad, 9 O. 200; 18 O. L. 
R. 285, relied upon. 

When a decree is seb aside on the ground that it 
was made in favour of & person who at the time had 
no subsisting title, the entire decree should be set 
aside. 

Eule against the order of the Sub-Judge-of 
Patna, dated May 28th, 1910. 

Babus Umakaly Mwkerjee and Ganesh Dutt - 
Singh, for the Petitioner. 

Babus Jogesh Ohandra Roy, Khethra Mohan 
Sen and Kuleant Sahay, for the Opposite 


. Patty. 


t" 


interest af Radha Koer. 


Judgment.—We are invited in this 
Rule to set aside an order by whioh the 
Court below has refused to review its deci- 
sion ina suit for rent. The lease, on the ' 
basis whereof rent was claimed by the 
plaintiff, appears to have been granted on 
the 80th November 1897 by Rameshur Koer 
to Radha Koer. On the 16th June 1908 the - 
present suit was commenced by Hameshur 
Koer as executrix to the estate of Raian 
Koer and as guardi ian of Bhubeneshuri Koer . 
who 38 benefloially interested in the Tikary 
Rej Hetate, for recovery of rent against 
Radha Koer, the original lessee, and three 
other persous, the assignees of the lease-hold 
interest. It transpired afler the institution 
of the suit that Radha Koer had died go far 
back as {901. Consequently, upon applioa- 
tion by the plaintiff, five persons were - 
brought on the record as representatives in 
It may be conceded , 
that from the point of view of strict pro- 
cedure, the suit as against Radha Koer was 


" incompetent, because at the time of its oom- 


mencement she was dead. No objection, 
however, was taken tothe so-called applica- . 
tion for substitution, but it cannot be disput- 
ed that if any question of limitation arose, 
as against the substituted defendants’ the 
suit would have to bó treated as instituted 
on tbe day on which the application for 
substituticn was made, that is,'the 27th ~ 
August 1908, OftLe eight persons thus 
joined as defendants, the three oes 
resisted the claim- on the ground, that the 
atsignmert in their favour was inoperative. 
Three of the five persons substituted in place 
of Radha Koer contended that they were not 
liable, because they were not the legal re- 
presentetives of Radba-Koer, The othertwo . 


~ 
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persons, brought;on. the, record ag: hep, ro- 


presentatives in interest, did ‘not enter ap- 
.peoranoo. . The result was hat two . issues 
were raised, namely, frs, whether.the three 
contesting. substituted defendants ware liable 
as 
secondly, whether the .relationship of land- 
lord and.tenant existed between the plaintiff 
and the assignee defendants. The Covrt 
,&ubwered both these . questions against the 
plaintiff. The suit was, therefore, dismissed 
as aguingt the three , contesting substituted 
defendants on the ground that they had not 
“been proved to, be the representatives in 
interest of the original lessee;.ib f&iled also 
as against. the assignees on the ground that 


“the alleged assignment was inoperative in- 


,asmuch, am ihe .lease contained a covenant 
„against alienation, The net result was an 
eo, paris decree, made on thd 5th March 
.190Q in favour of the plaintiff, against two 
only of the persons brought on the.’ record 
as representatiyeg;in interest of.the original 
lessee On the 6th April 1903, the plain- 


‘tiff Rameshur Koer applied to the .Court to 


review this judgment.:. Meanwhile,..on ihe 


18th November 1908, the present petitioner 


. Bansi Bipgh had been appointed, Receiver 


- 


ofthe Tikary Raj Estate in: the course of 
ay administration suit, 
however, to obtain. delivery of possession of 
the estate till the 23th January 1909, and 
on the 22nd July,1909, he applied that -he 
might be aubstituted in place of the plain- 
tiff in the applicatjon for review. This was 
refused on the 3letJuly 1909, en the ground 


thatas the’ Receiver had been appointed . 
‘before the application for review was made 


by the „original plaintiff on-the record, he 
could not.be snbatituted .in her. place. 


The application for review text cathe to be. 


heard on the 28th August 1900, and .was 
dismissed on the ground ihabas a Heceiver 
had been appoiated,. it was no longer, ocm- 
patent to the plaingiff to prosecute = the ap- 
plication. , The result was, that the applica- 
tion df the Receiver to- proseoute the appli- 


. eation for review failed, because it had 


been made tod late, and the application 
of the plajntiff failed, because her interest 
had vested in the Recgiver. It .is . plain 
thak the gourse pursued by the Subordinate 
Judge could not and did not conduce. to the 
administration of justice. On the 28rd Bep- 
tember 1909, the Receiver himself made an 


representatives .of Radha Koer, and- 
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' application for review of judgment. . He was 


- 


He was .not able, 


 Qour& to re-oall an order wher it 


called. upon to pay fall- Couri-feos and his 


‘application was treated. and  &ooepted. as- 


valid upon payment of such sum on- the 9th 
January 1910. Thespplication was then. 
heard and dismissed on the 28th May 1210 by 
an order the propriety of which: we are now 
invited to consider. 

The application for review was made by 


the Receiver on- the ground that, since the 
decision of the suit, an ekrarnama, . execut- 


ed so far back as thel8th Jnly 1901, had 
been discovered which. showed ' oonolueively 
that all the five persona brought on'the re- 
cord as representatives in interest of the 
original lessee were interested in the lease- 
hold property. The parties, though called 


‘upon to produce the. document, failed to 
comply with the order of the Court; conse- 
.quently, a certified oopy was pla upon 


the record. The Subordinate Judge does not 
appear to have been wholly satisfied that 
this evidence might not have been produced 
at the original trial, and in this view, .he 
has refused the application for raview. Apart 
from the question of the correctness! of this 
view, it has transpired in the coarse; of, the 
arguments addressed to us, that the iver 
had’been appointed onthe 12ch November 
1908, that is, long befote the rent suit was 
decréed in favour of the plaintiff on the 
5th March 1909. That decree. it. cannot 
be disputed, is infructuous. By Operation 
of law, the estate, inclusive of the cause of 
action in the rent suit, had vesied' jin. the 
Reoejver ond thereafter the Eeoeiver was 
the only person competent to prosepute the 
suit and to oBtain a decree against the. de-- 
fondanta (Jugat Turini v. Naba Gopal (1); 
Jatindra Nath v, Sarfaraj Meal. (2)]. - This 
by itself isa sufficient ground, why, the re- 
view should be-granted and the degree dis- 
charged. It has been strenuously. argued, 
however, that this ground was not suggest- 
ed in the application for review end that, 
consequently, this Oourt is restricted: to one: 
ground and’ one ground slone, | namely, 
the discovery of additional evidenoe not 
available to the parties at thej original 
trial. Weare of opinion that this position 
canndt possibly be maintained. | In the 
fret place, it isthe plain duty. pf every 
E appris- 
. 5 O. L. J. 270. : : 
ta) i40. WN. 643: 6 Ind. Ons. 214, 
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ed that-the order has been made under an 
erroneously assumed ainte of circumstances 
essentially different from the trne pus of 
things [l'uffasal v. Raghonath (9) ; Radhey 
v. Mangni (4) ; Udi v. Rashika (5)]. In the 
second place, as pointed by their Lordships 
of the Judicial Oommittee in BAugiwandeon 
Doobey v. Myna Baes (0), a Court, when it 
deals witi an application for review of 
judgment, is not restricted to the grounds 
mentioned in the application; the Oourt has 
wider powers and it is competent to the 
Judge dealing with an spplication for re- 
view, to enlarge those grounds on oral sp- 
Pie kien, if he is satisfied that there was a 
proper case on the merits for so doing and 
granting the review. In the oase before us, if 


. the application for review is not granted, the 


gravest complications would result, As soon 
as an application for execution of the decree 


' is made, an objection may, for instance, be 


taken that the decree was made in favour of 
a person, who, at the time it was made, had 
no subsisting intereat, and that consequently 
the Couit, under such circumstance, will not 


allow the dorée to stand, 


.We are clearly of ópinion, however, that 
the review ought to be granted on the very 
ground on which the application was made. 


_ It was argued in the Oourt below, and the 


tention has been repeated in this Court, 
that under the ekrarmamaA executed on the 
14th July 1901, allthe five persons brought 
on the record as representatives in interest 
of,the original lessee were liable for the claim 
of the plaintiff. Thatechrarnamah waa ere- 
cuted between parties who formed mem- 


- bers of a family to which thé deceased be- 


longed. Prima facie the execution of anch 
an instrument would not in ordinary course 


“come to the knowledge of ihe landlord 


There is no suggestion that the lady who 
acted as guardian of the infant beneficially 
interested in the estate, had’ at any time 
NS of this document, 

suggestion also that the -Receiver who was 
entitled to prosecute the rent suit after his 
appointment was in any way apprised of 
the instrument. Consequently, upon the 
discovery of such & document, the Court 
ought to afford ar opportunity to the 


(3) 1 Oe a al 6h ;7 B. L-R. 198, 


4 
60. W. N 
(8) 6 0. L. J. 66% 8 W I. T. 41. — 
(6) 11 M, L A. 487 at p. 400, 9 W. R. 33, 


— 
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plaintiff or her representatives to enforce her 
claim. 

~ Tt has “been suggested, anally, that the 
okrarnamih is of no assistance to the plain- 
tiff, beoauge it deals with the properties of 
is husband of the lessee Radhey Koer and 
does not i in any way touch the lease-hold pro- 
perty. But it is not necessary for us to de 
cide this matter at the present stage. In 


fact, (his would be a proper question fdr * 


examination after the application for review 
of judgment has been granted. We may 
point out, however, that it has been argued 
on behalf of the petitioner that the ekrar- 
namak makes the defendants liable, be- 
eause it deals with the mortgage security 
which was accepted by the original lessee 
from the assignees to secure payment of the 
unpaid belance of the consideration money; 
in other Words, if the. mortgage interest, 


divided*by these five persons under the ` 


ekrarnamah, was taken in lieu of, or in sub- 
stitution for, the Jease-hold interest assigned, 
1b is conceivable that the present opposite 
party may find themselves bound to satisfy 
tlre claim of the plaintiffs 
as we have already stated, is not & matter 
we can decide finally at ihis stage of the 
proceedings. Ib is sufficient to hold that 
there is no room for serious controversy 
that the original decree ought not to be: 
allowed to stand. 

The question next arises, whether if the 
suit ig re-heard, it ought to be re-heard only 
as against the fve persons brought on the 
record as representatives in interest of the 
original lessee or also as against the as- 
signees. No doubt, as pointed by this Court 
in the case of Thaooor Prasad v. Baluck Ram 
(7) and, Hurbans Sahye'v. Thakoor Fwrihad 
(8), an ‘application for review of judg- 
ment may be granted in part. Butit must 

obviously depend upon the circumstances 
of each case, whether the whole suit should 
be re-opened or whether it should be-re- 


tried only in part. It has been strenyously 


contended, here on behalf of the assignees 
thet as- the claim hea been dismisecd 
-against them on the ground that tho as- 
signment never took effect and as. the 
discovery. of new evidence cannot possibly: 
foake them liable, the suit oughé not to be 


re-opened eo far as they are conceired. We 
12 0. L. B. 64. 
(8) 9 O. 206; 18 O, L. R. 288! 


That, however,, 


( 
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are unable tu accede to this contention 


for two reasons. In the firat place, if the. 


decree.is set aside on the ground that it was 
made in favour of a person who at the 
time had no subsisting title, the entire 
decree must be set aside. 
place, the opposite ‘parties brought on the 
record as representatives in interest of the 
original lessee may very well contend that 
dh the suit was dismissed against three of 
then on the ground that they could not be 
held liable in any view of the case, they 
did'not at that stage think it necesaary to 
enter into an elaborate examination of the 
truth or otherwise of the allegations ‘made 
by the assignees that the assignment had 
. never taken effect. We are, therefore, of 
opinion that the application for review 
ought to be granted andthe entire decree 
set aside. 

The result is hat this Rule is made ab- 
solate knd the order of the Court below 
seb aside; we pass the order which ought 
to have been made by the Court below, 


namely, grani the application and discharge . 


the original decrees as against all the qe- 
fendants. The record will be sent down 
so that ihe snit may be restored to ite 


origin] number and re-tried in the presence < 


of all the parties: The skrarnamah will 
be received in evidence and will be oon- 
sidered in the decision of the questions raised 


ab the re-trial. If it transpires that the ` 
Receiver har been discharged the _ suit . 


will be re-tried at the instance of the 
person now representing the estate. Hach 
party will pay his own costs of these pro- 
ceedings, 

Rule made KR RA 
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OUDH JUDICIAL COMMISSIONRR'S 
s LOURT. 
First Cryin APPNAL-NO. 87 or 1910. 
February 8, 1811." 
Present: —Mr. Yana; A, J.C, and 
- Mr. Piggott, A. J. C. 
Bas AMARPAL SINGH —Prarerim— 
APPELLANT , 
. Thakurairn OHHABRAJ. KOER— 6 
DiraxnpaAwr— RASPONDHNT. 


Civil Procedure Code (Act XIV of 1882), s. 403— Minor, 


validéty -of a. compromise enterod into by nest friend 


In the second - 


- 
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esI nara of facta not ate to the property 


än dispute, effect cf —Judicial discretion, emercise of— 


Duty of Oourt sanctioning the compromise—-Raght of 
minor io challenge ths compromise in subsequent 


` proceedings." ste 


During the minority of the appellant in this case a 
soit was instituted by his father on his! aldiming 
possession of certain p perty against the d pacts 
This suit was settled by a compromise agreed to by 
the minor’s father on his behalf. The compromise 
was also doly sanciioned-by the Oourh Under this 
compromise the appellant got a decree for a portion 
of the property and the remainder of his claim was 
dismissed. The appellant on ‘attaining ‘majority, 
insiitnted' the present suib asking that a decree be 


scade cancelling the- compromise and the' decree ` 


based thereon, that the parties be’ relegated to the 
position which: they held before the compromise 
wus filed and that the appellant be authorized to finiah~ 
his case front the stage at which tho compromise 
had been filed. The appellant urged in support 
of his claim that his previous case was. so strong 
that he was mure to win it and the actual reason 
why the appellant’s father entered into the compro- 


mise was thas the elder brother of the appellant’ 
. Was to be adopted by the ‘respondent’s mother and 
- thab as. 


this fact- was concealed from the Court, 
when it gave iis sanction to.the compromise, the 
decree and the compromise were of no avail: 

Heid, that the compromise was duly sanctioned. 
by the Oourt and & decree passed thereon and that 
consequently it could not be set aside. 

Held, farther, that the appellant could not now ask 
the Court to look at the record of. the previous case 
to determine whether it wasa strongor a weak one. 


The Oourb sanctioning ' the compromise had oon. 


gidered- the point in dispute between the parties 
and had granted leave for the ‘“dompromise after the 
exercise of its judicial discretion. No facts in con- 
nsojion with the property im dispwtp becween the 
ea were’ withheld from the Oourt. The 
urt knew exactly what the plaintiff claimed and 
whpt the defendant  ol&imed and after having 
considered all the facts relating to the property 
in ute and after following the provisions of 
law eto the conclusion that the compromise was 


- & fair one. The Court cannot now go into the facta 


of the previous case and determine whether seno- 


' tion, had been properly granted or npt and whether 


there had been & proper E of ita judicial dis. 
toretion in the m 

Bibee Soloman v. Met Aiea 0. '887, Ram Autar 
v. Mohammad Mamtas Ali, 24 O. 858; Brooke v. Lord 
Mostyn, 55 Eng. “Hep. 445, referred to. 

Appeal against the order of the Subordinate 
Judge of Partabgarh, dated: the 9rd January 
1910. 

Messrs, F. a. D. Lincoln, Shahid Husain, 
and Pandit Gokarun. Nath Missra, for the 
Appellant. 

Dr. Satish Chandra Busertt and Babu 
Shankar Duyal, for the Respondent. 

. Judgment. 


Evans, À. J. C.-—This ‘is an appeal by the 
plaintiff against & degision-of the Subordinate 
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4 
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" Jaipal Kunwar, 
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Judge of Partabgarh dismissing his oleim 


. with reference to a compromige entered into 


by his father on his behalf in a former case. 
The material facta can be stated in a very 

short compass.. The appellant was born 

on the 10th May 1890. A snit was institut- . 


ed ‘by his father on his behalf on the 18th. 


December 1899, claiming  po«seasion of 
ceriain property under a Will of Rai Madho 
Prasad dated 80th. January 1894, againat the 


‘ respondent, On. the 3th November 1900 
. this suit was- settled by & compromise 


dated the lat, November. 1900 agreed to by 
his father on his behalf.’ Under the compro- 


“mire the appellant got a- decree for five 


villages and “the remainder of his claim was 
dismissed: Jb is unnecessary to set forth in 
detail the terms of the compromise. The 
appellant came of age on the 10th May 
“His father died in May 1909. The 
present guit was instituted. by the appellant 


as major on the 28nd July 1909. -The 


appellant asked that a decree , be passed 


. cancelling the compromise and the decree 
` passed thereon, that the parties be relegated 


tb the position which they held before filing 
the compromise and that the appallant be 


' authorized to finish his case from ' the stage 
at which the compromise was filed. The 


allegations upon which this relief is prayed 
are set forth in-paragraphs Nos. 10 to 17 of 
the plaint. ' Shortly stated. these facts are 
that when the compromise was arrived at 


^ between the appellant's father and the reapond- 


ent an arrangement had been made by the 
appellant’s father under which Thakurain 
ihe respondent’s -mother, 
should adopt Hai Sat Narainpy Singh, ihe 
appellant's elder brother, and award him 
immoveable properly worth about two acs 
which belonged to Rai Bhagwat. Singh, the, 
deceased husband of Jaipal Kunwar, and that, 
ana matter of fact. Jaipal Kunwar on the lat 
November 1900 did execute a deed adopting 
Rai Sat Narainpal Singh and thereby gave 


him the immoveable property left by her. 
- husband. This arrangement was arrived at 


in pursuance of what is ‘described ags & 
fraudulent conspiracy between the appellant'& 
father and the respondent's mother and her 
agents nnd the fact that this adoption bad 
been made was 
ordinate Judge when he passed the decree 
on the terms of the compromise and in 
aocordance with this priyate arrangement 


Pas 
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between the appellant’a father. and the 

respondent's mother; the appellant’s father 
"agreed to accept a decree ‘for five small - 
villages out of seventeen yillages which had 
been claimed in the snit of 1899. and the 
‘appellant was thereby deprived of this valu- 
mble property without any justification. The 
contention-taken, therefore, was that, as ma- 


terial facts in connection with the compto- 


mise, bad been withheld from the Suboréi- 
nate Judge in 1900,he was misled and ao- 
cepted a compromise whioh he wonld not 
have accepted ifall the material facte had 
been placed before him. The learned Sub- 


. ordinate Judge dismissed the claim.- Held 


first that there had been a valid sanction 
to the compromise and the Idarned. Sub- 
ordinate Judge had acted-atrictly in acoord- 
ance with- the provisions of "section 462 of 
the Code of Civil Procedure, 1£82; and 
secondly, that the oómpromise was -not a ool- 
lusive transaction, that the appellant’s father 
did not agree to ita terms with an intention 
of defrauding the appellant, ‘and that the 
compromise was s reasonable one considering 
- the position of the partios at the time. The 
contention of Mr. Lincoln, who has addressed 
the Court at great lah on behalf of the 
appellant, is that the decree of 1800 shoald , 
be set aside because the faot relating to tLe 

adoption of the appellant’s elder brother was 
not brought to the notice of the Court at the 
{ime and the appellant was prejudiced, first 
because he.got no share in the estate which 
his brother got unger the adoption, and 
secondly, because, upon the evidenoe which 
was . before the Court at the time of the 
compromise, the appellant was practically 
certain of & decree for the whole of his claim _ 
and the decision on the compromise deprived 
him of the usual right of appeal to. which 
he would have cen entitled if there had been 


& decision on the merits. 


It appears tome that this contention bas 
no force whatever. Under koction 462 of Act 
XIV of 1882. a guardian ofa minor cannot 
enter into any'egreement or compromfse on 
behalf of the minor without the leave of the 
Court, butit is not disputed that; if such ' 
leave hag been obtained according to law 
the minorisbound by thecompromise provided : 
that there has been no fraud in conneotion with 
itt An application was filed on the 9nd No- 


vember 19C0 agking for lesve to compensate ` 


the guit md at ihe same time the. terms of 
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the compromise were placed before the Court. 
The Ocurt ‘then passed the following 
order:— This application haa been presented 
before me today by Syed Wasir Hasan, 
Pleader,forsanction. From what the Pleaders 
on both sides have stated to me abont the 
terms of the compromise, nothing in jt 
appears to be prejudicial to the minor, (By) 
this- oompromise the minor gete five 
villages ont of the villages gifted. The 
annuity provided for the defendanb by 
the Will ceases for ever. The deféndant will 
bave no power to adopt. The suit which the 
defendant has brought | for trust’ money 
(against the minor) ig settled. The -defend- 
ant withdraws her olaim to it. Taking all 
these mattera into consideration, this com- 
promise seems beneficial to tha minor and 
also to the defendant.” 
the Court passing a decree in accordance 
with the compromise is to be found on page 37 
of the printed record of the snit of 1899. 
It is E, ee clear and beyond dispute that 
the leartied Sabordinate Jadge has duly oon- 


presumed that he had also considered_+the 
evidence which had been laid in hb case 
ànd upon full consideration he was of opinion 
that the compromise was s proper one. It 
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The final order of ` 


' gidered the facts of the case and it. must be ` 


~ Autar v. Mohammad Mumtas Ali (2), 
is conceded, that in these circamstanoes no &p- 


peal would lie against such a decision, but it : 


is urged that the appellant can sue to get 
aside this decree for the reasons which have 
been aet forth above, tis., the fraudulent con- 


cealment of material facts in connection with . 


the compromise. “The general rule under 
which this contention is taken is to be found 
in the case of Bibi Solomon v. Abdool Asees 
(1), and Mr. Lincoln in support of his con. 
tention relies on this ruling and also on the 
ruling in Ham Aur v. Mohammad Mum tag 
lt is, therefore, eneocessary to oon- 


.Bidere how far these rulings apply to-the 


E 


fnots of the present case. In Bibee Solomon 
v. Abdool Asos (1), the material facta are as 


below:—" The plaintiff was a minor daughter ` 


of one A and entitled to 7/24tha of his estato. 
As eatate eventually came into the posses- 
sion of certain executors and a compromise 
was arrived at between the plaintiff's adviser 
and the executors on the understanding that 
the total value of the estate was Ha. 441,000 
and the plaintiff, therefore, accepted d sum 
6 C. 687. 

34 O. 858, M I, A, 107; 1 0, W. N. 417. 


-and carry with 
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of Ra. 20,000 in satisfaction of all demands. 
Afterwards, tho plaintiff broughts suit against 
the executors to set asidé the compromise 
alleging that she had accepted the compro- 
mise on the faith of certain, representations 
made by the executors as to the. value of 
the estate in dispute and that it had come 
to her knowledge that they had concealed 
the true valuo, It was held “that even 
though the executors had no such knowledge 
and there was no actual fraud, yet there 
waa such oulpable ignorance, and neglect of 
duty on their part as to amount to fraud, 
it the oonsequenoes of 
knowledge, and as the compromise had 
in consequence been entered into by the. 
parties and sanctioned by the Court under 
a misapprehension of material fact, the 
plaintiff was entitled to have the oompro- 
mjse set aside and the parties restored to 
their rights in the former guit at the time it 
was effected.” 

It wil be seen from the &bove recital 
that the material facts which related to 
the property directly in dispute between 
the parties and, therefore, the Court was 
in & position to judge whether the-oom- 
promise. was a fair one or not In Ram 
the 
facts were that certain persons claimed under 
proprietary rights in a village belonging to a 
-minor faiwkdar. The estate was under the 
charge of the Court of Warda and the 
Deputy Commissioner sanctioned a compro- 
mhise admitting  under-proprietary rights 
claimed and it was eventually eetablished | 
upon a suit brought by the falukdar, after st- 
taining fa] age, that the Deputy, Commis- 
sioner had sanctioned the compromise on a 
ereport made by œ manager who was: a 
‘brother’ of *one of the imants, Their 
Lordships of the Privy Oouncil held that the 
Deputy Commissioner had been in ignorance 
of the fact which made the manager an 
interested and unreliable adviser and they, . 
therefore, decided that the plaintiff was en- 
titled to have the case decided upon the 


merits, and on the merits it was held that the - 


claim for under-proprietary rights had not 
been established. It is obvious that the 
facta in this ruling are different from the 
facts in the present case. In that case the 

urt on the admission of the Depaty Oom- 
missioner had sanotioned a compromise which 


- was, asa matter of fact, nothing more or lesa 
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than & compromise arranged by the plaint- 
iffa themselves ‘through the agency of their 
brother. The judgment also shows that the 
- manager had furnished the Deputy Oom- 
missioner with an untrue statement of the 


case and, therefore, material facts in oonneoc-: 


tion with the property in suib were with. 
held from him in the Court which decided 
the case. It s; therefore, clear that the 
Court was not in & position to decide whe- 
ther the compromise should be accepted or 
not. 

The law in England has been laid down 
in Brooks v. Lord Mostyn (8), and the de- 
cision of the Lords Justices on appeal is to 
be found on page 419 of 46 English Reports, 
Ohancery, 26. Tha facta of that case were 
that "A comprómise grounded on the aup- 
posed insnffleiency of a real estate to pay 
an infant's legacy, and other legacies charged 
upon it was sanctioned by the Court on 
behalf of the infant. I6 appeared that at 
the time of inguiry as to the compromise 
being for the benefit of the infant a document 
rélative to the valuation of the estate—of a 
character rendering it doubtful whether the 
valuation, 
was treated as correct, was not based on 
erroneous principles, BO as to give an under- 
value—was in the possession of the owners 
of the estate, but was not laid before the 
Master: Held, that the compromise must be 
set aside, for that it was the duty of the 
owners of the estate to bring the case fairly 
before the Master, and supply all material 
information which was in their possession, 
and that the case was not altered by his 
being satisfied with the-materials before him; 
and not asking for further information." 
Lord Justice Tarner jn delivering 
judgment  remarked:— “That ‘this Court 
has power to compromise the rights and 
claims of infante and persons under disabi- 
lities, where those rights and claims are 
merely, equitable, has not been and cannot 
` be disputed. lt is & power which has 
been continually exercised by the Oourt, 
and resulta almost necessarily from the juris- 
diction which the Oourt exercises over tras- 
iees.... Such compromises as these are 
made by the Court in the exercise of its 
discretion, and it is not the habit of the 
Court to disturb what has been done by 
the Court in the exercise of discretion, 


(3) 55 Eng. Rep, Rolls Qourt 445,- 
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except on very strong grounds. It is to be. 
considered then, what are the circumstances 
which will furnish sufficient "ground for im. 
peaching a compromise made under the order 
of the Court and I think they must be 
such as to amount to fraud in-the party 
claiming, the benefit of the compromise, 
meaning by fraud not moral fraud, but wbat 
in the eye of this Court is considered as : 
, amounting to fraud. A compromise of doubt- 
ful rights between adult partjes cannot, as 
I conceive, be set aside on any othe 
ground.' If there be no fraud, and ned 
knowledge on both sides, the compromise 
cannot be disturbed, bat if there is know- 
ledge on one side which is withheld, the 
compromise cannot stand, beoause the with- 
holding of the krowledge amounts in the 


‘view of a Court of Equity to fraud. The 


rule which applies between adults seems to 
me to be not lees applicable to compromises 
by the Court on behalf of infants. The orders 
of tbe Court caunot be set aside on grounds . 
less strong than those which would be re- 
quired to set aside the transaction between 
‘competent parties.” : 

From consideration of these three ralings, 
the point, which I wish to bring ont, is that in 
all cases the material facts which were ‘with- 
held from the Court either by accident or de- 
sign related solely to tha property in dispute aud 
motto any separate and contemporaneous mat- 
ter which was nob in controversy between the 
partics arid in such ciroumstanoes it has been 
decided that the Court, not having been placed 
in full possession ef all the facts, was not in 
& position to decide whether the settlement 
was a fair and just one. : 

I now propose to set forth Mr. Lincoln's 
case on behalf of the appellant inthe strongest 


.t&8rms possible. His contention is that the 


appellant's ‘father made an arrangement 
with the respondent’s mother under whieh he 
retained & large property.for hjs elder son 
and having obtained this large property he 
sacrificed the appellant’s interests by agreeing 
to accept on his behalf five villages instead ` 
of seventeen villages which he had claimed 
and inorder to support his contention that 
the appellant's father was actuated by dis- 
honest méfives, he contends, thatthe evidence 
led imthe case up tothe date on whiok the 
compromise was arrived at shows that the 
appellant would undoubtedly have obtained a 
decree for the whole of his olgim, the case 
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being’one on which no two opinions were 
possible. He has, therefore, invited us to con- 
sider the evidence in the case of 1899. Speak- 
ing for myself, I dq not find that we are en- 
titled to look at that evidenceat all. Seotion 
462 of the Oode of Oivil Procedure, 18682, 
has always been interpreted to mean (and 
this point ignot disputed) that the Oourt 
* should in someform show that it has consider- 
ed the point in dispute between the parties 
and has granted leave for the compromise 
after the ene cise of tudicial discretion, In this 
case it is abundantly olear from the order of 
the Subordinate Judge dated the 5th Novem- 
berl900 that he had ‘considered the facts and 
had arrived at & decision that the compromise 
was à fair one. Itis not pretended that 
any facta in connection with the property in 
dispute between the parties withheld from 
the Court. The Court knew exactly what 
the plainiff claimed and what the defendant 
claimed and it complied with the express 
provisions of the section,and having complied 
with those provisions no authority is. cited 
` to the effect that an Appellate Court oan® in- 
terfere or say that the lower Oourt has not 
exercised its judicial discretion in the matter. 
The rulings cited above would apply if Mr. 
Lincoln could have shown that any of the 
facts in relation to the property in disputs 
between the parties had been concealed, This 


is not shown and L must, therefore, decline to ' 


accede to ‘his contention that this Court 
can go into the facla æ second time in order 
to decide whether the learnefl Subordinate 
Judge was right or wrong in his opinion. It 
is possibly, and I may say probably, 
true that if the appellant’, gaardian had 
not come to an arrangement with the re- 


spondent’s mother tor adoptign of his eldest ' 


son by her he would have refused to compro- 


mise the case and asked the Court to come to 


a decision on the,morits but this Court oan- 
not,in my opiniom, inquire into the motive 
whiqh induced the appellant's guardian to ~ 
compromise the case. The case was compro- 
mised and was undoubtedly compromised 
aooording to law. Assuming that the ap- 
pellant’s father did in sone form or other 


receive a gratification from the respondent's ` 


mother before he agreed to the compromist, 
that fact alone does not, in my opinion, vitiabe 
the compromise even though it was withheld 
from the knowledge of the Court unless it is 
also shown that any facts material to the con- 
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also been 
this is not the 


trocersy between the parties had 
concealed. It is conceded 
Case. ` ~ 

I have had the advantage of reading 
the judgment of my learned colleague in 
which he has dealtat some length with the 
facts of the case and if, in my. judgment, it 
had been necessary togo into the facts | 
would not hesitate to agree with him in hold- 
ing that the settlement was evidently a reg- 
sonrble one and if I werein the position of 
the learned Subordinate Judge and also in 
possession of all the facts in connection with 


N 


this case which are now before us I still would 


decide that the settlement wad a fair one in 
the interests of the minor and one which 
should be sanotioned by the Court. 5 

For the foregoing reasons, I agree in hold- 
ing that this appeal should be dismissed 
with costs. 

Piggottt, A. J. C.—1n this case the plaintiff 
appellant, Rai Amarpal Singh, sues to set aside 
a compromise-deoree passed against him on 
the Sth November 1900 by the Subordinate 
Judge of Partabgarh inn suit in which he 
appeared as a co. plaintiff with hia own father 
Rabu Jangh Bahadur Singh who acted aa 
his guardian ad tiem. 

The plaintiff’ s case easontially is het the 
permission given by the Court under the 


- provisions of section 462 of tha. former Code 


of Civil Proosdure (Act XLV of 1882), under 
which the suit was compromised by Babu 
Jang Bahadur Singh, is vitiated by the fact 
thas it was obtained by means of fraudulent 
collusion betyeen the plaintiffs guardian and 
Thakursin Ohhabraj Koer the defendant, 
&nd by the withholding of material facts froin 
athe knowledge of the Court, also that it was 
” against the interests of the minor plaintiff, 
and that he is, therefore, ectitled to have it set 
aside and to i To- laced | in the position in 
which he stood immediately befora the ogm- 
promise was filed. It will be neoassary to 
set forth clearly the facts out of which the 
previous litigation &rose and to explain the 
position in which the parties stood at the 
beginning of November 190).' The snit re- 


lated to the property of Hai Madho Prasad. 


Singh, alandholder and Talukdar residing at 
Dalippur in the Partabgarh district. On 
January 30th, 1894, this gentleman exeented 
a Will disposing of hia entire sebabe, he left 
the bulk of his property to the plaintiff Rai 
Amarpal Singh, subject to certain legacies, 
p 
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with only two of which we are now ognoerned. 
In favour of Thakurain Jaipal Kuar, widow 
‘of Rai Bhagwant Singh a deceased. Talukdar, 
the testator bequeathed five villagas in full 


proprietary title, though .without power of 


alienation, the said villages to descend after 
the lady's death io her own heirs. To.this 
lady's daughter, Thakurain Ohhabraj Koer, 
the testator in token of hia love and regard 
left a sum of Ha. 20,000 stated to be in de- 
posit in the Allahabad Bank, and an annuity 
of Hs. 1,200 to be & charge upon the estate 
in the hands of Rai Amarpal Singh. The 
- testator died on 80th November 1897, and 
Babu Jang Bahadur Singh, father of Rai 
Amarpal Singh, became administrator of his 
estate under an order passed. in accordance 
with the provisions of the Probate and Ad- 
ministration Act (V of 1881). 
found nineteen villages appertaining to the 
estate in question, including the five vil- 
Jages which had been especially bequeathed 
to Thakurain Jaipal Kuar, in the actual pos- 


_ session of Chhabraj Koer, who claimed title 


under & deed of gift alleged to have been exe- 
cuted by Rai Madho Prasad Singh on the 
94th December 1896, subsequently to the 
date of the Will and rather more than 
nine months before his death. “A suit 
was thereupon instituted by Babu Jarg 
Bahadur Singh as administrator under 
the Will jointly with bis minor son Rai 
Amarpal Bingh as legates under ihe Will, 
the said minor being represented -by bis 
father as guardian ad kitem. Another guit 


- was also instituted by Thakurafn Ohhahraj ' 


Koer, and was pending when the dispute 
was compromined, in which thé said Ohhabraj 
Koer claimed a sum of Rea. 14,547-12-0 as 
forming part of the twenty iheusand rupees 
to which she was entitled under the terms 
of the Will Another suit had also been in- 


stitifted by Jaipal Koer, in which she claimed . 


a sum of Rs. 1,200 and odd on the ground 
that it was money belonging to her which 
had been lying in the treasury óf Rei 
Madho Prasad Singh at the time of his 
death and had been wrongfully &ppropriated 
by the administrator to his estate. We are 


concerned mainly with the suit in which Babu ` 


Jang Bahadur Singh and Hai Amarpal Singh 
were plaintiffs and Thakurain Chhabraj Koer 
the defendant. The deed of gift set up by 


the latter was attacked on: a variety of 
grounds, its actual execution by Rai Madho 
~~ 
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Prasad Singh was denied, it was pleaded . 
that on the date of the alleged execution the 
said Aladho Prasad Singh was incapable on 
account of disease of body and mind of execut- 
ing apy valid deed; there were pleas also 
of undue influence on the part of the two 
ladies Jaipal Koer and Ohhsbraj Kuer, and 
finally there was a plea that the instrument 
in question was it any case invalidated by, 
‘reason of a certain alteration which appeared 
on the face of it when if was produced ih 
Oourt. The burden of provirg some of the 
“issues, particularly that relating to the 
actual execution of the deed of gift, was 
rightly laid upon the defendant Obhabraj 
Koer. &he'had produced her evidence and 
closed her case, the hearing of evidence on 
. behalf of the plaintiffs was still oontinuing. 
This was the position on the 19th October 
1900, when the Pleaders for both parties 
represented to the Gourt that the case was 
likely to be settled by & compromise, and ` 
they eventually obtained an adjournment 
for this purpose to the 7th of November. 
As a matter of fact, a draft compromise was 
produced in Court om the 2nd of November 
1900, and Babu Jang Bahadur Singh formally 
asked for the Oourt’s permission to compro- 
mise the suit on the terma stated. The 
. order then passed by the Court is quoted in 
ezienso in the judgment now under'"appeal 
‘(etde page 42 of the printed record). It 
draws attention to the.fact that the legal, 
representativese of both parties were present, 
and, indeed, that the application for per- 
mission was actually “presented by Byed 
Wazir Hasan, the Pleader, who was then 
acting for the plaintiffs. The mind of the 
* Court was clearly directed, not only io the 
terms of ihe cofo promise but to the question - 
whether it was in the interests of the minor 
that these terms should be , accepted. It is 
quite clear from the order, that the Court 
-discussed these questions with the Pleaders' 
on both sides. The conclusion arrived at, 
was that the compromise was à fair settle. 
ment of the pending litigation, “beneficial to 
the minor and also to the defendant.” I 
am fully satisfied that the procedure required 
byesection 462 of Act XLV of 1889 gs inter. 
preted by the Allahabad High Court in 
Kalawati v. Ohkeds Lal (4) was scrupulously, 
observed. 


I proceed to consider the (eria of the 
(4) 17 A. 631. 
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compromise as a whole with a view-to sacer- 
taining particularly what each party obtained 
thereby with reference to their ‘respective 
claims. The figures relied upon by the lower 
Oourt given on pages 51 and 52 of the printed 
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neither party succeeded in-fall, and yet it is 
impossible to say that the ‘benefits of the 
oom promise were, on the face of them, extra- 
vagantly in favour of-one side rather than 
of the other. It is ‘clearly impossible to 


judgment have been accepted by the parties regard the question in the light in which it 
before us and I take them as admitted. The was put before us in ‘argument. on behalf 
suij actually before the Court was one for ofthe appellant, as if all that Amarpal Singh 
possession of nineteen villages; but it must got under the compromise was the five 
be remembered ‘that five of these - villages — villages with an income of under Rs. 50048 
which had been bequéathed to.Jaipal Koer year. That’ was no‘ doubt all that was 
under the: Will of January 80th, 1894. Itis decreed to him in the particular suit in 
at least doubtful whether Bahu Jang Bahadur- which he appeared as co-plaintiff along with 


Singh, as administrator of the estate, had a 
right to sue for posseasion of these villages ; ; 
in any case, olaiming as he did under tha 
terms of the Will, he oould have obtained 
possession only under an obligation to hand 
over the same at once to Jaipal Koer, the 
mother of the defendant whom he was 
seeking to dispossess, In considering the 
_matters in dispute between the parties it 
seems only reasonable to leave these five 


villages out of account altogether. There 


remained twelve villages; and out of these 
the comprorhise assigned five, not very 
valuable ones, with a total annual income 
of only Hs. 490-8-0 to Hai Amarpal Singh, . 
and the remaining seven with a totel annual 
income of Rs. 4,067.15.0 to Thakurain 
Ohhabraj Koer. On the other hand, this 


his father ; but he obtained at the same time 
ihe withdrawal of other claims, of which the 
annuity of Hs. 1,200 can hardly be regarded 
as doubtful, while the others were at any 
rate disputed olsims which might conceivably 
have been affirmed. 

The ground upon which the compromise is 
attacked is one of altogether independent of 
the terms ‘set forth above. Asa matter of 
fact, in the courge of the negotiations which 
resulted in the compromise, one otaer matter 
had been settled as between Babu Jang 
Bahadur Singh and Thakurain Jaipal Koer. 
It is in evidence, and I do not understand 
the fact to be seriously contested by either 
party, that fora number of years previous ' 
to this compromise the question of the adop- © 
tion by Thakurain Jaipal Kxer, & sonless 


defendant gave up the annuity of” Ra. i 200 widow, of Satnarain Pal Singh, son of Babu - 
to which she was undoubtedly entitled under Jang. Bahadur Singh and elder brother 

the terms of the Will ‘and oon ed her of the present plaintiff, had been under 
renunciation of the same by a formal regis- discussitn. When the question of compro- 
tered instrument. She also withdrew her’ mising the pending litigation dame under 
‘soit for Rs. &847-12-0 and consented to its discussion during the ‘morths of October and’ 
dismissal. As a matter of faci, although Noveniber 1900, I think it may fairly be 


nothiog was said aboutthis in the compromise,. 
Thakurain Jaipal Koer also withdrew .her, 


suit for Ha. 1,297; and it appears from a 
passage in the judgment finally pronounced 
by the learned Suberdinate Judge that the 
attention of the Ooutt was dr&wn to this 
withdrawal and that it took’ the same into 
ita consideration. The plaintiff withdrew 
his claim for mesne ‘profits, Ohhabraj Koer 
withdrew her's to any arrears of her annuity, 


and the parties agreed to bear their own 


costa. I do not think ib can be denied that 
in the main, tegard being had only to the 
respective claims of the parties and the terma 
agreed upon, this -compromise was a fair 
and reasonable settlement of pending litiga- 


tion; There was give and take on both sides ; 
€ 


said that Babu Jang Bahadur Singh pressed 
for the completion of this adoption. The 
evidence jostifies a finding that he put it 
forward as a matter to which .he sttaoh ed 
considerable importance. It may, perhaps, 
fairly be said that he would not have oon- 
sented to & compromise of the pending litiga- 
tion if Jaipal Koer on her part had refused 
to meet his wishes in the matter of the adop- 
tion. The said adoption was in fact formally- 
carried ont,’ subject to certain ‘conditions, — 
gand the desde effecting the whole transaction’ 
"weto executed and registered on the 5th’ 
November 1900, the same day on which the 
compromise agreement in respect of the 
pending litigation was executed and decrees 
passed in accordarice therewith. The case as 
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put- before us on. behalf of the appellant is. 


that this adoption of his elder son was the 
real consideration which iuduced Babu Jang 
Bshadur Singh to compromise the pending 
litigation, that in order to effect this objeob 
and to secure this benefit for his elder gon he 


recklessly sacrificed the interests of the minor. 


whom he wasrepresenting as guardian before 
the Court that the fact of the ddoption was 


never brought to the notice of the Court. 


when it gave ita consent to the compromise, 
that this oonsent would not have been 


obtained if the Court had’ been put upon 


its guard by knowing that the compromise 
of-the pending litigation was only s part 
of an arrargrmienb under which the person 
who on the whole was principally benefited, 


was not the minor but his brother Bat. 


Narain Pal Singh, and that under these 


circumstances the correct view to take is that 


the consent of the Court to the com promise 
` was obtained by fraud. 

These contentions have all been dealt with 
by the lower Court. in the judgment .now 


before us on appeal. After giving my best. 


consideration io the very able and exhaus- 
tive arguments which have been addressed 
io us on behalf of the appellant, the conclu- 
sion I have come to is that the learned 
Subordinate Judge was in the main right. ` 

I sgree with. him that much. of the plain- 
tif's cage is based upon an exaggeration of 
the importance of the adoption, and of the 


beneflt that Sat Narain Pal Singh was likely. 


thereby to obtain. To begin with, Jaipal 
Koer was careful to protect, herself by an 


agreement under which she was to remain. 


- for her life-time in full enjoyment of the 
properties conoerned.. In the second plage, 
the adoption itself was on the face of it, and 
in the absence of strong evidence to the 
contrary, a nullity under Hindu Law, Sat 

arain Pal Singh being an eldest son and 

ing also married. The actual result has 


been peculiar; a suit bas already been fought, 


outin which one fhankari Baksh. Singh, 
claiming as reversioner of the late Rai 
Bbhagwant Singh, has sued Sat Narain Pal 


Singh and Jaipal Kuar to have the adoption 


declared void. It was in fact so declared by 
the decree of ihe Court of first instance, 9 


When, however, the matter was pending. beforo. 
this Conrt on appeel,.a compromise was 


enteréd into under which Sat Narain Pal 
Singh undoubtedly takes an estate of con- 
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siderable value. Whether he will actually. 
enjoy that estate undisputed by any other 
claims, and what the precise motives may 
have been which induced the parties conoern- 
ed in the litigation to enter into the oom- 
promige, are matters with whioh we hate 
little concern. The fact remains th the 
‘benefit actually obtained by Baba: ‘Jang 
Bahadur Singh for his elder son when he was 
settling up bis disputes with Jaipal Koer and 
Ohhabraj Koer in November 1900 was of a 
decidedly problematical nature. That Jang 
Bahadur Singh pressed the adoption on the 
"Thakurain, and very probably- would not 
hays ooinpromised the pending litigation if 
she had held ont against his wishes in 
-this-‘matter, does not in itself justify the 
way in which the adoption is put forward 
on „behalf of the appellant as the most. 


‘Important point in the arrangement come 


to in November 19860, or as the main 
consideration for the poke of which Jang: 
Bahadur Bingh agreed to give up hia 
younger son's claim to villages bringing in 
&u income of a little over Hs. 4,000 & year. 

A good deal was said in the course of the 


argument before us'about the state of the 


evidence in the suit in which the oompro- 
mise was filed at the moment when Babu 
Jang Bahadur Singh- "agreed to & compromise. 
It seems clear to me in any case ‘that we 

cannot deal with this matter as if we were 
M arie an appeal from a decision on the 
facts.. The trial of that case had undoubted- 
ly reached an advanced stage and the 
defendant's evidence has been formally 
closed. -For all that, it was an incomplete 
litigation; and the powers of a Oourt to. 
permij a party to adduce further evidence 
in certain circumstances after its case has 
been ‘closed are considerable. We have 
before us no judgment by the learned Sub- 
ordinate Judge of Partabgarh dealing with 
the evidence then produced; or setting forth 
impression ‘which that evidence hed made 
upon his mind. -The one thing we do know 
is, that-the Court in question, knowing far 
more about the facts of the -case than a 
Court „aften does atthe moment when’ a 
compromise is tendered, “accepted that oom- 
promise as & reasonable - -one in the - ‘interests 
of the minor. If it were not for the allega- 
tion of fraud with which the plaintiff has 


‘now come into Court, ib is clear that be 


would not hare been allowed to argue that 
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the compromise of November Sth, 1900, must 
necessarily be against his interedts hesauae 
he had virtually won his suit against Ohhabraj 
Koer at the moment whon it was filed. The 
fact that the Uourt concerned’ had, with & 
full knowledge of all, necessary ‘faota and 
ciroumatanoes, ‘recorded ita finding that the 
compromise was a, reasonable one in the 
interesta of the minor would be conclusive. 
As & matter of fact, we did allow a good deal 
of argument upon the evidence as it stood 


when the suit was adjourned i in October 1900 
on the statement of the -par that they 
were arranging a compromise. a did this, 


however, only in order to enable us to judge 
of the degree of importance which we ought 
to attach to the appellant’s argument that 
if thé Court concerned had not been misled 
hy the suppression of material facis, or at 
any rate had been put upon its uad by 
having its attention drawn to the faot of the 
adoption, it would not have amived at the 
conclusion that it was in the interests of the 
minor Amarpal Singh to give up villages 
yielding an income of over Rs. 4,000 a year 
ata moment when he had practically won 
his cage in respect of the same. Looking 
at the maiter from this pcint of view, it 
seems to me sufficient to say that the argu- 
ments addreased to us regarding the evidence 


in the former suit as it stood in the month of 
October 1900 have not satisfied me that the 
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appellant beforo us made out his claim that 
he had practically won the case, that. he had, as 
his learned Counsel put*it, "the deeree in his 
pocket." Thakurain Ohhabraj "Koer had to 
prove the fact of execution. She was in diff- 
culties beoanse thetwoattesting witnesses had 
unquestionably colluded with the opposite 
I say “unquestionably” because, even 
if we acoapt the case as laid before us by 
the appellant, the position ig that the two 
witnesses had first conspired with Chhabraj 


Koer to commit a gross forgery, and had 


subsequently gone* over to the sideof the 
plaintiff, in whose service they actually were 
at the time when they were giying evidence. 
There was, however, other evidence on both 
sides bearing on this point. The statement 
of the Sub-Registrar would be sufficient, if 


believed, to satisfy the Comt that the doeu- 


ment before-ib. (the-deed of gift of Decembér 
v4th, 1656) bore the &otual signature of Hai 
I certainly think that the 
epporite pariy haye not made out their 
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extreme contention that this gentleman was, 
on the date in queation, physically incapable, 
of signing his name. On the evidence as it 
stands, and—aa: it has been laid before un, 
I should have found ib very diffloult to hold 
that the signatures on the deed itself and 
on the endorsements made at the time of 
registration were forgeries, The further 
Hai Saheb’s state of 
mind at the time.was at least a doubtful one, 
and the evidence on this point, at any rate, 
was left incomplete. I do not believe that 
on the record as jt stood the Court conld 
rightly have held the deed of gift in question 
to be invalidated by the alteration in respect 
of which an issue was framed.- Without 
endorsing everything which the lower Court 
bas said on this pojnt, I agree with it pub- 
stantially i in holding that the suit ia which 
the compromise was filed might be fairly 
described on the date of the said compromise 
asa doubiful litigation. I must also, in this ` 
connection, insist once more on the faot that in 
consequence of the said compromise at least 
two other suits were withdrawn to which 
that term oould unyuestionably -be applied. 
What reason is there, iherefore, for holding 
that the fact of Sat Narain Ped's adoption 
not only possibly might, but necessarily 
would, have so affected the mind of the 
learned Subordinate Judge of Partabgarh in 
November 1900 that if his attention had been 
drawn to it hp would not have arrived ata 
conclusion that the compromise læit before 
him was s reasonable one in the interests of 
the minor plaintiffP The fact not brought 
to his notice im the position for leave to com- 
promise (I do not.think it necessary to 
discuss the question whether it may not have 
been mentioned in the course of the discussion 
which took place on November 2nd, 1900, 
between the Court and the parties concerned 
and their Pleaders' was simply that, in the 
course of the arrangement by which the 
compromise of the pending litigation had 


"been arrived at, there had been a further 


covenant by which a ibla or problemati- 
advantage bad been secured for the 
minor’s elder brother, If the adoption was 
in law & nullity, it cannot be said that it did 
Amarpal Singh eny tarm. If, on the other 
hand, Sat Narain Pal Singh eventually got- 
something by if, as it seems probable that 
he will do, it was certainly not a bad thing 
for Rai Amar Pal Singh that his elder bro- 
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ther should be & man of property, rather than 
& needy and discontended hanger-ou. 

This brings me to what I think is the 
essential point in issue, namely, whether the 
consent given by the Court to the oompro- 
mise in question was vitiated by fraud, and 
it so, by fraud on the part of whom. We 
were referred to a certain number of su- 
thorities on behalf of both parties bat Ido 
not think it neceasary to mention’ more 
than two, for these were the cases in 
reapeot of which the learned Oounsel for 


-the appellant informed us in his closing, 


address that he asked for a decision of this 
appeal upon the principles laid down. The 
first case ia Bibee Soloman. v. Abdool Asses 

(1). Now, in that case a compromise had 
been entered into by which a minor plaintiff 
took a certain sum in satisfaction of het 
entire claim in respect of & particular estate. 


Tt was found that the value of the estate had — 


been grossly under-estimated in the repre- 
sentations made to the Court, on the basis 
of which the terms of the compromise were 
sanctioned. It was held that the opposite 
party to the guit either knew that the esti- 
mate laid before the Court was much’ below 
the true vidine of the estate, in which case 
they were guilty of actual fraud, or else 
there had been such culpable ignorance and 
neglect of duty on their part as to amount 
to fraud and carry with ib the consequences 
of knowledge. It was further considered 
that the Court had given its sanotion to the 
compromise under total misapprehension 
régarding the actual effect of the compro- 
mise itself, that is to say, beleving that the 
plaintiff was surrendering a much smaller 
portion of her claim than proved to be the 
case when the entire facts came to light. 
A further question thus arose as to the effect 
in law, aa betweon the parties conoerned, of a 
contract entered into under an entire mistake 
ih which both parties shared. For all these 
reasons the compromise-deoree was set aside. 
The other case was that of Ram Axtar v. Moh- 
ammad Mumias Ali (2). Itseems to me to be 
very remotely relevant to the matter now in 
hand. The queatioy in issue was, whether oer- 
tain persons were or were not under-proprie- 
tors of certain land. The Courts were agreed 
that the said persons had altogether failed 
to prove by evidence that they possessed 
any such rights, unless a oertein decree 
passed in their favour under the provisions 
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of Act XXVI of 1888 were to be regarded 
as conclusive. That decree was passed with- 
oub any inquiry into the facta by the Set- 
tlement Court, and merely upon an admission 
made on behalf of the Deputy Commissioner, 
who was in charge ofthe estate of a minor 
proprietor as manager of the Court of Wards, 
to the effect that he did not contest the 
claims of the opposite party to be seitidil 
with as under-proprietors. Ib was proved 
that this admission on the part of the 
Deputy Commissioner had been obtafned 
fraudulently, and by false representations of 
fact, made on behalf of the parties concern- 
ed by s relative who held & position of 
trust under the Deputy Commissioner, and 
was himself interested in the establishment 
of their claim. I o&nnot follow the ocon- 
tention addressed to us in argument that the 
ouly fraud committed was the concealment 
from the Deputy Commissioner of the fact 
of relationship above referred to. The es- 
sential point in the case was tho failure of 
the alleged urder-proprietors to produce any 
ewdenoe worth considering in support of 
their case apart from the Settlement decree. 
They had obtained a certain admission from 
the representative of the minor by repre- 
senting to him through their relative thnt 
certain facts were true; they entirely failed to 
prove the truth of those facta when challenged 
to do so. The conclusion arrived ab was, that 
they had committed & fraud upon the law- 
ful guardian of the minor, and through him 
upon the Settlement Court. There is an 
obiter dicum regarding the view which might 
have been taken of the oonduot of the Deputy 
Commissioner if he had allowed himself to 
be imposed upon by his own dishonest subor- 
dinate While fully aware of the interest the 
said subordinate had in so leading him 
astray; but this does nob affect the point 
upon which the decision really turns, namely, 
that the Settlement decras had been obtained 
by fraud on the part of the persons interest- 
ed in setting ib up. — j 
On these two rulings, therefore, which 
were pressed upon us on behalf of the ap- 
pellant, [ hold that he oan only be said to 
have so much agan arguable case when he 
snas satisfied the Court that the consent 
given to the compromise of November 1900 
was obtained by. fraud, it matters little 
whether: it be regarded as & fraud upon the 
minor plaintiff or upon the Court which 
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gave iis sanction, and that to this fraud 
Thakurajn Ohhsbraj Koor was a party. I 
` find no reason whatever for imputing fraudu- 
lent or dishonest conduct in this matter 
to the said defendant. I find nothing in 
the evidence to suggest that she herself, 
or any other person acting on her behalf, 
pressed upon Babu Jang Bahadur Singh the 
offer of Thakursin'Jaipal Koer to adopt his 
elder son a8 & motive to induce him to come 
toa compromise in respect of the ponding 
litigation upon terms whioh the parties oon- 
cerned knew to be unfair to the minor plain- 
tiff. It seama to me that the question of the 
adoption of Sat Narain Pal was raised slog 
with the question of compromising the pend- 
ing litigation because it was a matter whioh 
had been previously under discussion and 
which Jang Bahadur Singh wanted to have 
settled. lt seems io me that the two ladies 
dealt with Jang Bahadur Singh in good faith 
as the head of his family, and that nothing 
in the evidence justifies the conclusion that 
they either offered this adoption, or oon- 
sented to it when pressed upon the point, 
with any oorrupt intention: of thereby ob- 
taining for Chhabraj Koer better terms in 
respeot of the pending litigation than she 
wonld otherwise have got. If any one was 
not acting honestly and fairly in the matter 
it was Jang Bahadar, but I hesitate to be- 
lieve the witnoases who depose to his having 
cynically admitted that it did not matter 


muoh what terms he agreed to regarding . 


the twelve villages, beoanse if, Amarpal 
Singh was not justiflad he conld get the 
compromise set aside when he oame of 
age. 
brought until after Jang Bahadur's death 
suggests that the latter would have ‘stood 
by the terms of the compromise* if he had 
lived. Neither do I believe that it was with 
&ny fraudulent intention to impose upon the 
Court that the fact of the adoption was not 
mentioned in the petition for leave to osm- 
promise presented to the Court on November 
2nd, 1900. The adoption had nothing to do 
with the pending litigation and was being 
affected by documents outside the petition 
or compromise. I do rot see why it should 
be acpposed ihat the parties, did not in 
good faith regard it as an extraneous matter 
to which it was not necessary to invite, the 
attention of ihe Court. The witness, Baba 
Bam Chandar, who was acting aa Vakil for 
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Ohbabraj Koer in the suit, says that to the 
beat of his recollection the fact of the 
adoption was mentioned to the Subordinate 
Judge - when the matter was discussed before 
him on November?Znd, 1900. He may be 
mistaken on this point; but -his evidence 
seems to me to show that at "any rate the 
advisers of the parties concerned were not 
aware of any delibbrate agreement, much less 
of any fraudulent conspiracy, to keep this 
fact from the knowledge of the Court. Simi- 
lar remarka might be made with reference to 
the fact that :yed Wazir Hasan signed and 
presented the petition for leave to compromise 
the case on behalf of Jang Bahador Singh. 
I do not think it neoeasary to go further into 
& number of details which were discussed 
before us. I have felt some doubt myself 
on two points which are not raised by the 
pleadings. It seems to me open to quei- 
tion in view of the terms of the Probate 
and- Administration Act (V of 1881) whe- 
ther Rai Amarpal Singh was really a ne- 
coasary party tothe suitof 1900, and whe- 
ther Babu Jang Bahadur, as administrator, 
could not have maintained the guit alone. {£ 
alao think that exception might have been 
taken to the plaintiff's case on the ground 
that he had come into Conrb asking for equit- 
able relief without himself offering the other 
side such equity as lay in his power, He 
asks that the parties to tne compromise may 
be allowed to resume their status aud the real 
privileges which they enjoyed before it was 
filed, bat practically the effest of a decree pass- 
ed in &dbordanoe with the plaintiff's pleadings: 
would be to renew the suit against Thakarain 
Obhabraj Koer in raspect of her seven villages 
while haking it at least:difiocalt, and perhaps 
impoasible, for her to enforce her rights as 
they stood in November 1900 in respeotof the 
annuity of Rs. 1,200 aud her claim arising ont 
of the legacy of Ra. 20,000. These points, how- 
ever, were not taken by the defence: it would, 
not be right to base any decision upon them, 
aud I merely thought it proper to mention 
that they had been present to my mind. 
On the pleadings and allegations as they 
stand this appeal, in my opinion, feila and [f 

would dismiss it] vith costs. i 
Ul Appeal dismissed, M 
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ALLAHABAD HIGH COURT. 
FULL COURT, 
Scoop Crvin Arrea No. 902 or 1910. 
June 2, 1911. 
Present:— Mr. Richards, K. O., Obief Justioe, 
Sir George Knox;. Kr., Judge, Mr. Justice 
Banerji, Mr. Justice Karamat Husain, 
Mr. Justice Tudball, Mr. Justice Chamier 
and Mr. Justice Piggott. 
DURGA PARSHAD AND OTHERA— 
PLAINTIFF8— APPELLANTS 
versus 


Kuar HAJARI SINGH—Dxaurerpant— 


RESPONDEXT. 
dore Tenancy Act (II of 1901), s. 201— "Shall pre- 
gum — Presumption — Unrebuiinble—Revenus Courts 
bound by entry of proprietary title is Revenus records. 
Held (Kwon, J. aaan pA that in a mit instituted 
under ihe provisions: of Chapter XI of the Agra 
Tenancy Act, 1901, by 4 recorded co-sharer, a 
Revonue Court is bound to dispose of ihe muit on the 
assumpti-n that the plaintiff has the proprietary title 
and that it is not competent to go behind the record, 
receive ovidenoe and try the question of proprietary 
title between the m : 
Bachan Singh v. Karan Singh, WA. 447; A W. N. 
(1908) 186,5 A. I. J. 495, approvedof. ` 


' Waras Ali Khan v. Porstam Narayan, 82 A, 427; - 


7A. L.J. 882; 6 Ind. Cas. 000, overruled. 

Orewford v. er, 6 M.I.A. 178; Gobinds v. Saheb 
Ram, 81 A. 257; 6 A. L. J. 188; 1 Ind. Oas, 885, 
referred to. 


Per Kros, J.—'l'ho words “shell presume" in section 
201 (8) of the Agra Tenancy Act connote a rebuttable 
presumption. ` 

Recond appeal from the decision of the 
Additional District Judge of Bareilly, dated 
the 80th of April, 1910. 

Mr. Balram Ohandra Mukergt, the 
Appellants. 

, Mr. Govind Proshad, for the Bayan EN 

Judgment. 

Richards, C. J.— This reference arises out of 
an appeal in a stuit in which a recorged 
oo-shazer sued the lambaidar for profits. The 
appeal coming before a Bench consisting of 
myself and my brother Banerji we thought 
it desirable, having regard to the conflict of 
‘authority in thia Court, to refer a question 
whioh ares in the appeal for determina- 
tion by a Full Bench. The question is, whe- 
ther in a suit like the present the plaintiff 
being arecordedco-sharer, the Revenue Conrt 
is competent to go behind the record, receive 
evidence, and try the question of proprietary 
title between the parties, 
dispose of the snit on the assumption that 
the plaintiff bas the proprietary title in respect 
of which he ig recorded, Section 201 of the 
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Agra — Act iu as follows :— 

201. (1) "If in any suitinstitated under the 
provisions of Ohapter XP the plaintiff is not 
recorded as having the proprietary right 
entitling him to institute such guit and the 
defendants plead that the plaintiff has not such 
proprietary right, the Court shall proceed, 
mutaits mutandis, as directed in section 199, 

"Provided that -if the Court adopta sthe . 
procedure allowed by clause (a) ofgub-seotion: 
(1) of that seotion, the plaintiff shall be the 
party required to institute a suit $n oe 


‘Oivil Court. 


"(2) The provisions of section 200 shall 
apply, muéatts mufandes, to any appeal in 
such guit, 

“(8) If the plaintiff is recorded as having 


‘suoh proprietary right, the Conrt shall presume 


that he has it; 
"but nothing i in this sub-section shall 
the right of any person to establish by 
in the Civil Court, that the plaintiff has i 
such proprietary rigbi” 

I havo never had the least doubt as to iló 
meaning and proper construction of the 
weotion nor do Í see anything wrong with its 
drafting. : The same question, exactly, a 
in the case of Bechan Singh y. Karan Sr#gh, 
(1). Inthat casemy brother Banerji and I 
both delivered judgments and I do not think 
that I can add very much to what was there 
atated. "The question again came up in the 
case of Warts Alt Khan v. Paossolam Narain 
(2). A contrary view was taken by the 
majority of the Bench consisting of Stanley 
O.J., Griffin and Tudball, JJ. Tudball, J, 
delivered & dissenting judgment in whioh I 
fully concur. At page 440 of the report, 
Stanley, 0.5., quotes the remarks of Lord 
Brougham i in the case of Orawford v. Spooner 
(3): "We eannot fish out what possibly may 
have been the“ intention of the Legislature, 
we cagnot aid the  Legislaiure's defective 
phrasing of the statute ;* we cannot add and 
mend, bnd by construction make up deficiencies 
which are left there. If the Legislature did 
intend that which it has not expressed 
clearly, much more if the Legislature intended 
something very different; if the Legislature 
intended somethirg pretty nearly the 
opposite of what is gaid; it is not for Judges 
to invent something which they do not meet 

(1) 80 A. 447, A. W: N. (10C8) 186, 5 A. L. J. 495. 


Pep E. 683, 6 1nd. Ons. 009. 
(8) 4M.L A.178. — 
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within the words ef the text (aiding their 
construction of the text always, of course, by 
the context), it is hot for them so to supply 
& meaning, for in reality, it would be supply- 
ing it: the true way in these cases is, to take 
the words as the Legislature have given them, 
and to take the meaning which the words 
given naturally imply, unless where the 
congtruction of those words is, either by the 
preamble, or by the context of the words in 
question, controlled or altered; and, there- 
fore, if any other meaning was intended than 
that which the words porport plainly to 
import, then let another Act supply that 
meaning and supply the defect in the previous 
Act.” 

— Jt seems to me that the context of seotion 
201 clearly shows that it was the intention 
of the Legislature that the Revenue Court, 
in ihe case of a recorded co-sharer in the 
class of suits specified in the section, should 
dispose of the suit in the case of a recorded 
oo-sbarer upon the assumption that the plain- 
tiff has the proprietary title in respect of 
which he is recorded, the proviso to 
section i'self shows the ljmitsution of the 
presumption. It is to be rebutted in a 
separate snit in the Civil Court—the Court 


most fitted to try complicated questions of: 


title. If it was intended that ‘the Revenue 
Court in such cases was to go into evidences to 
rebut the presumption, I cannot see why 
the section provided for the case of a plain- 
tiff who is not recorded and the case of a 
plaintiff who is recorded. Surely, if it was 
intended that the Revenues Court was to try 
-the question of proprietary title in the case of 
& recorded plaintiff, there was no reason why 
the Revenue Court should not constitute 
itself, for the purposes of the case, & Oivil 
Court and that the appeal shold not lie 
to the District Judge just as in the case of a 
plaintiff who is not recorded. 

The reason suggestetl by Stanley, O.J., does 
not commend itself to me. As I pointed out 
in my judgment in Bechan Singh v. Karan 
Singh (1) if the trne construction of the 
section be according to theviewofthe majority 
of the Bench in Warts Ali Khan v. Parsotam 
Narain (2), if the Revenue Court decided in 
favour of a recorded plaintiff and tried a 
complicated qħestion of- title, the defendant 
would be entitled under the proviso of the 
section to re-open the entire case not by way 
of appeal but by a separate anit. Indéed, if 
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the view of Stanley, C.J., be correct the 
Revenue Court is the only Court which can 
try the question of proprietary title between 
& recorded plaintiff and a defendant whn 
pleads that the plaintiff had not proprietary 
title The Oonrt has no option, as it has in 
the case of a plaintiff whois not recorded, 
of sending the parties to the Civil Oourt, it 
is bound to hear the entire evidence perhaps 
for several days and at the end its labours 
may be completely futile because the 
unsucoeesful defendant oan re-open the entire 
matter in an independent suit in the Civil 
Court. Nay, farther, it seems to me that 
if the unsuocessful defendant in the Revenue 
Court wereeven to appeal under the provisions 
of section 177, he would still have the right 
to re-open the question in a subsequent suit 
instituted in the Civil Court. 

It seems to me that if the respondent's 
contention be correct clause (3) is quite 
Buperflous. Stanley, O.J. says:— ‘This argu- 
ment seems to me to have no force. The 
one Act deals with the law relating to land 
revenue, the other deals with the law 
relating to agricultural tenancies and other 
matters. It wag obviously desirable to 
provide for the presumption in question in 
section 201 so that the Act should be self. 
contained." Surely, if a non-reoorded plain- 
tiff sued a defendant who was recorded, there 
would be a presumption in favour of the record- 
ed defendant and yet it is said that clause 
(3) was enacted solely for the purpose of 
stating & presumption which would arise in 
favour df the entry as an entry in a public 
record quite irre#peotive of sections 44 and 57 
of the Land Revenue Act and sub-section 8 of 
seotion 201 of the Tenancy Act. Why waa there 
mofe necessity for stating the presumption 
in the case of a recorded plaintiff than in the 
case of a recorded defendant? One argu- 
ment put forward againat the view which 
I take is the hardship that might arise in* 
cases in which the record is obviously wrong, 
or in cases in which the plaintiff may have 
fraudulently managed to get his name entered. 
It seems to me that the policy of this Act and 
the sister Act No. III of 1901 (Land Revenne 
Act was to make the revenue records as valu- 


Able as. possible andto put a premium upon 


persons who were entitled to have their names 
recorded taking the necessary steps to have 
the record of their title made. I think that 
if a person entitled to be recorded as pro- 
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prietor permits a person who is not entitled 
to be recorded, he has only himself to 
blame if a decree is given against him in the 
Revenue Court. 
Furthermore, it must be remembered that 
` & person who bas proprietary title and yet is 
not recorded is in, by no means, & cisadvan- 
tageous position. He is entitled not only to 
gue in the Civil Court for a declaration of his 
title but he ean also sue in the Revenue 
Court notwithstanding that he ia nob recorded. 
Having inatituted his suit in the Revenue 
Court, that Court may either try the ques- 
tion of title itaelf or refer the plaintiff to the 
Civil Court. In one case he has the question 
disposed of by the Revenue Court with an 
appeal io the District Judge, in the other 
case he goes to the Civil Court to try the 
question, but limitation is stayed meantime 
in respect of his claim for profits by reason 
of the fact that he has instituted a suit in 
the Revenue Court. Is there any just reason 
why & person who is recorded: should be 
placedin a more disadvantageous position 
than & person who is not recorded P 
' In very extreme cases, where it is clear that 
there has been some mistake in the rcoord, it 
would I think be open to the Revenne Court 
to postpone the decision of the case to give 
the defendant an opportunity of making an 
application in the Revenue Court to have the 
‘entry corrected. Iiis said that in certain 
cases the Revenue Authorities máy refuse to 
amend the record even after the Oivil Court 
has settled the question of proprietary title. 
I do not think that we ought to assume that 
the Revenue Court would do anything so 
improper. It is clear from the provisions of 
the Land Revenue Áctand the Agra Tenancy 
‘Act that, as a general rule, the Oivil st ale 
is the Court to decide questions of proprie 
title. Ido not believe that after the gues- 
tion of proprietary title had been established 
„by the Civil Court, the Revenue Authori- 
ties would, ona proper application being 
made to them, refuse to amend their records. 
I bave no hemtation in saying that, in my 
opinion. the Revenue Court in the present 
suit was not competent to go behind the 
reoord, receive evidence, and try the ques- 
tion of proprietary title and I think that 
this should be our answer to thereferenoe. * 
* Knox, J.—The question referred to us for 
'decision is thus stated :— Whether in & suit 
instituted under the provisions of Chapter 
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XI of the Agra Tenancy Act and where the 
plaintiff ig recorded as having proprietary 
title entitling him to institute the suit the 
Revenue Court is compstent to go behind the 
record, receive evidence, and itself try the 
question of proprietary title. | 


As the referring order points ont, there is 8 
conflict of authority in the deeisions of this 
Court. In Bechan Singh v. Karan Sgh 
(1) the interpretation put upon clause (3) of 
section 201 of the Agra Tenancy Act is that, 
so far as the Revenue Court is concerned, 
such Oourt is bound to presume in favour 
of the, plaintiff that he has the right to ene 
and the entry of his name shall be regarded 
as sufficiént proof and the Court shall not 
go behind it in order to determine tha 
question of the plaintiff's proprietary title, 
ihe remedy of the defendant being & oivil 
suit. On the other hand, in Gobindi v. Saheb 
llam (4), in which I was one of the three 
Judges who decided the case, it was virtually 
held that the Revenue Court could go behind 
the entry and determine the question of the 
pxtent at any rate of ihe plaintiff's pro- 
prietary right. Jn that case the'extent of the 
plaintif'a proprietary right was alone in 
question. Again, in Warts Alt Khan v. 


-Paraotam Narain (2) it was held by two out 


of the three learned Judges : who tried 
that case that the presumption enjoined by 
clause 8 of section 201 of the Agra Tenancy 
Act was not àa conclusive but merely a ` 
rebuttable presumption. There. can be 
little donb}, it seems. to me, as.to what is 
the ordinary and natural meaning of the 
words which are to be found in section 201 
(3) of the Agra Tenancy. Act. The words 
"shall presume” are known and well-known 
both to English and Indian Law (a). 


Quite apart from the definition given of 
them in the Indian Evidenoe Act of 1872, 
which cannot be extended to other statutes 
except by express legislation to that effect, 
they have acquired a technical meaning of — 
their own and unless adequate grounds exist 
it must be a&sumed that they are used in this 


‘ Li. 


technical meaning (b). rr i, 
So far as 1 have been able to gi er, “both 
(4) BE A, 257,8 ALL, .188y 3nd Oki. 88807 2 

a M eram 

a) Warton (1003) p. O07; Enoycl. Yol. 10 p. 327~ 
0) aswel re Btaiutes 1905 (3) and cases there 


553) 2798 x : 
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Hoglish and Indian Law have agreed in 
dividing presumptions into three olasses,— 
(1) conclusive, or absolute presumptions 
of law; 
(2) rebuttable, or prima fucte presump- 
tions of law;| 
(3) presumptions of fact. 
" The first claas are‘ inferences which the 
law will not allow to be contradicted by evi- 
d&nce, the second class are inferentes which 
a Judge of fact is bound to draw frem any 
particular evidence, unless and until they are 
rebutted by evidence or by some other pre- 
sumptions. With the 8rd class we are not 
concerned in the present case (a). 
Where the Legislature, both English and 
Indian, intend to lay down & conclusive pre- 


sumption of Jaw the | expressions used are . 


“conclusively presume” ‘conclusive evidence” 
or some similar expression. Where, on the 
other hand, they intend to lay down a re- 
buttable presumption, the phrase used is as 
here "shall presume" (o). 

There seems to be no reason why, if the 
Legislature had intended that the Revenue 
Oourte should be barred from taking evidente 
as to proprietary title in suite under Ohapter 
XI, they should not, as they have done in 
gcn 9, have made olause (3) run in this 
wise: “if the plaintif is recorded as having 
such proprietary right, the eniry shall, so 
far as the Revenue Court is concerned, be 
conclusive proof that the plaintiff has such 
right.” 

It is, however, contended that there are 
adequate grounds in the present case for 
concluding that the ordinary interpretation 
which attaches to the phrase ‘‘shall presume" 
does nob give the real intention ofthe Legis- 
lature. 


In Beochan Singh v. Karan Sengh (1) my 
brother Banerji says the whole context of the 
section and the policy of the Act lead, in his 
opinion, to only oneeconclusion, namely, that 
the Revenue Oourt Should not go behind the 
entry. In the case of & parson whose name 
is not recorded the Act provides that the 
question of his title shall be tried by only 
one Court, namely, either by the Civil or the 
Revenue Conr which may constitute itself 
a Civil Court. 


iege ic 1871 s.8; I of 
1804 s. 6; V of 1898 s. 87, 55 & 46 Vic. Ch. 61 Sd 
35 & 20 Vic, 0. B0 ss. 18,102; 7 & 8 Vic. O 45 a. 3. 
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has been recorded why should two remedies 
have been given to his opponent, namely, & 
remedy of trial by the Revenue Oourt and a 
suit in the Civil Oourt. 

If we were oonsidering the language of a 
carefully oonsidered and skilfully drafted 
Act, this argument would have much weight 
with me. We know, however, by experience 
that, as my brother Banerji points out in 
Bechan Singh v. Karan Singh (1), this 
Act was nob drawn up with as much care 
and precision as" ib should have been. 
Where more than one tn ouria has crept in, 
it may well be that the case before pa is 
another instance of the full signilüloanoe of 
the words used not having been fully 
thought out. 

Practically the same diffleulty which faces 
us now, &rosein the days when Act No. XLII 
of 1860 was still on the Statute Book, Act 
No. XLII of 18t0, section 1 and after it Act 
No. XI of 1865, section 18 expressly enacted 
that the Judge of a Small Cause Court shall 
not exercise any. Civil jurisdiction except 
under the provisions of the Act. We-.have 
no such words of express prohibition in 


: Local Act No. II of 1901; all that we have 


is at the outside a clear intimation that it 
was the policy of the Legislature that ques- 
tions affecting proprietary title should be 
tried by the Civil Courta- only. . At the 
same time, the difficulty and hardship to the 
ordinary villager of being sent to the Civil 
Court whenever a question of title was in- 
volved was felt and the legal fiction .invented 
that s.Hevenue Court before which such a 
question was is could, for the time being, 
constitute itself as & Civil Oourt. In Aot 
No. XI of 1865 the words of exprees prohibi- 
tipn do occur and the Calcutta High Conrt 
had, at a very early date, to decide whether 
Small Oguse Oourle could, in the face of the 
expreas provision, try questions of title. A 
Full Bench of that Oourt in Raghuram 
Biswas v. Ram Ohunder Dobey (5) held that 
Small Oause Courts have jurisdiction to try 
questions of title which incidentally arise in 
suits cognizable by them. 

Small Cause Courts in these Provinces, on 
the strength of this ruling, continued, ao long 
as Act No. XL of 1865 was on the Statute 
Book, to try questions of title which arose 
before them in suits for damages, rent and 


the like. Conflicting decisions were, from 
(6) B. L, R. Bup. Vol. 34 W, B, FB, 137, . 
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time to time, passed. The judgment of the 
Civil Court was the conclusive judgment as 
to title. I never heard that the procedors 
caused any sarious inconvenience. 

. But, apart from this, and with greatrespect 
to the opinion of my learned brother, I sm 
nob at all sure that the framére of the Act 
had not in their minds procedure akin to 
that with which we sre familjar in the case 
where a person dispossessed of property dis- 
putes the right of the decree-holder to be 
put into possession. The execution Court 
investigated summarily the matter in dis- 
pute, and the party against whom the order 
is passed Las a right to institute a auit to 
establisk his right over the ‘property, but 
subject to the result of such sait, if any, the 
order of the execution Court shall be conolu- 
sive. o, here, the Revenue Court may have 
been intended to decide summarily the issue 
of proprietary right. But the door was left 
open to any person, the defendant or & third 
party, to establish by guit in the Civil Court 
that the plaintiff has not such proprietary 
right, 

The question why two sa were given 
to the defendant in one case and notin the 
other is nob so easy io answór, It may have 
been that, with all due respect to them, the 
minds of the framers of the Act soared above 
suchdetails. In any case, they would appear 
to have forgotten when they cameto enact 
section 201 of Act No. III of 1901, what 
they had enkcted “in section 84, clause 5 of 
the Land Hevenue Act 19.1. There they 
had Jaid down that no Revenue Court shall 
entertain a suit or application by the person 
so suooeeding. or otherwise obtaining posses- 
sion, until such person has made the report 
required by this section, and yet in section 2Q1 
of Act No. Ill they apparently authorize 
Hevenue Courts to try the suita of plaintiffa 
who have never made such report. 


e It must not be forgotten that the Revenue 
Courts are supposed to and as a rule do deal 
more swiftly with cases than the Civil Courts 
do or can. Their procedure is summary and 
intended to be summary. 


I think too much may be made of another 
argument which has been put forward and 
which found favour in Bechan Singh v. 
Karan Singh (1), that the object of the 
Legislature was to bring pressure to bear on 
persons entitled to proprietary rights to Lave 
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such right recorded. It is quite true that 
elaborate provisions are made for the cor- 
rection and preparation of these records bub 
the distance at which they are from accuracy 
may be judged from an observation which I 
find in the Report of 1911 on the Adminis- 
tration of the Law Records in the United 
Provinces. At page 4 may be read,— In 
Basti mutation work oontinnes very heayy 
but is kept up to date. The Registrar 
Kanugo's check disclosed 11,000 errors 
which were rectified”. To hold that the 
accuracy of a khewai entry in Basti was en- 
titled to the position of an absolute presump- 
tion of Law seems to me to be a step which 
could hardly have been contemplated by the - 
framers of the Act in 1901, ata time when 
guoh records were still further removed from 


&OCUPTRCY. 

I doubt whether the diffoulties of effecting 
mutation are fully realised. I listened to 
arguments which seemed to imply that a 
proprietor armed with a Civil Court decree 
in his favour had merely to go tothe Collec- 
tor and get mutation in his favour effected as 
edsily and swiftly as be can, say,in a Regis- 
tration Office. 


In this connection the dates contained in 
Gobindi v. Saheb Ram (4) are not without 
interest. 


Gobindi-gota decree in her favour from the 
Civil Court on the 8th of October 1901. She 
lost no time in applying to the Revenue 
Oourt for she put*in her application for 
mutation in'pursuanoe of the dearee by the 
19th of October 1901. It was not til the 
18th of November 1902 that the mutation 
order was passed and even then the Revenues 
Court by some error rot explained entered 
her name ag proprietor over & far larger 
amount than that which the Civil Court had 
given her. Apparently, no one Registrar, 
Qonungo or other persen, in spite of the 
elaborate precaution for” correction and ao- 
curacy, observed the erro: until Gobindi 
took advantage of it in 1906 to try and get 


profits for this excess. Saheb Ham was . 


innocent of any fraud or laches and yet he 
was on the absolute presumption view re- 
manded to the Civil Court to bring & suit and 
“ight out again the battle that he*had fought 
ont in 1901. This, which all but took place 
in Gotindt v. Saheb Ram (4), will again 
take place if we hold that the Legislature 
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intended section 201 (clause 3) to be an 
abeolate presumption so far as the Revenue 
Courta are concerned. Í 

Fictions of law (and presumptions are such 
fictions) are not for the destruction of bnt 
for the supporting of rights. As Lord 
Mansfield pointed out in Morris v. Feigh(6) 
they hold only in respect of the ends and 
purposes for which they were invented; 
when they are urged to an intent and pur. 
pose not within the reason aad policy of the 
Beton the other party may show the truth. 
It is because I fear that this fiction may 
(absit omen) work strongly to the detriment 
of innocent villagers that I am not prepared 
to hold it if I can find any way of escape. 

This being 80, I am not prepared to’recede 
from the view I held in Gobinds v. 
Ram (4) in which view L had the support 
of two learned Judges whose experience in 
Revenue Law and custom was of no mean 
order. 

It is with the utmost regret, and only after 
long and careful thought, that I find myself 
compelled to differ from my learned cool- 
leagues and to hold that the words “stall 
presume" in section 201, clause 3, connote a 
rebuttable presumptbión. 

Banerji, J. —I expressed my views on the 
question referred to us in this case in my 
judgmentin Bechan Singh v. Karan Singh (1) 
and I have heard nothing to induce me to 
alter these views. I have shown in that 
judgment that the provisions of section 201 
of the Agra Tenancy Aot and the language 
used in it leave no room for doubt that it was 
the intention of the Legislature that where 
the plaintiff in a suit under Ohapter XI is re- 
corded as having the proprietary right, 
entitling him to institute the suit, the Reve- 
, nue Court should not go behiad ‘the reoord. 
Tt is true that in the section the words " shall 
presume" are usedand that those words 
ordinarily mean that the presumpticn is a 
rebuttable one. Ib "cannot be said that the 
presumption arising fromthe record of the 
plaintiff’s name, referred to in the - section, is 
one which can in no case be rebutted, as in the 
Buit which the section authorises the defend- 
ant to bring in the Civil Court he can rebut 
the presumption and prove that the record is 
erroneous. In order to give effect to its if- 
tention it was not possible for the Legislature 
to use any other expression. It could not 

(8) 8 Burr. 1248, 
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have said that the entry of the plaintiff'a 
name would be "oonclusive proof" of his 
title because, as I have pointed out above, the 
entry could be proved in the Civil Court to 
be erroneous. The intention of the Legisla- 
ture is, in my opinion, unmistakable. I do 
not think it is correct to say that the langu- 
age of section 201 ia practically the same as 
that of section 44 or-57 of the Land Revenue 
Act. Whereas, under those seotions, "any 
person" may suein the Civil Court to estab- 
lish Lig title, section 201 of the Tenanoy Act 
empowers the ' defendant" alone to do so. 
Itis& fundamental principle of interpreta- 
tion that the intention of the Legislatureshonld 
be carried into effect unless the language used 
is such a8 clearly indicates a different inten- 
tion. The utmost that can be said of the 
provisions of section 201 is, that the 
language is not explicit and unmistakable. If 
that is so, it is our duty ta construe the geo- 
ton in such a manner as to make it harmonize 
with what appears to be the manifest inten- 
tion of the Legialature, 

I would answer the question referred to ug 
in the negative 

Karamat Husain, J.—I agree. 

Tudball, J.—1 concur with the learned Chief 
Justice. I havegiven my opinion on the 
point at length in my judgment in the case of 
Warts Ali Khan v. l'ursotam Narain (9) and I 
gea no good reason to alter the opinion that I 
then formed after hearing fall argu- 
ments on both sides. No fresh argument 
of any weight has been advanced. Itis not 
& question of the interpretation of the two 
words shall presume, ” but of the interpre- 
tation of the whole of clause 8 of section 203, 
I would, therefore, answer the question in the 
pegative. 

Chamier, J.—I also am ol? opinion that the 
question referred to us should be answered 
in the negative. I do not feel that I can uge- 
fnily add anything to what haa been said by 
the learned Ohief Justice in the present case 
and by Tudball, J., in the case of Warts Ali 
Khan v. Parstam Narain (2). I agree with 
the reasons given by them for answering the 
present question in the negative. 

Piggott, J.—The question for determination 
is, Whether the presumption laid down by 
clause (3) of section 201 of the North-West 
Provinces Tenancy Actis conclusive or rebut- 
table. The argument based on the language 
of the section itself, taken asa whole, seems to 
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me irresistible. The very limited scope of 
the section shows that the Legislature con- 
ceived itself to be making special provision 
' for a certain class of cases: and intended the 
provisions of the section to cover all cases of 
that particular class, thatis to say, suits insti- 
tuted under the provisions of Ohapter XI 
ofthe Act. A plaintif instituting a suit 
under the said Ohapter must come under one 
‘of two descriptions : either he is recorded as 
possessing the proprietary right entitling 
him to maintain the suit as brought, or he is 
not. The first two clauses of section 201 lay 
‘down precisely and completely what the 
Court is to do in the latter alternative; one 
would naturally expect to find in clause (3) 
equally precise and complete directions to meet 
the former alternative. If that clause be 
read as meaning, that, if the plaintiff is 
recorded as’ having such proprietary right, 
the Court shall proceed to dispose of the 
suit before it on the presumption that he has 
it, then the alternative is completely and pre- 
cisely met. Thereis no need to say anything 
about the defendant’s pleading that the 
plaintiff has no such right, because the faot 
that the plaintiff is recorded is conclusive on 
the point. There is no need to provide for 
the trying of an issue on the point, much less 
‘for a decision of such issue iu a senso adverse 
to the plaintiff. ` Accordingly, we find that 
the proviso reserves to any person interested 
in the matter the right to establish by suitin 
‘the Civil Court that the plaintiff has not such 
proprietary right. This proviso presupposes 
a decision in the suit itself in favonr of the 
‘plaintiff: it is in harmony with the interpre- 
tation I have put on the Words of the 
clause, and is not fairly to be Rone 
‘with any theory of a rebuttable presumption 
which might after all result in a dovcisiot 
‘against the plaintiff on the merits. 


The question then remains, whether the 


‘meaning J have put on the words “ shall 
prosume that he hes. it" as used in 
‘this particular context, is one whioh 
they will reasonably bear. A negative 
opinion on this ‘point has been arrived at by 
those learned Judges of this Court who hold 
that the implication of a rebuttable presump- 
‘tion is inextricably bound upin the expres- 
‘sion “shall presume” either by reason of 
‘thedefinition contained in the Indian E videnoe 
‘Act, or by reason of their having acquired a 
certain teohniosl significance when used in:& 
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legal enactment. The definition in the Indian 
Evidence Act seems to me irrelevant, the two 
Acts being by different Legislatures, and not 
tn part maleria. The argument from the 
alleged technical meaning of the words '' shall 
disc an cannot be pressed too far. J venture 
to say that the words as they stand, in their 
ordinary English signification, no more imply 
& rebuttable presumption than they do an ab- 
solute one; their meaning, as used in any 
particolar enactment, must be controlled 
either by definition or by context. If it be 
admitted that they have most frequently 
been employed in cases where if was clear, 
from the context or otherwise, that a rebut- 
table presumption waa intended, this would 
be no sufficient reason for approaching the 
consideration of the context in the particular 
section now before us with any bias of mind 
against inferences in favour of an opposite 
interpretation fairly arising from the word. 
ing of the section as & whole. The entire 
controversy seems to me to turn on the ques- 
tion whether we are prepared to aay that the 
words shall presume," in their ordinary 
legal signification, clearly and necessarily im- 
ply, "ghall presume until the contrary is 
proved, " so that they cannot with propriety 
be used in any context whatsoever, unleas 
with the addition of some such adverb as 


í 


-“ conclusively, " in order to Jay down an un- - 


rebuttable presumption, I do not think this 
is a correct view ; and in the particular oase 
before us the plain meaning of the words 


. to my mind is—" shall prooeed to dispose of 


the suit on the presumption.” It is not true 
that the Court, when so proceeding, will have 
nothing left to try: it will have to go into 
the whole question of accounts between the 
parties, and mhy have to determine a number 
of issues relating thereto, but it will do go 
"on the presumption that the plaintiff has 
the proprietary right entitling him to sue 
which stands recorded in pis favour in the 
Revenus records. This bang my view as to 
the meaning of the statute we are galled 
on to interpret, I am but little conoern- 
ed to discuss questions as to the intention of 


: the Legislature in so framing the law, or pos- 


sible hard cases which may arise thereunder. 
I may point out that the real difficulty which 
faced this Court in the case o£ Bhawani 
Singh v. Dilawar Khan (7) arose from the 
fact that the Oourta concerned had failed con- 


(7) 81 A. 358, 6 A. L. J. 145; 1 Ind, Cas 886, 
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sistently to interpret section 201 of the 
Tenancy Act, as | hold that it ought to bein- 
terpreted. If that suit had been decided once 
and for all "on the presumption" that the 
plaintiff had the right which stood recorded 
in his name, there would have been no time 
for a successful suit by the defendant while 
the suit under the Tenancy Act remained 
pending. There will be no hard cases, of 
this particular kindat any rate, if persons 
who have successfully asserted their title in 
the Civil Oourt will take prompt steps to 
bate theRevenue records corrected according- 
ly. Cases of fraud and mistake the Revenue 
Oourts may be trusted to deal with them- 
selves; nor would the possibility of individual 
cases of hardship be any good reason for re- 
fusing to enforce the statute law in accord- 
anoe with what appears to be its true mean- 
ing. 

I would, therefore, hold in reply to this 
reference that the presumption in question is 
conclusive so far as Revenue Courts trying 
suita under Chapter XI of the North-West 
Provinces Tenancy Act sre concerned. - 





CALCUTTA HIGH COURT. 
Orvit Rota No. 4321 or 1910. 
June 18, 1911. 
Present: —Mr. Justice Holmwood and 
: Mr. Justice D. Ohatterjeo. . 
ANNODA PROSONNO MUKHRERJEE-— 
Drogkk-HOLDER—PaTiTION SR 


verre 
NIL MADHAB PARUI AJD orHNRE— 
O»eostra PARTI. 

Bengal Tenancy Act (VIII of 1885), ss. 158 A, 108 — 
Jolkar—Arreurs of rent—Ex perte 
money admitted to bs dus. 

The words of section 193 of thé Bengal Tenancy 
Act make the provisions of section 158 A" applicable 
to a suit for recovery of rent of a golkar. 
| Where, therefore, an &» paris decree was passed for 
rent in ee of a certain jolkar, and the defendant 
applied to have that decree set aside, it was held the 
applicant must deposit the amount which he admits 
to be due from him to the deoree-holder. 

Rule against the order of the Maunsif of 
Bongaon in the District of Jessore, dated 
August 26th, 1910. 

Facts.—The petitioner obtained an 

‚ez parte decree against the opposite party 
for rent i in respect of a certain solkar. The 
decree was executed, the tenure sold and the 
sale was confirmed. Subsequently, one of the 
opposite party made an application for 


deci ee—Depomt of 


setting aside the ez parte decres, without de- 
positing, as required by section 153A of the 
Bengal Tenancy Act, the amount which 
was admittedly due fron him to the decree- 
holder. The learned Munsif set aside the 
decree and ordgred the original suit to be 
restored to file. In respect of the gale, he set 
aside the sale as far ag certain defendants 
were concerned and confirmed it as far as the 
others were concerned. 

The decree-holder moved the High Court 
and obtained this Rule mainly on the 
ground that the applicants not having oom- 
plied with the provisions of section 153A 
of the Bengal Tenanoy Act at or before 
the time when the application was made, 
the Court below had no jurisdiction to enter- 
tain the application for getting aside the ex 
parte decree. 

Dr. Bash Behasy Ghose, Babas Mahendra 
Nath Roy, Manmotha Nath Mukherjee and 
Amorendra Nath Bose, for the Petitioner. 

Mr. Chakravarty, Counsel, and Babu Tasa- 
kemrar Pal Ohowdhury, for the Opposite 
Party. BnS , 


Babu Biraj3 Mohan Majumdar, for the Deputy 
Registrar, who was appointed guardian ‘for 
the minors, Opposite Party. 

Judgment.—wWe are of opinion that 
the simple ground on which this Rule must 
be made sbsolute is, that the provisions of 
section 153A of the Bengal Tenancy Act read 
with section 193 of that Act have not been 
complied with. It appears perfeotly olear that 
the words of section 198 make the provisions 
of fection 158A applicable to a suit for re- 
covery of rent of a jolkar, and the objections 
iaken by the learned Counsel who appeared 
fot the opposite party have no force; for, 


» with regard to all such provisions as those 


laid down in section 198, the general rule of 
mutatis mutandis must apply, and the only 
question ig, whether the procedure -can be 
applied totbis application, and it is perfgct- 
ly olear that the procedure is perfeotly ap- 
plicable: aud, indeed, this appears to 
us to be atypical case of the evil which the 
Legislature designed to put a stop to in en- 
acting section 158A, for it is a case caloulat- 
ed to delay the realisation of rent which is 
not denied to be due upon certain grounds of 
non-representation of minors in the original 
suit which was decided so long ago as the 
year 1905, 
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We do not think it necessary to deal 
with the numerous other points of law 
which have been raised by the learned 
Doctor who appeared for the petitioner, ba- 
cause we can hardly deal with them ade- 
quately withont impugning upon the ques- 
tion of the validity of the sale which was a 
question decided by the Munsif in the same 
judgment and ia now, we understand, on ap- 
peal before the District Oourt. It is per- 
fectly clear that the decision upon this Rule 
cannot possibly in any way prejudice or 
affect the decision in regard to the validity 
of the sale. That question proceeds on an 
entirely different basis. It is true that in 
one part of his argument the learned Coun- 
sel sought to argue that the injury which 
his client has suffered by the decree was 
the result of the sale, but that we do nob 
think can be maintained, It was the boun- 
den duty ofthe minor's next friend to put 
forward a atatement of the injury sustain- 
ed by the applicant by reason of the decrees 
or judgment, that is to say, he was bound to 
state that the rent which he was sued for was 
not due from him, or thatit had been paid or 
paid in part, or that the olaim was excessive, 
or any other reason specifically connected with 
the olaim which was decreed. He has not 
put forward in his application to the lower 
Court, nor before us, any such allegation, 
nor has he deposited in Court the amount, 
if any, which be admits to be due; . and 
we do not think that this is a case where 
we can follow the procedure, which has been, 
we understand, sometimes adopted in ethis 
Court, to allow the applicant (io make the 
deposit even at this late hour. We do noi 
think this can be done for the simple reason 
that we have already alluded to, that this ia 
apparently a typical case of trying to avoid 
rent justly due. Itis not» case where the 
injury has been seb ont and established and 
where a mere technicality stands in the way 
of the applicant succeeding. It is on the 
merits as regards the question of this rent 
that we think that the provisions of the law 
must be enforced, but as we have said before 
that does not affect any question which may 
arise as to the validity of the sale against this 
applicant, 

The Rule must be made absolute, but with- 
out costs as the minors cannot personally be 
held to be in any way to blame. 

Rule made absolute. 
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OALOUTTA HIGH COURT. 
Srooxp Civit Appeat No. 1547 oF 1909. 
June 14, 1911 

Present: —Mr. J ustioe Coxe. T 
RAMA KANTA SARMA AND iNOTHER— 
Devan DANrs——APPELLANTS 

DOTEK j 


KALIJOY BARMA—Puammmr— | 
HasPOXDENT. 

Morigage—Sala—Dsed of conveyance and agreement 
to re-seii— Construction of documenta—Sale-deed and 
agreement, 1f not beboeen same parties, cannot ea 
tuis mortgage. 

A document purporting to be oneof sale, choagh 
accompanied by an agreement reserving to the vendor 
& right to re-purchase the property sold, on re-paying 
the purohase-mogey within a certain time, is not on 
that account to be construed as if it were & mortgage. 

Bhagwan Sahat v. Bhagwan Din, 12 A, 887; and 
Kimuram Mandal v. Nitys Ohunder Sirdar, 60. L.J. 
208; 11 O, W. N. 400, followed. 

The sale-deed and agreement, if they be not 
between the same parties, cannot be construed as 
constituting a mortgage. 

Uthands Mudalt v. Ragavachari, 20 M, 307; 16 M. I. 
J. 106, followed. 

Appeal from the dearee of the Sub-Judge 


of Sylhet, dated April.283rd, 1909, confirming 


‘thet of the Munsif of Sylhet, dated December 


23rd, 1908. 

Babu Brogendra Nath Ohatterzi, for the Áp- 
pellant. 

Babu Harendro Narain Mitra, for the Hes- 
pondent. 

Judgment.—The land to which this 
suit relates belonged to three brothers Rama 
Kanta, Lakshi Kanta, and Krishna Kania. 
Krishna Kanta died and his mother Bhairabi 
Débys succeeded to his interest, In 1298 
Rama Kantaand Lakshi Kante, though entitl- 
ed to two-thirds only, mortgaged the whole to 
the plaintiff's father. And on the 7th 
Barzakh 1804 ail three exeonted a deed which 
purported to bea deed of sale of the laud 
for Ha. 250 in favour of the plaintiff while he 
on the same day executed in favour of Rema 
Kanta and Liakshi Kantaan agreement to re- 
convey the lands to them if they peid Rs. 952 
plus “Hs. b for incidental expenses within 
six years. The only question that arises in 
this appeal is, whether this transaction was 
an absolute sale with a condition for re-pur- 
chase -or & mortgage by conditional wale. 
The Courts below have decided that it was 
ay absolute sale and the defendanta.appeal. 


It ig argued that, whenever there is & 
condition for re-transfer, an ostensible gale is, 
according to the terms of section 58 of the 


Vol. XT] 
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Transfer of Property Act, & mortgage by 
conditional sale. It seems to me, looking at 
the words of the section, that there is 
some force in, this contention. No. doubt 
the decision in Bhagwan Sahat v. Bhagwan 
Din (1) is against iti. But the authority of 
that decision has been considerably weakened. 
It contained no reference to the actual cus- 
tems of the country, and it was pointed out 
in Ali Ahmad v. Rahmatullah (2), that it was 
doubtful if their Lordships had been inform- 
ed 6f the origin of the bat-bil-wafa form of 
' mortgage in this country and of the manner 
in which it was usually effected. This view 
was repeated with approval in Balkishen Das 
v. Legge (8) and when this last case came 
bafore the Privy: Council, Bal Kishen Das v. 


Legge (4) their Lordships referred to the 


orjgin | of the form of mortgage and observed 
that ‘öne would expect to find thab the 
transaction would, as far as possible, be made 
to assume the appearance ofa sale.” And 
they definitely declined to express an opinion 
on the quession “whether such a conditional 
salo became subject to an equity of redemp- 
tion by force of the regulations independent- 
ly of any indications in the document that 
ib was intended to be a mortgage.” But the 
case of Bhagwan Sahat v. Bhagwan Din (1) 
has never been overraled and has been 
followed in this Court in the case of Kinuram 
Mandal v. Nitye Ohunder Sirdar(5). I must, 
therefure, take ib that the mere fact that the 
purchaser agreed to re-gonvey is not enough 
to make the transaction a mortgage by condi- 
tional aale. 

I! this view is correct, the Subordinate 
Judge's decision must be aupported. The 
price paid wasfair. This flading is attacked 
but it is one of fact and binding upon me. 


No interest was charged.  Indedti, the plaintiff ^ 


lost in that respect, for he leasod the laud *o 
the defendants for a rent of Hs.8, a sum 
- considerably leas thgn the interest annually 
due on the first mortgage. A period of 
6 years was allowed for payment but no 
certain date was fired. On the other hand, 
it 18 argued that the provision in the agree- 
ment authorising the vendor to deposit the 
money in Court and recover the land by 
guit ja in ji of the supposition that the 


mss 

(2) 14 A. 105. | 

8) 19 A. 424. 

4) 22 A. 140; 27 I. A. 58,4 O. W. N. 153 
5) 8 C. LJ. 268,11 0. W. N. 4^0. 


INDIAN OASBHR. 


125 


transaction was œ mortgage. But this eyi- 
dence cannot be conclusive. Nor is the fact 
that the old mortgage-bond- was kept by the ^ 
purchaser a atrong point in favour of the 
defenoe. The purchaser could not have been 
certain that other encumbrances had not been 
created by the defendants and he may have 
thought it safer to keep the bond. Finally, 
it is argued that the use of the word '"porisodA' 

in the agreement to re-convey shows that the 
money was still regarded as a debt. This 
argument doses not seem to have been ad- 
vanced before the Bengali Munsif and Sub- 
ordinate Judge in the Courta below, but in 
any case it is of little weight. The word 
may have been loosely used and may not be 

pedantically correct but iis use is nota cir- 

comstance on which a substantial argument 

can be founded. 

Finally, the learned Vakil for the respond- 
ent points out a circumatance that seema to 
have escaped the attention of the Oourls 
below, namely, that the parties to the sale 
and to the agreement are not identical. This 
seems fatal to the defence | Uthands Mudali v. 
Bagavachari (6) ]. 

Tho appeal must be dismissed with costs. 


Appeal dismissed. 
(8) 29 M. 307; 16 M. L. J. 106. 





: OALOUTTA HIGH COURT. | 
ae Civit Roce No. 1202 or 1911. 
May 11, 1911. 
Present: —Mr. Justice Coxe and 
Mr. Justioe Teunon. 
UPENDRA BHUSAN CHOWDHURY 
AND PxorBWR—PNTITIOXEES 
DCT EUS 


NANDA LAL CHOWDHURY AD orusas 


-——Opposita PARTY. 

" Revision Ciel Procedure Code (Act V of 1908), a. 
116—Supersniendencs, High Court's pówer of —C ibi. 
Act (24 and 35 Vict. O. 105), s. 18 — Difference of 
opinion between two Judges —Lettors Patent, x. 86— 
Holding advertised for sale iw execution of üecres for 
rent ovtained by co-sharer Vae dE le to 
deposit money to save sale by purchaser of holding-— 
Summary rejection of application—Remedy of applicant 
—Bengal Tenancy Act (VIII of 1885), s. 170 el. (8). 

In execution of a decree for rent obtained by @ ` 
oo-sharer landlord, the holding was advertised for 
sale, whereupon the petitioners alleging that the 
ware purchasers prior to sult of portions of the hold. 
ing, applied under section 170 clause (8) of the 
Benga] Tenancy Act for permission to deposit the 
deoretul amount and costs. Tho apploation was 
summarily rejected by the first Oourtand its order 
was affirmed on sppeal: 

Held, by Come, J. (whose opinion prevailed under 


* 
Ld 


128 > 


UPENDRA BHUSHAN Y. MANDA LAL, 


section 86 of the Letters Patent) that the error of 
the Court below was one of law only, and the High 
Court could not interfere. 

Per Teunon, J.—That in declining to inquire into 
the allegations of the petitioners, the lower Courts 
have grievously erred, and as the petitioners have no 
other certain remedy, the High Court should 
interfere. g 

Jugol Mohimi Dasi v. Srinath Chatterjee, 7 Ind. Oas. 
477; 12 0. L. J. 009, relied upon. 

Rule against the order of the Muusif of 
Ohuadanga, dated July 7th, 1910, rejecting 
the application of the petitioners for de. 
positing the decretal dues, as alsothe order of 


. the District Judge of Nadia, dated January 


jrd, 1911, affirming the aforesaid order on 
appeal. 

Babu Lait Mohan Banerjee, for the Peti- 
tioners. 

Babu Amarendra Nath Bose, for the Opposite 
Party. 

Judgment. 

Coxe, J.—The petitioners in this case are 
said tobe transferees of a portion of a hold- 
ing. They presented an application under 
section 170, clause (3) of the Bengal Tenancy 
Act. That application has been refused by 
both the Oourts below relying on the case of 
Jotindra Mohan Tagore v. Durga Daba (1) on 
the ground that the petitioner had no in- 
terest which would be voidable on the- sale. 

Tho petitioners have now obtained this Rule 
on the opposite party to ahow cause why this 
order should not be set aside. 


A preliminary objection is taken by the 


. opposite party that as the amount claimed in 


the suit exceeded Rs. 100, the order &f the 
District Judge is subject to afpeal and osn- 
not be corrected in revision. In the view 
that I take of the case it is unnecessary for 
me to discuss this point. This application «s 
an application for revision; and it appears to 
me that it cannot sucoeed, inasmuch as the 
learned District Judge, if he has committed 
@ny error has committed an error of law only. 
He had jurisdiction to grant or refuse this 
application. As he considered that the appli- 
canta had no interest which would be- void- 
able on the sale, he refused the application. 
In so refusing it he exercised his jurisdiction 
just as much as if he had granted it. His 
view that the petitionera had no interest 
voidable on the sale may have beep mis- 
taken in fact, or mistaken in law, if it was 
mistaken at law. But his mistake, if he 


(1) 10 0, W. N, 438, 
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committed any, was not sucha mistake as 
would justify the interference of this Court in 
revision. - 

No doubt a refusal to inquire into an ap- 
plication might.be an error in the exercise 
of jurisdiction, but in this case I understand, 

-from the reference by the Oourts below to 
the case cited, that they held that the appli- 
canta wore not entitled to the benefit of set- 
tion 170, even on the assumption that their 
statement of facta was correct. It was, there- 
fore, unnecessary to inquire into the qhes- 
tion whether the facts were correctly stated ` 
or not. ' 

À. reference has been made to ihe case 
of Jugol Mohimi Das v. Srinath Ohatterses 
(2) butin that case the question whether 
this Court could interfere in revision was 
not raised and I think i6 would be very dan- 
gerous to hold that the fact that this Court 
has exercised jurisdiction in a oase, in which 
the jurisdiction was undisputed, is authority 
that the jurisdiction really existed. Am 

I think, therefore, that the. application 
should not succeed and a&oóordingly, under 
section 36 of the Letters Patent, it wili be 
re 

Teunon, J,—In this case it appears that 
the six-anna oo-sharer landlord of & certain 
oconpancy-holding instituted a suib in the 
Court of the Munsif at Chuadanga to re- 
cover the rent due in respect of the entire 
holding, but being unable t obtain the 
necessary informatiqn from their co-sharers 
proceeded uader the provisions of section 
143A of the Bengal Tenancy Act for their 
own share only. The amount claimed in 
reapect of the entire holding was Ha. 115: the 
sum for which the suit proooeded and deorse 
was obtained was Ra. 48. 


In execution of this decree the landlord- 
decree-holders proceeded to bring the hold. 
ing, and not merely the right, title and 
interest of the judgment-debtors to male 
whereupon the present petitioners alleging 
ihat they were purchasers prior to suit 
of portions of the holding, that since their 
purchase they had paid rent to the 
landlords and that the -holding was trans- 
ferable, applied under section 17 (8) of the 
“Act for permission to deposit the deorétal 
amount and costs. Their application was 
summarily rejected by the Munsif sappea- 


(2) 12 0, L. J. 000 ; 7 Ind. Ons, 477. 
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rently on the ground that, on their own al- 
legations, they were not within the terms ‘of 
section 170, clause (3), and on appeal to the 
District Judge the Munsif’s order was con- 
firmed. 


The petitioners have now applied to thia. 


Court under section 115 of the Civil Pro- 
cedure Code and have obtained this Rule 
upon the deoree holders and judgment- 
debtora-opposite parties to show cause why 
the orders of the Courts below should not be 
set aside, 

On the authority of the cases of Jugol 
Mohini Das v. Srinath Ohatterjos (2) and 
Radhika Nath Sarkar v. Rakhal Ray (8) it 
must be held that in declining to inquire 
into the allegation of the petitioners the 
` lower Courts have grievously erred but the 
decree-holders who have appeared, urge 
that on the present application this Court 
has no jurisdiozion to interfere. They oon- 
tend, firetly, that inasmuch as the amount 
claimed in the suit was over Ra. 100, an ap- 
peal lay to this Oourt and the present 
application cannot be entertained, and 
secondly, that the error, if any, committed 
-by the lower Courts, is not an error such 
as this Court, under the provisions of seo- 
tion 115 of the Code of Oivil Procedure; 
is competent to rectify. 

As regards the firat contention I am of 
opinion thatin a suit framed under the pro- 
visions of section 148A ofthe Bengal Ten- 
ancy Act when the plaintiff abandons the 
claim for the rent, if any, due tò the co- 
sharers, that portion of the claim is to be 
regarded as withdrawn and the sum for 
which the suit proceeds is, for the purpose 
‘of section 153 of the Act, to bel considered 
as the &mount claimed. In thjé view the 
amount claimed in the present case does nob 


exceed Rs. 100 and the first contention, | 


therefore, fails. " 

The second contention presents greater 
difficulties, for ever since the decision of 
their Lordships of the Privy Council in the 
case of Amir Hassan Khan v. Sheo Baksh 
Singh (4) what circumstanoes afford grounds 
for the tnterference of the several High 
Oourta in the exercise of their revisional 
jurisdiction à» a question which has oocasion- 
ed much conflict of judicial opinion. 1 do not 
_(8)-18 O. W. N. 1176, 8 Ind. Oas. 885; 100. -L. J. 


4i3. 
(4) 11 0. 6; 1T T. A. 297. 
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propose to attempt to formulate any general 
rule on the subject. Hach case is to be de- 
termined on its own facte, Inthe present 
case it appears that the lower Courta have 
in effect disregarded two decisions of this 
Court. Itis not suggested that the peti- 
tioners have any other certain remedy, and 
if cannot be doubted that if their allega- 
tions of fact be correct, and these allega- 
tionsfhave not been investigated, then, in the 
absence of suchother remedy, grave injustice 
will result if this Court does not interfere, 
Jn this state of facts I am of opinion that 
the present is a case in which, whether 
under section 115 of the Code or: under 
clause 15 of the High Courts Act 1861, this 
Court can and should interfere and in thia 
opinion I am supported by the course taken 
by two learned Judges of this Court in the 
very similar case of Jugal Mohini Dasi v. 
Srinath Chaiterjes (2). 

lam, therefore, of opinion that this Rule 
should be made absolute, the orders of the 
lower Oourts set aside, and the case re- 


manded to the. Court of first instance. 


in order that the allegations of the peti- 
tioners may be investigated and their 
application disposed of in  Rocordanoo 
with law. 

Rules made absolute. 


OALOUTTA HIGH COURT. 
Sacoxp Orvin Appmat No. 9296 or 1909. 
June 14, 1911. 

e Present: —Mr. Justice Coxe. 
SHERJAN GAZI—DarsaxpaNT— ÀPPRLLANT 

. persue 
ASMUTTULLAH GAZI—PrAIXTIFF AND 
orgnegns— DEFENDANTS Nos 2 AND 8— 


- ^ RESPONDENT. 

Civil Procedure Üode (Act XIV of 1882), s. 18, Napi. 
II—Hes judicata —Grownd of attack in former suii—. 
Heard and finally 





decded, . 
In order to make section 13 of the Civil Proceduro, 


Code, 1882, applicable to & case to which explanation 
II of the section applies, itis not necessary that tho 
matter of the nent suit should have been 
heard or finally decided by a competent Court in the 
former suit, 
Brigopal v. Pirthi Singh, 6 O- W.N. 889, relled 


upon. 
The plaintiff sued for the ejectment of the doe. 
fondant on the allegation that the defendant's 


* interest (wader-rasyati) was an encumbrances which 


he had annulled by a notice under section 107 of 
the Bengal Tenancy Act the suit was dismissed bo. 


cause the notice was not served within the statutory - 


perlod. The plaintiff then brought the mit to 
eject the defendant as a trespasser with an 


123 
SHERJAN GAZI t. ASMUTTULLAH GAZI. 


alternative plea that even if the defendant’s under 
ayati be admitted to be valid he oan be evioted on 
notice- under section 4D, which has been given: 


Held, that the plaintiffs claim to eject the defend. . 


ant as a trespasser onght to have been made a 
ground of attack in tho former sait, and that the 
cause of action in both cases was exactly the same 
namely, that the plaintiff is entitled to on o 
the land and was being wrongfully kept out of it by 
the defendante.  — 

If, however, the plaintiff could show thar the de- 


fendant’s under-rasyati was terminated by a legal 
notice under section 49, he would be entitled to eject 
the defendants, 

' Appeal from the decree of the Sub-Judge 
of Khulna, dated June 19th, 1969, confirming 
thatof the Mansit of Satkhira, dated June 


23rd, 1908. 
Babu Brajo Lal Ohakrararti, for the Ap- 
pellants. ' 
Babu Swrenira Chandra Sen, for the Res- 
pondent. 


Judgment.—The only question that 
arises in this appeal is, whether the suit is 
barred by the dootrine of res judicata. The 
plaintiff is the purchaser of an gconpanoy- 
holding. The defendaut-appellant is found 
by the Munsif to be at the mostan under- 
raiyat under the defendant No. 3 who had 
purchased the holding although it .was not 
transferable. On these facta the first de- 
fendant would, no doubt, be liable'to eviction 
without notioe, if the plaintiff did not choose 
to recognise his under-ratyati. 

The plaintiff had formerly brought a suit 
for the ejectment of the defendant on the 
allegation that the defendant’s interest was 
an encumbrance which he had annulled by 
a notice under section 167 of the Tenancy 
Act. The suit was dismissed because the 
notice was not served within the statutory 
period Now the plaintiff sues to ejebt. the 
defendant as a trespasser, with alternabive 
prayer to which I will refer later. 

It appears to me that the plaintiff's claim 
to eject the defendant as a trespasser ought 
‘certainly to have been made a ground of st- 
tack in the former suit. Ib is argued that 
the cause of action is different because in tha 
former case the defendant was alleged to be 
an incumbraroer, whose incumbrance had 
been terminated by notice, while in the pre- 
gent case he is said to be under-raiyat 
under a trespasser. But the defendants’ posi- | 
tion has nothing to do with the cause of ao- 
tion. The cause of action is exactly the 
game in both cases, namely, that the plaintiff 
ia entitled fo possession of the land and is 
wrongfully kept out of it by the defendants. 
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.The learned Subordinate Judge holds that 
the matter was not finally heard- and deter- 
mined in the former case. As pointed out in 
Srigopal v. Pirthi Singh (1), "in order to- 
make section 18 applicable, it is not necessary 
that the matter of the subsequent suit should 
have been heard or have been finally decided 
by a competent Court in the former suit when 
the case is one to which explanation II gp- 
plies. Indeed, Explanation II to section Iot 
the Code would be meaningless, if it were neces- 
sary if & case which was covered by it thet the 
matter should have been heard and finally 
decided in the previous suit.” If the deci- 
sion of the suit is irreconcilable with the 
plea that ought to have been, but was not 
raised ib must be deemed that that plea was 
finally determined. Here the dismissal of 
the sait on the ground thnt notice waa not 
served within thestatutory period was totally 
irreconcilable with the plea that the defend- 
ant had no right to the land atal. And 
that plea must be deemed to have been final- 
ly decided against the plaintiff. 

The plaintiff, however, in paragraph 8 of 
his pliint puts forward an alternative plea 
that even if the defendant’s under-rasyats* be 
admitted to be valid be can be evicted on 
notices under section 49 and thas that notice 
has been given. This could ngob have been 
determined in the former suit because that 
notice which, of course, is quite distinct from 
a notioe under section 167 and. proceeds only 
on the assumption that the under tenancy 
is valid, and- reccknised to be so by the 
plaintiff, had not then been given. If, there- 
fore, the plaintiff can show that although 
the defendants’ under-ratyatt was valid and 
binding on „him, yet it has been terminated : 
by a ke notice under section 40 he would 
be entitled to eject. 

The case must, therefore, go back to the 
lower Appellate: Cour* for re-hearing. The 
learned Subordinate Judge must first decide 
whetber or not he agfees with the Munsif 
that the defendants’ interest is not superior 
to an under-ratyats. If he thinks it is 
superior to an under-ratyats the snit must 
be dismissed. If not; it must be assumed 
that this under-ratyots was recogniged by, and 
was binding on, the plaintiff and it must then 
be decided whether it has been determined 
by & legal notice under seotion 49 of the 
Ten&noy. Act.. Oosts.will abide the result, 

Case remanded, , 

(1) 6 0. W. N. 889, 
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OOB PORATION OF OALOUTIA ©. KASSIM ARITF BHAU. ' 


.. CALOUTTA HIGH OOURT. 
Orman Harmnaxós No. 2 or 1911. 
June 12, 1911. 

Prosi: — Mi, Justice Oasperss and 
r. Justios Sharf. ud-din. 
Tus 00 PORATION or OALOUTTA 
verfus 
Haji OASSIM ARIFF BHAU. 


Municipal Act (IIT B.O. of 1899), s. 408—* 


Ni to vAprove  bustee—Owmer— kstate vested in 
Recevoer— Direction of Court by whom to bs taken. 

A notice under section 408 of the Oaloutta Muniol- 
pel Aak tor improving’ & bustes was given to the 
owner whose estate was in the handa of a Reoelver 
appointed by the High Oourt: 

Held, that it was incumbent on the owner to 
request the Reosiver to comply with the notice, 
after taking the directions of the High Court, and, 
on his failure to comply, to apply to the Court making 
the Heoeiror & party to his application. 

Parker v. Inge, 17 Q. B. D. 584 551. J. M. O. 148; 
55 L. T. 300; 51 J. P. 20, referred to. 

A Heoelver is noi the owner of the’ remisos he 
holds às Receiver within the dofinition of the term as 
contained in the Municipal Act, noris he an agent 
or trustee in that behalf, 


Fink v. Calcutta Municipal Ocrporation, 7 0. W. N. 
700, followed. 


ference under section 482 of the Orimi, 
. Dal Procedure Code, from the Municipal 
Magistrate “of Calcutta for the opinion 
of the High Court on certain . questions 
` arising in the case under sections 57 4— 408 
A Calcutta Municipal Act III, B. C., of 
1899 

Mr. Mehta and Babu Debendra Chandra 
Mallik, for the Corporation. 

Judgment, Tie question of law 
referred for the opinion of this Ogurt under 
rection 432, Criminal Procedure Code, is— 
"Whether the accused is bound to move the 
High Court for taking steps for the oarry- 
ing out of the requisitions of the notices under 
‘section 408 of Act III (B. 0) of 1899 or 
whether the Corporation should? have, with 
the leav of the High Court, served 
the notioo under Een 408 upon the Re- 
oeiver.' . 

The estate of the 'acoused, Haji Kassam 
Bhau, is in the hands of a Receiver ap- 
pointed by this Court. Ibis beyond dis: 
pute that some one must carry out the re- 
quisition under the Act. It-was held in W, 
R. Fink Recetrer to the Hstaie of Hag 
Cassin Arif v. "The 
Corporation (1) that the Heoeiver is not the 

‘owner’ of the premises he holds as Receiver 


within the definition of the term as homies 
.Q d: C. W. N. 106, 
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in the Municipal Aot, and that TE ig not an 
agont or -trustee in that behalf. | It fol- 
lowa that the actual owner Haji Cassim 
Ariff Bhan, is the only person liable as 
owner to carry out the requirements of the 
law. Learned Counsel for the Corporation 
has cited the 613th section of the Act whick 
affords relief to agents and trustees. It is 
sufficient to repbat that the Receiver 
is not & person falling within that oe. 
gory. 

The real queation is whether the owner 
or the Reoeiver ought to have moved this 
Oourt for directions to carry out the work.. 
In our opinion, as the notice was duly 
served on the cwner, and as the Receiver 
cannot be lawfully served with such a 
notice, it was incumbent on the d 
Haji Kassim Ariff Bhau, to request the: 
Réceiver to comply with the notioe— (afcer’ 
taking the directions of this Court) —and, 
on his failure to comply, to apply to tli. 
High Court, making the Receiver a party 
to his application. A similar liability was, 
imposed on the owner, as against his. ten-. 
ant, ina case under the English Public. 
Health Act, 1875, ngmely,in Parker v. Inge 
(2). Applying the reasoning of thelearn- 
ed Judges in that case, if we suppose that 
thia Court had refused the application of 
the accused, the latter would be entitled, 
to satisfy the Magistrate that he had used 
all dne diligence to barry out ihe requi- 
sition, and, in that event, if & conviction 
were had, the penalty would be nominal. 
On the same supposition, ifthe owner were 
helpless in the matter, the General Com- 
mittea, might, under section 408" of the 
Act, proceed against the occupiers of the 
premises. We offer these observations be- 
cause, 88 if seems tq us, ample machinery 
exists, even in the present complication, 
for the carrying out of the improvement of , 


bustes. In this. case, the owner did no- 
thing except plead his inability. That is 
not enough. 


Let a copy of our dar be transmitted to` 
the Municipal Magistrate who will now 
proceed to dispose of the case conformably 
thereto. 


(2) (1886) 17 Q. B. D. £84; 66 L J. M. O. 140, 5 
L. T. 800; 51 J. P. 20, 
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i CALOUTTA HIGH COURT. 
OURIMUMAL Ravisrog No. 489 or 1911. 
June 8, 1911. 

Present: —Mr. Justioe Casperax and 
Mr. Justioe Bharf-ud-din. 
KAMDAR ALI SERANG—Aocovagp— 
PETITIONER i 
Hi vertus 
EMPEROR —Orrosrrs Parry. 

Penal Code (Act XIV of 1800), s. 280— Ras 
navigation of vessel—Rashneas or negligence —Im- 
mediate cause of accident. 

To support s conviction under section 280 of the 
Indian Penal Oode, there must be proof of rashness 
or negligence which endangers human Hfe or is likely 
to cause hurt crinjury to any other person. The 
immediate cause of the accident should be rashness 
or negligence on the part of the navigator. In oon- 
_ Bidering the question of degree, the question of con- 
tributory negligence has also tobe taken into account, 
nolasa defence to the indictment, but-forthe purpose 
of determining causation and fixing & measure of the 
Hability of the accused. 

Certain country boats were anchored ata wrong 
place, that is in deep witerand in the fair way of the 
river. Theaooused who was in charge of a steam 
launch had no reason to suppose that the boets which 
had no lights were stationary. On seeing the boats 
ahead the accused blew s whistle and did all he could 
to avoid them but conld not prevent an accident: 

Hold, that the accused was not guilty of any rash- 
ness or negligence and could not be convicted under 
section 280, Indian Penal Code. 

Rule against the order of the Deputy 
Magistrate of Diamand Harbour, dated March 
18¢h, 1911, convicting. the petitioner under 
section 280, Indian Penal Code, and sentenc- 
ing him to gix months” rigorous imprisonment, 
which order was on appeal modified by the 
Sessions J udgeof24-Pergannahs on April 29th, 
1911 by reducing the sentend to four months’ 
rigorous imprisonment. 

Mr. Oasperss and Syed Shamsul Huda, for 
tke Petitioner. . 

Mr. Sulian Ahmad, for the Crown. 

Judgment.— The petitioner before us 
was tried for having committed an offence 
“ander section 280, Indian Penal Codà. He 
was convicted under that section and sen- 
tenced to the maximum punishment of six 
mouths’ rigorous imprisonment. On an appeal 
to, the Sessions Judge the conviction was 
affirmed, but the term of sentence was re- 
duced to four montha. 


The petitioner, Kamdar Ali, then moved 
this Court and obtained a Rule on the Ist, 
9nd, 3rd and 5th grounds taken in his peti- 
tion, namely:— : 

1. That the findings of facts do not warrant 
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any conviction under seotion 
Code. 

2. That the trying Magistrate had found 
over confidence in his (petitioner’s) skill, but 
not negligence on his part, while the Seasions 
Judge had not indicated any ground for hold- 
ing rashness and gross negligence such as 
would warrant a conviction. 2 d 

3. That the learned Sessions Judge hav- 
ing found that the country boats were anchored 
in the channel which the Scotland had to 
follow and were carrying no light, and that 
the Scotland carriod no search-light, neither 
rashness nor negligence on the part of the 
accused was established. 

5. That the evidence not being complete, 
the acoused should either have been acquitted 
or a new trial directed. 

The facts of the case are that on the 12th 
of January last, at about 8 P. w., & number 
of country boats, laden with pilgrims for 
the Ganga Sagar fair, lay anchored in the 
river Hooghly at some distance from a place 
known as Tengrachur. At that hour a Steam 
Launch, named the Sootland, in charge of the 
petitioner, coming up the river collided with 
two of the country boats with the result 
that these boats sank almost immediately. 
It is alleged that a large number of 
passengers were. drowned. After this, the 
Scotland came to a standstill ata short dis- 
tance from the scene of the collision and the 
petitioner sentajolly buat torescue the drown- 
ing passengers of Whom 37 were thus rescued 
and brought on board the steamer. There is 
no clear evidence that any passenger lost 
his life. No corpse appears to have been 
reoovered from the river although some of 
the passengers are said to have disappeared.: 

The defeuoe of the accused was that the 
boats lay in the track of the steamer; that, 
when the accused saw them, he warned the 
boats by repeated whistles and shouts and 
that, finding the bosts did not move, he 
stopped the steamer but too late to avoid the 
collision. 
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The only point for determiration is, whether 
the collision took place owing to rash or negli- 
gent navigation on the part of the accused. 

To support this conviction, jhere must be 
proof of rashness or negligence which en- 
dangers human life or is likely to cause hurt 
or injury to any other person. Thesmmediate 
cause of the accident should be rashness or 
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negligence on the part of the navigator. In 
considering the question of degree the ques- 
tion of contributory negligence has also to be 


taken into account, nob asa defence to the 


indictment, but, for the purpose of determin- 
ing causation and fixing a measure of the 
liability of the petitioner. 

On the findings of the lower Courts it is 
clear that the boatmen had selected a wrong 
place for anchoring their boats. The accused 
had, at the time, no reagon to suppose that 
the bogte (whioh had no lights) were sta- 
tionary On seeing the boats ahead it was, 
no doubt, ihe duty of the accused to give 
necessary warning by whistling. The queg- 
tion is whether he did so or not. The first 
Court foand that he gave no such warning. 
We have gone through the evidence in the 
case, and we find that-the passenger wit- 
nesses did not hear any whistle. These 
witnesses may not have heard the whistle 
as they were otherwise engaged, but thers 
is the positive evidence of Abdur Rahman 
(P. W. No. 3) that he hearda whistle and 
noticed the steamer stopping. In the case of 
Hem v. Green (1), Park, J. observed: “Yon? 
must show some act done. You rather state 
it as ifa mere omission on the part of the 
prisoner, in not doing the whole of hia duty 
would be enough; and we are of opinion that 
ia not sufficient.” So it was held (we quote 
the head-note) that, "to make the Captain of 
& steam vessel guilty of manslaughter, in 
causing & person to be drowned, by running 
down a boat, the prosecutdr must show some 
act done by the Captain; and mere'omisaion, 
on bis part, in not doing the whole of his 
duty, ia notsufficient. Butif there be sufficient 
light, and the Captain is either at the helm, 
or ingsituation io be giving the command, 
and does that which causes the igjary, he is 
guilty of manslaughter.” We have, there- 
fore, to see whether the accused did any act 
which caused the acaident, or whether he 
did all he could to save the situation but 
could not.avoid the collision. In the latter 
case, he would not be guilty. 

The finding of the firat Oourt is, as already 
observed, that the acoused gave no, warning 
‘as alleged by him. It appears, however, from 
the evidence of Abdul Rahman (P, W. No. 8) 
who was the "serang of the flat which was 
being towed by the steamer, that a whistle 
was given and that the steamer stopped. 

(1) (1826) 7 C. & P. 166. 


INDIAN OASBB. ` 


181 


ET 


There is no finding, nor is there any evidence, 
as to the rate of speed at which the steamer 
was going at the time. Behind the steamer 
was the long flat uttached to it, and any 
sudden stoppage of the steamer, would, no 
doubt, have caused the flat to collide with 
the tng; and in order to atop the steamer, it 
was neoessary to wheel ropnd a little in 
order to prevent the flat coming in oontact 
with the steamer. Moreover, the flood tide 
was then running strongly and the steamer’s 
speed must have exceeded the velocity of the 
flood in order to allow of steering. 

From the findinge of the lower Courts it 
appeara that the country boats were anchored 
in deep water; and it seeing to ua that the 
boatmen selected this place to be able to float 
down the river, when the tide began to ebb. 
No doubt the night was moonlight (the 12th 
January was the 10th day of the lunar 
month), but during the winter months a mist 
settles down on the surface of the water. 
Although there is no evidence that the sur- 
face of the river had become obscure owing 
to the mist, it is only natural to suppose thas 
the mist had affected the out look. 

From the evidence of the Marine Superin- 
tendent (P. W. No. 7) it appears that the ac- 
cused had been in service for 20 years and 
done good work. In all the circumstances of 
this case, we are of opinion that the accused, 
seeing the boats in the steamer track, thought 
they were moving bosta, and not stationary, 
and he did all he oonld to avoid them, but 
could not prevent an accident, and that 
after the accident, he did all he conld to 
save the lives oféhe drowning people. His 
condust, afterwards, in not raporting the 
&ocidernt to his employera may have been due 
io the fear of being reprimanded, or otherwise 
punished, but this failure cannot go to 
prove any rash or negligent navigation on 
his part. 

In short, the accused must have been under, 
the impreasion that the boats were moving, 
andit was justifiable on his part to make 
that assumption, seeing that the boats were 
then in deep water andin the fair way of 
the river. Weare of opinion that accused is 
not guilty of any rashness or nogligenos, as 
contemplated by the section, and we, there- 
“fore, set aside the conviction and sentence and 
acquit him. He is discharged from his bail, 
The Rule is made abaolute. 

Rwle made absolute, 
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PUNJAB OHIRF COURT. 
FULL BENCH. 
|. Omran AppuaL No. 409 or 1910. 
June 2, 1911. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
Mr, Justice Kensington maa Mr. Justice 
Shah Din. 

EMPEROR—— APPELLANT 
TOTIUS 


KT RU—<Acousrep—Resporpant. 

Oriminal Procedure Code (Act V of 1898), ss. 190 
$03, 258, 250, 408, 417, 487— Discharge of acowsed— 
Subsequent trial for samen not barrei— Further 
inquiry. when allowed-—-Acqwitial—Appeal—Grounds 
for setiing aside order of acquittal—Practice—Pornt of 
law referred to Pull Bench—Power of Full Bench to 
deal with whole case. 

Where a Magistrato has an order dis- 
charging an accused person, itis competent to the 
same Magistrate or to anpther Magistrate of co- 
ordinate jurisdiction to take fresh proceedings against 
the accused upon the same facta without the order 
of discharge being set aalde by higher authority. 

Jawahir Singh v. Queen-Nipress, 83 P. B. 1804 Or., 
overruled to that extent. 

Mir Ahwad Hossain v. Mohamed Askri, 29 C. 

Jyotindra Nath v. Hem Chandra, 88 0. 415; 

, W. N. 198; 5 M. L. T, 05; 9 Cr. L. J. 783, 2 Ind. 
Dus 208, Emperor v. Ohinna EATEN 99 M. 126; 
1 M. L. T. 81, 16 M. L. J. 79; 8 L. J. 3745 Bmperor 
v. ee S M Eu or L. J. 80; Queen- 
Empres v. Puran, 9 A, 85; v. Mehrban 
Hussain, 20 A. 7; 4 Or. LJ. 59, 8 A.LJ. 562; A.W.N. 
(1906) 245; Queen-Empress v. Umedan, <A. W. 
N. (1895) 86, Bmperor v. Nabi Fakira, 9 Bom. L. R. 
$50, 5 Or. L. J. 255; Emperor v. Munshi, 0 P. B. 1002 
Cry 50 P. L. E. 1003, followed. 

Though such further inquiry is not actually illegnl 
it should be only undertaken in exceptional casos and 
for reason shown. 

ers & man has been discharged under circum. 
stances which make the order of discharge valent 
to one of acquittal, n» further ould be 
taken nst him under section 487, Oriminal Pro- 
cedure 8, 

Jai Ram v. Mukhan Lal, 8 P. B. 1900 Or.;"Dulla v. 
Bmpress, 2 P. B. 1901 Cry 82 P. L. R. 1901; 
Emperor, 8 P. E. 1908 Or, 17 P. W. R. 1900 Bey 
Ind. Ons. 531; 10 Or L.J. 314, referred to. 

` Further inquiry after discharge is improper unlese 
the order of dischargo was manifestly perverse or 
foolish or was based on a record of evidence which 
was obviously incomplete. 


Although a particular t is referred to a Full 
Bench for opinion, the Full Bench has power to look 
into the circumstances under which the reference was 
made and to deal finally with the appeal ont of 
which the reference has arisen. 

For an appeal against an order of acquittal to be 
accepted by the Chief Court, it must be shown not 
merely that the correctness of the Judgment appealed, 
against Js open to doubt, bui that it isso clearly 
wrong that its maintenance would amount to a 
ee of justice. 

Emperor v. Ghulam Mohamad, 10 P. RH. 1897 
Cr., followed, 
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Appeals by Government from orders of acquittal 
should be made only in cases of some importance, 

ea v, Khushal Singh, 15 P. HR. radi 
Cr., followed." 

A, was challaned to stand his trial for an tones 
under section 411, Indian Penal Code. The Magis- 
trate discharged him of that offence but added that he 
should be sent up for trial under section 879. The 
police again‘challaned him ander sections 454 and 411, 
Indian Penal Code and he was duly tried by another 
M , convicted and sentenced to 15 gays’ 
simple imprisonment with a fine of Hs. 10. On 
appeal, the Stesions Judge set aside the conviction and 
sentence on the ground that the te had no 
beak wee to try the accused for the offence éf which 

e had already been discharged. A. had served all 
but 2 days of the period of imprisonment to which 
he had been sentenced. The local Government 
appead dgainst the Sessions Judgo’s order of 


Ed th that although the view of law relied upon by the 
Hessions Judge was erroneous, yet there were 
no sufficient grounds for an appeal against the order 
of acquittal, and that under the circumstances, there 
was no justifidation for setting aside that order. 


Appeal from the order of the Sessions ` 


, Judge, Hissar Division, dated 19th March 
1910, reversing that of the Magistrate 
lat Olass, Hissar, dated 7th Marah 1910 

convicting the accused, and acquitting him. 

The Government Advocate, for the Appel- 

lant. 

Order of Division Bench. 
Shah Din and Chevis, JJ,—This is an appeal 

by ihe Loos] Government under section 417, 
Criminal Procedure Code. The facts of the 
case are briefly as follows :— 

In the year 1909 some brass utensils belong- 
ing to one Musammat Pato were stolen. After 
some months they were discovered in the 


possession of one Saida, Mahajan, who informed . 


the complainant that they had been pawned 
with him by the respondent Kirn. A report 
was made to the police, and in due course the 
respóndent was challamed to the Court of 
Lieutenant’ Stanley Skinner, Magistrate of 
the 2nd Olass, Hanai, to stand his trial for 
an offence under section 411, Indian Penal 
Code. The Magistratd, by his order dated 
the 18th January 1910; discharged the 
respondent of an offence under sedtion 411, 
but added that he should be sent up by the 
police for trial under section 879, Indian Penal 
Code. The police accordingly again challaned 
the respondent under sections 454 and 411, 


y 


Indian Penal Code, though not under section ` 


879 as directed. The respondent was duly 
tried by M. Zaka-ud-din Khan, Magistrato 
lst class, Hissar, and was found guilty 
and convicted of an offence under section 411 


e . 
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Indian Penal Code. On appeal the Seasions 
: Judge has held, on the authority of Jowahir 
Singh v. Queen-Hmpress(1), that the reapond- 
ent having been discharged of an offence 
ander seotion 411, Indian Penal Code, b 
Lieutenant Skinner, Magistrate 2nd class, 
M. Zaka-ud-din, Magistrate Ist Olass, was 
nob competent to ignore the first Magistrate's 
ordet of discharge and upon the same facts 
to convict the respondent of the very same 
offense in reapect of which an order of dig- 
charge ‘had been recorded without that order 
having been set aside by higher authority. 
The learned Judge has gocordingly set aside 
the oonviction and sentence of the respond- 
‘ent and has acquitted him. From that 
order of acquittal the Looal Government 
has preferred this appeal; and in support of 
it the learned Government Advocate has 
contended that the decision of this Court 
, relied upon by the Sessions Judge is erroneous, 

‘aod that the Magistrate, Ist Olass, was 
quite competent, without the-previous order 
of discharge recorded by the 2nd Olass 
Magistrate being set aside by this Court, 
to re-open the inquiry and to odnvict the 
respondent of an offence under section 411, 
Indian: Penal Code. In support ‘of this 


position reliance is placed upon the following 


authorities :— - 

Bidhu Ohasdakmi v. Mai Sheikh (9); 
Queen-Hmpress v. — Dolegobind Dass (8); 
Dwarka Nath v. Bent Madhab (4) ; Mir Ahwad 
Hossain v. Mohammad Askei (5); Jyotindra 
Nath v. Hem Chandra (6) ; Hnpeor 7. Ohinna 
Kallappa (7); Hmperor v. Maherwara 
Khondaya(S); Queen- Empress v. Puran(9):Bm- 

v. Mehrban Husain (10); Quoen- Empress 
v. Uma (11); Emperor v. Nabi Fqkira 
(12 

In Bidhu Ohamdalini v. Mati Sheikh (9) 

a complaint was filed in respect of offences 


under sections 841, , 323, 447 and 426, 
Indian Penal Code, "in the Court of the 
(1) 33 P. R. 1804 Or. (3) 38 O. 103. 
Diem (4) 28 0. 652. — 
aO eie 1900 

(6) 38 O. 415; 13 C. W. N. 193; 5 M. L. T. 95; 9 Or. 
L. J. 668; 2 Ind. Oas. 293. 

7) $9 M. 1364 1 M. L. T. 81 (F. B.); 16 M. L. J. 70; 
8 Cr. L. J. 274. 

AA uid L. J. 80. 

9) 9 A, 85. e 

10) $9 A. 7; 4 Or. I. J. 5h 8 A. L, J. 502, A. W 
N. (1906) 245. 

11) A. W. N. (1808) 86. 

(13) 0 Bom. Is B. 260, 5 Or L. J. 255, 
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District Magistrate who, after having issued 
summons to the aooused, dismissed the case 
under section 259, Criminal Procedure (Jode, 
owing to the complainant being absent wheh 
the case was called on. Subsequently, on 
the application of. the  oomplainant, the 
District Magistrate revived the case, and 
made ib over to an Honorary Magistrate for 
trial It was held by the Oaloutta High 
Court that section 437, OCrimingl Procedure 
Code, did .not limit-the power of a District 
Magistrate to make or ordera Subordinate 
Magistrate to make further inquiry into a 
case in which an order of dismissal or dis- 
charge might have been passed by a Sub- 
ordinate Magistrate; and that there was no 
bar toa District Magistrate making further 
i quiry into a case in whioh guch order might 
have been passed by himself, This decision, 
which was approved of by our own Court in 
Emperor v. Munshy (18), is not directly in 
point so far as the power of a Magistrate 
other than the District Magistrate to prooeed 
upon a fresh complaint is concerned, and it 
need not, therefore, be noticed farther. 

In Quoon-Hmpress v. Dolegobind Dass (8), 
the question for decision was, whether it was 
competent toa Ohief Presidency Magistrate 
to try an accused person upon further and 
fresh evidence in a case where he had already 
been discharged by a Benoh of Presidency 
Magistrates, in respect of an offence under 
section 381, Indian Penal Code, without 
the order of discharge being set aside by 
higher anthority. Maclean, O J., held that 
the accused could be so tried, because there 
was no express provision in the Code of 
Oriminal Procedure to the effect that the 
dismissal of a complaint shall be a ber to 
a fresh complaint being entertained so long 
as the orderof discharge remained unreversed, 
This case also is nota direct authority in 
support of the position which the learned 
Government Advocate has sought to estab- 
lish, inasmuch as section 437, Oriminal Pro- 
cedure Code, does not apply to Presidency - 
Magistrates and it cannot, therefore, preclude - 
& Ohief Presidency Magistrate from trying 
an accused person, who has already been 
discharged by & Presidency Magistrate, upon 
phe same set of facts without the order of 
discharge being previously set aside. 

The Full Bench decision in Dwarka Nath v. 


Bens Madhab (4) is similarly distinguishable, 
(18) 9 P. B. 1902 Or. 50 P, L. B. 1003, 
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in that it lays down that & Pres denoy Magis- 
trate is competent to re-hear a warrant case 
triable nuder Ohapter XXI of the Oode of 
Oriminal Procedure in which he has himself 
discharged the acoused person. Although, 
therefore, the queation was not directly 
before the High Court, Maclean, O. J., inci- 
dently expressed the opinion that a Mofuasil 
Magistrate had thesame power as a Presidency 
Magistrate tore-heara case in whioh the 
acoused person had been disoharged. After 
saying that upon the question referred to the 
Full Bench, he saw no reason for changing 
the opinion expressed by him in Quesn- Empress 
y. Dolegobind Dass (3) he went on to observe: 

“The argument in ihis case, however, has 
led me to doubt, whether ‘he principle í 
have enunciated ought not to be held to 
apply to the case of a Mofussil Magistrate 
equally with that of a Presidency Magistraie, 
and.whether the 
appear to decide the oontrary are well- 
founded in law. ‘That question ia not 
before us to-day.” The learned Judges of the 
High Court recorded reasons for their opinions 
at great bength, Ghose, J, delivering & 
dissentient judgment, in hin he held, rely- 
ing mainly upon the provisions of seotion 437, 
Criminal Procedure Code, that where a 
Magistrate after taking evidence makes an 
order of discharge, he is not competent to 
review or alter it and make further i inquiry 
without the order of the Superior Court. < 

The later Full. Bench case, Mir Ahwad 
Hossain v. Mohammad Askri (5) is directly 
jn point. There it was held by a” majority 
of four Judges (Ghose, J.* dissenting) that a 
Magistrate in & warrant case having passed 
an order of discharge was competent to take 
fresh proceedings aud issue process against 
the accused in respect of the same offence 
without an order of further inquiry being 
passed under section 437, Criminal Procedure 
Oode, having the effect of setting aside such 
order of discharge. Maclean, O. J, and the 
other Judges who agreed with him, were of 
ópinion that the case before them’ was vir- 
iually governed by ihe Full Bench decision 


in Dwarka Nath v. Beni Madhab (4), as, ac- 


éording to them, there was no distinction 
in principle, upon the correct constructian 
of section 437, Oriminal Procedure Code, 
between s Prendenoy Magistrate and a Mofus- 
dil Magistrate as regards the jurisdiction of 
‘each to take fresh proceedings against an 
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accused person who had already been dis- 
charged either by the same Magistrate or 
by another Magistrate of oo-ordinate juris- 
diction without the order of discharge being 
geb aside by higher authority. (hose, J., on 
the contrary, held that an order of discharge, 
when once made by a Magistrate, could only 
be altered and the prosecution revived by an 
order of a Saperior Court. ° 

| The deoieion in Jyotindra Nath v. Ham 
Chandra (6) simply follows the Full Bench 
ruling above cited, as it was there held that 
a Subordinate Magistrate, who had dismiss- 
ed a complaint under section 208 of the Code 
of Criminal Procedure, was competent to 
revive it notwithstanding that the District 
Magistrate bad refused to order further in- 
quiry in-the matter on application made to 
him for thet purpose. 

In Empeor v. Ohtnna Kalkappa (7) the 
majority of the Full Benoh .dissented from 
the ruling of their own Court in Mahomed 
Abdul Mannan v. Paadurawmga Rao (L4) 
and, following the: decision of the majority 


es of the learned Judges of the Calcutta High . 


Court in the Full Bench cases Dwarka Nath 
v. Bent Hadhab(4atd Mir Ahwad Hussain v. 
Muhammed Asks (5), held that the dismissal 
ofa complaint under section 208, Criminal | 
Procedure Code, did not operate as a bar 
to the rehearing of the complaint by the 
same Magistrate; even when such order 
of dismissal had not been set aside by 
a competent authgrity. ‘Subrahmania Ayyar 
and Davis, JJ., dissented from this oonclusion, 
a lengthy judgment being recorded in support 
of his opinion by Mr. Justice Subrahmania 
Ayyar. Although the question directly be- 
fore the Madras High Oourt in this case 


-related to the re-hearing of a complaint-which . 


had been under section 203, Orimi- 
nal Procedure Uode, the learned Ohief Jus- 
tice incidently disoussed the case of the dis- 
charge of an accused ‘person under section 
253 or 259 of the Code. At page 196 of the 
report he says:— The case beford us relates 
only toan order of dismissal under section 
208, and for the purposes of the. case it ig 
enough to say that, in my opinion, it is open 
to a Magistrate to rehear a complaint. which 


` he has dismissed by an ordep of 
under section 203, although the order has 


not been aet aside by a higher Court. I may 


add, however, thatas oue the point which 
(14) 28 M. 255; 3 Or. L, J. 7 
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has been under consideration in this case, I 
do not think that any distinction can be 
drawn between an order made under section 
203 and an order made under section 253 or 
section 259. 

In Emperor v. Maheswara Kondaya (8), & 
Division Bench of the same High Court had 
to consider theeffect of an order of discharge 
passed by a Magistrate under section 
the Code of Criminal Procedure go far as the 
competency of that Magistrate to take fresh 
proceedings against the same person for the 
samé offence was concerned, and it was ruled 
that it was competent to such Magistrate to 
take fresh proceedings and issue process 
against the accused person without the order 
of discharge being set aside by a higher Court. 

In Queen Empress v. Puran (9) it was Jaid 
down by a Single Judge of the Allahabad 
High Oourt thata Magistrate ordering fur- 
ther inquiry on receiving a second petition 
from the complainant, whose first complaint 
against the same person for the same offence 
had been dismissed by him under section 203, 
Criminal Procedure Code, did not act oon- 
trary to any provision of the law. 
cision was followed by a Division Bench of 
the same High Court in Qween-Hmpress v. 
Umedan (11) in whioh it was held that a 
Magistrate, who had passed an order dismisa- 
ing & complaint, had power, at the instance 
of the complainant and without direction from 
superior authority, to take cognizance of the 
same offence or of any other offence constitut- 
ed by the same facts upon a second proper 
complaint being laid before him This de- 
cision has since been followed in Emperor v. 
Mehrban Hussain (10), in which Mr. Justice 
Bichards lays down that there is nothing to 
prevent a Magistrate from entertaining & 
second complaint made against the same per- 
Son, even though the second odmplaint may 
. be connected with the previous complaint 
which has already been dismissed under the 
provisions of section 203 of the Code of Orimi- 
nal Procedure. The Full Bench decisions 
of the Calentta High Court in Dwarka Nath 
. y. Bent Madhab (4) and Mir Ahwad Hussain 
Mohamed Askri (5) are cited with approval. In 
the onse of Emperor v. Nabi Fakira (19), the 


question for decision was, whether under the’ 


provisions of the Oode of Criminal Procedarda 
the recording of reasons was necessary where 
an accused persons was discharged after 
the trying Magistrate had heard all the 
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evidence forthe prosecution, and in hold-. 
ing that the writing of such reasons was 
not necessary, the learned Judges of the 
Bombay High Court said: — It ison the. 
termination of a trial that jujgment has to. 
be pronounced. A jndgment ia & decision 
which decides a case finally so far as the Court 
trying the case is concerned, but an order of 
discharge is not a final order because there 
is nothing to prevent a Magistrate, if he has 
once discharged an accused person under seo-: 
tion 258, from inquiring again into the oase 
against bin A discharge, not operating as 
an acquittal, leaves the matter at large for all, 
purposes of judicial i inquiry. There is juris- 
diction still vested in all Magistrates inolud- 
ing the one who made the previous inquiry 
just as before.” 

And they cited with approval an unreport- 


- ed Oriminal case of their own Court Queen- 


Empress v. Bapuda, and also the Full Benoh. 
decision of the Osloutta High, Court in Mir. 
Ahwad Hussain v. Mohamed Askri (5). 

All the above decisions more or less support. 
the position taken up by the learned Govern- 
ment Advocate in this case, but the contrary 
view was held by Sir Meredyth Plowden in 
Jawahir Singh v. Queen- Empress (1). That was 
a case in which aocomplaint was filed under. 
section 406, Indian Penal Code, in the Court 
of a Oantonment Magistrate, and subsequently 
on the application of the complainant, who 
stated that the parties had mutually agreed 
to refer their dispute, as seb out in the writ- 
ten complaint, to arbitration, the Magistrate 
directed that the accused be relöaásd and the 
case be filed. A year later the oomplainant 
filed a second obmplaint under section 406, 
Indian Penal Oode, on the same facta stating 
that the arbitration hed fallen through. 
Thereupon, the Magistrate issued & second 
warrant under which the accused was arrested 
and was placed on his trial On a question 
being raisedas to whether the Magistrate 
was competent to take fresh proceedings 
against the accused person upon the same 
facts as were set out in his first complaint 
without the Magistrate's order of discharge - 
being seb aside by higher authority under 
section 487, Criminal Procedure Code, it was 
held by Sir Meredyth Plowden thai the Magis- 
trate could notignore hisownorderof discharge 
and re-open an inguiry into the case, After 
discussing the question whether the order 
releasing the accused and. filing the case 
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amounted in fact and in law, to an order of 
discharge, and after holding that it did 
amount to such an order, the learned Judge 
went on to observe:— Ido not understand 
the Magistrate to decide that, if the 
order of January 22nd is one of discharge, he 
is competent to proceed onthe present com- 
plaint. In my opinion, he olearly is not 
oompetert to do so, until hia order of dis- 
charge of January 22nd, 1592, is set aside 
by higher authority. It is a necessary in- 
ference from the terms of section 437, read 
with its context, that a Magistrate is not 
competent to ignore his own order of dis- 
charge, and re-open an inquiry into the case 
of an accused person whom pe has dis- 
charged.” 

Any opinion expressed by Sir Meredyth 
Plowden is entitled to great weight, but 
it will be observed that in coming to the oon- 
olusion in the above case that the Magistrate 
was not competent to take fresh proceedings 
agsinst the same accused person upon the 
same set of fasts without hia order of dis- 
charge being set aside by higher authority 
under section 457 of the Criminal Procedure 
Code, the learned Jadge did not discuss the 
queation in all its bearings with special 
reference to the provisions of the Code 
. relating to the institution of proceedings 
(section 191 of the Code of 1832, which 
corresponds to section 190 of the present 


Gode) and to those of Ohapter XXX of the ^ 


Gode relating to the effect of & previous acquit- 
tal or conviction asa bar to a subsequent 
trial. In the Full Bench cases of the Cal- 
outta High Court[ Dwarka Nath, v. Beni Madhab 
(4) and Mir Ahad Hussain v. Mohamad 
Askri (5)] as also in the Fall Bench cde of 
the Madras High Court in Emperor v. Ohinng 
Kalliappa (7) the bearing of section 403 and 
section 437, Oriminal Procedare Code, upon 
the question under consideration, is very fully 
djscussed both by the majority of the Judges 
constituting the Full Bench and by the dis- 
sentient minority: and, with the greatest 
possible respeot to the learned Judges who 
have taken the contrary view, we think that 
the better opinion to hold is that an order of 
discharge made by a Magistrate, which is 
pot set aside by higher authority, does 
‘not operate as a bar to his taking fresh pro- 
oeedinga and issuing fresh process against the 
&oocused person upon the same set of facts and 
forthesameoffence. With regard tothe effect of 
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section 437, Oriminal Procedure Code, on the 
question before us, Maclean, O.J.,in Mir Ahwad 
Hussain v. Mohamad Askni (5) says at page 
730: "I do not think that seotion «37, which is 
an enabling section, by implication, tales away 
thejurisdiction which 1 think,is vested in the 
Magistrate in a case of this class to hear tHe 
complaint again’: Similarly, in Emperor v. 

Ohinna Kalltappa (7), Bir Arnold White ob- 
serves (at page 134): —' In the casen in which 
the view has been taken that a Magistrate 
has no jarisdiction to re-hear, the judguvents 
proceed mainly upon the ground that having 
regard to the provisions of section 437 which 
gives power to the higher Oourts to make 
farther inquiry into a complaint which has 
been dismissed, the Legislature cannot have 
intended thas the tribunal which deals with 
the case in the first instance should have the 
power to re-hear. Now, section 437 is an en- 
abling section enacted for -the purgose of 
giving powerd of control and revision to the 
higher Courts. 1 cannot see how the oon- 
ferring of such powers can be said to operate 
Bo as to out down the jurisdiction of the 
Court which deals withthe cage in the first 
instance,” 

Tbe provisions of soction 4083 of the Ori- 
minal Procedure Code have & material bear- 
ingon the question under consideration. As 
observed by the learned Judgeg of the Allah- 
abad High Conrt in Queen-H impress v. Umedan 
(11), that aeotign i&'the only seotion of the 
Oode which provides that a person onoe tried 
for an offence should not be tried for the 
same offence or any cther offence constituted 
by the same facts which he may have 
committed so long as the trial and the 
order passed on the trial hold good, In the 
explanation which forms part of the same 
section, ib is laid down that the dismissal of 
& complaint on the discharge of the accused 
is nob an a&oquibtal for the purposes of the 
section so as to bara subsequent trial The 
section which confers upon Magistrates power 
to take cognizance of offences is sectibn 190 
of the Code, and looking to the terms of that 
section and section 403, there is nothing in 
the law which prohibits a Magistrate, who 
had dismissed. a complaint under section 
208 or discharged an accused person under 


section 258 or section 259, from taking 


fresh proceedings against him, should he 
upon a second complaint consider that 
there is good ground for so proceeding. The 


~ 
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order of dismissal or discharge could ob- 
_ viously not be pleaded as a bar to such fresh 
proceedings under section 403, and there is 
no other provision of the Code which in- 
terposes any ‘such bar. "There is no express 
provision of the Oode,” cays Sir Arnold 
White in Emperor v. Chinna Kallsappa (7), 
"whioh in express terms either gives or takes 
away the jurisdiction to inquire into an 
alleged offence with regard to which a 
complaint has been brought and has been 
disnfissed. But, in my opinion, the Code 
implicitly, though not directly, gives the 
jurisdiction. The explanation to section 408 
enacts that the dismissa: of a complaint is 
not an acquittal for the purposes of that 
section. The purpose of the section is to 
protect the person who has been acquitted 
from liability to be tried for the same offence. 
The explanation says that in the case of a 
. dismissal he ig not so protected. No doubt 
the section only applies to the case of a 
person who has been tried, and in the case 
‘of dismiasal there had been no trial, strictly 
speaking neither the section nor the explang- 
tions apply to a dismissal; but it seems to me 
clear, that what the Legislature meant to 
lay down was that a dismissal is not a bar to 
further proceedings in respect of the alleged 
offence, and that the right to take further 
proceedings is not dependent upon the exer- 
cige by the higher Oourts of the powers of 
revision conferred by the Code. If there is 
no bar to further proceedings, there is juris- 
diction to entertain these further proceedings, 
andif there is this jurisdiction, there is 
nothing in the Code whioh deprives a Magis- 
trate of jurisdiction by reason of the fact 
that he has made an order dismissing the 
complaint. That this is the true construc- 
tion of the explanation to seotioh 403 seems 
to me clear when we read the explanation by 
the light of the corresponding enactments 
contained in the Oo8g of 1872 * > æ æ” 
The above observations apply with equal 
force tå a case in which an accused person 
has been discharged by & Magistrate under 
section 253 or section 259 of the Code of 
Criminal Procedure andthe order of dis- 
charge 14 not set aside by higher authority 


x 


under section 487 of the Code. i 


Upon a careful consideration of the pub- 
lished decisions of the different High Oourts, 
we are disposed to think that the view taken 
by Sir Meredyth Plowden in Jawahtr Singh 
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v. Queen-Hmpress (1) is not sustainable 
and as it is desirable to have an authorita- 
tive ruling by this Oourt on ‘the point 
involved in the present case, which shonld 
set the matter at reat as far as thia Pro- 
vince is oonoerned, we refer the following 
question to a Hull Bench for decision:— 

Where & Magistrate has passed an order 
discharging an accused person, is it oompe. 
tent to the aame Magistrate or to another 
Magistrate of co-ordinate jurisdiction to take 
fresh proceedings against the accused upon 
the same facts without the order of discharge 
being set aside by higher authority P 


Order of Full Bench. 


The question directly referred to a Fall 
Bench has been discussed so‘fally in the 


order of reference that we have little to add. 


There is a great weight of authority in favour 
of the view that itis nob necessarily illegal 
to undertake a fresh inquiry against an 
aconsed person who has been discharged, 
even where the order of discharge has not 
been dealt with by higher authority under 
section 437, Oriminal Procedure Code. We 
do nob think that it makes any difference 
whether the further inquiry is held by the 
Magistrate who passed the original order of 
discharge, or by another Magigtrate of co- 
ordinate jurisdiction. 

Our 1eply to the reference is, thérefore, 
in the affirmative. We think that dho 
Previous ruling of this Oourt to the contrary 
contained in Jawahir Singh v. Queen- Empress 
(1) is expresfed too broadly. We cannot 
endorse that ruling to the extent of saying 
that the law prohibits such farther inquiry 
of that there is any invariable rule of prac- 
tice on the point. The Division Bench 
ruling in Emperor v. Munshi (18) is in favour 
of the view which we now take, though the 
point then under discussion was not the samo. 
At the same time, we desire it to be olearly 
understood that though such further inquiry 
ia not actually illegal it should be only 
undertaken iu exceptional cases and for good 
resson shown. This Oourt has often pointed 
out that where a man is discharged under 
circumstances which make the order of 
discharge equivalent to one of acquittal no 
further proceedings should be taken against 
him under section 487, Oriminal Procedure 
Code, The rulings to which we here refer are 
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Jas Ram v. Mukhan Lal(15), Dulla v. Hmpress 
(16) and Hira v. Hmperor(17). No invariable 
rale can be laid down, but, speaking generally, 
further inquiry after discharge is improper 
unless the order of discharge was manifestly 
perverse or foolish, or was based’ upon & 
record of evidence which was obviously in- 
complete. The rulings last quoted specitic- 


ally cover orders under section 437 of the. 


. Oode and they apply a fortior? to casos where 


- no action has baen taken under that section. 


We vannot say more by way of general 
` guidance as so much depends on the partiou- 
lar ciroumstences under which an order of 
discharge has been given, but if Magistrates 
nse the discretion vested in them by law 
they are expected to do so with common- 
gense and with due regard io the general 
consideration that an accused should not be 
unduly harassed by further. proceedings 
undertaken without good cause. 

Under ordinary cireumstanoes, the Full 
Bench would confine its reply to the point di- 
rectly referred to it, but in the present case we 
have had to look into the circumstances under 
which the reference has been made and we 

“think it right to deal finally with the appeal 
ont of which the discussion has arisen. The 


essential facie are that the respondent having 


been re-tried after discharge was convicted 


under section 411, Indian Penal Code, and 


sentenced to 15 days’ simple imprisonment 
and a fine.of ‘Re. 10. On appeal to the 
Sessions Court the’ oonviction and sentence 
were set aside on a technical ground, and the 
appellant (now respondent) was acgnitted 
‘by order dated the 19th Magch 1910. The 
man had then served all but 2 days of the 
period of imprisonment to whioh he» was 
sentenced and ao faras the ends of justice 
were concerned, the matler was comparatively 
trivial. We might, indeed, well go further 
and say that the ‘conviction was exceedingly 


questionable on the merits looking to the: 


facts that the stolen property concerned was 
of little value, and, that no report had been 


made of the original theft until some 10. 


months after it had taken place. The 
learned Sessions Judge might, in our opinion, 
have accepted the appeal on the merits 
instead of confining himself to a discussion of 
the technical point raised, 
[OLEI 

18) 8 P. E 1901 Or; 82 P. L. R. 1901. 

(17) 8 P. R. 1900 Or, 17 P. W. B. 1000 Ory 8 Ind, 
Ona. 682 ; 10 . L, J. 814 é 
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- Under these circumstanoes, we think if much 
to be regretted that the Local Government ` 
should have thought it necessary to take the 
extreme step of appealing against the order of 
&oquibtal. The question.whether the ruling 
in Jawahir Singh v. Quaen- Hmpress (1), upon 
which the Sessions Judge relied, should be 
teken as authoritative, might, no doubt, under , 
certain circumstances, be one of importance, 
bat in this particular case it was animportart 
and we think that protest should be made 
against the way in which the respondent has 
been harassed. in order to obtain a ruling’ 
from this Court on a question which fin 
practice seldom arises. It must be observed 
that, when filing his appeal, the learned Gov- | 
ernment Advocate presses for arrest of the 
respondent notwithstanding the fact that he 
had already served nearly the whole of his 
original petty sentence. The man was, no 
doubt, admitted to bail immediately on arrest 
but he has nevertheleas been obliged to 
attend in this Oourt at more than one 
hearing, and, considering that he belongs to 
the Hissar District, this has beena serious 
hardship to him. In Hmperor v. Ghulam 
Muhammad (18) it was laid down that for 
an &ppeal against an order of acquittal to be 
accepted by the Ohief Court, it must be 


“shown not merely that the- correctness of a 


judgment appealed against is open to doubt, 
but that’ it -is so clearly wrong- that its. 
maintenance ould amount toa miscarriage 
of ‘justice. Im“ Queen- R mpress' y. Khushat 
Singh-(19) it was farther held that appeals 
by Government from orders of acquittal 
should be made only in cases of some import- 
ance. We feel constrained to say that these 
iggtractions of the Ohief Court have been im- 
properly overlooked in the present case. Bo 
-far as the qugstion of principle is concerned, 
Government, if they attached importance to 


` the matter, might well have waited to bring 


it before the Chief Courkuntila case arose 


“in which Sir Meredyth Plowden’s ruling of 
_1894 involved clear miscarriage of justioe. 


It has naver been suggested in the course of 
the present appeal that the petty sentence 
awarded to the respondent required : enhanoe- 
ment, and the immediate case could by no 
stretch of language be described as one of 
‘importance. We find it diffioulà to under: 
stand why Government considered it neces. 


iB 10 P. R. 1807 Or. 
19) 18 P. R. 1898, 
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Bary to institute an appeal and, still more 
dificult to understand why the respondent's 
arrest should have been applied for. The 
result is, that much of the time of this Court 
has been taken up witha 
can hardly be described as any thing more 
than academic, sesing that the immediate 
result must in any case be absolutely trivial. 
e Our conclusion is that the ground upon 
‘which the respondent was saoquitted cannot 
ba maintained but we recognize that the 
learned Sessions Judge was only doing his 
duty in following a distinct pronouncement 
by this Oourt. The fact that he has now 
been found to be legally in error after an 
elaborate inquiry in this Court is no reason 
why the respondent should not get the 
benefit of his acquittal. We do not oonsider 
that the circamstances justifed an appeal 
against the order of acquittal and we ac- 
cordingly dismiss the appeal and direct that 
the respondent be discharged from his bail. 
; Appeal dismissed, 





PUNJAB CHIEF OOURT. 
Oniurwaín Revision No, 497 or 1911. 
i May 26, 1911. 7. 
Preseni:—Mr, Justice Kensington. 
EMPEROR—Prosgcrror 
CÓTFMS 
SITA AMA AD : 
Cantonment Code of 1800, ss. 80, 1 I ion 
of Statues — Siri. a P SUPR ANA 
under particular section Section nod justifying concic- 
tion —Oonvicton maintainable on other grounds — Bene- 
fit to accused—Ignorance of amendment — Future daily 
Ane, Be 
The penal sections of the Cantonment Oode are of 
so rigorous- a nature that they must be construed 
strictly in favour ofan sooused sa welas against 
him. E 
Itis no part of the duty of the superior Oourts to 
search enactment like the 
whether 
convictions are máinteinable otherwise than under 
the precise sections quoted by the Magistrate as his 
autherity. n : 
Where, therefore, a Magistrate convicta under & 
wrong tection of the Oode, whether by inadvertence 


or otherwise, the accused is entitled to benefit of the. 


mistake and the Magistrate's orders are liable to-be 
aot aside as Illegal. < 

Under the amended section 104 of the Cantonment 
Oode, a patson who fails to give notice as required’ by 
section 89 (1) or fails to comply with any notice is 
punishable with fine extending to Rs. 50. A oon- 


viction under this section cannot be set aside merely . 


on the ground that the accused did not know of the 
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amendment of the section, 


discussion whioh . 
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jally where the 
Recte deliberately disobeyed the orders given to 
m 
Au order directing a person, who has-orected a 
structure without sanction, toremore the sbructure 


within a certain time or in default to pay thereafter 


‘a daily fine ıs improper. If the Magistrate’s direc- 


tions are nob carried out, then the proper course is to 
institute & further prosecution and allom the accused 
an opportunity of defending himself before the 
farther fins is im 

Crows v. Gurditta, 18 P. RB. 1008 Or; I71 P. L. 
E. 1908; Emperor v. Man Buksh, 10 P. R. 1904 Or., 
followed. i 


Oasereported by the Seasions Judge, Ambala 


Division, with his No. 805G., of 3rd April | 


1811. 
Facts.—The petitioner, Sita Ram, ereot- 


-ed a chabutra with & latrine and cesspool, 


without taking steps to obtain sanction. 
Thesocused, on conviction by Lieutenant- Colo- 

nel W. O. O. Leslie, Oantonment Magistrate, 
Ambala, exercising the powers of & Magia- 
trate of the lat class in the Ambala District, 
was sentenced, by order dated 21st February 
1911, under sections 89/104 of the Oanton- 
ment Code,— à 

(1) to a fine of Rs, 25, or 8 
imprisonment, and 

(2) to remove the chabwuira, latrine and 
cesspool within 24 hours or in default to pay 
thereafter a daily fine of Ra. 5. ° mE 

As regards the fne of Re. 25 I have already 
reported certain similar cages for revision 
with the recommendation that the* sentences 


‘days’ simple 


should be set aside «s illegal. In two ofthese . 


cases (noted below * the Ohief Court agreeing 
with the opinion expreased by me, that, 
failure to obtain sanction under section 89 
(1) can be‘dé@alt with aa under section 89 (3) 
but-cannot be punished with fine, has set 


aside the conviction and sentenoe. 
I am bound by these two anthorities and, if 


' they are not to be followed in the present case, 


it seems to me to be clear that & contrary de- 
cision must be given by theChief Court and 
not by me. ° 


It is, however, my duty to point out that in 
my previous reference I may have unintention- 
ally recorded a misleading opinion. My 
opinion was based on the edition of the Olau- 


tonment Code in the library of my Cout, 





-* (1) Revision No. 1651 of 1910, Orowe v. Daulat 
Ram decided by the Ohief Gourt on 21s; January 
1811. 

(II) Revision No. 01 of 1011, Crown v.» Kashi Wath 
decided by the Chief Oourt on 18th February 1911. 
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which unfortunately happens to be an old one 
and it has since come to my notice that 
section 104 of the Cantonment Oode has 
been amended by Government of India (Army 
Department) Notification No. 286 published 
at page 120 part 11, Puniab Gasette dated 
And April 1909. By this amendment section 
104 now runs 88 follows are ; 
“ Whoever im to dads ae 
‘on 89 (1) or faila to comply with any 
as ee under this Chapter shall be 
punishable with fine which may extend to 
fifty rupees and, in the case of a continuing 
failure, with an additional fine not exceeding 
five rupees for every day after the first in re- 
gard to whioh he is oonvioted or having per- 
sisted in the failure.” l 
In view of this amendment ib appears to 
me that the present conviction under sections 


89/104 and the fine of Ra. 25 is legal and 


- should not be set aside. 


As regards (2) the recurring fine of Rs. 5 
per day the provisions in the Municipal Act 
for recurring fines are an analogous to those in 
the Cantonment Code and Urown v. Gurditia 
(ly seems to me to be applicable to the 

ni case, 
uses to this authority, the fine cannot 
be imposed prospectively and the proper 
course is to institute & further prosecution if 
there be occasion for it, and allow the accused 
an opportunity of defending himself before 
the further fine is imposed. 

For the above reasons I think that the ap- 
plication for revision, As far as the fine, of 
Ba. 25 is concerned, should be rejected but 
that the sentence a8 regards the recurring 
fine of Ra. 5 per day should be set aside. , 

The case is accordingly submitted to the 

ief Court for orders. 

i Duns Ohand, for the Accused. 

The Government Advocate, for the Crown. 

Qrder.-—In the somewhat similar cases 
which have been recently before me on re: 
vision, referred to in the learned Sessions 
Judge's order reporting the present case, cer- 
iain convictions by the Cantonment Magist- 


rate of Ambala purporting to be under sec- 


tions 89 and 288 of the Cantonment Code 
have been get aside. 

The Sessions Judge has now very properly 
brought to notice & misapprehension under 
which he reported those ups ice 

Chief Court. I do not, however, consider 
ui 18 P. B. (1908) Cr., 171 P. L. B. 1008. 


. 
> 
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that the orders then proposed and passed 
were erroneous merely because an amend- 
ment of section 104 of the Code effected by 
Aimy Department Notifloation No. 286 dated 
26th March 1909, had not been noticed. The 
convictions in question were based on section 
89 and section 283 only of the Code, ajid: as 
puch were illegal. It is no part of the'duty 
of the superior Court8 to search through a° 
voluminous enactment like the Cantonment 
Code in order to ascertain whether oonvio- 
tions are maintainable otherwise than under 
the precise sections quoted by the Magistrate 
AS his authority. It is not merely that such 
intimate &cquaintanoe with the details of the 
Code is impracticable in the case of officers 
other than those who use ib in their daily 
practice. The more essential point to be 
borne in mind by Oantonment Magistrates is 
that the penal sections of the Code are of so 
rigorous & nature that they must be construed 
strictly in favour of an accused as well as 
against him. 

When, therefore, & Magistrate convicts 
under the wrong section of the Oode, whether 
by inadvertence or otherwise, an acoused is 
entitled to "benefit by the mistake, and the 
Magistrate's orders are liable to be set aside 
as illegal. à i 


These remarks are made by way of explana- | 


tion for the guidance of the Cantomment 

istrate of Ambala and of the Sessions 
Oóürt. In the case now before me on 
revision there has been, no such misapplica- 
tion of the Code. The Magistrate has dis- 
tinotly convicted under section 104, and there 
18 no sufficient ground for interference with 
either the main conviction and tha sentence 
thereunder of Rs. 25 fine. The petitioner's 
own plea to the Magistrate shows that he 
deliberately disobeyed the orders givento him, 
and it is immaterial whether he knew of the 
Oode amendment or not. To that extent 
revision is not allowed. . 


For reasons given in Orown v. Gurditta (1) 
and Emperor v. Miran Buksh (2) the Magis- 
trate's further order of the same date impos- 
ing & daily penalty of Hs. 5 in addition, if his 
directions are not carried out, is improper. So 
muoh of that order as imposes & daily fine 
is det aside, and if any auch addittnal fine 
has been realised under the order, it will be 
refunded. 


(3) 19 P. R. 1004 Or. 
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ALLAHABAD HIGH COURT. 
Oriuimat Revision No. 125 or 1911. 
May 10, 1911. 

Preseni;—Mr. Justioe Tuaball. 

BABU RAM—~~Penrionr: 
cereus 
EMPEROR— Opposira Parry. 

Otril Procedure Code (Act V of 1908), O. IX, r. 18— 
Betivng aside of as ox parte order at the instance of a 

“lefendant agarnet whom the suit was dismissed, legality 
of-—Proceedings subsequent to the setting aside of ex 
parte order ultra vires—Jwdictal proceeding — False 
evqience given after ro-hearyng—Penal Code. (Act XLV 

1860), ss. 103, 186—Crtminal Procedwe — Code 
Act V of 1898), s. 478. 

One M. instituted a Civil suit against B. and C. 
for recovery of rent. O. was merely a m o forma defend- 
ant tothe suit, B. defended the suit but C. did 
not appear, The Oourt decreed tho suit as against B. 
and dismissed it as against O. Subsequently O. made 
an application under Order IX, rule 18 ofthe Civil Pro- 
cedure Code to have the decree sot aside and the case 
re-heard de novo. The Oourt granted the application 
and re-heard the case and dismissed tho suit. The 
Court then proceeded under section 476 of the Criminal 
Procedure Code against B. who was put upon his 
trial under sections 198 and 196 of the Indian Penal 
Code for having given false evidence and used & biraya 
nama asovidence after the re-hearing of the onze: 

. Held, that Order IX, rule 18 allowed a defendant 
against whom a decree bad been passed em pa-te to 
apply to the Court on certain grounds to set aside that 
decree and re-hear the suit, but that in the present 
caso as the mib had been dismissed as against O., 
the Oourt could not grant s re-hearing at his instance; 
that the Court's procedure was slira vires and illegal 
and thet B. could not be said to be guilty of the 
offences under sections 196 and 198 of the Indian 
Penal Code as the proceeding was such under which 
no evidence could be legally taken. 

Queen-Empress v. Makhgi, A. W. N. (1890), 1C6 
Kimg-Emperor v. Abdul Rahman, 32 A. 60; 6 A. L. J. 
968; 3 Ind. Cas. 952, 10 Cr. L J. 424, referred to. 

Oriminal revision againatan order of the 


Sessions Judge of Barielly. 
Mr. Sital Prashad Ghose, for the Appellant: 
The Asststant Government Advocate, for the 
Respondent, . l 
Judgment,-—One Mulchand instituted 
^ & oivil suit to recover rent, against one 
Babu Ram (thee present applicant) and 
one Ohakki Lal.” He declared the latter 
io bea co-lessor with himself but unwilling 
to sue and for that reason made him a pro 
forma defendant. The suit npparently was 
a piece of fraud and collusion on the part 
of Mulchand and Babu Rem to try and 
manufacture evidence to establish Mulchand's 
title to tHe property. The suit was insti- 
tuted on May 18th, 1910. Babu Ram filed a 
written statement, and on the 10th June 1910 
the snit was decreed as against him but 
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dismissed as against Chakki Lal who, how- 
ever, did not appear not having been served 
with notice. i 

On 16th June 1910 he applied to the 
Muusif to have the dearee set aside and the 
case re-heard under Order IX, rule 18, Civil 
Procedure Code. This prayer was granted 
on 25th June 1910 and finally on the re-hear- 
ing the guib was dismissed. 

Then the Munsif took proceedings under 
section 476, Oriminal.Prooedure Code, against 
Babu Ram. In the courge of these proceed- 
ings he put Babu Ram on oath. As a 
result the latter was put upon his trial on 
five charges under sections 196 and 198, Indian 
Penal Code. It is necessary to note that in 
the course of the re-hearing of the suit a 
kiraya nama was produced and used. 

The five charges were as follows:— 

(1) A charge under section 196, Indian 
Penal Code, in respect to the kiraya nama the 
date of the offence being 14th July 1910, t.a. 
after the granting of the re-hearing. 

(2) A charge under section 198, Indian 
Penal Code, in respect to the evidence given 
by Babu Ram on 14th July 1910 in the 
course of the re-hearing, 

(3) and (4) These were charges of per- 
jury in respect io statements made by tho 
applicant during the proceedings taken under 
seotion 476, Criminal Procedure Cade. 

(5) A charge under section 198, Indian 
Penal Code, in reapect to the false statements 
contained in the written statement filed by 
him on 10th June 1910, £e., at the first trial 
of the guit. 

The Magisérate tried Babu Ram on all 
five charges at’ one and the same trial con- 
vioted him on all five charges and sentenced 
him to one year’s rigorous imprisonment and 
a fine as a combined punishment for all hia 
misdeeds. On appeal, the Seasions Judge 
set aside the convictions on charges (Nos. 
8 and 4) which clearly could not staid 
for one moment. He, however, maintain- 
ed the convictions on the three remaining 
charges and also the sentence. f 

In respeot to charges Nos. 1 and 2, it ig 
urged that they must fall to the ground 8B 
the false statements were not made in the 
course of a judicial proceeding. This plea 
must prevail. The first trial of the civil 
euit ended in a decree against Babu- Ram 
but as against Ohakki Lal the suit stood 
dismissed, 


5 


e 


therefore, fall to the ground There 
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Order IX, rule 18, Civil Procedure Code, 
allows 6 dafendanb: merde whom a decree has 
been passed es parte to apply to the Court on 
‘certain grounds to set aside that deoree and 
rehear the guit, But, in the present instance, 
the suit as against Obakki Lal was dismissed 
and he, therefore, could not apply under this 
order and rule nor could the Munsif set aside 
hia decree and grant a re-hearing on Ohakki 
Lal’s application. ‘The Munsif’s proceedings, 
therefore, were ulira vires and illegal and, 
therefore, Babu Ram cannot be held to have 
committed perjury in the course of a judicial 
proceeding. It was not a proceeding in which 
evidence could be legally taken. This is the 
principle which was applied in the case of 
Queen- Empress v. Makhnt (1) and also in 


_King-Emperor v. Abdul Rahman (3). 


The ooaviotiqgna on these charges must, 
if, 
however, no fisw in respect to the trial 
on the dth charge that has been pressed be- 
fore me. Jt i8 open to question whether 
or not section 485, Oriminal Procedure Code, 
can apply to the trial of the applicant on 
the five chargea at one and the same trial. 
If section 285 does not cover the circum- 


stances of this trial the latter must be an’ 


illegality bat the point has not been preased 
nor has it been raised in the grounds entered 
in the application and J, therefore, do ‘not 
decide it. 

On the 5th charge the facts held proven 
by the Courts’ below constitute the offence 
under section 193, Indian Penal Code, of 
which the applicant has been found guilty. 
The sentence of imprisonment*for one year 
is & proper‘and appropriate sentence. The 


fing of Re. 1,000 seems to be somewhat un- . 


necessarily severe. z 
I, therefore, grant the application to this 


` Staak that I set aside the convictions on the 


first two charges, maintain that on the 
Rf charge but -reduce the sentence of 
Re. 1,000 fine to a fine of Rs. 500. The 
sentence of imprisonment will stand good and 
also that drdered in default of payment of 
fine. : The balance of the fine (if paid) will be 
refunded. 
Applicriton granted in part. 
T. À. W. N. (1800) 100. 

3) 38 A. 80,6 A. L. J. 903; 8 Ind. Oam 952; 10 
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` ALLAHABAD HIGH COURT. 
ORrwINAL Revision No. 126 or 1911. 
May 5, 1911. : 
Present:—Mr. Justice Tudball. . 
CHUNNOO-—ÀPPLIOANT 
tersus i 
EMPEROR-—O»rosrra PARTY. 

Penal Oode (Act ILF of 1800), ss. 379, 400— Theft 
—HMisapprotriation—Property in possession `of #hahna 
—Appropriation of property by sudgment-debtor. 
ln execution of a decree against the applicant his 
moveable property was attached and placed in the 
ousiody of one Khomraj. Khemraj died. The appli- 


2 sare A and appropriated it to his own 


UP Held, that the &pplcent wes guilty noi of mis- 
appropriation under section 406 bub of theft under 
section 870 of the Indian Penal Code. 


Application for revision of Chunnoo, accused. 

Mr. Swrendro Nath Sen, for the Appellants. 
- The Assistant Government Adtooate,-for the 
Crown. 

Order.—tThe applicant has been con- 
vioted of Criminal breach of trust under sec- 
tion 406 of the Indian Penal Code and sen- 
teuced to six months’ rigorous imprisonment, 
It is urged on hia behalf that the facta: do 
not establish any offence. The facts briefly 
are that a certain person obtained a decree 
againat the applicant whose moveable pro- 
perty was attached and for safe oustody put 
into the hands of one Khemraj. Khemraj 
died. The appl‘cant took the property and 
appropriated it to. hia own use. Ar to the 
eapplicant’s dishonest intention there can be 
no doubt but there was no criminal breach 
of trust. The propétty was at no time 
entrusted to him; on the other hand, the pro- 
perty was in the posseesion of the Court and 


. Khemraj for the time being was employed 


by the Court to protect it. The applicant 
has clearly committed the offence of theft, in 
that he bas dishonestly taken the property 
ont of the possession of the Court without the 
Court’s consent. The fact that Khemraj died 
did not remove the property from the Conri's 
possession. 

1, therefore, set aside the conviction ander 
section 406 and convert it to one under soo- 


-tion 879, Indian Penal Code, and maintain 


the sentence. In other respecta the applica- 
tion is rejected. 
Contiction modified, 


Vol XI] e 
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BASANTA EUMAR DEYI €, CORPORATION OF CALOUTTA. 


CALCUTTA HIGH COURT. 
ORIMINAL Rawvistog No. 60 or 1911. 
February 10, 1811.. 
Present:i— Mr. Justioo Holmwood and 
Mr. Justice Sharf-ud- Din. 
"BASANTA KUMARI DEVI— 
PETITIONER 
voraus 
< CORPORATION or CALCUTLA—Oprosite 
- Parry. 
Onjowtia Municipal Act (III B. O. of 1899)—Im- 
tin default of fine— Daly by—Bentence. 
' There is no authority under the Onlcutta Municipal 
Act to impose imprisonment in default of payment 


of fine, at any rete, for offences to which a daily 
penalty is assigned in addition to the substantive fine. 


Rule against the order of the Municipal . 


Magistrate of Oalontta, dated November 22nd, 
1910, convicting the petitioner under section 
580, Act III, B. O., -of 1899, and sentencing 
him to a tine of Rs. 20 or in default simple 
imprisonment for 20, days for not complying 
with the Magistrate's 8 order dated June 80th, 
1910. 

Babus Atulya Oharan Boss and araka OT 
Pal Ohowdhuri, for the Petitioner. 

Babu Debendra Ohandra Mallik, for is 
Opposite Party. 
= dudgment.—This is a Bule calling 

upoa the Municipal Magistrate of Caloatta to 
show cause why the conviction and sentence 
on the petitioner shonid not be set aside 
on the ground that there was no sanction or 
refusal ander section 37-4 of the Act and that 
the order of demolition was, therefore, illegal, 
and, secondly, ihat the alternative sentence of 
simple imprisonment is contrary to law. 

Ags regards the first point, we find that 
section 874 is governed by section 876 
and that when the Ohairman did not, refuse 
or grant permission within 30 days, the 
petitioner's only remedy was to apply to the 
General Commitee bya written request for 
permission to execute the work. . He states 
in his petition that he appealed; but no 
such procedure is known to the law unless 
the Ohairman had refused sanction. Howevér 
that may be, he did files petition purport- 
ing to be an appeal. The appeal was filed 
on the 19th Maroh 1910 and his present 
contention is that  prooeedings had been 
started ageinst him on the 8th February 
1910. Those proceedings were postponed 
vending the decision of the appeal and 


on the 25th June 1910the General Committee - 


rejeoted his petition and oonfirmed the 


Resolution. hae the Ohairman, through 
his authorised subordinate, issued n fresh 
demolition order on the 30th June 1910 
and the petitioner was prosecuted on the 
22nd November 1910 for disobedienca of that 
order of the 80th June. There is, therefore, 
no defect in the proceedings. 


As regards the legality of the demolition 
order, that should have been made the subject 
of an applicaton for revision in this Oourt 
within two months of the date on which it 
was passed. Wecannot now go behind the 
decisions of the Chairman and the General 
Oommittee. The Rule is, therefore, discharged 
as regards the first point on which it was 
issued acd the fine imposed will be upheld. 


But, with regard to the second point, 
namely, the alternative sentence of simple 
imprisonment, we are clearly of opinion that 
there is no authority under the Caloutta 
Munioips] Act to impose imprisonment in 
default of payment of flne, at any rate for 
such offences to which a daily penalty is 


' assigned, in addition to the substantive fine. 


It is not necessary for us to discuss the some- 
what difficult question which was sought to 
be raised on behalf of the Corporation as 
regards the imprisonment in default of fine 
under all Special and Local Acts, the inter- 
pretations put upon the General Olanses Act, 
section 64 of the Indian Penal Code and the 
Code of Criminal Procedare. It is enough 
for us to say that section 580 under which 
this person has been fined, clearly lays down 
that he is liable to a fine which may extend : 
in the case of & masonry building to Ra. 500, 
and jn the case ofa hut to Re. 50 and to 
fnrther fine which may extend, in the case of a 
masonry building, to one handred rupees for 
each day during which he fails to oarry out 
the direoticn to demolish, and in the case of a 
hut fo ten rupees. Now. itis clear that if the 
man was put in jail, he could not very weil 
be asked to pay a daily fine for not carrying 
out the direction and it 18 extremely doubtful 
whether the word "offence" used in Beotion 
631 applies to these penalties for failing to 
carry ont the directions of the Corporation 
Officials. There are certain offences whioh 
are clearly made punishable by the Act itself 
under the Penal Code; but these technical 
offences, which very properly carry penalties 
in the shape of fines with them, are not, in 
our opinion, to be classed as offences within 
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the meaning of section 64 of the Penal Oode. 
Section 580 precludes any alternative sentence 
of imprisonment. This part of the rule 18 
made absolute, therefore, and the order 
directing imprisonment will be discharged. 
Rule partially discharged and 
F partially made absolute. 





OALOUTTA HIGH COURT. 
Ormar Revision No. 287 or 1911. 
April 20, 1911. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 

BANSI SINGH AND OTHERS— 
PETITIONERS 
vertu 
SYED MAHAMMAD AKBAR ALI 
KHAN alias CHHOTAY NAWAB— 

essere ede (4st V of 1896), 5.148 
4 BY o y & — 
Pieria under s 145—Order as to oosis to bs made 
T Pi us us under section 148 of tha 
Criminal Procedure Code should be made within s 
reasonable time from the judgment in the cass. 

Binoda Sundari Ohowdhwrané v. Kali Kristo Pat 
Chowdhury, 22 0. 887; and Quweew-Empress v. 
Tamyuddi, 24 O. 757, referred to. 

As long asthe order is passod within a reasonable 
time, the inquiry into ee due, may 
sa l as ib is n í 
We icons of the words “at the tipe” in Quem- 
Empress v. Tamijuddi, 24 0. 757, is, while tho same 
Magistrate is still sitting and the parties are ablo to 

appear before him. ; 

Rule against the order of the Sub-Div- 
‘sional Magistrate of Nowadah, dated January 
Sist, 1911. directing the petitioner tg pay 
Ra. 1,165-5 6 as costs of the oase to the op- 

ite ; 
m Gopal Ghose, for the Peti- 

Oners. 

7 Moulvi Mahammad Mustafa Khan, for the 
Opposite Party. | | 

udgment.- This wasa rule calling 
on the District Magistrate of Gaya to show 
cause why the order for costs should not be 
get aside on the ground that no order was 
passed referring to costs at the time the 
judgment in the’ original case was de- 
livered. 

We have already decided in another case 
that the dictum in Binoda Sundari Chow- 
dherami v. Kali Kristo Pal Ohowdhury (1) 
that the award of costs under section 148, 
Criminal Procedure Code, is  quas Civil 

(1) 22 0.387 


[on 


proceeding, and the rule} laid down. by sec- 
tion 218, Civil Procedure Oode, should pre- 
vail, was nothing more than an expression 
of opinion of the learned Jadges as to the 
practice which should preyail in these 
cases, and we entirely agree in that expres- 
gion of opinion; but in the case in which that 
opinion was expressed as a matter of foot, 
no costs were ordéred at the time the judg- 
ment was delivered. 
cosis was made until two days after and in 
a latter case Queen- Empress v. Tomisuddi* (2) 
the order was not made till months 
after. In that case the same opinion is ex- 
pressed that the order for asseasment of costs 
under section 148 should be made at the time 
of passing the decision. But thd case itself 
turns solely on the ground that the order was 
made ee parte, and the rule laid down that 
the intention of section 148 would seem to 
be that an order for an assessment of costs 
should be made at the time in the presence 


-of the parties. Now, it has been laid down 


over and over again that the assessment of 
costs must in many cases take a consider- 
able time. As longas the order is passed 
within & reasonable time, the inquiry into 
the amount of costs due may be protraot- 
ed as long as it is necessary. The meaning 
of this rule, therefore, must be that “at the 
time" means while the same Magistrate ia 
still sitting and the parties are able to appear 
before him. In the case in Binoda Sundari 
Ohowdhurans v. Kali Kristo Pal Chowdury (1) 


there waa an interval of two days. In the 


present case there was an interval of seven. 
The bill of costs which was very long con- 
aisted of many items and we donot think that 
there was an unreasonable delay.. The other 
side was ‘called upon to show cause and the 
costs weredimanished by omitting such charges 
as had been incurred prior to the issue of 
the proceeding under section 145. The conta 
which have been allowed all fall within the 
scope ofihe section and' we are not concern- 
ed in any way whether they are excedsive or 
deficient. If they are within the scope of the 
section the Magistrate. bad full jurisdiction to 
pass the order. 


For all these reasons we discharge ihig 
Role. 


= Rule discharged. 
(2) 94 O. 767, ann 


No application fort 


a 
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BHAGWAH DAS €. KARAM HUSSAIN, - 


ALLAHABAD HIGH OOURT. 
. FULL BENCH. 1 
Frest Oiv. AppzAL No, 122 or 1910. 
May 29, 1911. 

Preseni:—Mr. Richards, K. O., Ohief Justice, 
Mr. Justice Banerji and Mr. Justice Chamier. 
BHAGWAN DAS-—PLAINTIFF—ÁAPPRLLANT 

| verfud 
KARAM HUSSAIN AND OTHSRS— 


hd DarazwspANWTS— HiSPONDANTB. |. . 


—Oharge—Rateable contribution —IAen on surplus sale 


process of property subject to charge—Limttation Act 
(IX of 1908), Sch. I, Arts. 61, 62, 90, 182. - 

Lf two properties aro mortgaged to secure one debi 
and both properties are sold in execution of a mort- 
gage-decree, the owner of the property which has 
contributed more than ita rateable share has & charge 
against the property which has borne loss than its 
rateable share, and he Las also aright to & personal 


decree against the owner of the latter property to © 


the extent of the surplus szale-proceeds received by 
him. s 

A suit to enforoe sucha charge on property is 
goretned by Article 182, buta sult for a personal 
decree is governed by Article 62 and not by Article 
61 of the Limitation Act and limitation would run 


from the date of receipt by the owner of the pro-, 


party of the surplus sale-proceeds. 

Article 00 of the Limitation Aob applies to asub 
for a personal decree and not to a muitto enforces 
charge conferred by section 82 of:the Transfor of 
Property Act, 

Mohammad Yahya v, Rashid-ud-din, 31 A. 05; A.W. 
N. (1908) 280, 6 A. L J.2;5 M. L. T. 46, 1 Ind. Cas. 
5; Ibs Hasan v. Bry Bhukhan Saran, 26 A, 407, refer- 
red to, 


Raja of Vistanagram v. Raja Batracheria, 26 M. 686; 
Bhagwan Das v, Hardeo, 26 A. 227, referred to. 

Baramdeo Prashad v. Tara Chand, 88 O. 92; 9 a 
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First appeal from the decision of the Ad- 
ditional Judge of Meerut, dated, the du of 
. Meroh 1910. 


Dr. S. U. Baneri (with him Dr. 
Bahadur Sapru), for the Appellant. 


Mr. OhoudAri (with him Messrs. Nihal 
Chand and Gokul “Prashad), for the He. 
spondent. 


Judgment. 


The Chief Justice. The facts out of which 
this appeal arose are of a very complicated 
nature, They are, however, very fully set 
forth in the judgment of the learned Addi- 
-tional Judge and I consider it only necessary 
to,state the questions of law, which admitted- 
‘ly are the questions which arise and have 
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been sented: on behalf of the parties before ua. 
They are as .follow: — 

1. Has the owner of a property which 
was mortgaged with other properties to 
secure & single debt a charge against such 
other properties when his property has been 
Bold in execution of & mortgnge-decree and 
has contributed more than its rateable share 
bat where the owner of the property claiming 
the charge has neither redeemed the mort- 
gaged property nor has the sale of his pro- 
perty alone been the means of discharging the 
mortgage-deoree P 

2. if two properties are mortgaged to 
Becure one debt and both properties are gold 
in execution of a mortgage-decree has the 
owner of the property which has borne more 
than its rateable share a right to a personal 
decree against the owner of the property 
that has borne less than its rateable share of 


the debt where the latter has actually received 
.the surplus proceeds of the sale of his pro- 


perty. 
The plaintiff contends that he has a charge 


‘against the properties represented by the de- 


fendanta Nos. 1, 2 and 6 which has not been 
sold and he sesks to enforoe such eoim by a 
gale of the property. 

The defendants Nos, 1, 2 and 6 SER that. . 


.inggmuoh as the plaintiff did not redeem the 


property ard the mortgage-decree was not 


discharged solely out of the proceeds of the 


sale of the plaintiff's property, -the plaintiff 
has no charge against the property itself; that 


“the only right that he ever had was a personal 


right ef contribution, and that the last men- 
arréd by limitation. 

As reg he defendants Nos. 3—35 the 
plaintiff in his plaint alleged that he had-a 
similar charge which he sought to enforce by 
gale of certain other property. This position 
was, however, abandoned at the trial in the 
The plaintiff admitted that the 
entire property represented by the defendants 
Nos 3—5 was, like his own, sold in execution 
of the mortgage-decrees but he contends that 
the surplus proceeds of the sale having been 
paid over to the defendants. without provid- 
ing for payment to him of the- excess for 
which he alleges his property was made 


. liable he ia entitled to a simple money-deoree 


against the defendants Nos. 3—5. 

The defendants Nos. 3—5 contend that the 
plaintiff, having abandoned his claim against 
the property his present claim must be deam 
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ed tobe & personal claim for contribution 
which arose when the plaintiff'a property was 
made liable for more than its rateable share 
of the mortgage-debt and that it is, there- 
fore, barred by limitation. 

I think that the plaiul ought to be looked 
upon asamended and that the plaintiff's 
claim as against the defendants Nos. 3 to 5 
should be dealt with as if he kad alleged in the 
plaint that his property had to bear more than 
its rateable share and the defendants escaped 
paying the rateable share which their pro- 
- perty would have borne by reason of the fact 


that the surplus proceeds of the sale of their - 


property was paidover to the defendants Nos. 
S to 6 witbout any regard being had to the 
plaintiff's claim and that under these oircum- 
stances he is entitled to & personal decree. I 
propone so todeal with the plaintiff's claim as 
against tte defendants Noa. 8 to 5. 

The Court below bas not come to any 
finding asto.the respective values of the 
several properties. It has decided the case 
on & preliminary point holding that the 
plaintiff had no charge but only a right to 
gue as a personal claim for the excess, if any, 

- his property was made liable to and that such 
right was barred by Artioles 61 and 99 of the 
. first Schedule to the Limitation Act The 
learned Additional Judge accordingly dis- 
missed the suit against all the defendants. 

Tf we hold that he was wrong in point of 
law the case-will have to be remanded for 
disposal, 

For the purpose of disposing of the appeal 
I shall assume that the result of thessale of 
the plaintiff's property and the distribution 
of the sale proceeds was that the plaintiff's 
property had to bear more than the rateable 
shate which if ought to have borne. But that 
he neither redeemed the mortgage nor paid 
np the decree but allowed his own DT 
and the property of the defendants Nos, 3 to 5 

eto be sold, I shall also assume that the proper- 
ty represented by the twosets of defendants 
. have borne less than the rateable share which 
: their property ought to have borne. It also 
appears from the written statement of the 
defendanta Nos.3 to that after the sale of 
their property on the 4th of May 1505 the 
plaintiff filed an objection to the surplus be- 
ing paid ont and claimed that a portion 
of the surplus belonged to him and should be 
paid him. His objection, however, was dis- 
allowed. There seems to me to be no room 
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for doubt that where several properties are 
mortgaged to secure one debt the owner of 
the property that has been made liable 
for more than its rateable proportion of the 


. debt hasa charge on the other properties. 


Bection 82 of the Transfer of Property Act 
is a statutory enactment in Indis of a prinoi- 
ple which has long been recognised to be 
founded on justice and equity. It is as fol- 
lows:— Where several properties whether 
of one or several owners are morigaged {to 
secure one debt such properties are, in tie ab- 
senoe of a contract to the contrary, liable to 
contribute rateably to the debt deemed by 
the mortgage after deducting from the value 
ofeach property the amount of any other in- 
cumbrance to which it is subject at the date 
of the mortgage.” It seems to me that the 
section creates what I may call a statu- 
tory charge on theother properties. It creates 
no personal liability against the owners of 
the property. In some caseit might be mostin- 
equitable to make the owner personally liable. 
The liabilities might be greater than theinterest 
in the property. In my opinion Article 99 of 


‘the Limitation Acthas no application what- 


ever to a suit to enforce the right conferred 
by section 82. It makes no difference what- 
ever in my judgment that the party claiming 
the charge did not redeem to the mortgage 
or discharged the mortgaged decree before 
the property was actually sold nor does i6 
make any difference that the &mount of the 
mortgage or mortgage decree was not entire- 
ly realised ont of tht plaintiff's property. I 
am of opinion that, in considering whether or 
not the plaintiff has a charge, we need not, 
and ought not, to go ontside the provisions of 
sectiona 82 and 100 of the Transfer of Pro- 
party Act. There is, however, ifit were needed, 
abundant authority for the proposition that 
the owner of property which has had to bear 
more than its rateable value has a charge. 
The oases will be found eollected in the case 
of Ibn Husan v. Brij BRukan Saran (1) and 
Muhammad Yahya v. Rashid-ud-din (2), 
the first case a mortgagor whose property 
had been made to bear more than its rateable 
share sued his o9-mortgagors in & suit like 
the present for the exoesa, The majority 
of the Uourt were of opinion that the plain- 
tiff oould not sue because the entire amount 
iE i N. (1006 AL. 

W. : Li. b i 

it minecee a dec 
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of the mortgage had not been satisfied. The 
question which was decided in that case 
does not arise in the present ,because it is ad- 
mitted that the reault of the sales which have 
taken place is that the mortgages have been 
folly paid of and discharged. There are, no 
doubt, some dicta of Stanley, O.J., which 
suggest thet he considered that ib was neces- 
sary to sustain the plaintiffs claim that he 
should have redeemed the property and 
placed himself in the position of one of several 
mortgagora who has redeemed mortgage by 
section 95 of the Transfer of Property Act. 
However, it will be seen on a perusal of the 
judgment that the all important fact in the 
opinion of the Chief Justice was the fact that 
the mortgage had not been entirely satisfied. 
If there was any doubt uponthe matter it is 
set at rest by the remarks of the learned 
Ohief Justioe in the second care. There the 
Buit was a suit exactly like the present: the 
property of some of the mortgagora had been 
made liable for the entire mortgage-debt. 
The mortgagee had obtained s deoree and had, 
sold his property, and he claimed to be en- 
titled to realise the exoess for which his pro- 
perty had been made liable a sale of the pro- 
perty which had not been sold. The case came 
before our brother Banerji and Stanley, O.J., 
Our brother Banerji held thatthe plaintiff 
was entitled toa decree. At page 67 Stanley, 
O.J., says as follows:— I agree. In my 
judgment in Iba Huson v. Brij Bhukan Saran 
(1), upon which reliance Has been placed by 
the appellant’s learned Advocate ‘I did not 
decide, or intend to decide, that where a mort- 
gage has been wholly satisfied a co-mortgagor 
who has discharged more than his rateable 
portion of the debt, is not entitled to contri- 
bution from his co-mortgagors. -What waa 
decided in that case was, that until the entire 
mortgage-debt has been satisfied a claim for 
rateable contribution eould not be enforced ” 
Tt seems to me that sonfe confusion has arisen 
for calling suits like the present "suitafor con- 
tribution." They would be better described 
as suits to enforce charges for rateable con- 
tribution between oco-mortgagors." Defend- 
anta Nos. 1, 2 and 6, no-doubt, rely very 
strongly on the dicta of Stanley, O.J., in Ibn 
Husan v. BrijeBhukan Saran (1) and contend 
that section 82 must be rend with section 95 
and the plaintiff not having paid the decree 
himself in full and the amount not having en- 
tirely realised out of his own property he has 
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no charge. In my opinien there is no justi- 
fication whatever for this contention. In my 
opinion sections 82and 95 are quite independ- 
ent of each other. 

The question whether or notthe plaintiff 
is entitled toa simple money decree is not 
free from difficulty. J have already pointed 
out that the plaintiff’s right originally was 
not & personal right for contribution. He 
had a charge on the property which had 
borne less than its rateable share of the mort- 
gage debt. Hecould enforce this right go 
long as the property of the defendants Nos, 3 
to 5 remained unsold; and any right that he 
had against that property would attach to 
surplus proceeds of sale after the property 
had been sold. The property, however, having 
been sold and the surplus proceeds paid out 
the plaintifi’s right, if any, has now complete- 
ly changed. In my opinion he has no right 
now unless it can be said that the payment 
out of the surplus proceeds to the defendants 
Nos. 8 to 5, under the peculiar ciroumstanoes 
of the present case, gave him a new cause of 
action. I feel difficulty in seeing what cause 
of action he has. The surplus proceeds of the 
sale belonged to-the defendants Nos. 3 to 
5 subject to the plaintiff's charge. No fidn- 
ciary relation existed between the plaintiff 
and the defendants Nos. 3 to 5, although it 
may be that after the plaintiff Tad filed : ‘en 
objection to the payment out of the money 
to the defendants Nos. 8 to 5, the Court was 
wrong in allowing the varient io be made 
without providing for the plaintiff's charge. 
It seems to me thit his claim can hardly be 
regarded as a olaim for money had and re- 
ceived by the defendants Nos. 8 to 5 to the use 
of the plaintiff. The money was nob the plain- 
tiff’s money he merely had a charge or lien 
upon it [see Guru Das Pyne v. Ram Narain 
Sahu (8)]. In that case their Lordships of 
the Privy Council bad to consider whether the 7 
claim of the plaintiff was a claim for money 
had and received. The claim would have 
been barred if it was & claim for money had 
and received. Their Lordships held that the 
guit was not a sgait for money had and ro- 
ceived. At page 864 their Lordships say,— 
“When be sold thé timber he was selling it as 
the agent of Moti Dasi and he received the 
money for her. The suit is to enforce an 
equitable claim on the part ofthe plaintiffs to 


follow the proceeds of their timber and finds 
(2) 10 O, 860 11 L A. 50, 
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ing them in the handa of the defendant to make 
him responsible for the amount". Of course, 
jf the claim of the plaintiff, as now put for- 
ward against the defendants Nos. 8 to b, can 
be regarded as & auit to enforce an equitable 
claim to follow the surplus of the proceeds 
of the property into the hands of the defend- 
ants Nos. 9 to 5 the case is an authority in 
favour of tlie plaintiff. On the other hand, ib 
seems to me that the case is an authority in 
favour of the defendants that the auit cannot 
be regarded asa claim for money had and 
received. The facts of the casa were peculiar. 
It is quite clear that the High Court (whose 
judgment was affirmed by their Lordships) 
felt justified in giving the plaintiff a decree 
because they held that the defendant bad 
sold timber which belonged to the plaintiff 
and received the purchase-money. At page 
863 ikeir Lordships quote. from the judg- 
ment of the High Court: "It is quite clear 
that in this case the plaintiffs did rely in 
their plaint upon the fact that the defend- 
ant had ‘sold the timber and reoeived the 
proceeds." Under the circumstances of the- 
case, the Court considered that the plaintiff 
was entitled to a personal decree against 
Guru Das, and their Lordships describe the 
suit as & suit to enforce an equitable claim 
on the pars of the plaintiffs to follow the 
proceeds of their timber in the hands of the 
defendant Guru Das and to make him res- 
ponsible for the amount affirmed in the decree 
of the High Court. It seems to me that the 
facts of the present case are different. No 
fiduciary relationship of any kind ever 
existed between the plaintiff and the defen- 
dants Nos. 3—6, there was 'nol fraud in their 
obtaining payment of the surplus proceeds 
of the sale of the property, The money 
was the money of the defendants Nos. 8—5 

subject only to the lien of the plaintiff. The 
most that can be said iu favour of the plain- 
tiff is that the decision of tbe Court that 
directed or allowed the money to be paid out, 
notwithstanding the plaintiff’sobjection, was 
. inoorrect, Jam inolined to think that the 
plaintiff's proper remedy would have been to 
have instituted a suit for rateable contribu- 
tion and when the suit was instituted to have 
epplied for an injunction to restrain the 
payment out of the money pending the hear- 
ing of the suit. Both my learned colleagues 
think thet the plaintiff should have a 
personal decres against the defendants 
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, Nos. 8—5. 


Notwithstanding the doubts I beve. 
expressed, I nm not disposed to record a 
dissentient judgment on the point. The 
decree that the plaintiff may have against 
the defendants Nos. 8 to 5 will, of course, in 
no event exceed theamount of the surplus 
paid out to them. 

Banerji, J.—This appeal arises out of a- 
suit for contribution brought by the plaia- 
tiff-appellant under the following circum- 
stances: — E. 

Amir Husain, the ancestor of the first two 
defendants, owned shares in three villages 
namely (1) Bilaspur khewats 1, 2 and 3 (2) 
Daudhara and (3) Kheri Dadadbati. 

On the 17th o! March 1883 he madea 
usufruciuary mortgage of his property in 
khawat Dudadhari in favour of Rai Bahadur 
Nihal Ohand, the predecessor-in-title of the 
defendanta Nos. 3 to 5. In 1891 the mort- 
gageo purchased the equity of redemption 
of-the mortgagor in execution of a simple 
money-deqree and thus became the absolute 

e owner of the property. 

On the 28th of Augnat 1885, Amir Husain 
made a simple mortgage of the villages 
Daudhara and Kheri Dudadhari and khewat 
No. lof Bilaspur in favour of one Makhan 
Lal. 

On the 8rd of March 1587 he mortgaged 
his intéresis in all the three villages to the- 
aforesaid Makhan Lal. 

On the 20th of June 1804 the plaintiff 
purobased st auction the whole of Amir 
Husain's interests in the village Bilaspur in 
execution of a simple money-decree. 

Manseamrath Das, the son of Makhan Lal, 
first, brought a suit on the third mortgage 
‘mentioned above, namely that of the 3rd 
March 1887 and obtained a decree for sale 
on the 31st. of Mey 1890. In execution of 
that decree he caused khewat No. 3 of 
Bilaspur, the village, purchasedby the plain- 
tiff, to be sold by auction on the 20th of 
November 1908. The proceeds of the sale 
discharged the decree in full and & surplus 
of Ra. 165 was received by the plaintiff. 

Mansamrath Das obtained a decree for sale 
on the 5th of September 1895 on the basis. 
of the mortgage of 29th Augyst 1885 and in 
execution thereof caused khewat No. 1 of 
Bilaspur to be sold by auction on the 20th 
of June 1895. The proceeds of this sale 
were insufficient to satisfy the decree and 
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therefore, on the 921st?of January 1907, he 
o&uged the village Kheri Dud&dhari to be 
sold and Nibal Ohard purchased if. After 
satisfying the decree in full, the sale proceeds 
left a surplus of Re. 4,549-14-0. which was 
paid over to Nihal Chand sometime after the 
4th of May 1907 in spite of plaintiff’s pro- 
teata, on the ground that he was the owner 
of &he village sold. 


The plaintiff instituted the present sub: 


onthe 6th of August 1909 on the allegations 
thatthe proportionate liability of his village 
Bilaspur for the two mortgages in favour 
of Makhan ial was Ha. 9,480-5-0 that by the 
anotion sale of his village Bilatpur a sum cf 
Hs. 14,255 was realized, that the said 
village has, therefore, contributed more than 
its share of liability and: that he is entitled 
to recover the excess amount so contributed 


from ihe villages Daudhara and Kheri 


Dudadheri. In tbe plaint, as originally 
.framed, he claimed to recover Rs. 4,659-8-0 
and interest by sale of the two villages men- 
tioned above on which he stated he had a 
charge under section 82 of the Transfer 
Property Act. By a petition, dated the 4t 
of February 1910, he amended his plaint and 
abandoned his claim- for enforcement of a 
charge on ihe village Kheri Dudadhari and 
prayed for a money-decree against the 
defendants Nos. 8 to b, the legal reprecenta- 
fives of Nihal Chand, for Fa. 2 417- 20 ard 
interest. 

The Court below has dismissed the claim 
on the'ground that ihe plaintiff Acquired no 
oharge on the property of bis co-mortgagors 
and that his suit.was time-barred as it was 
brought after three years from the dates of 
the gales of his village Bilaspur.. 


The plaintiff has proferred this appeal and 
the queation to be determined is, whether 
the whole or any part of his claim is barred 


by limitation. : 


` The suit embraces two branches : fird, the ` 


claim s'gainst the defendants Nos. 1 and 2 


the legal representatives of tbe original. 


morigagcr, Amir Husain, and defendant 
‘No. 6, who is a eubsequent mortgagee ot- the 
village Daudhara, fcr enforcement of a charge 
on that village; and, eerondiy, the claim to 


obtain a money decree against the defen- 
dants Ncs. 3 to b; the legal representatives of. 


Nihal Chand. I shall consider each branch 
of the claim separately. 
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- Ås regards the first branch of the claim I 
am of opinion that by virfué of the pro- 
visions of sections 82 and 100 of the Transfer 
of Property Acf, a mortgagor or his repre- 
sentative in iuterést whose property has 
contribated more than its proportionate ahare 
of the mortgage-debt is entitled to a charge 
on the remainder of the mortgaged ‘property 


"which has not discharged its own share of 


the debt. Section 82 gives legislative effect 
to the well-known rule stated'in Fisher on 
Mortgages ` (6th ‘Edition page 688) in the 
following terms :— “If several estates (who- 
ther of one on several owners) bé mortgaged 
for or gubject equally to one debt, the several 
estatés shall contribute rateably to the debt 
being valued for that purpose after deduct- 
ing from each estate any other incumbrances 
by which itis effected.” Thisrule rests upon 
the principle that a fund which is equally 
liable with another to pay the debt shall not 
escape because the creditor .has been paid 
out of that other fund alone (page 688). 
The liability. to contribute is, that of the 
ib é mortgege and where 
those estates have pasred to a “purchaser or 
to the heirs of the mortgagor it is not a 
péreonal liability. The necessary effect of 
the provisions of section 82, therefore, is that 
where cne of the mortgaged estates has 
contributed more than its own gwala of 
liability the owner of that estate is entitled 
to recover thé excess from the other estates 
subject to the morigege, and acquires n 
charge on those estates, This charge is 
created by the provisions of section 89 read 
with section 100. I-stated my views on the 
point at length in my judgment in Ibn Hasan 
v. Bris Bhukan Sarak (1) and I do not think 
ang useful purpose will be served by reiterat- 
ing them. Neotion 95 of the Transfer of Pro. 
perty Act was relied; upon by the learned 
Counsel for the defendants Nos. 1,2 and 6 
but that section, ig my opinion, provides 
for only one class of cases ard does not 
preclude the acquisition ofa charge in any 
other case to which section 82 'applies (sce 
Ghose on Mortgages, 4th Edition, page 871, 
and the cases cited in fhe foot-note). If, there- 
fore, the plaintiff's property has contributed” 
more than the amount for which it- was pio- 
porticnately liable be bas acharge on the 
other mortgaged properties which have been 
relieved of the burden which lay on them. 


The claim being to enforce that charge, 


* 
* 
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Article 132 of the Ist Schedule to the Limita- 
tion Act applies and’ the claim as against 
the defendants Nos. 1, 2 and 6, is clearly 
within time. 

As regards the — of 1887, which 
was satisfied by the proceeds of the sale of 


the plaintiff's property alone, he has undoubt- - 


edly a right to contribution and to enforce 
thé charge which he has acquired in respect 
of the amount for which he is entitled to 
contribution, on the ‘property of the defend- 
ants Nos. 1, 2,and 6 as the said property 
was not sold in execution of the decree obtained 
on the aforesaid mortgage. 

As for the mortgage of 1885 it is urged 
that as by the sale of the plaintiff's property 
only a part of the amount of that mortgage 
was realised the plaintiff has not acquired a 
charge. In support of this contention the 
decision of Stanley, OJ., in Ib Hasan v. 
Brij Bhukhan Saran (1) has been referred to. 
All that was held by the learned Ohief Justice 
in that case was, that a right of contribution 
and & charge do not arise until the whole 
mortgage is discharged. . This was explained 
by Sir John Stanley in his judgment in the 
later care of Muhmmad Yahya v. BRashia- 
` «d-din (2). In the case before us the full 
ni i of the mortgage of 1885 has been 

silet Therefore, if the plaintiff's pro- 
perty has contributed a larger amount than 
that for which it was rateably liable he has 
acquired a charge, for ihe excess amount 
codtributed by him, on  Daudhsra, the 
village of the defendants Nos. land 2 ,which 
has contributed nothing. Whether, therefore, 
the charge came into existence on the 20th of 
June 1905 when the plaintiff’s property was 
sold, or onthe 20th of January 1207 whan the 
decree upon the mortgage of 1885 was satisfied 
in full, the claim to enforce the charge is 
within time, under Article 182 of Schedule I 
of the Limitation Act. Article 99 is, in my 
opinion, applicable to a suit for a personal 
decree for contribution and nottoa suit to 
enforce a charge. This was so held in The 
Raja of Víiriancgram v. Roja Setracherla (4) 
and Bhagwan Dis v. Hardes (5). The Court 
below was wrong in applying that Article 
ard in holding the claim againat the defend- 
anis Nos. 1, 2 and 6 to be {ime barred. 

The second branch of the claim, namely, 
that direoted against the defendants Nos. S 

(4) 26 M. 658. 
(5) #6 A. 837. 
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to 5, the legal representatives of Nihal 
Chand, involves somewhat different considera- 
tions. (As this part of the olaim now , 
Stands, the plaintiff does not seek to enforce 
& charge on immoveable property but prays 
for & money decree. The ground.on which he 
does so is this. Upon the sale of hia village 
Bilaspur in 1905 for the realisation of the. 
amount of the mortgage of 1887, he acquised 
& charge on the village Kheri Dudadhari 
which was also comprised in that mortgage 
and wag not sold; that this charge® was 
subject to the earlier mortgage of 1585 ; that 
a charge also arose when the plaintiff's pro- 
perty was sold in 1905 in execution of the 
decree obtained on the mortgage of 1885; 
that as the village Kheri Dudadbari was 
oom prised in that mortgage and was sold 
in execution of the aforesaid decree, the 


plaintiff's, charge or lien attached to the. 


surplus sale proceeds, and that as the surplus 
sale proceeds were withdrawn from Court 
and appropriated by the predecessor in 
title of the defendants Nos. 8to5 he was 
ljable to re-pay to the plaintiff that portion 
of the surplus which is equivalent to the 
amount for which the plaintiff had a charge. ' 
This contention is, in my judgment, well 
founded.» As the village Kheri Dudadhari 
was also comprised in Makhan Lal's mort- 
gage of 1887 and the whole amount of that 
mortgage was realized from the property of 
the plaintiff alone, he acquired a charge on 
the said village for the excess amount 
contributed by him. * This charge, however, 
waa subject to the prior mortgage of 1885 in 
which the village Kheri Dudadhari was also 
included. Similarly, the charge which arose 
in plaintiff's favour in 1965, when according 
to him"his village contributed more than its 


. share of liability was subject to the said 


mortgage. ‘Therefore, in apite of the charge, 
the village was liable to besold in execution. 
of the deoree obtained onthe mortgage and 
was accordingly sold. Had the whole 
amount of the sale proceeds been sppropriat- 
ed to the discharge of the mortgage, the 
charge would have been of no effect. But 
as there was a surplus, the óharge attached 
to the surplus. .Had & part only of the 
property heen sold for the satisfaction of 
the mortgage, the plaintiff would have been 
entitled to enforce his charge on the re- 
mainder of ihe property but asthe whole 


property was sold and the purchaser of it 


j 


é 
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acquired it free from the charge the plaintiff 
could not follow it into the hands of the 
purchaser. His lien would attach to the 
surplus sale proceeds into which the property 
was converted. Those proceeds are substi- 
tnted for the property itself and are, there- 
fore, subject to the lien to which the property 
itself was subject. This principle is. recog- 


-nifed in section 75 of the Transfer of 


' 


Property Aot. Ib arises out of equitable 
consideration and the lien acquired is an 
equitable and not a possessory lien. The 
fact, therefore, of withdrawal from Court of 
the money to which it attaches cannot ex- 
tinguish or affect it. The plaintiff is, in my 
opinion, entitled to follow the monéy into the 
hands of the defendants whose predeoessor-in- 
title received it with notice of the plaintiff's 
lien. The plaintiff applied to the Court for 
payment of the surplus sale proceeds but 
the Court rejected his 
despite his protesta paid over those proceeds 
to Nihal Ohand. So that, the plaintiff did 


- all that he could possibly have done under 


the circumstances. I fail to, see on what 
principles of justice or equity the defendants 
can claim that the plaintiff has lost hia lien on 
the money and his right to recover it, simply 


application and’ 


INDIAN OASES, 


— 


because it hag been paid over to the defend- 


ant’a predeccasor-in-title. In ‘Barhamdeo 


Parshad v. Tara Ohand (6) certain property ` 


waa sold under a decree ọn a firat mortgage 
and after the mortgage was satisfied there 
remained a surplus which was received by 


the firat mortgagee who also held a third 


mortgage. The second mortgngee of the 
property then brought a suit claiming to 
recover the surplus proceeds so withdrawn. 


“Ib was held that the right of the puispe in- 


cumbrancer “to follow the surplus sale’ 


proceeds is an equitable right equily regard- 
ing his right as not extinguished or dis- 
charged by the sale but as transferred 
thereby to the surplus sale proceeds which 
would ba treated as part of hia mortgage 


security and his right to follow the money . 


or the nature of the suit to enforas such right 
cannot be affected by the fact that the 
money had been withdrawn from the Oourt 
by a party having notice of the plaintiff's 
right." Thaprinciple of this ruling fully 
applies to the present care and supports the 
view I have expressed above. I may point 


oùt that in anita to which section 78 of the: 


(0) 88 O. 92; SC. W. N. 989. 


`~ 
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Transfer of Property Act applies, the plaintiff 
has always been granted a decree for re- 
covery of the sürplus prooéeda, although the 


proceeds may have been withdrawn from. 


Court by third parties. [See Gosto Behary 
Pyne v. Shih Nath Dot (7) and Kamla Kent 
Sen v. Abul Barkat (8)]. For the above 
reasons, I am of opinion that the plaintiff is 
entitled to maintain a money claim against 
the defendants Nos. 8 to 8. 

The only question which remains to .be 
considered is whether this part of his claim 
is time-barred, as urged by the defendants. 
The determination of this question depends 
on the date on which the plaintiff's right to 
sue acorued, and the Article of Schedule I of 
the Limitation Act which governs the agit. 
In my judgment the plaintiff's, cause of 
action arose when Rai Nihal Chand withdrew 
from Court the surplus sale proceeds; that 
is, after the 4th of May 1907,and the suit 
18 governed by Article 62 of Schedule I of 
the Limitation Act. That Article -provides 
for anita for money payable by the defendant 
to the plaintiff for money received by the 
defendant to the- plaintiff's use, that is, for 
the class of auits well known as suits for 
money had and received. Under this onte- 
gory of suits, are included actions for money 
wrongfully received by the defendant to 
which the plaintiff was in justice and equity 


entitled. The cases on the point are ool., 


lected in the judgment of Mookerjes, 4. 

in Mahomed Wahib v. Mahomed Ameer (9) 
and theelatest case in this Oourt.ia that of 
the Rajputana Halwa Ratlway Co-operative, 


Stores Iamited v. The AsmeriMumicipil Board. 


(10) in disregard of certain lawful orders of 
the Government of India levied upon a 
company trading within Municipal limits, 
certain suma by way of octroi. duty over and 
above what they were entitled to, it was held 


that the suit to recover from the Board the, 


gums so levied was one for money had and 
received to the use of the plaintiff within the 
meaning of Article 62. THe principle of 
these rulings applies to the present case -and 
it may, in my opinion, be regarded asa suit 
of the descrintion mentioned in Artiole 69. 
The learned Vakil for the defendants referred 


to the decision of their Lordships of the : 


ye 
(8 wr O. 180. 

9) 83 O. 587. 
(10) 7 A. L. J. 406; 6 Ind. Cas. 401, 


"- 
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Privy Ccunoil in Guiudas Pyne v. Eam 
-Narain Sahu (3). That case seams to me 
to be distinguishable. Their Lordships ob- 
served that when the defendant sold the 
plaintiff's timber he was selling ib as the 
agent of Moti Dasi and reoeived the money 
for her and not forthe plaintiff and, therefore, 
Article 62 did not apply. Their Lordships 
held that the suit was one ‘to enforce an 
equitable claim on the part of the plaintiifs 
to follow the proceeds of their timber, and 
finding them in the hands of the defendant 
to make him responsible for the amount’. 
And that it was governed by Article 118 of 
Act IX of 1871, which corresponds to 
Article 190 of the present Act. If, as I 
hold Article 62 applies limitation would ran 
from the date on which the surplus sale 
proceeda were received by Hai Nibal Ohand 
and the suit having been brought within 
three years from that date is not time-barred. 
Tf the claim be regarded ns one to enforce an 


equitable right, it is governed by the six 


years’ male of limitation provided in Arti- 
cle 120 and is within time whether the 
canto of action aroge on 20th November 
1908 and 20th June 1905 when the plaintiff's 

property was sold, or in May 1907 when the 
money was eathdi asi: Actording to the 
Calcutta High Court, a suit of this descrip- 
tion is governed by Article 132. J, however, 
express no opinion on the point, If that 
Article applies the suit is clearly not statute 
barred. Therefcre, whether we apply Arti- 
cle 62 or 120 or 132 the claim is withm time. 
Article 61 which provides thg limitation for 
suits for money payable to the plaintiff for 
money paid for the défendant’’ relied upon 
by, the learned Vakil for the defendants, is 
clearly inapplicable. 

For the above reasons, I am of opinion that 
neither branch of the claim is barred by 
dimitation and the decision of the Court 
below is erroneous. I would allow the 
appeal and remand the case to the Coart 
below for trial on the merita., 


-Chamier, J. —I agree with the judgment of 
my brother Banerji and have nothing to add. 
Br tas Counr— The order of the Court ia 
ilat the appeal is allowed, the decree of the 
Court below is set aside ard the case jg 
remanced to that Court under Order XLI, 
rule 23 of the Code of Civil Procedure for 
irl] on tke merits, 


The appellant will 


{191} 


have his ooata of the appeal including fees 
on the higher scale. Other oosts will sone 
the event. 


Appeal allowed. 
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Reoonas Civin, Appears Nos. 251 axp 254 

or 1908. ê 
June 14, 1911. 
Present:— Mr. Justice Holmwood and 
Mr. Justioe D. Chatterjee. 
BAISNAB CHARAN DAS BAIBAGI— 
APFELLAET 
teres 
KISHORE DAS MAHANTA AND OTHEBS— 
RFEPONDENTS. 

Wii—Probate - Mohuntship— Devolution of trust— 
Whether document testomentary—Partial admission of 
Walls to probate, when lagal, Am 

A document which follows the les bf a disposition 
of the trust to a certain Mohantship which had been 
made by a previous Mchwnt, and which contains no 
tiviamentary disposition, properly so called, but is 


' merely a deed evidencing tho devolution of a trust, 


Is not & testamentary instrament of which probate 
may be granted.” 
haxtanya Gobinda v. Dayal Gobinda, 9 0. Ww. X. 
1031; 820. 10642, relied upon. 
But if the instrument contained a bequest to the 
effect that whatever the executant died 
of that should pass to the legniee, then it should be 


admitted to probate as a whole, leaving all questions - 
as to the disposition of the trust to be decided | 


betwoen the parties in œ future litigation. 

A Will may in part be admitted to probate and in 
part refused, ifthe Conrt is satisfied that a parti- 
cular clause has been inserted in the Will by fraud 
without the knowledge of the teatator or by forgery; 
but the Court cannot, even by consent, order a pess- 
age of the Will to be expunged 
being of sound mind intended to form part of it. 

Appeal from the decree of the District 
Judge of Nadia dated May Sth, 1908. 

Facts.—One Gopidas Mohant of Naba- 
dwip executed a. docnme@nt on F'algoos 22nd, 
1313 B. 8.==7th Maroh 1907 to the following 
effect :— J 

“+ © Having by virtue of the Will of 
my guru—father, Gobind Daa Mohant, de- 
oeaged, obtained the deb sheba and proper- 
ties left by him and having maintained the 
snid deb sheba upto this time, I have been 


.in enjoyment and possession thereof, * * 


I lay down tle following provisions. * +*+ 
This will comeinto operation after my death; 
all the moveable and immovesble proper- 


which the testator ` 
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ties left by me will continue to remain as 
debutiar. * * No one shall be entitled to 
dispose of the said property by gift or 
Bale. All business in connection with deb 
sheba is to be performed according to the 
game method as I and my predecessors-in- 
title used to carry onthe sheba and daily 

d occasional ceremonies of the deity Shyam 
andar Thakur. (Then follow certain direc. 
tiong in detail which Kishore Das Mohant,. 
the grantee ofthe document, is to follow). 

Paragraph No. 8 of the dooument runs 
thus :— "The said Kishore Das Mohant shall 
get and shall be entitled of his own ac- 
cord to make a gift or sale of any other 
property that I may earn during my life-time 
and alro the properties whichI may earn inmy 
own name or in benam: within this or other 
districte.” 

. Paragraph No. 4:— I do appoint Kishore 
Das Mohant to be shkebart and executor 
to this Will. The said Kishore Des 
Móhant shall beable to appoint any disciple 
who will be considered fit to perform the sheba 
of the deity.” : 

Gopidas Mohant, the execntant of the do- 
cument, died on the next day.- Kishore Das 
Mohant, the grantee of the document, applied 
for Probate of the Will. Bassa Charan 
Das Bairagi, on the other hand, applied for 
Probate of a Will said to have been execut- 
ed by Gopidas in the afternoon of that 
day cancelling the Will executed in the 
morning in favour oP Kishore Das. The 
Court below found that the secónd Will was 
not genuine and it ordered that Probate 
of the firet Will, be iesued to Kishore Das. 

Baisnab Charan appealed to this Court. 

Babus Dwarka Nath Ohakravarti and 
Surendra Nath Ghoshal, for the Appellant. 

Babus Bardya Nath Duit and Tarakeaswar 
Pal Ohraodhuit, for the Respondent. 

Judgment.—these are two appeals 
arising out of crdéseapplications for pro- 
bate of the alleged Wills of one Gopi Das 
Banerjee who died on the 28rd Falgoon, that 
is, 7th March 1907. : 

The Will propounded by Kishore Das 
Mohant is said to have been prepared be- 
tween 7 and 8in the morning of the 6th 
March and has been proved to the satisfac- 
tion of the learned Judge in the Court be- 
low by several witnesses. The objector, 
Baisnab Ohander Das Bairagi, puts forward 
a seoord Will said to have been made in 
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enjoyment of ordinary strength. 
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the evening cf ihe game day by which th 

first Will was revoked. Apparently, this 
latter document follows the lines of a dis- 
position of the trust to the Mohuntship of 
the Bata Axhra which had been made by a 
previous Mohant Gobinda Das. It contains 
no testamentary digposKion properly Bo call- 
ed. Itis purely a deed transferring a trust 
and it, therefore, falla within the rule laid 
down in the case of Ohattenpa Gobtnda 
Pujari Adhioart v. Dayal Gobinda Adhteari 
(1). It oould not, therefore, be admitted to 
Probate in any case. But we have to consider 
its genuineness, because if it i8 genuine act 
of the testator then the act of revocation of 
the previons Will could hold good as against 
that. 

We will first consider the question of the 
genuineness of these two documenta. There 
appears to be overwhelming evidence in 
favour of the firat doonment. As the learn- 


- ed Judge points out, the signature is that of 


& very weak man i exiremie: whereas, the 
signature of the other document is firm 
and apparently made by a person in the 
The evi- 
denue ofthe Doctor who attended the de- 
ceased, Babu Aorm Chandra Chatterjee, ia, 
in our opinion, against the second Will. It 
is sought to be argued from his evidence 
that the decedsed could not have been in 
a fit state to sign thia Will at abont 8 


‘o'clock in the morning. The Dootor'sevi- 


dence. seems to’ show the contrary. He 
aays?* he went ata very early hour pro- 
bably about 6 a.w. and found the deceased 
asleep owing to the effects of a sleeping 
dradght. The last dose of that sleeping 
draught had been given at 44.4. and the 
Doctor says that the effect -of the dose 
would, in his opinion, have lasted for three 
or four hours. It is, therefore, olear that 
the testator must have awaked refresred 
from the sleep between 7 and 8 in the 
morning. There seems, therefore, io. be no 
possible reason why he should not then have 
executed the Will. Then, during the day, the 
Doctor learnt from Gopi Das Mohant or 
Baisnab Das Banerji of the Will executed 
in the morning and it is not denied that 
such a Will was executed. On that day he 
heard of no other Will, but- on the 7th or 
8th Baisnab Das told him of another Will 


made on the afternoon of the 6th. Then 
(1) 9 C. W. N. 1021, 82 C. 1083, 
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again, the Pleader Babu Narahari Mukerji, 
'who says be is on very friendly terms 
with all the Nadia Mohanis, has clearly de- 
posed fhat Baisnab Das came to his house 
at abont 10-89 in the night of the 6th and 
said, Gopidas Mobant had in the morning 
. made & Will in favour of Kishore Das 
and thereby ruined him and unless you 
inierfere in my behalf he does not agree 
to make a Wil in my favour." 
qnested him to go to the Akhra that late 
hour and induce Gopi Das to make & Will 
in hia favour. The witness refused to go, 
and on the next morning Baisnab- Das, the 
objector, came again and said that the 
Mohunt agreed to make & Will in his favour 
if only he would intercede for him. He ac- 
cordingly went and saw the testator and 
agked him if he hed made a Will in favour 
of Kishore Das. He said "yes". He then 
asked | x: he changed his mind sinoe, and he 
said He did not tell him of any Will 
ae by him in favour o! Baisnab Das. 
Now, the learned Judge placed reliance 
upon ihis genileman's evidence. He is a 
respectable Pleader and the learned Judge 
had the advantage of seeing him in the 
witness-box and we carnot find any rea- 
gon for disbelieving his evidence. That 
evidence, supported as ib is by tbe evidence 
of Palni Behary Bose, Police Sub Inspector, 
who was one of the witnesses. Bejoy 
Gobinda Goswami, who is the scribe of the 
Will, Brindabun Das Mohuni, the Mohunt 
of the contiguous Akhra, who was another 
witness, Rai-Charn Das who is the Mohunt 
of Baladev AkAra another witfess, Krishna 
Chaitanya, Mohuní of another Akhru, algo 
a witness,—seems to us to eatnblish beyond 
all reasonable doubt the genuineness of the 
first Will. The last witness we have refer- 
red to is aleo relied upon by the learned 
Judge. He says that the objector Baisnab 
Dis himeelf told bim next day shortly after 
Gopi Das’s death in answer to his inquiry 
that Gopi Das had made no separate provi- 
gion for him except what was contained in 
the Will in favour of Kishore Das. The 
learned Judge bas believed this witness, and 
we can find noreason, nor has any reason 
been pot before us, for disbelieving him. 
That being so, the only evidence in favour 


of the second Willis ihat of two persons., 


One of whom was the scribe and the other 
was a witness of both the Wills and who ad- 


+ 
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He re- 


mita and excuses his own moral delinquency 
in deliberately wilneasing & Will which he 
says he knew was contrary io the intentions 
of the testator. Such a witness cannot be 
believed. The learned Judge has pointed 
ont the deficiencies and discrepancies in the 
evidence of these two witnesses. and we can- 
not differ from him in theopinion that their 
evidence is not to be accepted. ~ € 

We, therefore, find that the second Will was 
not genuine and that there was no a 
of the first Will. 

That being ao, we have to sence Tn 
the frst Willis & testamentary doonment 
at all, and, if any portion ia testamentary, 
what effect that wil have upon the grant 
of Probate in respect of the whole of the 
Will As regards the main body of the Will 
ib is in the same form aa the previous Willa 
of Mohunis and would fall within the rule 
laid down in the case to which we re- 
ferred, that is to say, would be merely a 
deed evidencing the dovolution of a trust 
and as such would not be a testamentary 
inajroment. But in the third paragraph 
of the Will the executor Kishore Das is 
clearly given the residuary estate of which 
the testator might die perscnally possessed, 
Itis in very general form, which form has 
been beld to be valid in all Wills, that what- 
ever he dies possessed of, that shall pass to 
ihe legatee. Itis not necessary that he 
should have been porecared cf anything, 
and the wording of RU is thet, the said 
Kishore Das Mohunt shall geb cd shall be 
entitled of hia own accord to make sa gift or 
gale of any other property that I may earn 
during my life-time and aleo the.properties 
which I may earnin my own name or in 
benamt Within this or other districte." 
He then proceeds to appoint > Kishore 
Das to be the shebasé and executor of 
this Will. 

Now, it appears to us cléar on all authori- 
ties that thia Will must be admitted to Pro- 
bate as.a whole. If there are any deblara- 
tions of trust which cannot take effect as 
a Will, that is @ matter which is not for us 
to deal- with. The parties will decide their 
civil rights in another tribunal But it 
might very well be that the trust which is 


. imposed on Kishore Das may operate as an 


ebligaticn upon him to lock after tbe trust 
Erepaty until euch time es the lawful 
trustees is invested with the . shebatiship 
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But this is an obligation which is oonse- 
gnent upon his taking the residuary estate of 
the testator. 

As regards the partial admission of Wills 
to Probate the law is very clearly set out 
with the cases which govern it in Williams’ 
Law of Executors and Administrators, lCth 
Edition, Volume I, page 201. It states that 
% Will may bein part admitted to Pro- 
bate and in part may be refused,— if the 
Court shall be satisfied that a partionlar 
clafize has been inserted in the Will by 
fraud without the knowledge of the testator 
in his life-time, or by forgery after his 
death, or if he has been induoed by fraud 


io make ib a part of his Will, Pro- 
bate will be granted of the instrument. 
with the reservation of that clause; 


or where a clause has been introduced per 
iwov*am and the deceased executes the 
paper nob having given sany instruction for 
such clause and it not having been read 
over to him, Probate would be granted of 
the remainder of the paper omitting such 
clause ; but the Oourt cannot even by consept 
order & passage of the Willto be expunged 
which the testator being of sound mind in- 
tended to form part of it,” 


This is, in our view, the correct view of 


the law inthis country, and we, therefore, 
think that this Will shonld be admitted to 
Probate asa whole leaving all questions 
‘as to the disposition of the trust to be de- 
cided between the parties in: a future 
litigation. 

We, therefore, dismiss both the appeals 
with costa. We assess theo hearing fee at 
two gold mohurs for the two appeals to- 


gether, . ; 
Appeal disntissed. 





GALOUTTA HIGH COURT. 
Oir: Rove No. 951 or 1911. 
` May 22, 1911. 

Present : — Mr. Juatice Ohitty and 
Mr. Justice N. Ohatterjea. 
BHADRA MAHOMED Ax» OTHERS— 
PraiwTIFT8— PETITIONERS 

" vcerewa 
GUNAMONI PALI axp AXOTHBRSR— 
Derexcasrs— OPPOSITA PARTY. 


* Contract Act (IX.qf 1872), ss, 00, TO— Purchase of ' 


jote by. plaintiff from | defendont— Previous reni-decroe 


} 
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- Bubaequent sale of joto in asecution—Deposit by 
plaintiff to st asids i oui to recover amount of 
deposit —Amount of compensation deposited and in- 
terest, whether plainiiff entitled to recorer. 

The plaintiff purchased ajote from the defendant. 
Prior tothis purchase, the landlord of the fote obtained 
a decree for arrears of ront of the fote as well as of a 
jolkar. In execution of the decreo the jote and the 
jotkar were brought to sale. The pleintff, to protect 
his interest, deposited the decretal amount and the 
compensation money, and the sale waa set aside. Ho 
now sues to recover the amount so deposited with 
interest. 

Held, that the plaintiff was interested in paying 
the money to save his property which was sold, tbat 
the defendant was bound by law io pay it, and that 
the case fell within section £0 of the Contrast Aot. 

Heid, also, that, if the case did not fall within 
section 69, it fell within section 70, as the plaintiff 
did not mako pad or db voluntarily, and the 

yment wasa Ia &ob vy the sri &nd the 

fendant reaped its benefit as his 


Dwlt Chand v. Ram Kishen Singh, 7 0.648; 8LA 98; 
Bama Sundari Dassi v. Adhar Chandra Sarkar, 22 O. ' 
28 and Smiih v. Dina Nath Mookerjes, 12 C. 218, 
referred to, 

But plaintiff is not entitled to the amount of 
compensation deposited by him nor to the interest 
claimed 

Bale against the decree of the Small Cause 
Conrt, dated November 25th, 1910. 

Babu Bankim Chandra Sen: for the Peti- 


tioner. 


ebt was thereby 


Judgment. 

Chitty, J—This ia a Rule calling upon the 
defendant in a Small Cause Court suit to show 
cause why the order of dismissal of the 
plaintiffa' suit should not be set aside- and & 
decree entered up in the plaintiffs’ favour. 
No one has appeared to show cause and we- 
have, therefore, not had the advantage of 
hearing argum®nts in the: defendants’ side. 
I think, however, upon the authorities, that 
the decision of the Small Cause Oourt Judge 
cannot be supported. The facta are as fol- 
lows:—The defendants posseased in equal 
shares & jots of 2s bighas of land at an 
annual gama of Ra. 23.9.11] ganadas. In 
1902 a decree was obtained against tLem Uy 
the landlords for rent of the fote and a jolkar. 
To meet their liabilities on the 2nd Jaita ` 


' 1811 (15th May 1904) defendant No. ! sold 


to the plaintiffs 10 bighas of moiety for 
Rs. 167. In 1809 the landlords issued .exe- 
cution under their decree and put up the 
whole jote for sale. The plaintiffs, to pro- 
tect their interest. deposited the amonnt of 
the decree and compensation Ra. 170.3-8 in 
Court and had the eale set aside. They then 
filed this suit to recover from the defendants 
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the amount ro paid with interest. The 
Small Canse Court Judge has dismissed the 
suit as nob falling within either section 69 
or 70 of the Indian Contract Act. He holds 
that the decree was merely a money-decree, 
that under it only the right, tille and interest 
of the judgment-debtors could be sold. 
That the plaintiffs’ interest in the property 
would, therefore, not be affected and that the 
Pa; ment by them was a voluntary payment. 
- He further holds that the deposit by the 
plaintiffa was not lawfully made, and that, 


there being nothing to show that the setting: 


aside of the sale was -to the benefit of the 
defendants, the case did not fall within sec- 
tion 70. Iv was, however, held by the Privy 
Councilin Duis Ohand v. Ram Kishen Singh (1), 
that money paid to prevent a sale was a 
payment made under compulsion of law, that 
is, under force of execation proceedings, and 
so nob a voluntary payment. This was 
followed in Bama Sundait 
Ohunder Sarkar (2), the facts of which case 
were very similar to those in the case before 


us. It was held that & pergon’so paying WAN 


interested in the payment of the money. 
There could be no question that the defend- 
ants were bound by law to pay it. The case 
would, therefore, fall within section 69. If 
not, it would fall within section 70, the 
deposit being a lawful act by the plaintiffs, 
and the defendants undoubtedly reaping the be- 
nefit of it, inasmuch as their debt was thereby 
discharged. | Bo here, the same may be said. 
I may also refer to the cases of Smath v. 
Dino Nath Mookerjee (8) wh it was held 
that "does" in section 70 includes payment of 
money and Tulsa Kunwar v. Jogeshar Pmasad 
(4). From these authorities itis clear that 
on the facts stated above, the plaintiffs are 
entitled to recover the amount actually paid. 
They are not, however, entitled to interest. 
Il may be mentioned that a few days after 
the decree, 4. &, on 26th December 1910, 
plaintiff No. 1 died and this application ig 
made by his heirs and plaintiff No. 2. 

The judgment and decree of the Small 
Oguse Oourt are set aside anda decree will 
be entered in favour of the representatives 
of plaintiff No. 1 and of plaintiff No. 2 for 
Res. 161-11-1 and proportionate costs. The 

(1) 7 O. 648; 8 L A. 93. 

(a) 23 C. 28. 

(8) 19 O. 218. 

(4) 28 A. 608, A. W. N. (1900), 114 8 A. L. J, 872 
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petitioners must have their costs of this Bule, 
hearing fee two gold mohwrs. The decree will 
not be drawn up unless the representatives of 
plaintiff No. 1 produce in this Court within - 
two months from this dato a succession 
certificate to his estate. 

N, Chatterjea, J.— The petitioner No. 2 and 
the predecessor of the other petitioners in 
this Rule, who were plaintiffs in the Court 
below, purchased from the defendant No. 1 
by a kobala dated the 2nd Jatsth 1311 (May 
1904) ten bighas of land out of a joto of 24 
bighas and odd bearing a jama of Ra. 23 and 
odd which was held by the defendants in 
equal shares Prior to their purchase the 
landlord of the jote obtained a decree for 
arrears of rent of the jsofe as well as ofa 
jalkar on the 81st March 1908 which was 
finally confirmed on appeal by the High 
Court on the láth June 1906, In execution 
of the decree the jote as well as the 4jalkar 
were brought to sale. The plaintiffs, there- 
fore, deposited the deoretal amount and the 
compensation money on the Sth March 1910 
end the sale was set aside. They have now 
sued to recover the amount so deposited 
with interest from the defendanta in the 
Small Cause Court. The learned Judge of 
the Small Cauge Court held that the case 
did not fall either under section 69 or geo- 
tion 70 of the Contract Act and dismissed the 
anit. The petitioners, therefore, obtained this 
Rule. No one appears to show oeuse., 

The Court below has held, and I think 
rightly, that the decree in execution of which 
the sale took place could not be treated asa 
decrea for rent under the Bengal Tenancy 
Act as it was a deoree in respect of the joie 
as well gag of & jalkar. As only the right, 
title and interest of the plaintiffs would 
have passed by the ‘sale and the plaintiffs’ 
interest in the jote would not have" been 
affected by it, the Court below held that 
plaintiffs were not interested i in the payment 
of the money. 


The payment, however, cannot be said to be 
a voluntary payment. It was held by the 
Privy Council inthe case of Duis Chand v. 
Ram Kishen Singh (1) that payment made to 
prevent a sale is a payment under compulsion 
of law, 1.6, under force of execution pro. 
ceeding, and can be recovered back. The 
claim in that case was against the decree- 
holder wlo had atiached plaintiffs’ property 
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and put it up for sale in execution of A 
decree which had already been satisfied and 
' plaintiffs paid up the decree for saving his 
` property. 


I think the case comes under section 69 of © 


the Oontract Act. That section runs as 
follows-—A person who is interested in the 
payment of money which another is bound 
by law to pay and who, therefore, pays it is 
entitled to be re-imbursed by the other." 
There can be no question that the defend- 
antes were bound by law to pay the amount 
due under the decree. The sale itself did 
not discharge the obligation so long as the 
purchase-money was not paid to the deoree- 
holder and the decree was not satisfied. 


Before the purchase-money could be paid. 


over to.the deoree-holder the plaintiffs. de- 
posited the money in Court, Then, the 
question is, whether the plaintiffa were in- 
terested in the payment of money within the 
meaning of section 69 of the Contract Act. 
lt is irns the purchaser at the sale pur- 
chased, only the right title and intereat of the 
defendants, and the plaintiffs could have 
preferred a claim to the property before the 
sale, if they were aware of the attachment or 
taken proceedings after the sale as against 
the purchaser when possession would have 
been taken by bim. But were they bound 
to go to the Court and trouble of legal pro- 
ceedings P I think & person whose property 
is attached or sold is a person interested in 
the payment of money within the meaning 
of section 69 of the Contract Act. The terms 
of the section are sufficiently wide to cover 
& case like this. As pointed out by Bir 
Frederick Pollock in his Contract Act, 2nd 
Edition, page 287, the words "interested in 
the payment of money which sfother is 
bound by law to psy might include the 
apprehension of any kind of loss inconveni- 
ence or at any rate of any datriment capable 
of being assesséd in money." The above 
view was adopted by Stanley, OJ., in the 
` came of Tuleha Ohandra v. Jogeshur Prasad (4). 
In that case certain moveable properties of 
the plaintiff were attached for arrears of 
Government revenue due by the defendants 
and plaintiff paid in the amount to save 
her own property. It was held that she 
was a person interested in the payment of 


money under section 69 of the Contract Act.. 


The attachment there was of moveable pro- 
perty ‘and, attachment is effected in such 
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cases ordinarily by actual seizure of the 
property; buta olaim may be preferred in 
reapect of moveable property also and a anit 
lies for the recovery of the specifo property 
after the sale thereof. There doeg not seem 
to be any difference between & cage of attach- 
ment of moveable property and a case where 
immoveable property is attached. j 

In Bama Sundari Das v. Adhar Ohwnder 
Sarkar (2) where the plaintiff, in order to save 
the properties inherited by her, from sale 
in execution of deorees obtained by the land- 


` lords againat the purchaser of the properties 


from her mother paid up the decree, it was 
held that, though it was quite possible that 
the purchaser at the sale would have acquired 
only the right, title and interest, whatever 
that might have been, of the defendants the 
property was liable to be sold in execution 
of the decree and as there was at that time 
& question between the parties as to whether 
the property belonged to the plaintiff or to 
the defendants, and the plaintiff having, 
under those ciroumstances, paid up the decres 
and saved the property from sale, was in- 
terested in the payment of the money and 
the case fell under seotion 69 of the Contract 
Act. 


A similar view was taken inthe case of 
Ajudhia Prasad v. Bakar Sajad (b) where 
the learned Judge observed that a payment 
made to release property from attach- 
ment and sale cannot be calleda voluntary 
payment and it was immaterial that the ~ 
property was not liable to be attached and 
sold or thaf the plaintiff knew the fact 
and that they were disposed to consider that 
the oase comes within the provisions of 
section 69 of the Contract Act and the prin- 
ciple laid down in Duk Ohamd's oase (1) 
but did not rest their decision on that ground 
-as they held plaintiff entitled to recover 
under section 70 of the Oontract Aot. „In 
Smith v. Dina Nath Mukerjes (8) a  patindar 
who paid up Government revenue due by 
the remindar in respect of a taraf for which 
a separate account had been opened was held 
to be entitled to recover the money from the 
semirdar although the sale, had it taken- 
place under seotion 13, of the Sale Law, 
would not have affected the pains. But, as 
the learned Judges pointed out, if the entire 
estate had been sold under section l4, the 
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pains would have been avoided and there was 
thus a risk though somewhat remote to the 
plaintiff's point. l 

The cases cited above are all cases m 
which the payment was made before the 
gale, to prevent the sale. In the present 
cage, the paymerb was made ‘ofter the gale 
to geb it aside. Ib seems to me, however, that 
there is no difference in principle between 
the two cases so far as the defendants are 
concerned. If payment before the tale is not 
voluntary there is no reason why it should 
be considered as voluntary after the sale has 
taken place. ~ 

In the cases of Kunja Behari Singha v. 
Bhupendra Kumar Dutt (6), where property 
belonging to A. was sold in execntion of a 
decree against B. and A. had the sale set 
aside by making deposit under seo 
tion 310A, it was held that A. was not bound 
to apply under thet section to set aside 
ihe sale nor had he the right to do 
so, and that A. had no right to gue the 
decree-holder for recovery of the amount 
of the deposit money paid to him. That 
case, however, is distinguishable from the 
present case. It was the claim against 
the decree holder that was held to ba not 
maintainable. The property had already 
been gold and the decree-holder had been 
paid off with the purchase-money. The 
learned Judges held that the equities were 
all in favour of the decree-holder. Wood- 
roffe, J., observed,— In short. having wrong- 
fully deprived the decree-holder of the be- 
nefit of his case, he in addition seeks to de- 
prive bim of the money conditional upon 
the payment of which alone the sale. was 
get aside.’ Tkat payments made by a person 
before the sale to save his own property 
from attachment and sale in execntion of 
decree against another person can be re- 
covered as against the decree: holder is well- 
established by the case of Duals Chand v. Ram 
Kishen Singh (1) cited before and the case 
of Jugdeo Naratn Singh v. Rasa Singh (7). 
Whether there is any difference between 
a payment made before a sale and a psy- 
ment made after a sale, go faras a claim 
against the decree- holder is concerned need 
not be discussed in the present case as the 
claim here wes against the judgment-debtors 


whose liability under the decree continues 
(0) 12 O. W. N. 151. 
(1) 15 0. 658. 
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until the decree-holder is paid" off. The 
money paid by the plaintiffs discharged the 
liability of the defendants under the decree 
and, so faras they are concerned, it seems 
to me there is no difference between the 
case of a payment before the sale and a 
payment made after the sale. Woodroffe, J., 
in the casein Kunja Behari Singha v. Bhw- 
pendra Kumar Duti(6), observed,— whether 
or not the money i8 properly recoverable from 
the judgment-debtor we are not concerged 
because the judgment-debtor has not appeal- 
ed against the decision of the lower Appellate 
Court." 

In the recent case of Mahendra Ghoshal 
v. Bhuban Mardana (8) the sale hed taken 
place and the plaintiff deposited the amount 
under section 810A and got ithe sale set 
aside. He had purchased a share of a joie 
from oneof several co-tenants who, how- 
ever, was no party to the decree which was 
cbtained by s co-sharer lendlord and in exe- 
cution of which the sale took place. The 
rights of the plaintiff in that case would not, 
therefore, have been affected by the cale but 
it was held that he wes entitled to recover 
theamount payable by the defendants under 


y the decree, though on different grounds by 


the learned Judges. The learned Chief 
Justice held that plaintiff was entitled to re- 
cover under section 70 of the Contract Act 
and did rob express any opinion whether 
the case fell under section 69. The learned 
Chief Justice observed as follows:— The 
plaintiff rests his case on rection 70 of the 
Contract Act, go it has to be seen whether 
it falla within the provisions of that geciion''. 
Doss, J., held that plaintiff was not entitled 
to recover under section 70 ; bnt was entitled 
to recover under other sections of the Con- 
tract Act. Doss, J., was of epinion that, as 
co-sharer tenants arenot only jointly but also 
severally liable for rent, ihe plaintiff in 
making tbe deposit in «Court did’ so in 
discharge of his own liability for rent and not 
in satisfaction of a debt due by another. But 
it is an authority for holding that a person 
making & payment alter a sale i8 entitled to 
recover the money as against a person Liable. 
under the decree. : 

It has been held that a person who makes 
& payment forthe prerervation of property 
pending litigation though the property 
sat : Ind. Cas. 810; 14 O. W. N. 045,12 C. L. J, C68; 
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eventually belonged to another is & person 
interested in the payment of money with- 
in the meaning of section 69 of the Oontract 
Act and is entitled, to recover the money 
from such person: Bee Bindu Bashins Dassi 
v. Harendra Lal Roy (9); Radha  Madhub 
Samonia v. Sas Ram Sen (10). See also 
the case of Dakhina Mohan Boy v. Barada 
Mohan Roy (11) which was decided without 
reference to the provisions of the Contract 
Act. Inthese cases, however, had not the 
salsa (which were for rent or revenue) been 
prevente] by the payment, the purchaser 
-~ would have &oqrired a good title under his 
purchase though the property might have 
been finally adjudged in the litigation then 
pending to belong to the party making the 
pay ment. 

If the case does not come within the 
provisions of section 79, I think the case 
falls under section 70 of the Uontract Aot. 
The plaintiffs, though not entitled to apply 
to have the sale set aside on depositing the 
decretal amount, did infact make the de- 
posit and it must have been done with 
the approval of the Court and apparently 
without any objection on the part of the 
decree-holder and the defendants. So the 
payment must be taken to have been made 
lawfully [Mahendra Ghoshal v. Bhuban Mar- 
dana (8)]. The money was applied towards 
the satisfaction of the decree. The payment 
was not made in discharge of plaintiff's own 
liability for he was not liable for the rent 
for which the decree was obtained. It was 
certainly not made gratuitously. The lie- 
bility of the defendants under the decree 
. was discharged by the payment and it 
is difficult to see how it can “be said that 
the defendants did not enjoy the benefi 
of the payments. The Court below states, — 
"After thé auction sale, the defendants 
were not eyen bound to make payment for 
the money and, aught we know to the con- 
trary, there is  nolhing to show thab the 
setting aside of the sale was to the bene- 
fit of the defendants." Bat the question 
is nob whether the setting aside of the 
sale was beneficial to the defendanta but whe- 
ther they enjoyed the benefit of the payment 
made by the plaintiffs, and there can be no 
doubt that they did enjoy the benefit thereof. 


9) 95 0. 805, 20. W.N. 180. 
ss 
11) 310.142, 20 L A. 160. 
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‘the sale set aside, but not the 
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Thé debt due by them was discharged by the 
payment and they are in enjoyment of their 
SS ofthe holding. 

Ib is true it is nob in every case in which 
& man has benefited by the money of an- 
other that obligation to re-pay that money 
arises [See Ramiuhul Singh v. Bisserwar 
Lal (12) | and that the section 70 ought not 
to be read asto justify the officious inter- 
ference of one man with the affairs or pro- 


perty of another or to impose obligations in 


respect of services which the person sought 
to be charged did not wish to have rendered.” 
[See Damodara Mudaléar v. Seoretary of Stato 
for India (18) ]. 

But, in the present oase, ib was tho daty 
ofthe defendants to pay up the decree for 
rent fors period prior tothe purchase by 
the plaintiffs. The sale proclamation pab- 
lished in the case shows that it was done 
under section 163 of the Bengal Tenanoy 
Act asif ib was a decree for rent under the 
Act. lt was not unnatural for the plaintiffs 
to apprehend that their interests also would 
pass by the sale and, indeed, that view was 
pressed in the lower Court as well as in 
this Court. At any rate, they would have 
had to take legal prooeedings against the 
the 
payment made by 'the plaintiffs to get 
the sale seb aside cannot be said to be 
an officious payment. I hold, therefore, that 
the plaintiffs are entitled to a decree for the 
deoretel amount deposited by them to get 
amount of 
oom pensation deposited by them nor the in- 
terest claimed.* 


(13) 2 L A. 181, 15 B. L. B. 208; 23 W. B. 898, 
(137 18 M. 83, 
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OALOUTTA HIGH COURT. ° 
ÁPPLIOATION FOR LEAVE TO APPEAL TO ` 
His Masagry. 
~ No. 12 oy 1910. 
Deoember 19, 1910. 
Presen!:—Mr. Justice Mookerjes. 
and Mr. Justice Coxe. 
BANGA OHANDERA DHABR-—P.LAITIFF— 
PETITIONER 
versus 
PUKAL BEPARI—Davaspast— 


Opposrra Party. 
-Oivi Procedure Code (Act V of 1008), a. 110—Privy 


e 
* 
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ALLAH BUX f. MORDAR, 


Council — Leave to appeal—Decree afirming decision of 
Court below—Reasons diferent—Substantinl queshon 
of law. 
$ Where the deoree of the Appellate Oourt affirms 
that of the original Court, but on differenb grounds, 
it is necessary for the applicant for leave to appeal to 
the Privy Council to show that the appeal involves 
some substantial question of law. 

Tassadug v. Kashi Ram, 25 A. 100; 80 L A. 85 
referred to. 


Application for leave to appeal to the Privy 
Council. 

Babu Gunada Oharam Sen, for ihe Peti- 
tioner. 

Babu Mohendra Nath Roy, of the Opposite 


arty. 

 Judgment.—lIn this case it bas been 
argued by the learned Vakil for the reepond- 
enis that as the deoree of this Court affirm- 
ed the decree of the Gourt below, under 
section 110 of the Code of Oivil Procedure, 
it is necessary for the petitioners to establish 
that some substantial question of law is in- 
volved in the appeal. The learned Vakil for 
the petitioners has, in answer, contended that 
it is not necessary for him to show that any 
substantial question of law arises, because 
although the decree of the lower Court was 
affirmed by this Court, the reasons for the 
two decisions are entirely different. The 
Court of first instance appears to have pro- 
ceeded on the ground that the property in, 
dispute did not belong to the reversionary” 
heirs of the deceased; this Court has proceed- 
ed on the ground that the plaintiffs are not 
the heirs of the deceased. But although the 
reasons for the two judgments may be differ- 
ent, it cannot be disputed that the decree 
of this Court affirms that eof the original 
Oourt, and it is consequently necessary to 
show that some substantial question ‘of law 
is involved in the appeal. In support,of 
this view, itis sufficient to refer to the case 
of Tassadug v. Kashi Ram (1), which must 
be taken to have overruled by implication 
*Ashgar Resa v. Hyder lieta (2), in so far as 
the two decisions cannot be reconciled. 


The application must be refused with coats, 
because no question of law arises so far as 
this property is concerned. We assess the 
hearing fee at three gold mohwrs. 


- Leave refused, 
(1) 30 I, A. 85, 25 A. 109, 
(3) 18 O. 287, 
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(v. o. 4 B. L. ik 268.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Miso, Civit Apprioation No. 44 cr 1910. 
December 5, 1910. 
Preseni: —Mr. Hayward, A. J. C. 
ALLAH BUX walad NATHALO— |. 
DRFIENDAMNT-——À PPELLANT 
teoraud 
MORDAR walad NATHALO-—-Prarnrmirr-*- 


BasPOMDHNAT. 

Citi Procedure Code (Act V of 1908), O. X XXIII, 
r. 15—Appeal—Application to appeal in TA 
pauperis — Rejection of application — New memorandum 
of appeal necessary : 

After rejection of an applicaiion to appeal ta forma 
pauper, the only course open is to institute an 
appeal in the regular manner by filing a fresh memo- 
rundum of appeal duly stamped with the appropriate 
Oourt-fee. The memorandum of appeal NE 
the rejected application cannot bo 
ordinary memorandum of appeal and time allowed 


for payment of Court-fee. 
Bas Ful v. Desai Manorbhai, 22 B. 840, sina occas 


and not applied. 

Mr. Tahtlam Mamiram, for the Mopliaant 

2udgment.—tThis is on application 
to treat the memorandüm of appeal ac- 
d&mpanying a rejected application to appeal 
tn forma pasperis as an ordinary memorandum 
of appeal and to &llow time for payment of 
OCouri-fees. It is sought to support the ap- 
plication by the: case of Bat Ful v. Dosai 
Manorbhas (1). 

It appears to me, however, that the ap- 
plication must be disallowed. It is true 
that the application ia supported by the 
reasoning, in the came cited, of Farran, OJ., 
but that reasoning was not concurred in by 
Candy, J., and since then the important words 
"jn all matters" have been added to the ap- 
propriate rule of procedure. These words 
make it clear, in my opinion, that rule 15 
of Order XXXIII must-be read with Order 


. KLIV. The result must be that just as after 


rejection of an application to Bue tn forma 
pauperis the only course open is to institute 
& suit in the ordinary manner, so after rejec- 
tion of an application to appeal a forma 
puuperts the only course open is to institute an 
appeal in the regular manner—that is to 
say, by filing s fresh memorandum of appeal 
duly stamped with the appropriate Court-fee, 


Application rejected, 


"5 
M e 
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OHANDRA KUMAR t. PRAMATHA NATH ROY, 


OALOUTTA HIGH COURT. 
-Beoomp O1vrn APPran No. 511 or 1909 axp 
M IROKLLAKKOUS Orvin Arpa Nc. 399 or 1909. 
May 24, 1911. 

Presenit:— Mr. Justice Ohitty and 
Mr. Justice N. Chatierjea. 

S. A. No. 511 of 1909. ` 

CHANDRA KUMAR MAJUMDAR— . 

DzrENDANT—-—À PPELLART 
TOTENS 
TAANA A NATH ROY--PralINTITF— 
R EBPONDERT. 
s M. A. No. 899 or 1209. 
PRAMATHA NATH ROY—Duaraxpant— 
APPELLAAT 
Lersus 

OHAN DRA KUMAR MAJUMDAR— 

^ + Pramripr-—Respoxpaat. 

Suit for accownt by principal agains? agent —Cown- 
ter clara of agent—Separate met by agent for money 
alleged tobe due—Trial of both surts, whether should be 
= together —Statement of accownt— Proof. i 

A principal advanced Rs. 500 to his agent against 
whom he brought & suit for &ocount. The agent 
pleaded that ho had already rendered the account and 
that he had spent Ra, 770 over and above the Hs. 500 
advanced to him and he brought a separate sult to 
recover that amount (Res. 770): 

Held, that the mere production of a statement of 
account by the agent would not amount to proof. 

Held, glao, that it was convenient totry both the 
suits together, butit did uot necessarily fellow that 
they could not be tried separately, though it might 
result in` this disadvantage that the same ground 
might have to be travorsed over again. 

Appeal from the decree of the District 
Judge of Rungpur, dated November 5th 1908, 
confirming that of the Munsif of Rungpur, 
dated April 8th, 1908, 

In S. A. No. 311. 

Dabus Jogesh Ohandra Roy and Romesh 
Chandra Sen, for the Appellant, * 

Babus Dwarka Nath Ohakravacti, and Bipin 
Ohandra Mallik, for the Respondent. 

In M. A. No. 399. 

Bebas D«curka Nath Chak avari: and Birin 
Ohandra Mallik, for “the Appellant. 

Babus Jogesh Ohandra Roy, Romesh Ohandra 
Sen and Prokash Chandra Majumaar, for the 
Respondent. 


Judg ment.—tThese two appesis may 
be conveniently disposed of by one judgment. 

It appears that the estale of the late Dat- 
shina Mohan Hoy Cbowdhury was before the 
Court in a Probate proceeding. Rai Dwarka 
Nath Mitter Bahadur was appointed adminis- 
tisicr gexdente lite of that estate pending 
these piccecdirgs. He was succeeded by 
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Babu N. L. Banerjee, and the estate is now 
represented before us in both these appeals 
by Promatha Nath Roy, ws executor of the 
late Dakshina Mohan Roy Ohowdhury. On 
the 5th January 1904, Babu Dwarka Nath 
Mitter appointed Ohandra Kumar Majumdar 
an agentin connection with certain litiga- 
tion. That agenoy terminated-by the dis- 
missal of Ohandra Kumar Majumdar on the 
24th December 1904. Dwarka Nath Mitter 
had advanced to Chandra Kumar Majumdar 
a sum of Ra. 500 for certain expenses in 
connection with the litigation, taking copies 
of documents and so forth. It was alleged 
that Ohandra Kumar Majumdar had rendered 
no proper account of this sum of Ra. 500, 
and accordingly onthe 10th January 1907, 
the present executor, Pramatha Nath Roy 
fled a auit (Suit Not 86 of 1907,) against 
Chandra Kumar Majumdar for an account. 
In that suit the defendant pleaded that he kad 
already rendered socounte to Dearkanath 
Mitter and that he had apent a large-sum 
of money on nooount of the estate over and 
above the Ha. 500 the subject-matter of 
that suit and that the estate was indebted ` 
to him for a sum of Bs. 770. That. suit 
came on for trial and a preliminary decree was 
passed on the 21st September 1907. The 
Court then directed a Commissioner to take 
the accounta between the parties. On the 
21st December 1907, Ohandra Kumar Majum- 
dar filed a suit, which was registered as Suit 
No. 7 of 1908, to recover the sum of Bs. 770 
which tealleged was dueto him over and above 
the Rs. 500. Og the 8th April 1908, a final 
decree was passed in Pramatha Nath Roy’s 
anit ¢Snit No. 86 of 1907) by the Court of 
first instance disallowing Ohandra Kumar's 
defence. The Oourt held that he had ac- 
counted for the sum of Rs. 135-14-15 gundas 
and as tothe balance it held that he had 
failed to accouut and, therefore, it passed a 
decree against him for the sum of Ha. 304-1.5 
guudas. On 27th May 1908, Ohandra Kumar 
filed an appeal against the decree which had 
been passed against him in Suit No. 86 of 
1907, and that appeal was dismissed on 5th 
November 1968. Against that decision of 
the District Judge he has preferred an appeal 
to this Court (Appeal No. 511 of 1909). On 
the 28rd Deoember 1908, Ohgndra Kumar’s 
guit (Suit No. 7 of 1908) was dismissed by 
the Court of first instance on the grourd that. 
issue had been tried and determined in the. 
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previous suit in which he was the defendant. 
On the 81st May 1909, the District Judge re- 
versed that decision in Suit No. 7 of 1908 
bolding that the Oourt'of first instance was 
wrong in dismissing the suit on the preli- 
minary point, and unger Order XLI, rule 23 
remanded the case -to the lower Court for 
determination upon the merits. Against that 
order Pramatha Nath Roy, the defendant, 
has filed an appeal to this Court (Appeal No. 
399 of 1909). 

I wil deal first with the second appeal 
of Chandra Kumar in Sait No. 86 of 1907. 
Both the Courts have agreed in finding 
that Chandra Kumar had failed to sooount 
for a sum of Ra. 364-1-5 gundas, and for 
that amount they have passed a decree. 

No substantial quegtion of law really arises 
in this appeal. The defendant Obandra 
Kumar admitted receipt of the sum of 
Ra. 500 from Dwarke Nath Mitter and he 
was, therefore, bound to account for the 
game. Ib was, however, urged that the 
order of the Munsif dated the 21st Septem- 
ber 1907 was incorregt in form. That order 
was that the plaintiff should file in Court 
within seven days the jama-kAaroh papers said 
to have been handed over by Chandra Kumar 
to Dwarkanath Mitter in February, April and 
December 1904. If the plaintiff failed to 
fille the said jama-kharoh papers within 
the time allowed, the defendant was ordered 
to Blethekhasra jama-kharch papers which were 
in his possession, and he was further order- 
ed to prepare and submit a statement.of ac- 
count,as was required; within the time allowed 
tohim. The plaintiff did not, as a matter of 
fact, file the jama-kharch papers because, as he 
explained, they were not with him. Whether 
they had been handed over to Dwarkanath 
Mitter and had been mislaid, cannot be ag- 
oartained. The defendant, however, did file 
the khasra jama-kharch papera. 


It is argued for him that the Court of 
firat instance ought not to have passed the 
order in the form in which it did, ordering 
the defendant to flle the khasra jama-kharch 
paper in the event of the plaintiffs not filing 
them, but that it should have ordered that 
the suit should be dismissed if the plaintiff 
did not file jama-kharch within the time 
allowed. We do not think that this conten- 
tion is sound. The defendant Chandra Kumar, 
as [ have said, was bound to account for the 
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Ra. 500, The mere production of a state- 
ment of account by him, whether it was on a 
sheet of paper orin an account book, would 
not amount to proof. It might be a good 
ground of objection on his part that he 
handed over all his accounta to the opposite 
side and they were lost and he was, 
therefore, precluded from proving what he 
had to prove, namely how he had spent thf 
money. But no such ples could be taken 
in this case because he admitted jhe 
khasra jama-kharch to have been with 
him, which he- was able to produce and 
did produce. He was precisely inthe same 
position as he would have been if the plain. 
tiff had produced the $ama-kharoh papers 
which he made over to Babu Dwarkanath 
Mitter. No prejudice was caused to defend- 
ant by reason of these psvers not being 
forthoorhing at the time, and we do not think ` 
that the order complained of oan be objected 
$o as regards form. | 

- Ànother point was taken, namely, that 
Ohandra Kumar having been appointed an 
agent by Babu Dwarka Nath Mitter he was’ 
only liable to Babu Dwarka Nath personal. | 
ly and that Pramatha Nath Roy had no right 
to sue him. There does not seem to be 
any force in this oontention, for the 
simple reason that both, Babus . Dwarka 
Nath Mitter and Pramatha Nath Roy, 
are merely representatives of the estate 
of late Dakshina Mohan Roy Obowdhury. 
They dealt with Ohandra Kumar in their 
capacities aa administrator pendente lite 
and exéoutor respectively, and the offike ` 
of administrator had -passed from Dwarka 


- Nath Mitter to Pramatha Nath Roy. It 


ia, therefore, obvious that anything that 
was done in the matter of the estate by 
Chandra Kumar, he was responsible to the 
person who waa at the time representing 
that estate, These are really the only two 
points which were pressed on behalf of the 
defendant in this case. Aa I have said, the 
onus lay on him to acconnt for the mode in 
which he spent the sum of Rs. 500 and as 
he has failed to do that, he is liable to make 
good to the estate so much of it as he was 
unable to account for, namely, Rs. 364] 
5 gwndats. E ` im e 
We, therefore, dismiss this appeal with 
costs. li 
In Appeal No. 399 of 1909 it was urged that 


^ 


* 
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.. the.order ofrremaud was wrong-that-the suit, 
` of Ohandra Kumar Meajamdar waa barred, 
or, prevented fram proceeding, by. reason of. 
the judgment and deoree,in the.former anit, 

was conceded that this was not precisely, 
& case of res judicaia, But it was suggested, 


- that siepe should have been taken under geo-, 


tion 12, Civil Procedure Code (1882),to stay” 
this suit pending the decision: of the other. 
guit. Asa matter of faot, section 12 - has 
TE .no application, to cases of .this kind, 

n one.of ihe cases cited bythe learned Wasil 
for the- ‘appellant ‘to which L'ahall present: 
ly refer, the learned Judges ‘expressed s- 
very strong opinion to the effect that the 
two suita in that case ought not to (bare 
been tried together. I am prepared to. ex- 
prees juat as strong an opinion;in this cage, 
ibat these two suita most certainly ought 
to have been tried together. They relate. 


‘to bwo sums parts ofa larger sum whioh 


the defendant said had been spent by him. 
on account of the eatate, and as the matter 
waa one cf account, bobwecd the 
each case, 


were taken qt the same time and the two 
Ruils {ried together. Neither party suggest- 
ed that in the Conrt -helow -and it did 
not sirike the ‘learned Judge to iske that 
course. Nothing was done 


that it waa not done. That the decision of 


ihe enit by Pramatha Nath Roy cannot. 
possibly operate as res judicata and so far the. 


guib of Chandra, Kumar gppearsclear. The 


matter-in issue in the two suits is not ihe 


same. The first suit referred to the snm ‘of 


Ra. 500 which had been advanced to Ohandra ° 
Kumar and for which he was called ‘upon 


to “give an account. The second suit refer- 
red tothe sum sof Re. 770 which he said he 
spent over and above the Rs, 500-and which 
he'glaimed as duo to him from the eaiate. 
lt is trne [hat by trying the bwo guits' sepa- 
rately the. same , ground may haveto be tra- 
versed over again to some extent, but that is 
no reason for not trying Ohana Kumar's 
guit at all. 


"The lenrned Vakil for the appelant cited 
‘Kishan | 


three cases before ug, Batkishan v. 
Ial (0); Abdul Mui. Jew Narain Matho 


2) and Mariamnessa Brbee v. Joynab Brbee ` 


Q)11A/H&., . ` (3) 16 0. 385, 
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parties in. 
it would have been obvtous-- 
ly beiter on .the -ground of convenience and’ 
in the interests of justice if all the accounts. 


in that diree-: 
tion and no complaint bas now been made. 


: 188. 
Gore n s. ES. EP MN 

- (8); these -cases, however, are really not in 
point, They were cases of res judtogia pure 
. and simple, the point being whether a 
matter-can ba. res sudscata by reason; of a 
decree which waa either open to appeal or 
had been ‘appealed from and no final decree 
passed. Thereare, however, certain remarks 
in the judgment of Mr. Justice Mahmood in 
dhe first case to which I have just referred 
which are very apposite to the question be- 
fore us: He points out that in a case, like 
the one before him, of recurring liabilities, 
for a matter to ba. res judtoata, the deci- 
8ión in, the- first case must have gone 
to the root of the casein the firat suit or. 
to the title under. which the parties claimed 
and nol only to the details of any particular 
itém in the claim, The other cases which 
were tried by this Court are quite distin- 
guishable. They_related to the same question , 
asthe Allahabad case and in the second 
case -both the suits were decided by one 
judgment. 1 do not think that in the case 
before us there can ‘be any objection in law 
to’ the defendant, Chandra Kumar having 
his cross suit tried on the merits. No 
provision of law has been shown to ns which 
would prevent such a course and oases 
of this kind are extremely common spe- 
cially in meroantile Courte, where one 
person sues possibly to recover. the price 
of goods and ihe defendant “files ^ cross 
suit for damages for breach of ‘contract. 
It-is very convenient that two such cases 
shauld be tried together, but it dres 
nob ne y follow that they cannot 
be tried separately though they might result 
in-this disadvantage that the same :ground 
might have to be traversed over again. . 

I would dismiss Appeal No 899 of 1909 
and allow the remand order to take effect, 
that is to say, Obandra Kumar Majum- 
dar's -suit will be heard on the merits. , 

. In this appeal the hearing feo is fixed at 


- two gold mohurs. ; 


N. Chatterjea, J .—1 cononr. 


Appeal dismissed, 
(8).10 0. W. N. 084 4 O. L. J. 149; 88 O. 1101. 
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OALOUTTA HIGH COURT. 
Bacon» Cryin Appaat NO. 1819 or 1908. 
May 8, I911. 

Preseni: —Mr. Justice Mookerjee and 
Mr. Justice Oaspersx. 

TARA NATH OHXKRAVARTI AXD 
oTrHars— DrrrNpDANTS— ÁÀPPELLANTE 


versus 
ISWAR OHANDRA DAS SARKAR 


AND OTEERS—PLAIYTIFFS— HR £SPOXDRITS. 

Bengal Tenancy Act (VIII of 1885), s. 5 cl. (5), Bch. 
III, art. 8— Presumption— Holding less than 100 bighas 
—Lamitation —Limitation Act (XV of 1877), Sch. IT, 
art, láà—Swit for possession by tenant—No evidence 
as to character of tenamcy—Burden of proof—Whether 
general or special limitation applecable. 

Clause (5) of section 5 of the Bengal Tenancy Act 
does not embody œ prefumption that where the area 
held by a tenant is leas than 100 bighas, the tenant 
is to be presumed to be a rasyat until the contrary is 
shown. 

Where the plaintiffs in a suit for possession of land 
have been proved to be the tenants of the disputed 
land under the defendants as their landlords who 
have unlawfully dispossessed them, and no informa. 
tion is available aa to the origin of the tenancy or the 
purposes for which the tenancy was created, it is for 
the defendants to prove the special circumstances 
which would abridge the ordinary period of limita- 
tion appHoable to the case, 


Appeal from the decree of the Sub-Judge 
of Faridpur, dated June 25th, 1906, modifying 
that ot the Munsif of Faridpur, dated March 
Slat, 1905. 


Mr. A. Chaudhri, Counsel, and Babu 
Batkuntha Nath Das, for the Appellant. 

Babus Mohendra Nath Roy and Frokish 
Chandra Mojumdar, for the Respondent. 


dudgment.— This is an, appeal on 
 hehalf of the defendants in an action in 
ejeobment. The plaihtiffs-respondenta com- 
menced this action for recovery of 14 parcels 
of land, of which they claimed to be the ten- 
ants under the defendants-appellants as 
semindars. The defendants conceded that 
the plaintiffs were their tenants, but deniéd 
their tenanoy in respqot of the lards in dis- 
pute. The Court of firat instance dismissed 
the suit. Upon appeal the Sabordinate Jndge 
decreed the suit in part, in respect of the 
plots to which the tenanoy right ‘of the 
plaintiffs had been established. The defend- 
ants have now appealed to this. Court, and 
on their behalfibe only substantial question 
of Jaw which has been. argued is, that the 
claim is hatred by limitation, inasmuch as 
ihe plaintiffs were cccupancy-ryots, and, ao- 
cording to their own cases, had been dispos- 
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sessed more than two years before. the 
commentément of the suit. Tho plaintiffs, 
on the other hand, have  oontended that 
they were tenure-holders, and no question:®. 
of limitation arose as they had brought the 
suit within twelve years from the date of dis- 
poeseasidn: 

The learned Subordinate J udge in the 
Court below has found, that the defendant" 
had failed to prove that the plaintiffs were 
occupancy-ryots, and that, consequently, the 
special rule of two years’ limitation could not 
bo applied to the claim. The present appeal - 
was heard by a Divition Bench on the 26th 
April 1909, and on that occasion an order 
was madé under Order XLI, rule 25 of the 
Civil Procedure Code, 1908, to enable the 
lower Oourt to determine the true character 
of the tepancy. The Subordinate Judge has 
now returned the finding that the plaintiffs 
had failed to prove that they were tenure- 
holders as asserted by them. The position, 
therefore, in substanoe is that the origin of 
the tenancy is unknown, and neither the plain- 
tiffs iforthedefendants have been ableto estab- 
lish their allegation as to the true character 
of the tenancy. 

Ib is worthy of remark that the provision 
in clause (7) of section 20 of the Bengal Ten- 
ancy Act is of no assistance to the parties, 
That olanse provides thatif, in any proceed- 
ing under the Act, it ia proved or admitted 
that a person holds any landang ryof, it 
shall, as between him anf the landlord under 
whom he holds the land, be presnmed, until 
the contrary id proved or admitted, that he 
has for twelve years continuously held that 
land or seme part of it sa ryoś. In the 


erst place, this suit for ejectment cannot be 


properly ‘deemed a proceeding under the 
Bengal Tenancy Act, in the second place, it 
is neither proved noradmitted that the 
plaintiffs held as ryoís, and consequently no 
presumption oan arise that “they are occu- 
panoy ryois. Nor is the presumption laid 
down in clause (5) of section 5 of -the 
Bengal Tenancy Act of any use in the 
solution of the question raised before um. 
That clause provides that where the area 
held by a tenant exceeds 100 standard bighas 
the tenant #Hall be presumed to be & *tenure- 
holder until the contrary is shown. Here 
the area held by the tenant does not exceed 
100 bigkas. Consequently, the statutory 
presumption is entirely inapplicable., Jt 


they 
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may be observed here that the clause to 
which reference has been made does not 
embody a presumption that where the ares 
held by & tenant is less than 100 bighas, the 
tenent is to be presumed to be & yot until 
the oontrary ia shown. The presumption 
created by the Legislature is purely unila- 
teral, and ita soope and applicability cannot 
be extended beyond its legitimate limits. 


“The position, therefore, is that the plaint- 


iff have been proved to be the tenants of 
“the disputed lands under the defendants as 


' their landlords, who Fave unlawfully dis- 


possessed them. No information is available 
as to the origin of the tenancy, and nothing 
is known about the purposes for which the 


~ tenancy was created. The question arises, 


under these circumstances, whether the 
general rule of limitation embodied in Arti- 
cle 142 of the second Schedule of the Limita- 
tion Act is to be applied, or whether the 
special rule of limitation leid down in 
Article 8 of Schedule III of the Bengal 
Tenancy Act is to be taken to govern the 
matter. The learned Counsel for tbe de- 
fendante-appellanis has contended that as 
clause (1) of section 184 of the Bengal 
Tenancy Act, quite as much as section 4 of 
the Limitation Act, makes it obligatory upon 
the Oourt to enims a suit instituted after 
the time prescribed for the purpose, and as 
section 50 of the Civil Procedure Code, 1882, 
casts the duty upon the plaintiff to specify 
the point of time 
arose, the burden of proof is upon the plaint- 


~ iffs to establish the true character of the 


tenancy and the applieability of the rule of 
limitation upon which they place reliance. 
In answer to this contention, it has been 
argued by the learned Vakil for the plaintiffs- 
respondents, that the onus is upon the 
defendants to prove the special cireumstenees 
which would abridge the ordinary period 
of limitation afplicable to cases of this des- 
cription. In our opinion, the contention of 
thi respondents is well founded and must 
prevail, 


Article 142 of the second Schedule of the 
Limitation Act provides that a snit for pos- 
session of immoveable property, when the 
plaintiff, while in possession of the property, 
has been dispossessed or has discontinued 
possession must be instituted within twelve 
years from the date of the dispossession or 
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disoontinnance. There is no room for contro- 
versy that the present suit is one for posses- 
sion’ of immoveable property, within the 
meaning of the rule thus laid down. Prima 
faote, therefore, this istheraleapplicable to the 
matter now before us. The defendants, how- 
ever, contend that the period which would 
otherwise be available to the plaintiffs has 
been abridged, because the plaintiffs are 
oocupancy-ryas and that they are bound to 
sue within two years from their dispossession 
as laid down in Article 8 of Sohedale III 
of the Bengal Tenancy Aot. That Article 
provides that a guit to recover possession of 
land claimed by the plaintiff as an occupancy 
ryoé must be instituted within two years from 
the date of disposseasion. As the defendants 
rely upon the special rule, the burden is 
obviously upon them to establish the ciroum- 
stances requisite to make the rule applicable. 
The plaintiffsdo not claim to recover pessession 
of the land as  oooupancy-ryots. It may 
be conceded that if it was established that 
the plaintiffs were, as a matter of fact, 
ocoupancy ryoks the mere circumstance that, 
in their plaint, they claimed the disputed 
land, not as occupancy-ryoís butas tenure 
holders, would not exclude the operation of 
Article 3 of Sehedule III, because, it is 
a well-settled principle that parties cannot 
be allowed to evade' the just application of 
statutory provisions by allegations untrue 
in fact: if the contrary view were taken, an 
unscrupulous litigant might evade the bar 
of limitation created by Article 3 of 
Sbhedule III by an unfounded assertion which 
would not stand scrutiny. We shall, there- 
fore, assume that Article 8 would be ap- 
plicable if it was found that the plaintiffs 
were in reality ococupanoy-ryote. But they 
have not been proved to be such: neither the 
plaintiffs nor the defendants are able to prove 
the true character of the tenancy. Under 
such circumstances, as the special rulé em- 
bodied in Article 8 of Schednle III is rot 
shown to be applicable, we must fall back 
upon the general rule embodied in Article 
142 ofthe Limitation Act which, it can- 
not be disputed, is, by ita very terms, applica- 
ble to the case. The position that,in cir. 
cumstances like these, the burden of proof 
is upon the party who asserts that the case 
hag been taken out of the general rule and is 
governed by the special rule, is supported by 
the principle which underlies the decisions in 
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Mohansing v. Conder (1),Danmull v. B.'I. S. 
N. Oo., (2) and Mangun Jha v. DolAtn (8). 
Tho burden of proof is rightly thrown on the 
party who claims the protection of the 
shorter period, because he would fail in his 
contention if no evidence at all were given on 
this question on either side. (Sections 102 


and 103 of the Indian Evidence Aot, 1872).. 


The wider clause is, by the very generality 
of its terms, comprehensive enough tO govern 
the matter, and if its operation is sough? to 
be excluded on the ground that the case is 
covered bya special clause, ihe party who 
takes up this position must prove the exist- 
ence of the special fact which operates asa 
bar io the suit, except perbaps when the 
facis are specially within the knowledge of 
ike plaintiff (section 106, Indian Evidence 
. Act, 1872). To put the matter in another 
way, if there is-a conflict between two perivde 
of limitation, one of which, the longer, is 
‘applicable to all: circumstances, and the 
other, the shorter, to special circuthstances 
only, the longer term given by the statute 
to bring the suit ought to be applied, unless 
there is clear proof of the special oireum- 
stances which would make the shorter. term 
applicable [Crum v. Jhonson (4) ]. 

The view wo take is obviously just and 
may be defended on first principles,if we 
remember for a moment’ the object of statutes 
of limitation. We are not now concerned 
with the conflicting opinions as to the policy 


which underlies statutes of limitation, whe- | 


ther they are to be strictly interpreted be 
cause they encourage unconscientious defences 
[Lord Mansfield, O. J., ix Quanto v. Hngland 
(5)]. or whether they are to be construed 
liberally because’ they are stetules of Viae 
[Dallas, O. J., in Tolsow v. Kaye (0)];. 

statutes of peace [Baron Bramwell in Hunter 
v. Gibbons (7)]. It is sufficient, for- our 
present, purpose to hold with Lord Bt. 
Lieofards [Ty ustess of Dundee Harbowr v. Don- 
gall (8)] that "all statutes of limitation have | 


for their object the prevention of the rearing | 
(1) 7 B. 478. 
3) 12 0. 477. 
tà 25 O. 602; 3 0. W. N. 265, 
(4 in. 92 N. W. 1054. 
AC (1770) 5 Burr. 2828, 08 Eng. Re. 882; 2 W. BL 


, () (1888) 8 Brn. Bi. 217 at. 223, 6 Moore. 542; 28 


(T) (1858) 26 L. J. Ex. 1 at p. 5; DH. N . 459, 2 
ya: (x. s.) 1240, 5 W. B. 91. 
? (8) (18523) 1 Maoqueen H. L., 831 
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‘up of claims at great distances stn: when 
evidences are lost and in all well-regulated 
countries, the quieting of possession is held 
an important pointof policy” | Luohinde Bs 


^v. -Runjoot Ram (9); White v: Par&ther. (10)]. 


The prinoiple is lucidly explained -by ` Bir. 


Thomas Plomer, M.R in Oholmondeley y. 
Olintan' (11): "The public have a great in- 
terest in having a known limit fixed by Law 
.to litigation, for-the quiet of the community, 
and that there may be & certain fixed period 


after which the. possessor may know that bif 
title and right cannot be called in question." 


In the case before ts; the possessor knew 


.that after the expiry of twelve years: from: 


.his entry, his right could not be called in queg- 
tion. Ifit was his case that his right ought 


‘not to be allowed. to: be called in question 
_after the-expiry of a shorter period, namely, 
after the lapse of two years from- the oom- 
.menoemenb of hig possession, ib was for him 


- protection, 


+@ 


to prove the special circumstances. which 
alone would support a olaim forsuch special 
The burden, therefore, would be 
clearly upon him to establish the facta which 
would justify a reliance on his part-upon the 
special period of limitation. This he has 
‘failed-to do. Consequently, in our opinion, 
the Subordinate Judge» has rightly ap- 
plied the general rule.of limitation. 

The result is that the decree made by- the 


Subordinate Judge is affirmed and this appeal l 


dismissed with costs. : =. ' 
_ Appeal dismissed: 
D LOBOS l B 


Tes 1 Knapp. (P. 07) 179 at p. 227. " 
(11 (1830) 3 Jace & W. Jabp 40. ..-- 





ALLAHABAD HIGH. COURT.. 
.. Finer Orvic Appaat-No. 159 or 1909. 

. June 6, 1911.. 
 Prekent: —Mr. Justice “Karana Husain aisi 

Mr. Justico Ohemier. 
Mahan PURAN ATAL—Daremparr— 
AFPELLANT 
cereus! acd 

" DARSHAN DAS Amp edi doas 


—HENMPONDENTS. ^ |! 

Civil Procedure Oode(Act. XIV of 1882) s. 530— 
Trust for public charitable objecte—Bwit to remove 
trustee — Grant made in favour of Nanakeshi gaddi by 

a Muhammadan Ruler for charitable purposes — Waki— 


1 


- 


^» 


Jvidence for: esiablishing a public irust —Nanakahahi 
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gaddi analogous to a mubl—Pontion and power of 
Mahant of Nanakshahi gaddi, : 

A Muhammadan Emperor granted certain villages 
to a Nanakshahı gaddi for charitable purposes; for 
nearly a oentury the property as peated ta the gaddi 
was acknowledged to be trust property the object of 
which was to provide for the mahani, for the fakirs 
attached to the gadds and for the visitors thereto and 
to provide for the maintenance of fakirs whose duty 
it wes to travel about and preach tho faith of the 
Guru Held, (Karamat Husain J., dissenting) that 
“he property was trusi property for publio charit- 
able and religious purposes and the mahant of the 
gadd: waa the trustee thereof. 

wWasdeo Bas v, Shri Krishnaji, 180.0. 78; 5 Ind. 
Oas 1005, Basant Das v. Ganga Dass, 2 O. C. 340, 
referred to, 

Per Chamier, J.—In order thet a trust may bea 
trust for publio purposesit is not necessary that there 
| Should be a trust for the benefit of the publio at large. 

It is suficient to show that there is a trust for the 
‘benefit of & section of the public. 

Jugar Kishore v. Iakshaman Das, 28 B. 659, 
referred to. 

Itis nob necessary m every case to produoe definite 
evidence of the creation or the origin ofa trust. 

Per Karamat Husain, J:—(1) (a) The creation of 
& public or of & private trust, save by making & wakf, 
is unknown to Muhammadan law. 
^ (b) A Muhammadan Ruler could not make a wakf 
in respect of property which was not his privaie 


pro . . 

(c) The property which is made wakf must be 
in existence at the time of the wakf, the future 
revenue was not property which could be a fit 
subject of wakf. 

(2) A public trust must be proved by strong and 
clear evidence, the mere fact that the income of the 
property has for along period been spent to support 
fakirs and visitérs is not sufficient to establish a 
publio trust. s 

Kanwar Doorga Nath Boy v. Ramchandra, 2 O. 
841, referred to. 

(8) In the absence of &vidence to the contrary, a 
Nanakshahs gaddi is analogous to & muti and not toa 
temple which is the abode of a dei The Mahant of 
the gaddi is not a mere trustee like the head ofa 
temple. Hois not legally bound to uS the income 
of the gadd: on public purposes of a charitable or 
religious nature, and is not aocountable in law. 

Vidya per aa Tirtha ami v. Vidya Nidhi Tirtha 
Bwanu, 27 M. 435, referred to. 

(4) From the fuot thet a grant was made to a 
mahant it does not follow What a public charity was 
created. Thequestipn whether certain pro is & 
publio charity la not a pure question of fact. ihe 
legal requisites easential for the constitution of a 
publié charity must be established by strong and clear 
proof in order to enable a Oourt af justice to declare 
whether property is a public charity. 

(5) An institution which encourages oelebacy and 
parasitism and offers temptations to crime and vioe 
cannot be an institution for public purposes of a 
charitable = religious nature. 


First Bpod from the deoisionof the District 
Judge of Meernt dated the 7th of May, 1909. 


Mr. Swrendra Nath Sen, for the Appellant. 
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The Hon’ble Mr. Madan Mohan Malviya 
him Mr. Rama. Kant Malitya), for the 
Respondents. 

Judgment. 

Karamat Husain, J.—Darshan Das and Atma 
Ram, on the 21st of July 1908, applied to the 
Legal Hemembranoer for permission to bring 
a suit against Puran Atal for the following 
reliefs :— 

(a) To have the present mahan!, who is 
in fact a trustee of the gadds as well 

. ag of endowment, removed. 

(b) To have & new mahani and iristea 
appointed, in accordance with the 
rule and practice of tho gaddi. 

(c) To have the gaddi, and the endowed 
property attached to the gaddi, 
vested in the new mahani or trustee 
or trustees. 

(d) To have o general scheme drawn up 
for the management of the gaddi, in 
&ooordance with the long established 
practice of the same gaddi. 

(a) For other reliefa that may be con- 
sidered necessary under the circum- 
stances, 

The sanction was granted in the following 
terms :— 

“Accords sanction to the institution by them 
of a suit with respect to the alleged trust 
specified in the margin against such persons 
and for suoh relief as the nature of the case 
may require.” 

Having obtained the sanction the plaintiffs, 
on the 15th of December 1908, brought an 
action against Paran Atal. The material 
allegations i in the plaint are the following : — 

At Baksar there has existed a Nanakshahs 
gaddi (foundation) from before the British 
rule for public and charitable and religious 
"purposes. The incdme of the property 
attached to the gaddi is spent in,— 

(a) Maintaining the Honour, dignity and 
worship of the Granth Sahib. 

(b) Maintaining a bhamdara at Baksar 
and during the daya of the Katiki 
fair at Garhmukhtashar. 

(c) Giving stipends and help to the 
local  fakirs belonging to the 
aforesaid gadds for whom allowances 
are fixed. | 

(d) Helping /fukirs* who wander Ag 
preachers to spread the Nanakehaht 
faith. 

(e) Spending on the food of wandering 
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sadhus who come from different 
places and put up there. 

The position of the mahani is merely that 

of a trustee. The custom of succession to the 
gaddi is, that the mahani on the gadds 
nominates one of his disciples. If he fails 
to do Bo one of his disciples snoceeds him 
with the approval of the mandaldhart mahants 
who have also the power of preventing & 
disciple from being nominated and of 
removing him from the gadds if unfit. The 
chief qualifications of & makani are, that he 
should be celibate and free from all evils, 
theft, fornication, eto. The duties of such A 
mahani as à trustee and manager of the pro- 
perty are to manage the entire property 
. honestly and carefully, to spend the income 
of the property appertaining to the gaddi 
for the purposes already stated and not to 
accumulate the said income as & private fund 
for the sake of his own comfort. The defend- 
ant is unfit to be the mahani. He keeps 
women, drinks, and diverts the income of 
the property of the gaddi from its objects 
to the use of his relations and himself. The 
defence in substance waa the following :— 

The property of the gadd: is not a trust for 
public purposes to which section 539, Civil 
Procedure Code, applies. It has been owned 
and possessed by the defendant and hig 
predecessors-in-title. Its income is applied 
by the defendant in the same way in which 
it was applied by former mahanis. 

The defendant is the rightful successor 
and has not been guilty of any of the alleged 
misconducts. He'is not liable to be removed. 
If, according to the allegations in the plaint, 
the plaintiff Darshan Das ® the legally 
appointed mahari and 
trespasser no suit under section 589 lies. 

The learned District Judge found ae 
folows:— 

The property attached to the Baksar gadds 
ia held by the mahanié who is on the gaddi 
“as trustee of & trust created for public charit- 
able and religious purpotes. The conditions 
of the trust which must be observed by the 
mahant are these. He must be a mhang 
3. 0., & celibate and an ascetic; he must spend 
the funds solely on objects of religion and 
charity; he must provide sufficiently for all 
faki:s connected with the foundation; he, must 
be charitable to the poor and hospitable to 
strangers; he must study the Granth and 


-> 
= 


INDIAN OASES. 


the defendant is a - 


iei 


- 


teachings of Nanak, provide for the proper 
celebration of the: religious services and 
rites of the Nanakshaht religion. He must 
on no account be incontinent with women 
or drink alcoholic liquor. He mast be 
virtuous, addicted to no flagrant moral sin 
and not & person whose conduct causes 
scardaL Puran Atal -was a legally con- 
stituted mokant of the Baksar gaddi but 
that since the 28rd of August:1907 he ha 
ceased to be so and that his possession since 
that date has been possession under ag 
of his former title. Puran Atal has dis- 
honestly converted to his own usa consider- 
able portions of the income of the gaddi 
property ; has spent vonsiderable portions of 
the income of the property on persons who 
have no sight to it; bas involved ihe pro- 
paty in-unneceesary and wasteful expendi- 
ture connected with law suits; bes drunk 
liquors; has kept a woman and bas rendered 
himself unfit to remain makani of the gaddi. 
Darshan Das has been approved by the 
emasdaldhass mohants and faktra and is a suit- 


-able person to bo appointed a makani, 


Finding in favour of Darshan Das, the 
learned District Judge gare & decree in the 
following terms :— 

It is ordered and decreed that Puran Atal 
be at once removed from the management 
of the property of the gadds; that an intima- 
tion of this fact be given to the Revenue 
authorities. in order that his name which is 
entered as in possession of the property of 
the guddi may be oved from all _ the 
Revenue papers; that he be prohibited from 
making any collections taking any legal 
proceedings and doing any other act on behalf 
of the gudds; that he be removed from the 
buildings of the temple and that he be 
directed to give & full acoount of the property 
of the gadds, for the time ib was under his: 
management on or before the Ist July 1909 
and to pay into Court any surplus amount 
of the gadis which may ben his possession 
on the same day. 

Puran Atal comes in appeal to this Court 
and the 17 pleas in the memorandum af 
appeal raise the following points:— 

As the plaintiff Darshan Das alleges 
himself to be a legally appointed makani and 
the defendant to bea trespasser, no guit under 
section $89, Civil Procedure Code, lies. 

The property of the Bakrar gaddi is not. 
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public charitable or religious- trust within 
the meaning of section 539, Civil Procedure 
Code. 

Puran Atal has not been guilty of the 
misconduct alleged in the plaint, nor has hé 
committed any breach of the duties of his 
post. 

The plaintiffs failed to prove, that all the 
property attached to the gadds is trust 
property. 

The conditions of the iocos trusts are 
not proved. 

Darshan Das is nob & legally appointed 
mahani, `The previous statements of Paran 
Atal are not binding on him. The decree is 
illegal. 

Before dealing with the points raised 
in appeal T may note that sanction ought 
not to have been given in the general terms 
in which it has been given. 

It is admitted by the learned Vakil for the 
respondents that Darshan Das does not sue 
asa legally appointed mahant to eject the 
defondant as a trespasser but suas, along with 
Atma Ram, as a person interested in the 
charity, the defendant as a trustee who ip 
unfit to bea mahani. The auit is, therefore, 
maintainable under section 589 Oivil Pro- 
cedure Code. The question whether the 
property of the Baksar, gadd; ig or is nota 
public charity within the meaning of section 
539, Civil Procedure Code, is the most import- 
ant question in the case and on it turns its 
decision. 

The plaintiffs, in support of the allegations 
that the property is a publie charity and the 
makani is & mere trustee, have adduced 
documentary and oral evidence. The former 
consists of the following papers:— 

(1) A oertifled copy of the r&bkar of the 
Nisamat of Meerut District, dated the 7th of 
July 1818. 

(2) A certified copy of the statement of 
mahant Mola Ham, dated the 18th of May 
1851. 

(3) A cartified copy of the deoision of the 
High Oourt at Allahabad, dated the 7th 
of ae 1878, in Second Appeal No. 279 of 
1878. 

(4) A certified copy of the judgment of 
the Subordinate Judge in Suit No. 267 of 
1887, dated the 8rd of December 1888. 

(5) Judgment of the High Court in F. A. 
x 28 of 1889, W. N., 1891, p. 59. 
(6) A certified oopy of the written state- 
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S of Paran Atal, dated the 24th November 
4. 

(7) A cartified copy of the judgment of 
the Subordinate Judge, dated the 13th of 
November 1895. 

(8). A cartified copy of TT statement of 
Puran Átal, dated the bth of January 1908. 

(9). A certified oopy of the report of the 
Tahnidar, dated the 8rd January 1898. 

(10). A certified copy of the deposition of 
Puran Atal of 23rd December 1907. 

(11). A certified copy of the Record of Rights 
p ORE prepared in the Settlement of 
1870 

The first paper contains statements made 
by Hira Das and Ganga Prasad, agents of 
mahant Baadeo, and by Nehohal Das fakir. 
They are that Baksar, Lasri and Gordhanpur 

‘are Revenue free villages and have from of 
old been granted for charitable purposes and 
for the support of thefakirs and the visitors.” 

“Maus  DBaksar....... has from time 


immemorial been granted for the expenses 


of the fukir and visitora, the year of grant 
and the name of the donor and tha donee not 
being known." The village Last was dedicat- 
ed and granted to mahani Mast Ram by 
Nawab Afrasyab Khan in the 25th year of 
the Julws, corresponding to 1191 Fash’, for the 
support of the fakirs aa they stood iu need of 
maintenance. The village Gordhanpur was 
at first granted by Nawab Nejib Khan to 
Mast Ram aforesaid, but when the parganas 
of Path and Siyana were farmed out to 
Obhatur Singh, father of Rao Ram Dhan 
Singh, he (Obhatur Singh) made a grant 
(of the said village) on his own behalf, and 
accordingly Rd Ram Dhan Singh also 
allowed it to remain &s heretofore. All the 
three villages as usual remained in the posses- 
sido of Mast Ram. After his death Rup Ram 
and after the Istter’s death Ganga Ram 
succeeded to the gadd« generation after gonera- 
tion, and the said villages have till recently 
been in their possession. The income thereof 
was applied in meeting the expenses (paper 
torn). At present the said villagas are under 
Government attachment on acoonnt of the 
death of mahani Ganga Ham." 

The second paper oonteins the following 
passages :— 

" Besides the disciples of the deceased 
(mahani Shaxada Shah) all the fukirs aro 
supported out of the (income of) the sagir 
and the visitors get provisions from the 
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* bhandara and shall contidue to receive the 
game.” Mela Ram atates then the shares of 
the co-sharers (in the jagir) other than the 
disciples and goes on to say: “This jagir has 
been granted by Government for charitable 
purposes. We have no power to sell or 
mortgage the jagir zemindari Besides 
the disciples of Mahant Shahzada Shah,.all 

. the other persons who receive allowance are 
disciples of. Makant Mast Ram’s disciples 
and all ofthem are joint. For this reason the 
allowanoe was allowed to continue." 

There is no word in the above passages of 
the two documents to show that the villages 

' Baksar, Lasri and Gordhanpur are public 


charity. Weare expected to infer that from | 


the allegations that they were granted for 
charitable purposes for the support of the 
fakirs and visitors that one mahani only 


succeeds and that he has not the power to, 


gell or mortgage the property of the gaddi. 
Tha evidence adduced by the plaintiffs 
shows that the villages attached to the gadi 
were granted by Government forcharitable 
purposes and for the support of the fakirs 
and visitors. Such a grant cannot be 
enough to turn the property into a trust 
for public purposes. These grants were 
made by or on behalf of Muhammadan Balers 
and the creation of & public or private trust 
save by makin a wag] was unknown to the 
‘law which they followed. 
^ 1tis, therefore, ludicrous to say that some 
' Muhammadan Ruler made a toagf of the 
villages in dispute and appointed the mahant 
of the gaddi for the time being toe be the 
muíscalli of such a vagf diregting him to spend 
the income of the villages for the support of 
fakirs and visitors. There is nothing to show 
that the villages were- the private property 
of the Ruler who made the wagf and a Ruler 
who is not the owner of a property cannot 
make it wagf. To say that he made the 
‘-erevyenue of those villages waqf is futile. The 
property which is made wagf must be in 
 existonoe at the time of the wagf and the 
future revenue cannot be deemed to be in 
existenoe when the wagf was made. Moreover, 
revenue is not such & property as can be a 
fit subject of wagf. The plaintiffs might 
have alleged that the grantee after receiving 
the villages from the Muhammadan Rulers 
created a trust for publie charitable purposes, 
but they have not done so, and I am saved 


* the trouble of discussing that point, It only `“ 
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“ruled in Kunwar , Doorganath Hoy v. 


is debulier." 
“are bound to prove a public trust by strong 
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rethains to infer the existence of a public 
óhariby from the fact that the income of the 
property has been .spentin supporting fukirs 
fora long time. The income of & perpetuity 
may for centuries be spent in supporting 
fakirs and visitors but that will not be 
sufficient to turn it into a public oharity. 
Their Lordships of the Privy Oouncil’ have 
mM- 


chander (1) that “a plaintif who seeks to sot 


‘aside an alienalion of lands-on the ground 


that they are debutter, 3. 6., dedicated in 
perpetuity to support the worship of an 
idol, must give strong and olear evidence of 
the endowment. The mere fact that the 
rentg ofa partioular mahal hava been applied 
for & considerable period to the worship of &n 
idol is not sufficient proof that the mahal 
In the same way, the plaintiffs 


and clear evidence and the mere fect that the 
income of the property for a long period has 
been spent to support fakirs and visitors is 
not sufficient to establish a public trust. 
If we iske into account the facts that Hira 
“Das, Ganga Persad, Nehchal Das and Mela 
Ram were interested in securing the posses- 
Bioh of the gadds villages and that the 
easiest way to gain their object was to atate 
that the villages were granted for charit- 
able purpose, their statements for proving 
a trust for public purposes of a charitable 
or religions nature are of no value. The.rule 
against perpetuity was notin force in India 
at the time when te alleged grant was made 
and there is nothing to show that a per- 
petuity was not created. Moreover, there is 
nothing in the two papers to show that a 
makani is under a legal obligation to spend 
the income in s publie or religious charity or 
thatany fakir, save those for whom allowances 
are fixed, can claim any support as of right 
and in the absence of these two elementa the . 
statement thatthe jagur was granted for 
charitable purposes is df no use. It simply 
means that the grantee and his disciples’ who 
were fakirs stood in need of support and that 
for their support the grant was made. 
The statement of Mela Ham dated the 18th 
of May 1651, the statement of Paran Atal 
dated the 23rd of December 1897 (Exhibit 
21), which has not been translated and print- 
‘ed, and the statement of Man Das one of the 


Morris for the plaintiffs read as a whole 


- Vol. XI] 
PURAN ATAL €, DARSHAN DAR. 


are against the theory that the villages at- 
tached to the Baksar gaddi are trust for pab- 
lio purpose, of a charitable or religions natura. 
The facts that there are o2-sharera in the 
"property, that some get fixed allowances in 
cash, and that to some land is allotted that 
the object of the gadds is that the mahant 
should feed himself and should feed a fakir or 
visita incase he comes are not the charac- 
teristics ofa public charity. In the body of 
of the rubkar dated the 5th of July. 1819 it 
is sbabeM that the object of granting the jagir 
(of village Gordhanpar) is the meeting of 
sadabart expenses. This statement is based 
on entries in another paper and is, therefore, 
inadmissible to prove the oontents of that 
paper. The case is the same as to the con- 
tenta of the farmans and parwanas set out in 
the rubkar. Neither the rubkar nor the state- 
ment of Mele Ram contain any statement re- 
garding the legal position of the mahané on 
the Baksar gadds relating to the property of 
“the gadds, and I have not come across any re- 
ported case which deals with the nature of a 
Nanakshahs gadds and the legal position of its 


makani.” Onstom and the religion founded ° 


by Guru Nanak are the main factora in deter- 
mining his legal position. Nanakshahts are 
the followers of the Sikh religion (see the 
statement of;Brahm Ohetan Das, Rule 8) and, 
in the absence of all evidence to the contrary, 
a Nunakshaht gadds is analogous to a muti 
and not to a temple which is the abode 
of a deity. Such being the case, it may be 
safely laid down that thd mahani on the 
Baksar gaddi is not & mere trustee like the 
head ofa temple; that he is not legally bound 
to spend the inoomeof the gaddi in public 
purposes of a charitable or religious nature, 
and that he is not accountable in law. Bash- 
yam Àyyar, J., in Vidyapurna Tirtha Swami 
v. Vidyanidht Tirtha Swami (2):— His obli- 
gation to devote the surplus income to such 
religious and charitable objects is one in the 
nature only of an imperfect or moral obligation 
resting im his conscience and regulated only 
by the force of public opinion and he is, in no 
way, whether as a trustee or otherwise, ac- 
countable in law * - - 89 + 
In legal contemplation, therefore, the head 
"of a mutt as such has an estate for life in 
its permanent’ endowments and an absolute 
_.property in the income derived from the offer- 


.. (3) 37 M, 435 &v p. 455. 
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ings of his followers subject only to the bur- 
den of maintaining the institution. Over the 
corpus of the endowment, however, his power 
of disposition ig very limited, as in the case of 
managers of temples and devatianams. He 
cannot alienate or charge the corpws or 
the income beyond his own life-time, so as to 
bind the muk and his successors, ex- 
cept for purposes plainly recessary for the 
maintenance of the mvit.” In my 
opinion the position of the mahani of the 
Baksar gaddi is exactly the same as that 
of the head of a muti The third docu- 
ment contains the following passage :— It 
has been found that the grant was made, 
among other objects, for the support of the 
class of Nanakshahs fakirs to whioh plaintiffs 
belong and that, from a very remote period,the 
allowance in question has been received by 
the plaintiffs as proper recipienta of the 
bounty and entitled to it. Beforé the defend. 
ant cin succeed in stopping the allowance 
sanctioned by his predecessors and himself 
on succeeding to the gaddi, he must 
show that it was resumable at will or that it 
was an abuse of the endowment.” The above 
passage only shows that the plaintiffs. are 


_ entitled to a fixed allowance from the endow- 


ment which was made among other objects 
for the support of the class to which they be- 
long. The term " endowment” used in the 
judgment cannot possibly be taken to megn 
wagf for the reasons which I have already 
stated and as the question whether the pro- 
perty is a public trust was notin issue the 
passage Gannot be taken to decide that point, 
It simply decideséhat the plaintiffs are en. 
titled to a fixed allowanoe and that fact alone 
is not enough for making the property a trust 
for publio purposes of a charitable as religious 
nalure. 

The fourth document has nothing to do 
with the property being & public trust. The 
suit of the plaintiff in that case was dismiss- 
ed because he failed to prove that he was 
nominated by Mahant Ganga Prasad and that 
his nomination was confirmed by the mahants 
of other gaddts. 


The fifth document, like the fourth, only de- 
cides that the plaintiff failed to prove the 
oustom set up by him for: suooeeding to the 
Baksar gaddi. It does not touch the legal 
position of the mahané of the Baksar guddi 
or of the natare of its property. i : 
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In the sixth document Puran- Atal states 
that unless a disciple of a deceased muhant is 
iustalled to the gadds by the mahants of the 
alharas and the mandaldharts atier the death 
of the mahant according to the custom of the 
gaddi at Baksar, he is not entitled to the gadds. 
An allegation as to the custom of succession 
has no bearing on the nature of the gadds 
property. 

The seventh document also deals with the 
question of succession to the Baksar gaddi. 

The eighth document contains the following 
passage: “I hold muaft property in the vil- 
lage Lasri and the Thakurs hold sremtn- 
dar: property. The revenue of Lasri is re- 
mitted and is assigned to me. It ia remitted 
to meet the expenses of the sumadh of Dargahi 
Shah. This is wagf (endowed) property and 
cannot be divided. The gadd4-nashin remains 
~ the owner of the entire property and cannot 
divide i$ amongs this disciples." 

The above passage falls much teo short of 
proving a public charity. The fact that a 
mahani though owner cannot divide the pro- 
periy amongathis disciples may be the result 
of a custom and is not a distinctive mark of 
its being a t1ust for public purposes. The use 
of the term ‘wagf'’ is ina popular and not 
in a legal sense inaamuch as the revenue 
which was assigned could not be & proper 
subject of wagf. 
| The statement of the Tahsildar, dated the 
the 3rd of January 1896, that the village Gor- 
dhanpur is an endowed property and intend- 
ed for expenses of the fakirs ia not of a 
higher value than other statements to the 
same effect. His opinion cannot imprint the 
character of public charitf upon the property 
of thegadds. [| bave already dealt with the 
statement of Puran Atal dated the 28rd De- 
cember 1207. There is no trace in*it of 
the proposition that the property of the 
gaddi is a publio charity. 

The statement in the village administra- 
tion paper of Bhawapur Mastuagar is:-— The 
income of this village is given in charity to 
fakirs after paying Government revenue. This 
village was granted to our ancestors for charit- 
able expenses and it has all along been in our 
possession for generation after generation. 
We or our successors have no right to make a 
transfer of it by means of sale, gift, eto., for our 
own necessity nor can it be sold by suction in 
satisfaction of a debt." The above statement 
places the property of the gaddi in the posi- 
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tion of the property of a mw only and 
does not conclusively establish that it isa 
publio charity. i , r 

Oral evidence to prove that the property of 
the gaddt at Baksar ia & trust for public _ pur- 
poses ofa charitable or religious nature can- 
not, in the constitution of things, be of much 
value. Whatever there is, is, in myvopinion, 

vague and insufficient. 
Gur Narain says’ these gadd:'s hav’ been 
founded for charitable purposes." Nanak- 
saran says [have always heard that the 
Baksar gaddi was founded by an Emperor.” 
Hira Das is silent on the point. Basdeo states 
“I have never heard of or seen any sanad re- 
lating to the Baksar gaddi.” When cross- 
examined he ssid that “the property of the 
gadi was received from an Emperor." 
Man Das says nothing to show that the pro- 
perty of the gaddi is a trust for public pur- 


: poses. On s careful examination of all the 


documentary and oral evidence addnoed by 
the plaintiffa to establish ibat the pro- 
perty of the Baksar gadis is a trust for public 
purposes of a charitable or religious nature 
and that the mahani of the Baksar gaddi is 
& trustee accountable in law, I come to 
the conclusion that it fails to establish those 
propositions. When I find that the rule 
against perpetuity was unknown in India in 
the days in which the Baksar Foundation 
was eetablished; that the Hindus and Muham- 
madans were addicted to lavish property on 
-priyate charities of illusory character;.that 
they looked upon, them as the best means of 
salvation in the life io come, and that they 
even now hate the rule against perpetuity, the 
conclusion that the property attached to the 
Baksar Foundation is nota trust created for 
public putposes of a charitable or religious 
nature and that the makani of the gaddi is 
not a trustee like the manager of a temple 


, becomes irresistible. From the fact that 


the grant was made to a mahani, it does not ' 
follow that a publio. "charity was created. 
The question that a property is, & public 
charity is not a pure question of fact. All 
the legal requisites essential for the consti- 
tution of & public charity must be establish- 
ed by strong and clear proof in order to en- 
able a Court of justice to declare thata pro- 
perty isa public oharity. The statement of 


_& witness or of a party that & property was 


granted for charitable purposes is not enough 
to make that property a public charity, 
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Further, the institution which encourages 
celibacy and parasitism and offers temptations 
to erime and vice can not be an institution 
for public purposes of a charitable or religi- 
ous nature. 

Id this yiew of the case I need not go into 
the other pointa raised in appeal. For the 
above reasons I would allow the appeal, 
set aside the decree of the Court below and 
dismiss the plaintiff's claim with costs includ- 
ing in fhis Court fees on the higher seale. 

Charnier, J. —T'his is an appeal by the de 
fendant in a suit brougnt against him by 
the respondenta under section 539 of the 
Oode of Civil Proosdure, 1882. 

The pleadings and the findings of the Court 
below have been set out by my learned ool- 
league and I need not repeat them. 

The appeal raises the following questions, 
namely: — 

1. Whether, on the allegations contained in 

-the plaint, the guit is maintainable under sec- 
tion 539 of the Code of 1882 
2. Whether the property in question is 


held by the mahani for the time being on 
trust for public charitable or religious pur-, 
“for the time being as trustee for publio 


poses, and if so what are the terms of the 
trust. 

8. Whether the defendant should be re- 
moved from the position of ‘trustee and 
mahani, and 

4, Whether Darshan Das is a suitable per- 
son to be appointed trustee in plàoe of the 
defendant. 

The sanction granted by i Legal Remem- 
brancer is couohed in very general, not to say 
vague, terms and objection might possibly 
have been taken to the suit on that. ground, 
but no such objections were taken in the 
Oourt below and no such objection has been 
taken in the grounds of appeal to this Court 
or in the arguments before us. It is, there- 
fore, unnecessary to consider the question. 

On the first of the fotr questions stated 
above it was contended on behalf of the de- 
fendant-appellant that the suit was one by 
& person calling himself a duly appointed 
trustee aguinst a person alleged by him to 
be a trespasser and was, therefore, not main- 
tainable onder section 5398. Itis true that 
the plaintiffs in*paragraph 14 of their plaint 
ray that the mandaldhart mahants declared 
the defendant to be unfit to remain on the 
gedds and installed the plaintiff Darshan 
Das as mahant in his place, batin peragraph 
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15 the plaintiffs admit that the defendant 
resumed the gaddé and in paragraph 16 
they oall him the present mahani and in 
their prayer for relief they ask the Court to 
remove the defendant from the offloe of mahani, 
Moreover, the suit is not brought by Darshan 
Das alone but by Atma Ram and Darshan 
Das as persons interested in the alleged trust 
property and onthe strength of permission 
granted by the Legal Remembrancer. In 
other words, the plaintiffs recognise the 
facts that the defendant is, or was at the 
date of the suit mahani of the gaddi, and that 
the attempted appointment of Darshan Das 
was & failure. It is the cege of the defend- 
ant also that he is stil mahunt: of the 
gaddi. In these circumstances, I agree with 
my learned colleague that the suit is main- 
tainable so far as the plaintiffs’ allegations 
are oonoerned. Itis conceded by the defendant 
that a snit will lie under section 589 for the 
removal of a trustee of property dedicated 
to public charitable or religious purposes. 

Ths crucial question in the case is, whether 
it has been established that the property 
attached to Lhe gaddi, is held by the mahani 


charitable or religious purposes. My learn- 
ed brother has set out the documents on 
which the plaintiffs rely. He observes that 
they show that the villages attached to the 
gaddi were granted by the Moghal.Gevern- 
ment for charitable pur poses and for the 
support of faktrs and visitors but he says that 
the creatioN of trusts except by way of wagf 
was unkuówn to the law followed by Mu- 
hammadan Itulera, that itis not suggeated 
that the villages were made vagf for the 
above purposes by them, that there is nothing 
to show that they were'the owners of the 
villages and that the revenue payable for 
the villages could not be the subject of a waqf. 
The two earliest documents, namely, the rul tar 
of July 1819 and the deposition of mahant 
Mole Ram taken in May 1851, soem to me to 
show that there was of old a Nanakshaht 
gadi in Mowsah Baksar, that Baksar iteelf 
and Gordhanpur had from time immemorial 
been held by the mahani of the gaddi, that 
thosa two villages and Mansah' Lasri were 
granted to the mahané or the 1evenue thereof 
assigned to him to enable him to dispense 
charity, to support fakir and. visitors and 
for sadabart. I do not aay that such grants, 
whether of the pangan of the vil. 
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lages or of the revenue, created: a trust’ 
but the facts that such grants were 
made to the mahant indicate that there was 
in existence a Nanakshahs gaddi- The object 
of the grants seems to have been to enable 
the makani to maintain the institution. A 
similar grant by Alamgir to a Hindu religi- 
ous institution was brought to my notioe re- 
cently in a case of Basi Ban v. 8:1 Kishan 
(3). The judgment of the High Court in 
1878 shows that there was an endowment the 
funds of which were to be devoted, in part 
at all events, to charity. The circumstances 
that some of the fakirs attached to tho insti- 
tution established their right to definite &llow- 
ances does not show that there was no trust 
for public charitable or religious purposes. 
Tt seems that one of the practices of the in- 
slilulion was to send out fakirs to preach the 
faith they professed and to make converts. 
In 1888 there was litigation in the course 
of which it was decided that the Baksar gadds 
was one of several institutions constituting & 
mandal, The correctness of this was admitted 
tte defendant in his written statement” 
ated November 24th, 1894. "Then there is 
a deposition by the defendant dated January 
bih 1906, in which he admitted that the 
property attached to the gaddi was trust 
property. In the wwaptb-uloars of Mousa 
Bhewapur, one of the villages attached to the 
gadds, it is stated that the income of the 
village i8 given in charity to faktrs that the 
village waa granted to a previous mahant 
many years ago for charitable expenses. And, 
` lastly, we have the depogtior of the defend- 
ant dated December 23rd 1907, in 
whioh he said that the objeot of the gaddi 
was to provide for the wakani and fop any 
falirs that might come (koe fakir waghaira 
awen unko lhtlao). It seems to mo that this 
evidence makes it quite clear that the mahant 
for ibe time being holds ihe property as 
{rustee. The learned Vakil for the defend. 
ant feelirg the force of this evidence raid 
the evidence relied upon by the Court below 
might show that the property bave been 
ireated as trust property but if so the mahanis 
cannot have known their true position. Ho 
suggested also ihat, although the eviderce 
might possibly be held to establieh g irnet, 
there was nothing to show ibat there was a 
public trust. 


* (8) 180, 0. 79; 6 Ind, Cas, 1008. 
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It seema beyond doubt that in order that. 
a trust may be a trust for public purposes 
ib is not necessary that it should bea trust: 
for the benefit of the public at large. It 
is suffieient to show that it is a trust for 
the benefit of a section of the publio [see 
Jugal Kishore v. Lakshman Das (4).] Nor is 
it necessary in every caso to produce definite 
evidence of the creation or origin of the trnat. . 
If such evidence were required in every cage 
Many public trusts would .come to an end. 
The evidence inthe present case seems to 
me to establish that for the greater part of 
& century the property attached to ihe gaddi 
at Bakear has beer acknowledged to be trust 
property and that the object of the trust 
ia to .provide for the mahani, for the fakirr 
attached to the gaddt and for visitors thereto, 
&nd.to provide for the maintenance of 
fakirs whose duty itis to travel &bout and 
preach the faith of their Quru.’ The only 
case which I have been able to find which 
relates to Nanakshohi gaddi of this descrip- 
tion is that of Basant Das v. Ganga Das (5). 
In ihat case, as kere, the makani claimed 
that the property attached to the gadd; waa - 
his private property bui it was held that it 
was trust property. On the whole, I think 
that there is sufficient ‘evidence that the 
property attached to this gaddi is held upon - 
irust for public charitable and religions pur- . 
poses. lam certainly not satisfied that the 
Court below was wrong on this part of the 
cage. The next question ia, whether the de- 
fendant should be removed from hia offloe. 
The evidence produced by the plaintiffs to” 
prove that the defendant has been kbeping 
& mistress was subjected to much criticism. 
It was ‘said that the woman Ruri who is 
said to have been his mistress is in reality . 
his aunt. It may be so. But, apart from 
that there is a mass of evidence which*shows 
that, the defendant is totally unfit to be trustee 
of che property. Hebus wasted the property 
in uselesa litigation. He has taken to drink- 
ing wine and he has set up an adverse 
claim to the property. He has also neglected 
religious observances and practically ceased 
to distribute charity. A sirong case has, in 
my opinion, been made out for removing-him. , 
There remains the question whether Dar- 
shan Das isa fit person to be appointed -a 
trustee. He was selected by the mandaldhars 
(4) 28 B, 850. i 
(6) 2 0, 0.840, 
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mahants which i8 & glrong point in his favour. . 


-An attempt wa&s.made by the production of- 


fresh.evidenoe in this Court to show that 


.he has already encumbered the  property.. 


The evidence produced calls for further ine. 
quiry and I: would call upon the Oourt below 
to conduct such an inquiry and make a report. 
to this Court. 

. But as my learned brother is of.a different: 
Opinion on.the main question in the case the 
appeal must be dismissed with reference 


to the provisions of section 98 of the Code of’ 


Ciyil Procedure. 

Br rax CouRrT. The—order of the Court is 
this appeal be.dismissed with costa which in 
this Oourt will include fees on the higher 
scale, e 

| Appeal dismissed. 
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“Dharmakarte” moaning of —Declaraiion as to per- 
jormanoe of duties of an ofice— Power of a spirital head: 
to fine an inferior spiritual dignitary—Juriadiction of 
Civil Cowris to question Propriety of fine. 

The term ‘Dkermakarta’ as ordinarily understood 
in the legal phraseology of wiak institutions, 
practically means-& ‘trustee.’ The word is, howarer, 
sometimes used in '& limited sense where the 
designation only is given to “a particular functionary 
by immerorial usage, and with the designation go 

rtain rights and duties of a kind usually associated 
with the office of DharmaFaria in its conventional. 
acceptation. 

Sri Badagora " Ramanuya Jiyangaslw v. Sri Mahant 
Rama Ktsore Dossjee, 22 M. 189, referred to. 

Civil Courts are -competent to gives declaration: 
ihat.a certain person is entitled io perform the 
duties of «n offce, ca uk. veut. © 


m 
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, Whéro a duty is cast upon @ ahaa cited of his 
connection with an ‘institution, or an abstract per- 
sonality (as distinguished from a specific individuasi. 
who might absolve him from performance), and 
where itis primarily for the . banefit of such institu- 
tion. or porone that the duty should be per- 
formed, the man may reasonably claim the aid of.the 
law: to prevent his being obstructed in performance 
of tho same. The right, however, is granted in the 
interests of the institution or abstract 
and not of the individual claiming it, and where the 
right has ceased to be beneficial to the former, ib 
should be refused. 

eee a Dharmákaria, or-& superior spiritual 

tary, claims -the right to impose a fine on an 
inferior spiritual dignitary, the propriety of thefine 
may be called in question ina Ofvil Court, and the 
person, fined, if successful, can obtain its refund. 

The right to finea subordinato should be strictly 
made out and is by no means to be presumed -to 
attach to the su e offlos, and in the case ofa 
revered and -placed spiritual dignitary, the 
due performance of. sduty is sufficiently secured, 
not by the power to infilot petty fines, but by 
removal from office in the cage of persistent mis- 
conduct, 


Appeal againat T decree of the District 
Oourt of North Arcot in O. 8. No. 30 of 1898. 
Mr. P. R. Sundara Asyer, The Hon'ble Mr. 


e L. A. Gorindaragara Aiyer and Mr. A. Rama- 


chandra Aiya:, for the a darn 

The Hon'ble Mr. P. S. Steanwamy Atyar 
(Advocate-General), Mr. R. Sadagopachariar 
and Mr. S. Gopalasaw my Atyangar, for the 
Respondents. 

J udgment.—This litigation is in con- 
nection with a group of temples situated in 
the neighbourhood of Tirupatiin the North 
Arcot ,District, and generally known as the 
Tirumajais Tirupati Devastanams, They are 
84 in number, HS shown in plaint Schedule 
A; but the most *importent ones are the four 
mentioned below, ‘which are also the only ones 
which have any income: 

No 1. Sri Venkateswaraswami on Tiru- 
- pati Hill. 

No. 2. Sri Govindarajaswami at Tirupali. 

No. b. Sri Kothandarameawami at Tiru-, 
pati. 

No. 7. Padmavatiswami at Tiruchanur. 

The other temples are all dependant on one 
of these four and are maintained ont of funds 
allotted from the revenues thereof. 

The defendant is the Makant of the Hathi- 
ramji Mxti at Tirupati, and, aa such, holds 
the office of Vicharanakarta (trustee) of all 
these temples under a sunnad granted by 
Governmentto then “Mahan in 1848 (vide 
Exhibit XXXIII). 

. The plaintiff is the head of another Muti 
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known as the Pedda Jiyangar's Muti, he him- 
self being known .as the Pedda Jiyangar- 
This office descends by nomination, each Ped- 
da (big) Jiyangar nominating & disciple as 
Chinna (small) Jiyangar. The Ohinna Jiyan- 
gar acta as a sort of aker ego’ of the Pedda 
Jiyangar during the latter's life-time and 
succeeds him at his death. Whether this 
amounts to an unfettered right of appoint- 
ment is disputed, but it is not denied that 
as far back as we have any record (certainly 
for more than a century) the office of Pedda 
Jiyangar has invariably descended in this 
manner. 

On behalf of the plaintiff it is claimed that 
from time immemorial the Pedda Jiyangar 
has been the Dharmakarta of all these 84 
temples, and as such entitled to the rights, 
honors and emoluments set forth in plaint 
schednies B. and OG. The suit is brought for 
a declaration to the above effect, and for 
various incidental reliefs, which it is unneoen- 
gary to recapitulate here. 

The defendant’s contention is, that the 
plaintiff is merely a hereditary servant (Udi- 
yam Mirasidar) of fiveof the plaint temples, 
and, as such, under the orders of himself (the 
defendant as trustee. He denies that the 
plaintiff is the Dharmakerta’ of any of the 
temples) or entitled, as of righta to the vari- 
ous items of schedules B aud O. He alleges 
that such rights, privileges and’ emoluments 
as ihe plaintiff is entitled to, he enjoys in 
recognition of the religions duties which, as 
Pedda Jiyangar, he is boundto perferm in 
certain of the temples. á 

Before proceeding to diaouss the points in 
dispute, it is well to explain the peculiar oir- 
cumstances of these temples. . 

In the first place, they are all of them des- 
titute of any endowments in land ar money. 
Such snam lands es are attached to them 

aro service tams teld by various temple func- 
tionaries in remuneration for their services, 
and do not contribute to gen temple re- 
venues, 
come(at least three lakhs annually)is derived 
from the offerings of devotees and pilgrims. 
These are collected in the mest business-like 
manner, Every service tothe deity perform- 
ed by, oron behalf of, a devotee has to be 
paid for on a fixed scale. Fer instance, ifa 
pilgrim wishes & necklace to Ee used for the 
decoration of the idol, this will cnly be al. 
lowed on condition of Bis depcsiling also ihe 


- 
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On the other hand, a very large in- 


(19 


full value of the necklace in cash for credit 
to the genreal revenues of the temple. Ifa 
pilgrim wishes camphor to be burnt before 
the shrine a fixed feo has to be paid by him. 
The same principle obtains throughout. 

The moat striking featare has yet to be 
indicated. Up to 1843, when the defendant's 
predeceasor was appointed trustee of the tem- 
ples, all the surplus revenues of the tempfes, 
after defraying the oost of the temple service, 
were appropriated by the sovereign powrer. 
This practice the British Government inherit- 
ed from its Mahomedan and Hindu predeces- 
sors, and it has prevailed from timeimmemo- 


.ri&l. The surplus revenues thus appropriated 


amounted at the beginning of the last century 
tosomsthing like two lakhaof rupees annually. 
As a natural consequence, we find record 
of the most minute superintendence of tem- 
ple affairs exercised by Government, through 
the Collector and Tashildar, up to the time 
when it severed ite connection with the in- 
stitution by the samnad of 1818. The temples 
appear to have been treated exactly like a 
Government department, every care being 
taken to cut down unnecessary expenses, and 
prevent the possibility of leakage or embexzzle- 
ment. - 
One instanoe of this, which bulks largely in 
the present case, is & system of double ao- 
counts. Without going into details it may 
be stated that from the time of assumption of 
management by the British Government 
right up to the present day, _independent 


.&oo0unis of receipts and” disburament coon- 


nected with some, if not all, of the temples , 
have been maintained by the Pedda Jiyan- 
gar's subordinates on the one hand, and by, 
what we may term, the ordinary seoular os- 
teblishment ofthe temple on the other. 
There oan, we think, be no doubt that the 
maintenance of this extra set of &ocounta by 
the Jiyangar’s men was intended asa check 
on the low paid subordinates who, headed by 
a funotionary known as the ‘“Parpatiyadar,” 
conducted ihe temple business under the 
Tashildar, during the period of Government 


management, while it has since proved of 


great value in checking and detecting acts of 
misappróprialion on the part of more than 
one of the defendant’s predecessers. 

With these preliminary remarks, we pro- 
ceed to deal with the questions at issue in 
ihe present cate. The very voluminous evi- 
dence appears io have been mosi carefully 
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considered by the learned „District Judge, 
who in his judgment, discnsses it in detail not 
only in connection with each issue, but with 
special reference to each 
items of plaint Schedules B and O. We may 
aay at once that, in our opinion, the ooncln- 
sions at which he has arrived are generally 
Bound, though requiring modification 1n oer- 
tajn particulars. His judgment and decree 
entirely rejects the plaintiffs claim to the 
Dharmakarfaship of any of the temples and, 


white recognising his claim in a more or less 


modified form to some of the rights, honours 
and emoluments sued for, states (issue No. 3) 
that he is merely a hereditary servant (Pari- 
charaka) of the temple, and that it is merely 
as such and not as Dharmakarta that he is en- 
titled to such rights, honours and emoluments 
as are allowed. Against this decree, the plain- 
tiff appeals. 


The question of the plaintiff's’ status and 


position with reference to the temples, apart 
from considerations of the particular rigbts, 
honours and emoluments incidental thereto, 
may be conveniently considered first. It 
forms thechief subject-matter of issues Nos, 2, 
8 and 4. Issue No. 1 relates to the truth of 
the plaistiff’s version of the history of the 
temples and their connection with his Muh 
sinoe the 10th century. Its decision is not 
necessary to the disposal of the case, and the 
Judge’s refusal to record a finding, in the ab- 
,senoe of more definite and reliable evidenoe 
‘than is forthcoming, appears to be justified. 
The question of whethef the plaintiff is a 
Dharmakarta ot allor any of the temples or 
" only a Paricharaka or hereditary servant” 
has been most strenuously contested, though, 
in our opinion, the contest has -been largely 


due tothe use of the same term in different’ 
meanings. The term “Dharmakaria” as’ 


" ordinarily understood in the legal phraseo- 
logy of religious institutions “(bo quote the 
learned Distriot Jadge) practically means 
trustees. ° 

There can beno doubt that in this sense 
the plaintiff is not Dharmakarta of any one 
_ of the suit temples. The office of trustee is 
in fact held by the defendant under the title 
of Vicharanakarta and a reference to the swn- 
nud (Exhibit XXXIII) and to the contempo- 
raneous (lofernment Order dated the 21st 
April 1848 (Exhibit COOLI) and the Collec- 


tor’s report, on which it was based, shows thet ~ 


the idea of appointing the Padda Jiyangar as 


~ 
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of ihe numerous 
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joinb trustee was considered, and deliberately 
rejected. The plaint is, no doubt, ambiguous 
as regards the meaning to be attached to the 
term ‘Dharmakarte,’ and « written state- ` 
ment filed by the plaintiff in the Distriot 


. Court in the course of the hearing has litile 


or no effect in resolving the ambiguity. The 
District Judge came to the conclusion that 
it must be taken-to be used in the sense 
in which it is usually understood (5. 6, as 
trustee) ; and in that view has entirely rea cat 
ed the plaintiff's claim to the Dharmakarii- 
ship. The learned Vakil for the appellant 
has, however, in arguing the case before us, 
been most careful to make it clear that he 
olgims for his client no oo-trusteeship with 
the defendant, or any trusteeship at all. His 
claim is aimply that his client' is entitled to 
the designation of Dkarmakarta (the, phrase 
being used in & special and limited sense), 
and that with the designation go certain 
rights and duties of a kind usually associated 
with the office of Dharmaharía in its conven- 
tional acceptation. That the phrase ‘Dharma. 
karta’ is susceptible of this interpretation is 
clearly laid down in the judgment of thia 
Oonurb reported in Sr Sadagopa Ramanmuja 
Jiyaugaris v. Sri Mahani Rama Kisore Dossi 
(1). That was à case between the very - 
game parties, in which the present defendant 
sued in the Obart of the District Munsif for 
an injunction restraining the present plain- 
tiff from using a seal bearing the inscription 
" Dharmakaria of the Tirumalai Tirupati 
vagaira Doevastanams;’’ and the question of 
whethtr the plaintiff was entitled to be 
called Dharmaharia of almost all the present 
suit temples was inquired into and decided. 
It was held that the plaintiff wasthe Dharma- 
karta in a limited and special sense of five 
temples (Nos. 1,2, 8, 4 and 13 of plaint 
Schedule A). To quote the judgment of this 
Court,—' His rights and duties as such ara 
notso wide as those which often appertain tő 
the office of Dharmakarta in other temples 
‘and which appertain to the defendant himself 
as Dharmakaria of the temple at Tinnanore. 
His rights and duties are of a limited oharao- 
ter and he i5, in many respects, subordinate 
to the plaintiff, but by immemorial usage he 
has the title of Dkarmakaria of the Tirumalai 
and Tirupati Devastanams. By immemorial 
custom he. has also the right as Dharmakerta, 
to use &seal in making remittances and 
(1) 33 M. 180. 
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doing ceriain other acta as, Dharmakarta of 
those temples.” The plaintiff's right to 
Dharwakartcship of the other temples, even 
in ihis limited repse, was found against him. 
The respondert's Vakil urges that the deci- 
sion in that cage operates aa res judicata in the 
present suit aa regards tho contested Dharma- 
hastash’p; a queation which ig embodied in 
issue No. 4 and which the District Judge has 
decided in his favour. The appellant’s Vakil 
dirputes this, pointing out, tnter alta, that 
ike present euit is not cognizable by a Dis- 
trict Munsif, and arguing that, on this ac- 
count alone, the Munsif’s decision cannot 
cperate aa res judicata (tide ihe Privy Ooun- 
cil decision reported in Gokul Mandur 7. 
Padmenand Singh (2). i 

The learced Advccate General has argued 
on behalf cf thererpondent with considerable 
force {kat the principles enunciated in the 
judgment in that care (which sre of the 
nature of an obtter dictum) are not applicable 
io cases In which an uneuccessful litigant 
has joined the cause of action sued on in 
the first suit with other canses of action 
regainat the same defendant in a subsequent 
suit-in order to agitrte the rame question 
again-and obtain a new adjudication. Whe- 
ther this is 80 or not, and whatever doubts we 
- may feel on the point, it can hardly be said 
ibat the present suit falls within the category 
referred to by the Advocate-General.: We 
should be disposed to hold that the Munsif’s 
decree did not operate as 164 judicata i in the 
present case; but the question is really only 
of academic interest in the present casg as far 
as this’ caee is concerned. The evidence 
now adduced on the question of Dharmakarta- 
ship is aubstantially ihe ramo as that put 
forward in the Munsif’s Court; and we have 
no hesitation in arriving at the rame obn- 
clusion ar was then reached by the District 
Muonsif, District Judge and this Court in 
guccestion. The evidence is sufficient to 
establish ihe plaintiff's right to the Dharma- 
havtaship (in the limited sense above indi- 
cated) of the two principal temples of 
Tircmalai ard Tirupati (Nos. 1 and 2) and 
of the three minor temples (Nes. 8, 4 and 
18); this is the findirg of the, District 
Judge (tide paragraph 13 of his judgment) 
and it is not contested in this Court by 
the learned Advccate-General who appears 
fcr ike respondent. 


(2) 29 C. 707; 6 C. W, N. 825; 4 Bom, L. B. 708. 


. INDIAN OARHR, 


As regards the other, 
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temples we agree with the District Judge 
in rejecting the plaintiff's claim even to & 
limited Dharmakarteship. The question bas 
been argued by the appellant’s Vakil only 


“with reference to the Ramaswami temple 


(No. 5), the Tiruchanur temples (No. 0) 
and the Vedanta Desikar temple (No. 14). 
‘The evidence regarding.cach hes been. very 
fully and carefully dealt with by the learned 
District Judge and calls for little further fe- 
mark from us.. The plaintiff’s case 88 re- 
gards Ramaeawmi templa practically depgnds 
On & single eniry in Exhibit IV, & reoord 
of inqniry prepared the Talwg Sheristadar 
in 1817, wherein the Pedda Jiyavgar isre- 
ferred’ to as the Dha:makarta of the temple. 
In another entry in. the same rceord itis 
Blated that ike Dha:makarias of the same 
temple are two totally different persons. In 
the face of these contradictory entries and 
in the absence of any liable corroborative 
evidence the plaintiff's claim cannot be ad- 
mitted. 

[Their Lordships considered the evidence 
and found that plaintiff was only a Dharma- 
basta in a limeted sense of three of the plaint 
temples and that in regard tothe remaining 


‘twenty-nine temples, thoegh he enjoyed a 


position of more or less importance, he was 
only & Parichsaraka:or hereditary servant. 
Their Lordships then prooeeded:—] ; 
Before proceeding to a detailed consider- 
ation of the various items of.iighta, honours 
and emoluments in dispute, issues Nos. 5 and - 
18 may be briefly dealt with. Issue No. 5 
relates tothe plaintiff's rights to use a meal 
bearing the inscription " Dharmakasta of the 
Tirumalai, Tirupati and other (vagatra) Deva- 
stanams.” This right was found against him 
in the litigation of 1894 which was concluded 
by the judgment of this Court already refer- 
red to. (See Sadagopa Ramanuja Jiyangarlu 
v. Sri Mahani Rama  Kisore Dosen” (1). 
Whether the. Munsif's decision operates as 
res sutitcata or nob (a point on which, as al- 
ready remarked, we express no final opinion), 
we have no doubt whatever on the evidence 
now before us ibat it was perfectly correct. 
The use by the plaintiff of a seal bearing such 
an inscription would be calculated to convey 
& most misleading impression as to his rights 
over those twenty-nine temples, of which he 
kas been found not to be the Dharmakarta ; ; 
and the defendant ia entitled to object to it, 
Issue No.. 18 raises the question of the 


Vol. Xij 

* — PABAMAHÓÁ MBA v. PRAYAYA DOSJI. 
effect of the rasnamah decree of the North 
Aroot District Court in Original Suit No. 9 
of 1868 on its flle. “This decree i$ framed in 
the most ambiguous language; but after care- 


fol consideration we are not prepared to 


differ from the construction placed upon it 

by the learned District Judge. The decree 

ia so indefinite that “ib may fairly be said 
to determine nothing ab all, and cannot 

Operate as res judecata on any of ‘the questions 

raised in the present suik, 

_ Of the various items above referred to, 
thrse have been deemed of sufficient import- 
ance to form the subject of distinct issues, 

vis., | 

(a) the right of keeping the Lachana 
keys (issues Nos. 9 and 10) 

(b) the action of the Makant in reducing 
the monthly sum paid to tha plaint- 
iff and withholding further payment 

_ pending adjustment of the difference 
(issue No. 14) 

(c) the defendant's right to fine the 


plaintiff and the propriety of his” 


action in doing so in a specified 
instance. 


The others find place in the plaint Schedules 


B and O, and the qneation whether the. 


plaintiff i is entitled to each has been consider- 
ed ,in great detail by the District Judge 
under issue No. 2. 

A few preliminary remarks may not be 
out of place. . There appears to have been a 
great deal of disoussion in the District 
Oourt, as there was before us, as to whe 
ther the performance 'bf oertain acts by the 
plaintif was a duty cast upon him in virtue 
of his position (whether as Paricharaka or 
Dharmakaria); or a right enjoyed by him 
by reason of the said position. The Dis- 
trict Judge, in many instances, while hold- 
ing that the praciios has been for the plaint- 
iff to perform a certain act has held that 
its performance was only a duty on the 
plaintiffs part, which the defendanta might 


iusist upon, and in no sense a right in reoogni- . 


tion of which he (the plaintiff) could obtain 
a legal declaration. The plaintiff's claim for 
all such items has been disallowed. 

In our opinion this distinction between 
righte and duties ts, in most cases, & distinc- 
tion without a difference. There issuch athing 
as arightf> perform & duty, and where a duty 
is cast upon & man in virtue of his connection 
with an institution, or an abstract personality 
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(as distinguished froma apecificindividual who 
might absolve him from performance) and 
whore itis primarily.for the bsneflt of such an ` 
institution or personality he may reasonably 
olaim the aid of the law to prevent his being 


obstructed in performauos of the same. On 


the other hand, in conceding such a right, it 
must be borne in mind that it is granted in 
the interest of the institution or abstract per- 
sonality and not of the individual claiming 
it; and tbat, where the right has ceased to 
be beneficial to the former, it should ba 
refused. These are the general principles 
to be borne in mind in dealing with the 
numerous clàims set up by the plaintiff 
regarding the performance of specific acts of 
& more or less decular nature. His claims 
to enjoy for his own benefit certain honours 
and emoluments in virtue of his office and 


to perform oertain religious fanctions stand, 


of course, upon a different footing. 

[Their Lordships dealt with the evidenoe 
relating to issues Nos. 9 and 10 and 14; and 
disallowing -the plaintiff's claim re the right 
to hold the keys of the temples, found in 


his favour on the 14th issue. Their Lord- 


ships next disoussed the propriety of the 
fines imposed by defendant on the plaintiffs, 
as follows:— | - 

The next question for usen 18 
that raised in issue No. 16 regerding the 
Mahants power to fine the Pedda Jiyangar. 
In 1896, the defendant fined the plaintiff five 
rupees for failure to remove from offlos an 
Ekangi who was suspected of theft; and this 
is the solitary incident which has -bronght 
the "matter to notica. The District Judge 
has found tha? there waa no justifiable ground 
for imposing the fine in question; a con- 
clusion in which we have no hesitation in 


- concurring and agrinst which no arguments 


have been adduced before us. On the general 


question, however, he finds (1) that Govern- 


ment had-the power of fining the Pedda 
Jiyangar during the period of Governm&nt 
management, (2) that the same power was 


. transferred to the Mahant when he- was ap- 


pointed. Vicharanekarta and (3) that the 
relation of the parties being analogous to 
that between master and servant, the de- 
fendant cannot question the propriety of the 
fine in & Oourt of law. 

Tt may be stated at once that the 
learned Advocate-General who appears for 
the respondent does not diapute the power 
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of the appellant to call in question in & 
Civil Court the propriety of the fine; and, 
jf sucoessful, to obtain & refund; while. he 
ia content to base the power to fine on 
the right of a master to deduct from the 
wages of & servant an amount proportionate 
to the damage, moral and material, caused to 
himself by the servant's neglect or faulty 
performanoe of his duty. "Thus viewed, the 
power to fine is contingent on. the receipt 
of wages by tbe person fined; a condition 
which appeara to be wanting id the present 
case. It is not contended that the income 
derived from the tnam land attached to 
the plaintiff's office constituted wages and 
we bave already found that the cash allow- 
ance drawn by the plaintiff was not hia 
own salary, but a special allowance to enable 
him to entertain a ataff of clerks and other 
‘anbordinates sufficient for the performance of 
hia secular duties. 

We oertainly consider that the right to 
‘fine a subordinate should be strictly made 
qut and is by no means to be presumed 
„to attach to the superior office. Jn the 
present case, we find no sufficient evidence 
to support it. It may be that Government 
during the period of ita direct management 
possessed the right, as they certainly had 
ihe power, to fine. As pointed ont in the 
' introductory remarks, the powers exercised 
by Government in the firat four decades ‘of 
the last century were practically unlimited. 
Looking to the manner in which the temples 
and their incomes were managed and applied, 
it is difficult to say that Government gtocd 
. jn the position of a trustee at all; if it 
did, the powers possessed anti exercised by 
it were certainly not limited to those ordi- 
parily possessed by a trustee, but also in- 


cluded the rights inherent to the sovereign. 


power. Whether the sunnud (Exhibit 


XXXIII) be regarded as establishing a new. 


trust altogether or as transferring fo the 
mahcni such portion of the powers of Govern- 
ment as were exercised in virtue òf a pre- 
exisiing frusteerhip, it is clear that the 
powers of the mahant were by DO Means co- 
extensive with those previously held by 
Government; and any argcment based on the 
areumption that they were is fallacious. 

(After referring to certain documents their 
Lordships prececded:— ] 

Tke learred District Judge is of cpinicn 
ilat tLe v11cetiietcd power to fineto Jiyan- 


t 
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gar, as well as other temple officials, is 
absolutely necessary to the due administra- 
tion ofthe trust, We cannot agree in this 
view. In the case of a high-placed and revered 
official like the plaintiff, the due performance 
of duty is sufficiently seonred, not by the 
power toinfliot petty fines, but by removal 
from office in the case of persistent miscon- 
duct. 

In our opinion issne No. 16 should have 
been decided in the plaintiff's favour; and the 
plaintiff must be given the declaration syed 
for in this connection as well as a refund of 
the fine. 

[The learned Judges then discussed in 
detail the evidence regarding the remain- 
ing itema of plaintiff's. claim and in the end 
affirmed the decree of the lower Court with - 
certain modifications. | 

Decree modified. 





OALOUTTA HIGH COURT. 
€ zcoxp CIvIL Appsat No. 1240 or 1508. 
June 15, 1911. 
‘Present7—Mr. Justice Coxe and Mr. Justice 
Teunon. : 
ABHOY CHARAN JELIA asp OTHERS — 
DEFENDANTE—À PPELLANTÉ 
corsus : 
TH MALO-—PrAnmTtTI-— 
RHPONMDENT. ` 
Fishery —Private right —TYdal and navigable river— ` 
Grant Jrom or tn a how 
VAI LN D of enjoyment openly, publicly, 


Private fce of fishery in public waters.may bo - 
acquired either by & grant from the.Crown or 
preacription from which & i may be presumed. 

ahomed Jaki, 11 O. 484, Satcowri 
Ghosh Mandal v. *Hecretary of State, 22 O. 252; and ., 
Viresa v. Tatayya, 8 M. 407, relied upon. 


V 


DWARKA N 


It is doubtful, however, whether exclusive rights of ` 


fishery can be acquired in & tidal and navigable river 
by proof of mere enjoyment in the manner provided 
ie ene eee nies Act, 1877. 
leintiff has enly, sublicly; peacefully, 

wi Ti d ind ah of right caught fish for. 
the last 80 or 40 years at a pertionlar site in à 
tidal and navigable river. No grant of eny exciu- 
sivo right was proved and when the plaintiff first 
began to fish at the site hedid go Ip the exercise of 
the common right which he shared with other 
members of the public: ^ 

Held, that in the abrerce of circumstances 
indicating that the plaintiffs user was in assertion 
of a right other and higher than the gentral-right, it 
can be referred only to such general or common 
right, cpd his sult for an exclusive right to flah must 
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Appeal from #hedecres of the Snb- Judge of 
Khulns, dated March llth, 1908, modifyiug 
that of the Munsif of Bagirhat, dated April 
80th, 1907. A 

Babn Jadu Nath Kanjilal, for the Appel- 
lanta. 

Babu Sachindra Prosad Ghosh, for the Re- 
pondent. 

Judgment..—The snit ont of which 
this sppeal arises was framed a3 one 
foh the recovery of „possesion of a 
certain portion of the river Daratana 
on establishment of plaintiff'a right to fish 
therein. 

A Civil Court Amin was deputed to locate 
the site of plaintiff's alleged fishery and 
the tract of river in dispute and it was 
thereupon found that what. plaintiff oleim- 
ed was (1) the exclusive right to fish for 
shrimps or prawns by means of a stake- 
net placed across the river and fastened 
to posta fixed at stations 1 and 13 on the 
map prepared by the ‘Amin, and (2) the 
right to prevent the defendants and others 
from placing any similar stake-net across 
the river at any point between his net and 
stations 17 and 18 some six hundred yards 


to the north, and stations 3 and 8a similar’ 


distance to the sonth. 

Às it appeared that shrimps are caught 
only at ebb tide when the current is from 
north to south, the plaintiff-respondent’s 
olaim in respeot of the portion of the river 
lying to the sont of . stations 1 and 
13 has been dismissed but the plaintiff has 
been given a decree declaring his exolusive 
right to-fish by means of n stake net at 
stations l and 13, and. .»estraining the 
defendant from placing any stake net acroas 


the river between those slation3, and sta. 
“tions 17 and 18 to the north. 
The findings on which this deoree is 


based are thac “at the aite in question the 
plaintiff has been catching shrimps by mesus 
of satako.neta for the last80 or 40 years 
openly, publicly, peacefally, without inter- 
ruption and aa of right. 


It has been fourd that the river Dara- 
tans is & tidal and navigable river and the 
decree is, therefore, assajed in appeal sub- 
stautially on two grounda, es, (1) that in 
public waters an exclusive right of fishery 
cannot be acgaired as an easement under 


section 26 of the Limitation Act (XV of 
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Judges in 


lel 
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1877), aud (2) that the user of the plain- 
tiff should have been referred -to the 
general or common right of all members 
of the publie to fish in this tidal and navi- 
gable river. 

It appears to be now settled that pri- 
vate rights of fishery in public waters 
may be acquired either by a grant from 
the Orown or by prescription: from which 
& grant may be presumed, vide, the cases 
of Hori Das Mal v. Mohamad’ Jaki (1), 
Satcowrt Ghosh Mondal v. Secretary of State 
for India (2) ; Viresa v. Tatayya (9). In the 
present case there is no suggestion of any 
grant, and the question, therefore,is whe- 
ther the exclusive right of .Ashery in a 
tidal and navigable river can be acquired 
by proof of mere enjoyment in the man- 
ner provided in section 26 of the Limita- 
tion Act. Inthe case of Arran v. Rakhal 
(4) the points were apparently not taken and, 
ib was tacitly assumed that the provisions 
of the Limitation Act as regards easements 
were applicable as against the Crown. But 
in the case of Vires: v. Tatayya (3) the con- 
trary assumption, was apperently made, and 
in the case of Secretary of State v. Mathurit 
Bhat (6) two learned Judgea of the. High 
Oourb of Bombay indicated the opinion, but 
did not decide, that the provisions of  seo- 
tion 26 of the Limitation Act were not ap- 
plicable for the acquisition of an easement as 
against the Orown. This view appears also 
to find support in the owse of Nitya Hari 
Hoy*v. Dunne (8), where the question was 
with respect eto an exolusive right of ferry. 
Though, speaking, for myself, I am’ inclined | 
to agree in the reasoning of the learned 
the case already cited as 
Secretary of Stale v. Mathura Bhai (5), we 
do not think it necessary to decide the ques- 
tion a8, in our opinion, the second contention 


_of the appellants must prevail. . ° 


As we have stated, no grant of the exolu- 
sive right of fishery now claimed has been 
proved as suggested. “Ib ia clear, therefore, 
that when the plaintiff first began to fish at 
the site in question he did ao in the ex- 
eroise of the common right which he shared 
with all members of the pablic: When if 
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ever the &asertion of this general right 
developed into an assertion of an exclusive 
right: does notappeer. Reliance has been 
placed on oertain criminal proceedings in 
1897 and 1908 when in theo first case. oar 
tain persona were bodnd down to keep 
the peace; and in the second case others were 
successfully prosecuted for cutting down 
plaintiff's extended net. But, obviously, wan- 
ton or malicious disturbance of the plaintiff 
when engaged in the peaceful exercise 
of his common right renders the wrong- 
doers liable to punishment and their cases, 
therefore, do not advance hia present claim. 

There is authority in the cases of Baban 
Mayacha v. Nagu Shravwoha (7) and Nara- 
sayya v. Sami (8) for the proposition that 
ihe method ofexercisihg the common right 
may be regulated by custom, and had the 
plaintiffa alaim been of this nature and 
been supported by astisfactory evidence, 
plaintiff might possibly have obtained a 
certain measure cf relief, but, in the ab- 
sence of circumstances indicating that the 
plaintiff's user was in ‘assertion of a right 
_ other and higher than the general right, 
it can be referred only to such general or 
commonright and his present suit must, there- 
- fore, fail. The appeal is, therefore, decreed 
and plaintiff's suit dismissed. 

Under the circumstances we think ib 
right that parties should bear their own costs 
throughout. Appeal decreed, 


(7) 3 B. 19. (8) 18 AL 49 


IOALCUTTA HIGH COURT. | 
Ormar Cirit Suit No. 882 or 1607. 
May 16, 1911. 
Present:—Mr. Justioo Harington. . 
KHITISH CHANDRA AOHARYA 
CHOW DHURY—P.aistivr 
Tarsus 


OSMOND BEBBEE—Dxrrenpant. 
Admusmisirator pendente Hte—Arcownt passed in 
presence of parties — Re-opening of. accounts then 





pe . 

When the gooounts of an administrator have been 
properly passed by the Court in the presence of the 
parties, he ought not to be called upon to accounts 
over ngain, unless there has been some omisaion, 
frend or mistake, merely because & party objects 
subecquently ihas certain sums allowed by ‘the 
Court as commission ought to have been calculated 
on a principle different fro m that which the Court al. 
lowed when the accounts vn ero in due course before it. 

Ecagram v. Tack, (1881) 18 Oh. D. 298 ; 50 L. J. Ch. 
672, 4« L. T. 8.0; 80 W, R. 784, distinguished. 
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- account be investigated, 


(1911 


Mesers. B. Ühakravarti, and B. K. Lahiri 
instructed hy Babu H. N. Datta, Attorney, ap- 
peared for the Plaintiff. 


Meaars. B. O. Mitler and 8. K. Mallik, in- . 


structed by Mr, W. J. Simmons, Attorney, ap- 
peared tor the Defendant. 


Judgment.—tThis suit has been se, 


down for trial on a preliminary point, 
namely, in order that if may bo deter- 
mined whether, on the facta which 

common ground between the parties, the 
suit can succeed or whether it must nob 
be dismissed. The slaim is, that a certain 
aod five several 
sums which were allowed to the defendant 
in this account .be refunded. The defend- 
ant was the administrator pendenie lie in & 
oertein suib under &n order which -entitled 
him tos commission on the assets at the 
rate of 2 per cent. The 
claimed in this case appear in the account, 
The first is under the date 27th Auguat 1901 
and the last in February 1904. The allege- 
tion of the. plaintiff is, that these. items are 
improper charges, and, therefore, the account 


ought to be o Opened: and these items re- 


funded. Now, there is no allegation that the 
defendant has been guilty of anything of 
the nature ofa frand or dishonesty. It is 
part of the plaintiff's case thatthe items in 
question appear in the aocounta which were 
filed by the defendant as administrator 
pendenie lile, and werb in due course al- 
lowed and passed by the Court. The com- 
plaint wHioh the plaintiff makea as regards 
the first item is that the commission ought 
not to have been allowed on the assets, but 
on the balance left of the assets after satisfy- 
ing the claims which varions Banks had on 
them. As tothe second item, the complaint 
is that commission has been charged on an 
over-valuation of the deceased’s share in joint 
property. Às to the third item,it is said 
thet the commission charged has been cal- 
culated ona higher value than that given in 
the affidavit of valuation. Then, as to the 
fourth item, it.i8 said that the commis- 
Bion has been charged upon the property 


without asüfficient specification of the property: 


on which the commission is charged being 
given. And lastly, the fifth ground of com- 
plaint is, that commission has been charged 
on the gross oollecfions, and it is said it 
ought to have been charged on the net 


particular suma 


^ 
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collections, which would have been consider- 
ably leas. The position whichthe defendant, 
as administrator pendehie' lita, ocoupied with 
relation to the plaintiff, or rather to the 
person through whom the present plaintiff 
claims, was that he was bound.to render 
an account of all his dealings with the 
property during the time he oocupied the 
office to which he was appointed: The 
plaintiff, or rather his predecessor, was en- 
tited to call upon him to seoount. Bat 
when the defendant has accounted, it ap- 
pears tome that he has discharged the 
duty that lay upon-him as lorg as his 
accounts are complete and as long as the 
&coount is honest and ooftaing neither 
any false or fraudulent entries or as long as 
there are no omissions, I confess that 
when the defendant has accounted in the 
presence of the parties who are entitled to 
call on him to acoount anc those parties 
have had the opportunity of being heard, 
and when those accounts have, in the pre- 
gence of those parties, been passed by the 
Court, I cannot see on what principle the 
defendant can be called upon to account over 
again unless there has been fraud, mistake or 
some omission. "The case of -Seagrum and 
Tuck (1), wkich was referred in the course of 
the argument, is distinguishable, because in 
that case the defendant was called upon to 
acodunt for a sum which had been omitted 
from his accounts, and had neyer been ao- 
counted for. In that case the defendant could 
not answer "I have accounted’, because the 
particular sum in respect of which the suit 
was brought did not appear in the accounts 
at all, and he had neglected to do his duty 
to the plaintiff in that suit by nob acoount- 
ing forit. Hereitis oonoeded that every 
item of which the plaintiff now complains 
appears in the accoynt which was rendered 
by the defendant. No case was cited in the 
course of ihe argument as an authority for 
the preposition that the Court would re-open 
aooounts which had been properly passed in 
- the presence of the parties, in absence of 
either omission, fraud or mistake, because the 
party now desires to say that the sums which 
were allowed by the. Court for commission 
ought to, have been calculated on a different 
principle from that which the Court allowed 


when the accounts were in due couree before 
(1) (1881) 18 Ch. D. 288; 50 L. J. Oh. 72) 44 L 
T. 8CO; 20 W. R. ra 
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^ the parties objected to 
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it. In my view,-therefore, the present suit 
will have to be dismissed, because the ao- 
ounta have been passed by the Court in the 
presence of the parties, and there is no allaga- 
tion that the order ofthe Court in passing 
those accounts was obtained by fraud or by 
the suppression of any material faot, If 
the principle on 
which the commission wás allowed, they 
ought to have objected when theaccounts were 
before the Court. For theese reasons the suit 
must be digmtssed with costs on acale No. 2.: 
Sa Surt dismissed. 





OALOUTTA HIGH OOURT. 
MisowLtangoos Civic Aermans Nos. 471, 595, 
596 or 1909. - 
| June 21, 1911. 
Present:—Mr. Justico Coxe and Mr. Justice 
Teunon. 
UPENDRA OHANDRA MANDAL A15 
cR E 


SHAIKH SABHAN—Deranpawt— 


Bespoupast. 
fw — Tenant raising title of third 
pirty—Noecessary paity—He mand. by lower Appellats 
Court— Uini, Procedure Code (Act V of 1903), a 161, 
O Ir. 10, O. XLI, r 38, 

' Ina rent-sait, the tenant set up the title of a third 
person, The suit was decreed by. the first Court, but 
on appeal the lower Appellate Court held that that 
person should be brought in asa defendant, and re- 
manded the case for re-trial on the question of title 
between him and tho plaintiffs: 

Held, that although that person may not be an 
absolutely necessary party to the suit he wasa proper 
party and the lower Appellate Court was entatled to 
hold that his presence was necessary to ensble the 
Court effectually and completely to adjudicate upon 
and settle ell^the questions invol in the suig- 
within the meening of Order I, Rule 10 of the Civil 
Procedure Code. 

It was oompeteni to the Ap 
this case by the orereise o 
under section 151 of the Oode. 

Tohra Bibi v. Zobeda Khatoon, 7 Ind. Cas 76, 320, 
L. J, 888, followed. 


Appeal from the decree of the Distriot 
Jadge of Burdwan, dated August 12th, 1909, 


Parties—Rent- 


| Court to remand 
ita inherent powers 


‘reversing that of the fourth Munmfof Bardwan, 


dated February 8th, 1909. 

Babus Ashutosh Mookerjee and Mahendra 
Nath Roy, for the Appellants. 

Babus Dwarka Nath Ohakravart’ 
Jadunath Kannlal, for the Respondents, 

Judgment. This i 18, & suit for eject- 
ment by a painidar, and the defence is that 
the defendant is & tenant ynder one Anandmoy 


and 
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Dutt, a se-paisidar and ' dar-painidar, who is 
entitled to the land. 

The suit was decreed by the Munsif. 

On appeal the learned District Judge 
held that Anandmoy Dutt should be. brought 
in as defendant, and remanded the ien Se 
re trial on the question of title between him 
and the plaintifs. The only question that 
arises in the appeal is whether the learned 
District Judge was right in remanding the 
cage. 

It appears to ua that, although Anandmoy 
' Datt, may not be an absolutely necessary 
party to the suit, the learned District Judge 
was . certainly entitled to hold that his 
presenoe was necessary to enable the Court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the 
suit, witbin the meaning of Order I, Rule 10, 
of the Code of Civil Procedure. In other 
words, Auandmoy Datt whether a necessary 
party or not, was & very proper party to the 
suit under the circumatances of this particular 
cage. 

Taking that view, the learned District 
Judge was entitled to remand the oase for 
trial, and on this point, we may refer to the 
ee of habib Bakhsh v. Baldeo Prasad(1)and 


* Tohra Bibi v. Zobeda Khatwn (2). The appeal © 


sce be ied pe daa with coste. This decision 
will govern appeal from Appellate Orders Nos. 
595 and 596 of 1509. We assess the hearing 


fea in each case at one gold mohwr. 
(1) 28 A. 167 
(2) 12 0. L. J. 868 ; 7 Ind. Cas. 75. 





: OALCUTTA HIGH COURT. 
Srcoxp Cryin Appaan No, 2278 or 19C8. 
June 20, 1911. 
Present:—Mr. Justioe Ohitty and 
Mr. Justice N. Chatterjea. 
KALI SUNDARI DEBYA AND OTHIRS—- 
DEFNNDANTS——À PPELLANTS 
* TETAK 


GIRIJA SANKAR SANYAL— 


PraIxTIFF— EESPONDEET. 

Bengal-Tenancy Act (VIII of 1885), 4. 108— 
of swit under s. 108— Question. betucen landlords of 
neighbouring estates— Question as to possession- Posses- 
sion at date of fimal pudlication of entry. 

The pleintin this case filed before a Settlement 
Officer nas headed “under section 106 of the Bengal 
Tenancy Act", but in ite form and in the relief 
claimed it was a tile suit’ im which all that the 
~ plaintiff neked for is possession by ojeotment of the 
defendants, ro claim being preferred to correct any 
entry in the record of rights; 


4 
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Held, that the plaintiffs true remedy was to bring 
a suit in the Civil Oourt and thus Tish his title 
and o possession. 
“As betwoen the landlords of nei 
the only questionis as to possession, and must 


mean possession ab the date of the final publication 
of the entry. 

Appeal from the decree of the Special 
Judge öf Pabna and Bogra, dated May 28tb, 
1908 affirming that of the Assistant Setthe- 
ment Officer of Pabna, dated August 25th, 
1907, 

Babus Dwarka Nath  Chakravarüi, Karina- 
moy Bose, Narendra Kumar Boss, Debendra 
Chandra, Malik and Jotindra Nath Lahiri, 
for the Appellants. 

Babus Jogesh Ofandra Roy, Mohini Mohan 
Ohakravarts and Ramakanta Bhattacharya, 
for the Respondent. ' 

Judgment.—This is an appeal by 
defendants Nos. 1 to 10 in a suit purporting 
to be brought by the plaintiff under section- 
108 of the Bengal Tenancy Aot, _ Both the 
Courts below have decided in favour of the 
plaintiff declaring his right and title to the 
disputed lands and ordering them to be left 
out of the Settlement proceedings. : x 

The dispute arises in consequence of 
bulwara proceedings and is, shortly, whether 
the disputed lande appertain to Sakan No. 4 
allotted to the plaintiff or to Sakan No. 9 
gubseqüenily allotted to Kali Sundari whose 
tenants the other defendants Nos. 2 io 10 
are. Although the plaint is headed “under 
section 106 of the Bengal Tenancy Act VIII - 
of 1885" it contains nd allegation appropriate 
to a suit under that section. It is in its form 
and in the relief claimed a title anit, in which 
all ihat the plaintiff asks for is possession 
by ejectment of the defendants. No claim is 
preferred for the correction of any entry in 
the redord of rights. The suit was, however, 
entertained by Assistant Setilement Officer, 
who held that the suit was maintainable 
in its present form. He neticed that there 
was no prayer for thecorrection of the 
records, but thought thatthis was immaterial, 
The malier went on appeal before the 
District Judge, wko, although he annonnocd 
his intention of not looking into the title 
eacept incidentally in order that he might 
gay nothing which might be prejudicial to 
the parties in subsequent proceedifgs, has in 
effect done nothing else. He eventually 
held that-Kali Sundari was not in possession 
of the plots in question, but he has omitted 
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to state at what date. This, of course, is all 


important. The plaintiff's case is, that 
Kali Sundari.only got into posseasion of these 
plota on the date of Mr. Marr's order in 
February 1905, but he concedes thet she has 
been in possession ever since. At the date, 
therefore, of the final publication of the 
reoord of rights in March 1907, the ertry 
recording her to be in possession was correct. 
The plaintiffra true remedy was to bring a 
suit tin the Civil Court and thus establish 
his title and obtain possession. The learned 
Pleader for the plaintiff admitted that the 
present decree could not stand in its 
entirety, but he suggested that, perhaps, the 
last portion might be upheld, vis., “that the 
plots must be left ont of Betilemone proceed- 
ings as falling within Sahan No. 4 for the 
present." This is manifestly impossible. 
The scope of»a suit under section 106 was 
discussed in the case of Mohan Padmalav 
Ramanuja Das v. Inkmi Rast (1). As 
between the landlords of neighbouring estates, 
the only question is as to possession, and that 


must mean possession at the date of ih8. 


final publication of the entry. The case of 
Jogendia Nath Hoy v. Kiteshna Promoda Dan 
(2) cited by the plaintiff's Plesder has no 
application to the present,. and moreover, 
has been twice dissented from. See Golab 


Miser v.. Kumar Kalanand Singh (3) and - 


Pandab Dowart Das v. 
Ohakravarti (4). 

There are only two A TE EN open to ua, 
one to allow the appeal and dismiss the 
plaintiff's anit; the other, to remand the case 
for a re-tnal de ovo after an appropriate 
amendment of the plaint. In fhe matter of 
time and expense it will be as easy for the 
plaintiff to file a fresh suit in the proper 
Oourt as to have the present anit tried 
over again from the beginning. Moreover, 
the real remedy which the plaintiff seeks, 
namely, a deelaratior to his title and the 
ejectment of the defendant from the diaput- 
ed lands oannot be secured by a Suit under 
section 106 of the Bengal Tenancy Act. “We 
accordingly allow the appeal, set aside the 
decree of the lower Oourts, and dismiss the 
plaintiff's suit with costs Eh ronphodk: 


Appeal allowed. 
-(1) 12 0. W, YK. 8. 


NOE W. N. 1022, 35 O. 1018; 8 C. L. J. 832. 
(8 


Ananda | Kishun 
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HP by the defendanis." 
12 €. L. J. 107, 6 Ind. Cases. 317; 14 O. W. N. therelrom by the i 


W 12 0. L, J. 195; 7 Ind..Cas, 108; 14 0. W. N, BOT. 
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OALOUTTA HIGH OOURT. 
Szooxp Orvin Apparat No. 2655 or 1909. 
June b, 1911. 

AA —Bir Lawrence Jenkins, Kr., 

. Ohief Justico, and Mr. Justice Coxe. 
SHOOKOOR MALLIK AND OTHNRS— 
DEFEADAKTE—ÁPPELLANTS 

063 gus ' 
BRHARI LAL NATH PANDIT—Ptatatire 
— BasPoRDENT. 

Adverse possession, whether thera was or was not — 
Missed quastion of law and fact—Owi Procedure Oode 
(Act V of 1908), s. L00—Oontinwity of possession. 

The determination of & lower Appellate Court whe- 
ther or not there was adverse possession, is one 
of mixed law and fact, and it is open to the 
‘High Court in second appeal to determine whether 
or nob, on the findings as to porwesaion at which the 
lower ‘Appollate Oourt arrived, ib would be correct to 
hold as a legal conclusion that adverse possession has 
been established, 

There must b» oontinulty of poeseasion so as to 
make the possession adverse, 


Appeal from the decree of the third Sub- 
Judge of Hooghly, dated August 19th, 1909, 
reversing that of the Additional Munsif of 
Howreh, dated December 23rd, 1908. 

Moulvi Serajul Isiaw, Babza Ram Ohandra 
Majumdar and Nagendra Nath  Ghose, for the 
Appellant. 

Babas Mohendra Nath Roy and Manmatha 


Nath Boy, for the Respondent. 


Judgment. 

Jenkins, C, J.——In my opinion the judg- 
ment and decree of thé lower Appellate 
Oourt cannot be sustained. The suitis one 
brought for a declaration of. title to land ns 
Dharma Thokor's debulter property and for a 
declaration of the plaintiff's title by adverse 
possession against the defendants and others, 
and also for recovery of posseasion. 

The Munsif dismissed the suit findiug 
that no title had been shown by adversa 
possession or otherwise. On appeal that 
decree has been reversed. The Subordinate 
Judge opens his judgment with the’ state- 
ment that “the points for determination 
in the appeal before him were, Arsi, whether 
the plaintiffs had any. such debudtter right 
in the dieputed land as was set forth in the 


.plaint, and had they acquired any right 


therein by adverse posaessicn ; and, secondly, 
were the plaintiffs ever in possession of the ' 
disputed land, and had they been dispossessed 
lt is merely 
an ambiguity of expression in the judgment 
of the Subordinate Judge that enables the 
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learned Vakil for the respondent to present 
the ingenious argument that he has. To my 
mind, it is clear that, in the circumstances of 
this case, the only possible ground on which 
the plaintiffs oould succeed was by showing 
a title that was acquired by adverse posses- 
sion, a8 they had not materials for the pur- 
` pose of establishing title other wise. 

“Now, ib is said and, in sapporb of the 
statement the decision óf the Privy Council 
in Beoretary of State v. Nellakuth Siva Subra- 
manta Tevar (1) has been brought to our 
notice, that we are concluded by the finding 
of the Subordinate Judge on this question of 
adverse possession. Thatis not how I read 
the judgment of the Privy Council in that 
case, But I take it as well established that, 
^ jn circumstances like the present, though 
possession may be a question of fact, the 
determination of the lower Appellete Court 
whether or not there was adverse possession 
is one or mixed law and fact, and it is, there- 
fore, open to ngin this second appeal to deter- 
mine whether or not, on the findings as to 
ee at which the lower Appellate 

ourt arrived, it would be correct to hold as 
a legal conclusion that adverse possession has 
been established. Inmy opinion there ars 
wanting those elementa which are necessary, 
asa matter of law, for the establishment of 
adverse possession. There is & complete ab- 
senoe of anything’ like continuity of posses- 
sion andy] am, therefore, convinced on the 
facta that no adverse possession ia establish- 
“gd. But reliance has been plaved on What I 
have already referred toas aa ambiguity of 
expression which it is guggeeted, shows 
that the learned Judge thought that titils was 
established apart from adverse possession, 
and the portion of the judgment on which 
reliance has been placed i is that which opens 
with the sentence “apart from this, the 
patia of 1243 and the mortgage-deed of 1810 
indicate that so far back as 1248 the land 
was Dharma'sland." Now,no doubt,itia there 
said that the statements in those documents 
may be taken as stong corroboraitis evidence. 
But corroborative evidence of what P As I 
read the judgment, of a title which has been 
aoquired by ‘adverse possession. Butif no 
title had been acquired by adverse possession 
then there is nothing for ihcse dcoumenís, 
to corroborate. T, therefcre, do not feel em- 


barrassed by thia iun in the judgment. 
(1) 15 M. 101;18 I. A. 140, 
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In my opinion the deoree of the Subordinate 

Judge should be set aside and that of the 

Muneif restored with costs throughout. 

—. Coxe, JI agree. 
$ : Appeal allowed. 





— ALL AHABAD HIGH COURT, 
STAMP REYERENON 13 THE MATTER OF APPLIOÍ- 
TION IN S£OOND ÁPPNAL FILED BY ArsHa BIRI 

1911 , 
June 10. 1911. 
Present:—Mr. Justice Tudball. 

Musammat AISHA BIBI anp ANOTHRB— 

i APPELLATA : 
versus 
FATYAZ HUSAIN asp ANOTHER— 
RESPONDERTE. 

Court Fees Act (FIZ of 1870), Sch. II, Art. 17 (6)— 
Swit for rest tution of conjugal rights—Amount of Court. 
fes. 

For the purposes of Court-feos a suit for reatifution 
of conjugal rights falls withiu clause 6 of Article 17 
of second Schedule of the Court Fees Act, and tho 
proper amount of Oourt-fee chargeable is Ba. 10. 

e Zasr Husain Khan v. Khurshed Jan, 88 A. 545; 
9 A. L. J. 266; A. W. N. (1000) 99, distinguished 

Second appeal from the decision of the Dis: 
trict Judge of-Agra, dated 18th February, 
1811 

Mr. Bulram Ohandra Mukerji, 
Appellant. 

Judgment.-This is a O ds by 


= the 


the Taxing Officer. 
suit, sued for restitution of conjugal rights 
and obtained a decree. The defendant haa. 
appealed affixing a Court-feo stamp of Rs. 10 
under Article 17, clause 6, of the second 
schedule of the Oonrt Fees Act. The office 
report is to.the effect that it should have 
an ud-valorem stamp orloulated on the value 
of the suit, as given by the plaintiff, for the 
purposes of jurisdiction. It has, no doubt, 
been held by this Court in the case of Zaer 
Husain Khan v. Khwrshad Jan (1), that a 
suit of this nature msy ‘be arbitrarily valued 
by the plaintiff for the purpose of jurisdic- 
tion. The Officer suggests that, this being. so, 
the aa-talorem fee must be paid, but it is 
obvious that the valuation placed by the 
plaintiff for the purposes of-jurisdiction is en- 
tirely an arbitrary one, enabling him thereby 
to select & forum for the trial of the snit. 
But, at the same time, it is equally clear 
that it is not possible to estimate at a 


money value ihe subject-matter of the 
. (1) 28 A. 645,8 A. L, J. 266; A. W, N. (1906), 99 


The plaintiff in the ^" 
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present snit. The -valuation for the purpose 
of jurisdiction is clearly an arbitrary valua- 
tion pure “and simple. Prior to the coming 
into force of the present Oode of Civil Proce- 
dure, Act V of 1908, in such suite there was a 
fixed Oourt-fee of Rs. 5. Under section 156 
of Act V of 1908, Article 15 of Schedule II 
of Oourt Fees Act is repealed. The present 


claas of suit, therefore, is not one which, 


priog to that Act, was such: that an ad-valorem 
fee was taken upon it. If every plaintiff can 
for the purpose of jurisdiction put an 
arbitrary value on the subject’ matter iu suits 
in which the value of such subject-matter 
cannot be estimated in money. And if by 
reason thereof an ad-valorem Court-feo must 
be calculated in such auits unless they fall 
within some specified Article, then clause 6 
Article 17, Schedule II of the Court Fees Act 
is quite useless: It cannot, however, be 
presumed that it was retained for no purpose 
whatever. 

It is clear to my mind, that the preeent suit 
does fall within clause 6 of. Article 17 of 
Schedule lI. The proper Oourt-fee is Ra. 10. 
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CALCUTTA HIGH COURT. 
Civin, Roum No. 4975 or 1910. 
March 29, 1911. 
Preseni: —Mr. Justice Mookerjee and 
CN Mr. Justice Caspersz. 
BARAT OHANDRA BANERJEE— 
PETITIONER 
DOTS S n j 
APURBA: KRISHNA ROY-—Opposits 
PARTY. 
Reoeiwer —Eaecuiion of deores—Application for 
rateable distribution— Leave of Vourt—Prohsibitory order 
against Reosiver, if equivalent to grant of leave to 
proceed against him — Whether leave may be granted at 
subsequent stage of procdadings—Osvil Procedure Code 
(Act V of 1008), 4. 73—Oivll Procedure Coda (Act XIV 
of 1883), s. £72. : - 
In execution of a decree held by E. against M. and 
a Receiver appointed by the ex ds Court, the pro- 
perties owned by the Judgment-debtor were sold. g., 
who had previously obtained a decree againss A, 
then made an application for rateable distribution of 
the assots under section 73 of the Oivil Procedure 
Code of 1908: r i 
Held, that although leave was granted by the 
High Court to R. to proceed with execution of his 
decree against M, and the Reosiver, yet it was 
necessary for S. to apply for leave in order to enablo 
him to prosecute his appHoarion against the Receiver 
under section 78. ] l 


- 
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A prohibitory order under section 278 of the Oode 


of 1882 cannot be regarded as equivalent to-n grant 
of leave to the decree-holder to execute his decree 


against the properties in the hands ofthe Receiver. 
The petitioner may obtain the requisite leave even ' 
at the present stage of the proceedings. i : 
Banku Behary Dey v.. Harendra Nath Mukerjoe, 8 
Ind. Oas. 1; 15 O. W. N. 64 and Maharaja of Burdwan 
v. Apurba Krishna Roy, 10 Ind. Oas. 537, relied upon. 
Pramatha Nath Gangooly v. Kheira Naih  Banerjes, 
82 O. 270, not followed. j 


Rule against the order of the Sab- Judge of 
Hooghly, dated September 27th, 1910. 

Babus Dwarka Nath Milter and Manindra 
Nath Banerjee, for the Petitioner. 

Babus Dwarka Nath Ohakravarii and Satish 
Ohandra Bhattacharyya; for the Decree holder 
Opposite Pariy. ` . 

Babus Mohendra Nath Roy and Hari 
Bhushan Mukerjee, for the Receiver, Opposite 
Party. 

Jgudgment.—tThe events antecedent 
to the order by which the Court below has 
refused the application of the petitioner for 
rateable distribution under section 78 of the 
Code of 1908, are not the subject of contro- 
versy between the parties. In execution of 
a decree held by the Roys ‘against the 
Mukerjees anda Heoeiver appointed by this 
Court, the properties cwned by the judg- 
ment debtors were sold on the 20th June 
1910  One-fourth of the : purchase-nioney 
was deposited on that date and the balance 
was paid into Court by the purchaser on the 
lat and 2nd July following. Sarat Kumar 
Banerjee who had previously obtained a 
deoree' against the judgment debtors, Muker- 
jees, on the 25th January. 1905,’ then made 
an application for rateable distribution on the 
18th June 1908. Objectioh was taken by the 
Receiver that as leave had not been obtained 
from the Court by which thé Receiver had 
been appointed, the application could not be 
entertained. The Subordinate Judge gavg 
effect to this contention and dismisred the 
application. Weare now invited to hold that 
the order of the Subordinate Judge is 
erroneous on three grounds, namely, fli at, 
that no leave was necessary, because leave 
had already been granted to the erecution- 
creditors at whose instance the sale took 
place; secondly, that if leave was necessary, 
such leave had been in substance granted by 
this Oourt, by two orders made cn the 7th 
April 1905 and-the 4th May 1908, and third- 
ly, that if leave was necessary and if it bo 
held that leave has not been granted 


nan 
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opportunity should be afforded to the  peti- 
tioner at thia stage to obtain the requisite 
leave. 

In support of the frst contention, it has 
been argued that a3 leave was granted by 
this Oourt to the Roya to proceed with exe- 
oution of their decree against the Mukerjees 
and the Receiver, it waa not necessary for 
any other execution-creditor of the Mukerjeea 
to apply for leave in order to enable him 
to obtain a rateable distribulion under seo- 
tion 73 of the Oode of 1908. It has been 
argued that the sale proceeds are in the 


oastody of the Court, and thai, consequently, 


the grant of the application of the petitioner 
for rateable distribution would not in any 
way interfere with the possession of the He- 
osiver. In support of this view, reliance has 
been placed upon the case of. I» 14 Maudslay 
Sons and Field (1). In our opision, the view 
pat forward by the petitioner cannot possibly 
ba supported. It is well settled that a Oourt 
will not permit execution ‘against property 
in the hands of a Receiver till leave has been 
abtained from the Oourt by which the Re- 
ceiver was appointed. (See the authorities 
reviewed in the judgment of this Court in the 


. cases of Levanta Ashton v. Madhabmoni Das 


(2) and Jottndra Nuth v. Sarfara$ Mia (8). 


” Bat it has been contended in this case that 


the fond against which the petitioner de 
Rires to proceed is notin the hands of the 
Receiver, that although itb 
Receiver, it ig in the oustody of the Court, 
and that, consequently, jf the application is 
granted, the principle mentiqned will not be 
contravened. In our opinion, there is no 
foundation for this contention The case of 
In re Maudslay Sons and Field (1) is clearly 
distinguishable. There it was ruled that 
where the Oourt appoints a Recsiver over 
property out of ite jurisdiction the Receiver 
w not pot in possession of such foreign pro- 
perty by the mare order of the Conrt. Some- 
thing farther has to be done, and until that 
has been done in accordance with the foreign 
law, any person, not a party to the action, 
who takes proceedings in the foreign coun- 
try for the purpose of establishing & claim 
upon the foreign property is not guilty 

e L. J. Oh. 847, 83 I. T. 878; 
48 W. R 588,8 Manson 88. 


(2) 110. L J.489; 5 Ind. Can 300; 14 O. W.N. 
(8) 14 0. W. N. 058; 6 Ind, Cas. 314, 
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of a contempt of Court on the ground 
of interference with the Hoocoiver's poasossion 
or otherwise. The subsequent “decisions in 
In re Derwent Rolling Hills Company (4) and 
In re West Cumberland Iron and Steel Oom- 
pany (5) show, however, that this principle 
does not apply to cases in which the assets 
ate within the jurisdiction of the Oourt... In 
the case before us, it cannot be disputed that 
& portion of the canals held by the Court 
belongs.to the Receiver. Ifthe olaimt& of 
the Roys and the Maharaja of Burdwan, both 
of whom have obtained leave to proceed 
against the Receiver, ara satisfied, there 
will still remain a balances which the Re- 
ceiver will be entitled to withdraw, unless 
the petitioner before us is allowed to pro: 
seoute his claim for rateable distribution. 
Ib is manifest, therefore, that the .prosecu- 
tion of the a&pplio«tion made by the peti- 
tioner mast result in interference with pro- 
perty bslonging to the Receiver. Although: 
nominally the property in the case before 
ua is in the oustody of the Oourt, there is 
fio room for controversy that the Court 
holds possession, for the benefit of the Re- 
ceiver and is bound to make over the 
balance to him after the claims of the two 
creditora mentioned shall have been gatis- 
fied. The view we take is supported by the ` 
decision in Amas v. The Trustees of the Bir- 
kenhead Dock (6), the principle of which ia 
clearly applicable to the circumstances of 
the case before us. eReference was alao made 
to some observations in the oase of In re 
Olarke (7), in whioh ib was ruled that an 
order appointing a Receiver does not relate ' 
back and that the Receiver musthave posses- 
sion of the goods before the principle in- 
voked can be applied. In the case before 
us, however, ag we have already oxplained, 
the funds are held by the OCouri for the be- 
nefit of tha Receiver ang after thecldims of 
the creditora who have obtained leave are 
satisfied, the  Heoeiver will be entitled 
asa matter of right to take out the sgur- 


‘plas and apply it for the purpose. of 


the litigation in which he was appoint- 


od. Under these circumstances, ib is impos- 

(4) (1904.05) 31 T. L. R. 81 and 701. 

(5) 1893) 1 Ch. 718; 89 L J. Oh. 867,3 Rh. 260; 60 
L. T. 761; 41 W. R. 268. 

(8) (1855) 20 Beer 882 at p. 858; 24 L. J. Oh. 545. 
1 Jur. (x .s) 529; 8 W. R. 881. 

(7) (1896) 1 Oh 898; 67 L. J. Oh.-234 78 L. T. 275; 
. R 274; 46 W. B. 887. 
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Bible to hold that the Receiver has not 
Buch possession- as would entitle him “to 
resist the enforcement of a claim bya credi- 
tor who has not obtained leave to proceed 
against him. We must, therefore, hold. that 


it waa gecessary for the petitioner to obtain, 


leave from the Court by which the Receiver 
was appointed before he could be permitted to 
progecuie his application against him under 
section 73. 

In support of the second ground, it has 
been "urged that the requisite leave has 
been' în substance obtained; and reliance 
has been placed upon two orders made ‘on 
the original side of this Court on the 7th 
April. 1905 and the 4th May. 1908 The 
first order was made after the petitioner 
had obtained a transfer ot his decree from the 
Hughly- Court to this Court for execution. 
The order mentioned was a prohibitory order 
by which the Receiver was enjoined not to deal 
with the properties in his custody, until the 


further orders of this Oourt. This order 


must be taken to have been made under 


section 272 of the Code of Civil Procedure, 


of 1888 (corresponding to Order XXI, rule 
52 of the Code of 1908). Itis worthy of 
note that even an order of thia description 
cannot be made- without leave of the Court 
by which the Receiver was appointed.. 
[M med Zahwr-ud-deen v. Mahommed Noor- 
ood-deen-(8) and Kahn v. Alls Mahomed Haji 
(9).] Weare not informed whether leave was 
obtained before the order was made; but as 
the order was made by ifie very Court by 
which the Receiver was appointed, express 
leave might, perhaps, be deemed unnecessary. 
It is clear, however, that a prohibitory order 
under seotion 272 ofthe Code of- 1852 can 
in no sense be regarded as equivalent to a 
grant of leave to the decree-holder to exe- 
cute bis decree against the properties in 
the hands of the Receiver. 
directa the Receiver not to deal with 
the properties until the further orders. of 
‘this Court; admittedly, no such supple 
mental orders were ever issued. In our opi- 
nion, the order must be unreasonably and 
considerably strained, before it can be in- 
terpreted to mean the grant of leave to the 
petitioner to prosecute his application. The 
second order oh which reliance is placed is 


one made on the 4th May 1808. It appears 
(8) 21 O. 88. 
tos 18 B. 877. OT 
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that, upon the application, of the petitioner, 
this Oourt aireoted the” "Receiver to sell 
some of the properties inclusive of those sub- 
sequently sold in the Hughly Court, and 
then to satisfy the claims out of the sale 
proceeds. It has been suggested tbat this 
order ja equivalent to the grant of leave to 
the petitioner to proceed against the proper- 
ties in the hands of the Heoeiver. But the 
order in yuestion does not admit of the in- 
terpretation suggested. If the Receiver had 


proceeded to carry out the order, the malo 


would have taken place under the guidance 
of the Court. Onthe other hand, the sale 
which has taken place in the Hogbly Court 
is nob the subject of controversy in this 
Rule, and the property against which the 
petitioner now seeks to prcceed represenis 
the sale proceeds realised at that sale. We 
are of opinion that it wonld not be right to 
construe the order of either the 7th April 
1905 or the 4th May 1908, as an order grant- 
ing leave to the petitioner to procesd with 
execution against the properties:in ihe hands 
of the Receiver. Jt may be pointed out that 
Courts have been generally reluctant to allow 
execution to. proceed against properties in 
the hands of & Heoeiver until’ leave has ex. 
pressly been granted. for this purpose, 
This is well illostrated by the case of Morris 
v. Baker (10): In that case, althopgh a Re. 
ceiver had been made party to‘a suit after 
leave had been granted to bring an action 
for recovery of land against him, [Angel v. 
Smith (11); Hawhins v. Gathercole (12). In 
re Battersby's Estate (18)] it was ruled that 
before the writ of possession would issue, 
fresh leave of the Oourt must be obtained. 
[Minet v. Johnson (14)]. Under these circum- 
stances, we must hold that ib is, necessary . 
for the petitioner to obtain express leave en- 
titling him to proceed against the property 
in the hands of the Receiver. Nor can, the 
petitioner justly complain of any hardship in 
this matter for it ia not the course of the 
Court to refuse liberty to try & right claim- 
ed against its Receiver, unless ib is fairly 
clear that there is no foundation for the claim 


[Lane v.Capsey (15) |. 
(10) 78 L. J. Ok. 148; 58 W.B. 207, + 
(11) (1804) 9 Ves. 386, 7 R. R. 214, 
(12) Wee 1 Drew. 12; 21 LJ. Ch. 617; 16 Jur. 680, 
(18) (1893) 81 L. B. Ir. 78. 
Dr (1890) 63 L. T. 567, 6 T. L. R. 417. 
15) (1891) 8 Ch. 411, 61 L. 4. Oh. 55; BS L. T, 276; 
40 W. R. 87. 
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In support of the third ground, it has been 
urged that the doctrine recognised by this 


Court in the case of Banku Hehary Dey v Ha- 


rexdra Nath Mukerjee(16) ought to be extend- 
ed and that an opportunity should be afforded 
to the petitioner to obtain the requisite leave 
even at the present stage of the proceedings. 
In answer to this contention, it has been 
argued on behalf of the Recsiver that tke 
application is made too late, and that leave 
ought to have been sought at least during 
the pendenoy of the proceedings in the Court 
below. In our opinion, there is considerable 
force in the contention of the Heoeiver; but 
we are satisfied that, on the whole, it ought 
not to prevail. During the pendency of the 
proceedings in the Court below, the Oourt 
was bound. to apply the rule laid down 
in the case of  Pramatha Nath Gangooly 
v. Khetra Nath Banerjee (17) in which it 
had been ruledthat if proceedings have 
been commenced without leave previously 
obtained, they could not -be validated by 
the subsequent grant of leave during their 
pendency. Consequently, if even the peti- 


tioner had obtained leave during the per- 


dency of the proceedings in the Court below 
it would have been of no avail, because 
that Court would have. been obliged to 
apply the erroneous rule laid down in 
‘Pramatha Nath v. Khetra Narh (17) which 
has been dissented from only recently 
in Banku Behary v. Harendra Nath (16) and 
Maharaja of Burdtoon v.  Ápurba Kitshna 
Roy (18). There can, in our opinion, be 
no doubt that the rule that ought to be 
applied in the special gnd peculiar cir- 
cumstances of this case is the one laid 
down inthe case last mentioned, which is 
in ‘accord with the view taken in various 
' classes of cases reviewed in the judgment 
of this Court in the case of Jagat Tarini 
Das v. Naba Gopal Ohaki (19). Thus, upon 
the authority of the Judicial Committee in 
Nawab Mahammad Asmat Ali Khan v. Mu- 
sammat Lalli Begum (20), a guit relating to 
& grant of property within the meaning of 
the Pensions Act, 1801, need not be 'dis- 
missed, because no certificate kad been ob- 


tained before the commencement “thereof, 
(16) 15 0. W. N. 54 8 1nd. Cas. 1. 
(17) 88 O. 270. 

18) 14 C. L. J. 50, 10 Ind, Uas. 537. 

(o) a4 806 a5 p. 811; 5 O. L. J. 270. 

(20) 9 I. A. 8; 8 C. 433. 
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J : 
but the sil might be suspended upon an 
objection that no certificate had been obtain- 
ed and might proceed when. the. certifi- 
cate had been obtained and delivered to 
the Court. A similar principle was adopt- 
ed by a Fall Bench of thia .Oourt with 
regard to section 75 ofthe Land Registra- 
tion Actin Akmuddin Khany. Hira Lal 
Sen (21) and was subsequently extended to 
cages under section 60 of the Bengal en- 
ancy Act in Hare Krishna Des v. isse due , 
Shaha (22); Belchambers v..Nowab Sir, Ny 
Hussain Alls (23) and Abdul Kahir v. 1 
Ali (24). The same principle was applied 
by the Court of appeal in Bemdell v. Blair 
(25), in which it was held that where the 
‘consent of the Charity Commissioner was 
necessary forthe institution of a suit, it 
was not obligatory upon the Court to 
dismiss s suit instituted without such con- . 
sent, but the mit might be stayed to en- 
able the plaintiff to secure the consent, 
which, as & matter of duty, ought to have 
‘been obtained in the first instance, but as a 


- malter of fact obtained atlast A similar 


«principle has als; been applied to cages under 
&ection 4 of the Succession Certificate Aot. 
| Hafis-ud din v. Abdool (26) ; Sital Chandra. 
v. Manik Ohasdra (27) ; Kammathi v. Man- 
garpa (98); Torregrosa v." Prags (29) ; 
Batkishan v. Wagar Singh (80) ; Behars Lal 
v. Majid Als (81)]. Under i Beso cireum- 
btanoes, we are of opinion that the demands 


"of justice require that the petitioner should 


be allowed an opportunity to obtain the re- 


- quisite leave even at the present stage of the 


proceedings. 
The result is, that thia Bule is made ab- 
solute, the order of the Court below dis- 


_ charged ard the case remitted to the Sub- 


ordinate Judge who will proceed to deal. 
with the application on the  meriis after 
the petitioner has been afforded reasonable op- 
portunity to obtein the necessary leave from 


te) Tow 87, . 


. 831; 13 O. wW. N. 500; 1 Ind Cas, 254. 
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this Court.: As, however, the substantial 
contentions of the petitioner, namely, tbat as 
leave was necessary, and that, if any leave 
Was necessary, it had been obtained, have 
failed, there will be no order as to the 
costă PT this Rule. 
be retained in Court and will not be distri- 
buted amongst the other claimants till the 
present petitioner has been afforded: an oppor: 
unity to obtain the leave of this Oourt. 
Rule mada absolute. 


` 





PUNJAB OHIEF OOURT. 
Bzcomp Orvit Appear No. 201 or 1910. 
June 26, 1911. - 
Preseni:—-Sir Arthur Reid, Kr.,; Ohief Judge, 
and Mr. Justice Shah Din. 
KHAIRA AND OTHERS—PLAINTIFF3— 
APPELLANTS 
versus 
MAULA AND OTHERS—DNFERNDASTS— 
RESPONDENTS, 

Mortgage — Widow mortgaging property—Part only of 
consideration for necessity —Swit for possession by mort. 
pages against reverstonsr—lfortgagas’s right to propor- 
honate poss¢ssion—Inoomplete contract 

In the oss of a mortgage by a widow, if only & 
pert of the consideration is proved to have been fof 
Heoossity, the mortgagee isnot entitled to recover 
possession of the mo property from. the 
1eversioner after the death of the widow: 

A reversioner against whom part only of the mort- 
gage consideration is binding, is in the position ofa 
mor rto whom part only of the consideration 
hes passed and he oan reaist, on the ground of partial 
absences of consideration, the mortgagee’s suit for 
powmession. He is affected by so much only of the 


The sale proceeds will 


1 
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gage-money found to have been for necessity: 
The mortgage was by a widow and we 
concur in the concurrent findings below that 
of the Rs. 1,000, mortgage consideration, the 
sum of Ha. 228 was nob for'neoeesiiy. ^ 
The learned Pleader for the plaintiffs-appol- 
lants contended that, inasmuch as the whole 
consideration passed to the mortgagor. the 
contract was fully executed by the mortgagees 


and that the principle on, which a mort- 


gagee is not entitled to possession until the 
whole mortgage oonsideration has’ passed, 
vs., that he has not executed his part ofthe 
contract, is inapplicable. 

This contention hag, in our opinion, no 

A reversioner against whom part only of 
the mortgage consideration is binding is in 


- 


. the position of a mortgagor to whom part 
. only of the consideration has passed and oan 


consideration as was for necessity and is not affected _ 


` by the fact that the balance of- the consideration, 
not for necessity, passed to the widow mortgagor and 
must be treated as a party to a contract which has 
not been completed by the other party. 

The eic ps ag is not even entitled-to possession of 
a fraction of the mortgaged property in proportion 
tothe amount ofthe mortgage-money proved to 
have been for necessity. 

‘Second appeal from the order of the Divi- 
sional Judge Jullundur Division, dated lat 
November 1909, confirming that of the Sab- 
Judge, 2nd class, Jullundur, dated 81st March 
1908, dismissing plaintiff's claim. 

Bei Sahib Pundit Sheo Narain, for the 
Appellants. 

Mr. Bent Parsad, for the Respondents. 

gudgment.—Tho question for deci- 
. Bion is, whether the mortgagee is entitled 


to possession of a fraction sf. the property | 


resist, on the ground of partial absence of 
Danai AN om. the mortgagee’ s suit for posses: 
Bion, . 

He is affected by go much only of the con- 
sideration as was for necessity and ia not 
affected by the fact that the balance -of-the 
consideration, not for necessity, passed to the 
widow mortgagor, and he must be treated as 
a party to a contract which has not bsen coom- 
pleted by the other party. 

An unpublished ruling ofa,Division Bench 
of this Court in Civil Appéal "1040 of 1903, 
oiled for the appellants, isnot in point, the 
Court having held that a mortgagee who 
had failed to prove that the full considera- 
tion for a mortgage by a widow was for ne- 
cessily was entigled to possession, as mort- 
gagee for the amount advanced tothe husband, 
of land previously mortgaged by the husband 
ofthe widow. Such prior mortgage having 


‘been part of the consideration , of the mort- 


gage by tho widow.- 
Here there was no-prior mortgage, and in 
the case cited the Division Bench did not lay 


. down any rule which can be held to help the 


appellant. 
We have no hesitation in holding that the 
appellants are not entitled to. possession of 


, any part of the land mortgaged by the 


mortgaged in proportion to amount of mort - 


widow. 


. The appeal fails and is dismissed with 
costa, 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Secowp Civin Apprat No. 706 or 1910. 
May 30, 1911. 
P*eseni;—Mr. Justice Tudball. 
ONKAR DAS—Drrerpawr—APPELLAKT 
teresa 


OHOTR LAL-—PruaixTIE— RESPONDENT. 

Trees standing ona plot within Zemindari pass with 
ihe Zemindari. 

Trees standing on a plot of land within a Zemindari 
are appurtenant to the Zemiadari and, in the absence 
of ovidence to the contrary, pasa on along with it. 


Second appeal from the decision of the 
Additional Judge ot Aligarh, dated January 
26th, 1910. 


Mr. Gulsart Lal, for the incest ý 

‘Mr. Govind Proshad, for the Respondent. 

Judgment.—tThis appeal arises ont 
of a suit brought on the basis of a mortgage 


dated the 15th of February 1902 by one, 


Dalip in favour of Umedgir. The heira of 
the latter have transferred their rights to 
the defendants-appellants. 7 


The suit was contested by defendant No. 4.- 


The fucts of the case are as follows:— - 

The mortgagor owned an ares of land AB 
proprietor revenue free. He mortgaged, on 
ihe 20th September 1868 and the 8rd of 
January 1881, to defendant No. 4 the whole 
— of his proprietary interest in this proprietary 

area. Standing on one plot was a grove of 
trees which belonged to the mortgagor, s suit 
was brought on the basis of these two mort- 
gages and decreed in 1896. The property was 
‘put up for sale and purchased by defendant 
No. 4 on 20th October 1898. On the 15th 
February 1892 Dalip, the orjgnal mortgagor, 
mortgaged the trees of this grore to- Umedgir. 
The defendant No. 4 obtained & decree under 
section 90 of the Transfer of Property Act 
and in execution of that decree, on the 28th 
of March 1906, he put io sale the toes of 
this grove and purchased them himself. In 
bis defence in the plaintiff's suit he contend- 
ed that all the rights and interests in the 


trees passed to him by the purchase of the l 


20th October 1898. 

The Court of first instance held that the 
irees were appurtenant to the land and as 
the whole of the mortgagor’s interests were 
sold on the 26th October 1898 the interest in 
" these trees passed to defendant No. 4. In this 
. view the Court dismissed the suit. 

The lower Appellate Court has reversed 
that decree holding that no interests in the 
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trees passed by the sale of 20th October 1898. 
Practically, the sole reason given by the 
lower Court for this finding is, that defend- 
anb No. 4in 1906 put there trees to sale 
and purchased them himself nyder his deoree 
obtained under section 90, Transfer of Pro- 

perty Act. x 
Now, itis quite clear that the trees are 
appurlendi io the land and the ownerspip 
therein passed from the mortgagor to the 
purchaser when the land was sold in 1898. 
There is nothing on the record to show’ that 
the original mortgagor's interest in the trees 
were distinct and separate from his interest 
in the land. Nor does the fact that defendant 
No. 4 attached these trees in 1806 alter the 
legal position which he acquired under the 
sale of 1898. He apparently mistook his 
legal position in respect of these trees. This, 
hewever, cannot estop him from maintaining 
his, rights. The mortgage in favour of 
Umedgir was made in 1909 ata time when 
the mortgagor had no longer any interest in 


‘the trees. Thegrove was olearly an &ppur- 


tenant to the remtadart aud, in the absence of 
Anything to the contrary, the ownership 
thereof passed to the purchaser at the sale 
of October 1898. 

The decree of the learned Munsif was per- 
fectly correct and the decision of the Court 
below 18 wrong. ` 

I allow the appeal, neb aside the decree: of 
the Court below, and reinsiate that of the 
Court of firat instance. ' 

The appellant wil bave hia costs in thia 
and in the Court below and the costa of this 
Court will include fees on the higher scale. 

Appeal allowed, 


SIND JUDICIAL COMMISSIONER'S - 
«X COURT. 
Hian Count Jerisprorion. 
First Orvin Arrear No. 16 or 1910. 
; April 12, 1911. 

Present:—My. Hayward, A. J. C. 
GHULAM MURTZA KHAN, som or SERAI 
MAHOMED NEW AZ KHAN--Drzripant : 

APPELLANT 


Dersws 
OHANGOOMAL BHOJRAJ— Prarsrym— 


HaSPONDENT. 
: Morigage-decree—KEmecuiion — Decree granting per- 
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sonal remedy 
Personal 3 ; : 
enecution Cowrt—Objection to validity of decree —Trans- 
fer of Property Act (IV of 1883), s. 90 — Oieil Procedure 
Code (Act V of 1908), O. XXXIV, rr. 4, 5,0, 14 (1), 
In Sind, where the 
in force, a RUNE sale of mortgaged property 


& decree, judgment-debtor's pro , other than that 
mortgaged, can be eitnchad E D the first 
instance, Section 99 of the Transfer of Property Act 
is no bar to thé Court proceeding to Bd the 
decree acoording to its terms as a monoy-decree. 

Lachmibay Koori v. Ásmonsing, 3 O. 218; Wali 
Mahomed v. Turabali, 4 A 497, referred to. 

Where a decree hes been passed, a Court of 
execution cannot question its validity. 

Chintaman v. Chintaman, 22 B. 476, relied upon. 

An objection that a decree passed on tho basis 
of an award is notin the form prescribed by Order 
that ib infringes the provisions 
of the Dekhan Agriculturists’ Belief Act cannot bo 
raised in execution of the dearpe, 

Kishindass Shewaram v. Nama Rama, 12 Bom. I, R, 
1024 ; 8 Ind. Oas. 65, referred to. 

Obiter dicta: —In cases £o which the Transfer gt 
Property Act applies, a Conrt is debarred by section’ 
99 from selling the sscaority in execttion of a money- 
decree. In the case of a decree for sale, the course 
of execution is that leid down in the Transfer of 
Property Act postponing the perso 

ss vy. Utumal, 
975, disapproved. < 

Ghulam Hussain v. Eikabhai, 84 B 540; 19 Bom. L. 
B. 531; 7 Ind. Cas. 455 ; Ohandranath Dey v. Burroda 
Bhoomdwry Ghose, 22 O. 818% and Lal Behary Singh v. 
ean, 28 O. 168, 3 0. W. N. 8, referred 
O, 


hal remedy. 


Mr. Kimatrat, for the å ppellant. 

Mr. Wadhumal, for the Respondent. 

 udgment. 

Pratt, J. C This is an appeal from an 
order passed by the Sub.Judge, First Class, 
Bakkar, on an application for bhe execution of 
& decree passed upon an award. 

The deoreo directed the defendants to pay 
the sum of Rs. 8,000 to the plaintiff by 
instalments. In case of default the decree 
directed that certain land of defendants “do 
remain mortgaged to the plaintiff without 
possession as security for the re-payment 
of the whole sum of Re, 8,000 and interest 
as adjudged, onder ihe decree with all rights 
of the defendants pertaining thereto. The 
property mortgaged, the other property of 
the defendants and the defendanta personally 


45. L. B. 244 10 Ind. Cus. : 


do become liable for all obligations under 
this decree go that it will be left to the choice 
of the plaintiff to proreed against any source 
first for the reoovéry of the entire sum due." 

The execution Application was for recovery 
of the debt by attachment and sale of the 
moveable property of the 9nd defendant. 

The learned Sub. Judge held that the 
decree was a mo decree and, evidently 
treating the case as one under the Transfer of 
Property Act, said that ordinarily the decree- 
holder would have had to proceed against the 
mortgaged property first—but that as the 
first defendant had, made the mortgaged pro- 
perty un&vailable by seeking the proteotion 
of the Manager of Enoumbered Estates, the 
present application was maintainable. Tho 
ratio decidendi was probably that of 
Kedarnath v. Ohandmal (1), though the case 
was not quoted in the judgment, 

The execution application was, therefore, 
allowed, and in this appeal the judgment- 
debtors contend that the decree-holders were 
bound in the first instance to proceed against 
the mortgaged property. 

This is I think the rulein the rest of the 
Presidency where the Transfer of Property 
Act applies, butis it the rule in Sind? 

In the judgment of Waley Oohen, Addi- 
tional Judicial Commissioner, in the recent 
case of Totaldass v. Uiwmal (2), it was denied 
that there is any suoh principle involved in 
the Transfer of Property Act. With every 
respect to that learned Judge, I cannot: 
accept this as a correct statement of the law. 

Section, 67, Transfer of Property Aot, 
declares the rig&t ofthe mortgagee to sue for 
& decree ordering the sale of the mortgaged 
property. Section 88 prescribed the form 
of the decree for sale. Section 89 prescribed’ 
the procedure for executing such a deoroe. 
Section 99 prohibited the mortgagee from 
bringing the mortgaged property to sale 
exoept in & ^uit under section 67. . 

Now the mortgagee may have two remedies, 
one on the personal obligation, if there is one, 
and the other on the security. ` 

He might sue on the personal obligation 
and obtain & money-decree but he was debarred 
by section $9 from selling the mortgaged 
property in execution of that decree. 

He might gue on the security only for the 
sale of the mortgaged property and obtain a 

(1) 26 A. 25. 

' (2) 48. L. R, 244 10 Ind. Cas. 975, 
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-decree under section 88. But if he did not 


apply for his personal relief in that suit ho 
is, according to the ruling in Ghulam Husarn 
v. Kikabhai (8), debarred from claiming ib 
either by fresh suit or by an application under 
section 90, He might sue both for the sale 
of the mortgaged property and for the 
personal relief. In that case he obtained 
first a decree for the sale of the mortgaged 
property only under section 88 and only in 
caso of deficit was be allowed to enforce the 
personal remedy by an application under 
section 90. The design to postpone the 
personal remedy is made very clear in the 
forms of plaint and decree. Under the Code 


' of 1882 the plaint was Form No. 109 claim- 


ing both the realisation of the seourity and 
the personal relief whilethe decree, Form 128, 
gave only the remedy sgainst the security. 
There was no special form for the decree under 
section 90 for that would be a simple money- 
decree, In the present Code also the 
plaint claims both reliefa (Appendix A, Form 
No. 45) while the relief on the security is 
given ina preliminary decree (Appendix D, 
Form No. 4) and the. personal relief in a 
decree (Appendix D, Form No. 11). 

This design has been fully recognized in 
the cases dealing with anomalous mortgage- 
decrees. Lf the decree was passed in violation 
of the provisions of the Transfer of Property 
Act, and purported to give both remedies 
simultaneously, the Court bad to do its best 
to execute the decree. But in execution it 
was met with this difficulty, vis., that if it 
was a money decree the Court was deBarred 
by section 99 from selling theeseourity and if 
it was & decree for sale the course of execution 
had to be that laid down in the Transfer of 
Property Act postponing the personal remedy. 
And this was so whatever the terms of the 
decrees appeared to enjoin. The Court of 
execution could not question the validity 
of the decree but it had to exeonte it accoord- 
ing to law and, so far as the decree cnntemplat- 
ed execution in another manner, it wes not 
susceptible of execution. This ia well 
exemplified in the two cases of Ohnundranath 
Dey v. Burroda Shoondury Ghose (4) ard 
Lal Behary Singh v. Halibar Rehman (5). 
In the first case the decree was as follows:— 

“The suit is deoreed ez parie. The plaintiff 


to obtain the amount of the claim and the 
(3) 84 B. 540, 13 Bom, L. R, 531; 7 Ind. Oas. 458. 
(5 22 O. 818. 
5) 28 0. 186, 8 C. W. N. 8, 


cosis of the guit with interest at 6 per oent. 
per annum until the date of realization and 
the mortgaged property to remain liable for 
the satisfactton of the debi" Here there 
was no order directing the sale of the proa. 
perty. The Court held that under this 
decree the mortgaged property could not be 
sold. Jt was merely a money-decree coupled 
with & declaration of a lien. S 
But in the second case the decree was,— 
“Ib is ordered and decreed that a decree be 
passed in favour of the plaintiff in respect of 
the sum of Rs 6,887-10-18 together with costs 
and interest at the rate of six per cent. per 
annum ap to date of realization and that the 
mortgaged properties be made habla for the 
realisation of the deoretal money.” Here 
the last claure was substantially a decree 
for sale of the mortgaged property, for it 
directed .the amount of the decree to be 
realised out of it. Being a dearee for sale, 
section 99 was no bar to the sale of the 
mortgaged property bubthe Court had to exe- 
cute according to the procedure enjoined by 
the Transfer of Property Act and to proceed 
first against the security. Ghose, J., said,— 
“In this view of the matter the deoreo i in 
queation should, in my opinion, be regarded 
&B & morigage-decree governed by the 
Transfer of Property Act though not made 
in the form prescribed by that Aot. It 
follows from this that it is not open to the 
decree-holder to ask in the first instance for 
the gale of properties other than the proper- 
ties mortgaged before exhausting the 
mortgeged properties.” 


Prior to the Tranafer of Property Act, the 
mortgagee was at liberty to proceed in 
execution under the same decree either 
against the secured or the unseoured property. 
In Lachmibas Koori v. Asmonsing (0), the 
decree was, that tbe plaintiff recover the 
amount with costs and interest amd that the 
decree be executed a Ee the property 
specified i in the bond"—'T ha Court said, — 

“Now, upon 8 decree of this kind, we have 
no hesitation in holding thata parson may 
in law proceed either against the person or 
against the mortgaged property specified in 
the decree, In saying that, we do not at all 
mean to say that itis a course which in all 
cases ought to be allowed. Thére are un- 
doubtedly cases in which that would operate 

_(6) 2 0, 218, 
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greatly to the injury of the mortgagor. And 
we desire to say nothing which "would in any 
way interfere with the discretion of the Court 
executing the decree to take such precaution 
as might be nepeesary against any injury of 
that kind." 

The equitable jurisdiction here claimed 
for the Court was enforoed in the case of 
Wal Mahomed v. Twrabali (7).- But this 
is an equity in relief of frand and it could 
not be applied by a Court of exeoution in de- 
rogation of the express terms of a decree. 


I have now shown that the rule postpon- 
ing the mortgagee’s personal renfedy is pure- 
ly & oreation of the Transfer of Property Act 
aud that it was not in force prior to that Act, 
at any rate as a rule of law. 

Now, the Transfer of Property Act has 
not been applied to this Province. Sesc- 
tions 88, 89 and 90 have been repealed and 
re-enacted in Order XXXIV, rules 4,5 and 
6 which do apply to Sind. Section 99 
has been repealed and re-enacted with a 
limitation to claims arising under the mort- 
gage in Order XXXIV, mle 14 (1). , Bat 
this rule does not apply to Sind. There- 
fore, in Sind a decree for sale of mortgaged 


property must be execnted according to the. 


provisions of Order XXXIV, rules 4, 5, 6 and 
the decree itself should be in the form pre- 
scribed by rule 4. Bot a mortgagee may 
sell his security in execution of & money 
decree. Therefore, where an  &nomaloua 
decree i3 passed giving both the remedy 
against the security &nd the remedy againat 
the person simnltaneously, no special signi- 
ficance attaches to the direction for sale. 
Section 99, or Order XXXIV, rule 14 (1) 
is no bar to the Court procseding to enforce 
the decree according to its lerms as & money- 
decree. 

The decree in this case is sucha decree 
and jadgment-debtor has no right to claim 
that mortgagee should realize his security 
first. I arrive, therefore, to the game con- 
clusion as the lower Uourt though by a 
different process of reasoning for I think 
the lower Courf was in errorin consider- 
ing the case as if it were governed by th 
Transfer of Property ÁÀot. ` 

lt is suggested that the-decree is invalid 
as it is not in the form prescribed by 
‘Order XXXIV,'rule 6 and as it infringes the 

(7) 4 A. 487. ` 


provisions of the Dekhan Agrioulturists’ Bo- 
lie? Act. These are objections which might 
perhaps have been raised to the filing of the 
award. Kishinduss Shewaram v. Nama Rama 
(8). But the deofee having been passed, a 
Court of execution cannot qudstion ita validity! 
Ohintaman v. Chintaman (9), 2 3 

I would confirm the decrees of the lower 
Court and dismiss this appeal with costa. 

Hayward, A, J: C. ] concur, for the 
reasons stated in my judgment in the 
similar case of Totladass v. Utumal (2). 
The decree in the present case granted very 
distinctly a personal remedy independent 
of the remedies against the mortgaged pro- 
perty. It cannot be held merely to have 
granted a personal. remedy in default 
of the remedies against the mortgaged 
property. It was an anomalous decree 
under Order X X and not a mortgage deoree 
in accordance with Order XXXIV, rules 4 
and 6 of the lst Schedule of the Civil Pro- 
cedure Code, 1908. It i8 not necessary for 
us to decide under what circumstance such 
an anomalous decree-might properly be grant- 
ed, nor whether it would be admissible in 
pursuance of the rights prescribed by sections 
68 and 67 or only in pursnances of the righta 
prescribed under section 98 of the Transfer of 
Property Act, as it is not open to usin these 
proceedings to go behind the anomalous decree, 
and those sections of the Transfer of Property 
Act have not been extended to Sind. There 
does not appear, however, to be any authority 
for limiting execution of such anomalous 
decrees in any manner save as indicated by 
the Privy Council in the Sind case of 
Khsraimal v* Daim (10). All the authorities 
appear to relate to restrictions in execution 
of decrees held to be mortg&ge-docrees under 
the provisions of the Transfer of Property 
Act, since auperseded by Order XXXIV of 
the lst Schedule of the Civil Procedure Code 
1908. i 

I concur, iberefore, in ecnflrming’ the 
decree of the lower Court and dismissing 
this appeal with costs. 

Appeal dismissal, 

a 12 Bom. L. R. 1024, 8 Ind. Cas, 651. 


(0) 22 B. 475. 
(10) 5. & C. 2nd Ed , 514 at p. 524, 525. 
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BABIR-UD-DIM V. FAIMULLA 


CALOUTTA HIGH COURT. 
Civin Rute No, 2585 or 1911. 
June 19, 1911. 
Present: —Mr. Justioe Ohitty and 
Mr. Justice N. Chatierjea. 
. BASIR-UD-DIN—AvcrIOX-PUROHASKB— 
PETITIONER 

f versus = 
FAIMULLA amp ANOTHER— P RTITIONIRS— 


: OPPOSITE PARTY. 

Civil Procedwre Code (Act V of 1908), O. XXI, rr. 
89, G0—Sale— Application to set aside — Croll Procedure 
Code (Act XIV of 1882), aa. 810 A, 311. 

Rule 89 (2) of Order XXI of the Civil Procedure 
Codo prevents & person who has preferred an &ppli- 


cation under rule 90 from making or prosecuting an - 


application under rule 89, until he bns withdrawn his 
appHoation under rnle 90; but the converse is not 
provided for in the Code, andthere is no express 
prohibition aguinst an application being made under 
rule 90 wherean appHcation under rule §9 has been 
made and has been withdrawn or dismissed, 

Rules 80 and 90 permit of applications by persons 
n ho could not have applied under sections 310A and 
811 of the Civil Procedure Oode of 188%. 


Rule against the order of the District 
Judge of Rungpur, dated February 11th,1911, 
pessed on appeal preferred by the petitioners 
(opposite party in this Court) against an 
order of the Munsif of Rungpur, dated August 
29th, 1910. 

Babus SAib Ohandra Paul and Sridhar Das 
Gupta, for the Petitioner. 

Babu Surendra Ohandra Sen, for the 
Opposite Party. 


Judgment.—This iss Rule issued at 
the instance of the auction-purchaser calling 
upon Faimulla aud Nasam-nd-din, petitioners 
in the Courts below, to show causo why the 


order of the District Judge, dated llth Feb-. 


ruary 1911, remanding.the caseto the Munsif's 
Oourt should not be set aside. It appears that 
in March 1907, Faimulla and Naxam-nd-din 
purchased a portion of a jote from one Kallu 
Shada who in his turn had purchased it from 
the judgment-debtor. In 1909 & decree for 
rent was obtained against the recorded tenant 
and in execution the property was pub up 
for gale on 28rd November 1909. On 22nd 
February 1910 these persons, Paimulla and 
Nazam-ud din, presented a petition to the 
Munsif, alleging that they had only come to 
know of the sale on 8th February 1911. The 
petition was in & somewhat peculiar form. 
lt coniained all the allegations as to fraud 
and irregularity necessary to support an ap- 
plication urder Order XXI, rule 90 but it 
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concluded by & prayer to be allowed to de- 
posit the amount as required by rule &9 and 
have the gale set aside. The Munsif threw 
outtheapplication as the deposit was not made 
within 30 days. Between the date of hearing, 
30th July 1910, and the date originally fixe 
for judgment, 6th August 1910, namely,on 3rd 
August, 1910 the petitioners presented a petitión 
praying (inter alia) that the application might 
be treated as one under rule 90. The Munsjf e 
delivered judgment on 29th August 1910, 
disallowing this request and altogether dis, 
missing the application. The District Judge 
has in appeal set aside that order and re- 
manded the case to be dealt with as an &p- ^ 
plication under rule 90. The only qaoestign 
is, whether we shoald interfere in revision. 
After hearing the arguments on both sides 
we do not think that we should. Rule 88 
(2), no doubt, prevents a person who has pre- 
ferred an application under rule 90 from 
making or prosecuting an application under 
rule 89 until he has withdrawn his applica- 
tion under rule 90; but the converse is not 
provided for in the Code and there M no 
erpmess prohibition against an application 
being made under rule 90, where an 
application under rule 89 has been made and 
has been withdrawn or dismissed. It is note- 
worthy that such & provision is contained in 
section 174 of the Bengal Tenancy Acb. It 
may be reasonably inferred that the framers 
of the Oivil Procedure Code deliberately omit- 
ted it. 

Some attempt was made to argue that as 
the joie was non-tranaferable the petitioners 
Faimullgand Nazam-ud.din, had no locus stands 
to apply either under rule 89 or rule 90. 
That depends on questions of fact which 
we cannot investigate in revision proceedings. 
We may, however, point out that rule 89 and 
rule 90 permit of applications by persons 
who could not have applied under section 
3104 and S811 of the Qivil Procedure 
Code, 1882. We think that the petitioners 
are entitled to have their application heard 
as one under rule 90 and we must, there- 
fore, decline to interfere at the present 
stage. The question whether their applica- 
tion is in time will depend upon ciroum- 
stances. It will be for them to show that 
they are entitled to the extensior of time 
allowed by section 18 of the Limitation Act, 
1908, ` 
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JUGAL KISHORE €. GUR NARAIN. 


This Rule is discharged with costa, Hear- 
ing fee one gold mohur. 
Rule discharged. 


« 


ALLAHABAD HIGH COURT. 
Hiks? APPEAL FROM  O&gpmg No, 135 
or 1909. 

j May 31, 1911. 
Fresnt :—Sir George Kadi, Kr., J dee, and 
Mr. Justice Pigyott. 
JUGAL KISHORKE-—ArPELLANT 
cereus f 
GUR NARAIN Amup orsuas—Rusponcaste. 

Provincial Insolvency Act (III af 1007), s. 40 —Time 
required for obtasning cepy of the order appealed 
against, whether can be, ercluded in computing the 
. did lismiation—Lisitation Act (IX of 1908), ss 

Bectlon 120fthe Limitation Act, 1906, does not 
apply toa case ar under the Provincial Insol- 
venoy Act, E Consequently the time requisite 
, for obtaining a of the order passed under the 
Ingolrency Act a which an appeel is preferred 
to the High Court is not excluded in computing the 

od of Ilmitationas given in section 46 of the 

vinolal Insolvency Act, 1807. 

Behari Lal Mookerjes v. Mangola Nath Awkerjes, b 
C. 110, 4 O.L R. 871; Nagendra Nath Malik v. Mathura 
Mohun Parhi, 18 O. 868, referred to. 

Beni Prasad Kurt v. Dwarka Hai, 23 A. 377, dis- 
tinguished. 

First appeal froma decision of the Dis- 
trict Judge, Mainpuri, dated 18th August, 
1909. 

Mr. B. K. Mukerres, for the Appellant. 

Mr. G. Agarwais, for the Respondents. 

Jgudgment.—a preliminary objection 
is taken to the hearing of this appeal to the 
effect that itis time- In support of 
the objection reliance is placed upon the 
provisions of section 46 of the Provincial 
Inaclvency Act III of 1907. That gec- 
tion in clause (4) lays. down that “the 
periods of limithtion for appeals to the Dis- 
tricb Court and to the High Court under this 
section shall be thirty days and ninety days 
respectively.” It is admitted that the order 
appealed from falls within the provisions of 
section 40. The date on which the order 
was passed was 18th August 1909. Tho 
memorandum of appeal was not presented 
until the Ist December 1909. The period 
of ninety days had thus expired before the 
appeal was presented to this Court. But the 
appellant seeks to call io his aid the pro- 
visions of éection 12 of Act IX of 1908 
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and wishes to extend the 90 daya allowed by 
section 46 of Act III of 1907 by 19 days, 
the time oconpied in obtaining the oopy of 
the orders appealed from. The question wo 
have to consider is, whether we can apply to 
the Provincial Insolveney Act of 1907 the 
provisions contained in Parts II and III of 
Act IX of 1908. Section 29 of Aot LX of 1908 
lays down that nothing in this Act shall 
affect or alter any period of limitation special- 
ly prescribed for any suit, appeal or applica- 
tion by any Special or Local law now or here- 
after'in force in British India. Act No. III 
of 1907 is such & Special law and at first sight 
it would seem thatthe provisions of section 
29 of Act 1X of 1908 effectually prevent our 
applying to the period of limitation specially 
prescribed in Act III of 1907 any of the 
general provisions contained’'in Act IX of 
1908. Thequestion has been several times 
before the different Courts in this country. At 
one time, the Calcutta Court, for instance, was 
prepared toapply the general provisions of 
the limitation of the time to Special or Local 
laws. In this oonnection we may refer par- 
ticularly to Behar Lal Mookerjes v. Mangola 
Nath Mukerjes (1). But the later trend of 
rulings in that Court has been in the opposite 
direction; vide, Nagendra Nath Mwlhcek v. 
Mathura Mohun Parhi (2). In this Court 
there is only one case that we know of bearing 
upon the point; namely, Bent Prasad Kuri v. 
Dwarka Rat (8). In this case the learned 
Judge who decided the question held that 
section 5 of the Indian Limitation Act of 1877 
did apply to a suit under section 93 (a) of 
the local law, North-Western Provinces Rent 
Act of 1881. This case, however, proceeds 
upon & very special line of reasoning. The 
learned Judges held that section D of the 
Indian Limitation Act did not extend any 
period of limitation. lt seemed that the 
period prescribed for the suit had ex- 
pired on a day when the Court was closed 
and it was held that, nevertheless, the suit 
might be instituted on the day wher 
tho Court, re-opened. It was further held 
that it is impossible to consider that the 
Rent Act of 1881 oonstitated by itself a 


complete Code so sa to render inapplicable the .- 


provisions of the Limitation Aot generally to 
a oase under the Bent Act. The Provincial 
n 5 O. 110; 40. L. R. 871. 


2) 18 0. 368. 
3 23 A. 377. 
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Insolvency Act sets out in its preamble that 
ib is expedient to consolidate and amend the 
law relating to insolvency in British India 
as administered by Courts having jurisdiction 
outside the Presidency towns and the town 
of Rangoon. We think that the Provincial 
Insolvency Act was intended to be and ia, so 
far as matters governed by it ara concerned, 
a complete Code in itself and retains its own 
limitation law. If we held otherwias, it is 
80 easy to conceive that cases would socrue 
where we should be asked to apply a 
section like section 6 of Act IX of 1903 
to insolvency proceedings. This could never 
heve been oontemplated. Finally, there 
is no doubt that were we to allow the appel- 
lant the period oocupied in obtaining the 
copy of the order appeiled against, we should 
be altering the special period of limitation 
oontained in section 46 clause (4). A good 
Geal of argument on bshalf of the appallant 
turned on the hardship which would arise 
if we did not allow this period for which he 
ia in no way responsible and which was 
entirely beyond his control. The answer is, that 
he can always present his petition of appeal 
and ask for time under the special oireum- 
stances to obtain and file subsequently a 
cory of the order under appeal. As it 
happens in the present case, the appellant had 
in his hand the copy on the 9th September 
1909. This Court re-opened after the long 
vacation on the 26th of October 1909, and 
the appeal -was not presented until the lat 
of December 1909. The spepial case of 


hardship owing to the closing of the Court 


for vacation is, moreover, met by the provi- 
sions of section lO of the General Olanses 
Act IX of 1897. The preliminary objec- 
tion succeeds and the appeal fails and is dis- 
missed with costs. 

. Appeal dismissed. 





PUNJAB CHIEF COURT. 
Sroomp Oryin Apveas No. 689 or 1509. 
June 17, 1911. 

Present:— Sir Arthnr Reid, Kr., Ohief Judge, 
and Mr. Justice Kensington. 
MANSA RAM AND OTEERS— DD RFENDAXTS— 
AÀPPELLAMTÀ 
perdus 
UMRA asp ornrgs—PiAINTIFTE— 


EEBSPONDEN!8. 
Oourt-feo—~Redemption  deoree—Oross-obj 
mortgagor for reduction of amount made pa 
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Power of A te Court lo reduce amount— Mortgage 
—Inieresi—Compound ipterest—Undue — influencc— 
Dominating the will of mortgagor —Oontract Act (IX of 


1872), 4.16. 

Where in an appeal by a mo againat & 
decree passed in a suit for redomption the mort- 
gagor files croms-ob]sctions for reduction of the, 
amount payable for redemption he must pay ad valorem 
Oourt-fee on the sum by which he seeks to have the 
amount reduoed. 

An Appellate Court cannot reduoe the amount by a 
sum greater than that in respect of which Court-fee 
has been paid on the crose-objoctions. 

Nepal Rat v. Devi Prasad, WI A. 447; A W. N, 
(1003) 40, 2 A. L. J. 106; Reference under Court Fees 
Act, 30 M. 807; 18 M. I. J. 287, BanwariDas v. Nathu 
Shah, 6 P. R. 1011, 438 P. L. R. 1911, 9 Ind, Oas, 
878, followed. . 

Umar Khan v. Muhammad Khan, 10 B. 41, not 
applied. 

Pirabhu Narain Singh v. Sita Ram, 18 A. 91, dis- 
sented from. 

Where the consideration of a mortg&ge-deed con- 
sisted of previous interest and cosis and the mortgagee 
wasa money-lender with whom the mortgagor had 
dealings for a considerable period. 

Held, that the m was in & position to 
dominate the will of tho morigagor and was not 
entitled to oompound interest at the rate of 12 
per*cent. per annum stipulated in the mortgage-deed. 

Umrao Singh v. Thakar Singh, 77 P. H. 1898; Mul 
Singh v, Kiskan Gopal, 68 P. R. 1904; Radha Kishen 
v. Karimulla, 02 P. R. 1905; 60 P. L. R. 1906, dis- 
tinguished. 

First appeal from the order of the District 


Judge, Hissar, dated the 25th February 1909, 
decreeing plaintiffs claim. 


Lala ‘Lajpat Rai, for the Appellante, 
Mr. Fasal-t-Hlahks, fer the Respondenta, 


Judgment.—tThis is a suit for redemp- 
tion. The defendant-appellant has appealed 
against so much of the decree of the Court 
below as has disallowed his costs of the snit 
and the compound interest provided for in 
the mortgage deed. The plaintiffs-respondents 
have filed cross-objectiona on the grounds 
that they were not bound to pay more than 
Rs. 3C0 on redemption, afd that a previous 
suit filed by the appellant for possession 
as mortgagee did not affect any plea raised 
in this suit. The mortgage in suit is dated 
February 22nd, 1899, and is of approximately 
2,740 bighas and 16 biswas kham of agricul. 
tural land for Hs. 4,000 with interest at Re. 1 
per cent. per mensem. The land was to 
remain in the possession of the mortgagecs, 
who were to pay ‘Government revenue and 
ceases. On failure to pay interest at the end 
of each year the interest due was to be 
treated as principal mortgage-money and to 
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carry interest ab Re. 1 per cent. per mensem, 
and unpaid compound interest was in the 
same way to carry interest at the same rate 
at {he end of each year. In the event of 
the mortgagees obtaining possession of the 
land, they were to pay the Government 
revenue and ceases and to credit the profits 
‘first to Government revenue, ceases and other 
expenses, then to interest. and then to prinoi- 
pal. The mortgage was to bo redeemed 
wijhin 7 years, and in default of redemption 
within that period was to be treated as 
having been sold for principal, interest and 
compound interest then due. The foreclosure 
rights were abandoned apparently in conse- 
quence of the Land Alienation Act coming 
into force. In their plaint the respondents 
alleged that the consideration money was 
inade up of interest due on the previous 
mortgage-deed and the costs of litigation due 
by them to the appellant They further 
alleged that, after the execution of the mort- 
gsge-deed in suit, (hey compounded with the 
respondents for Rs. 2,800 and paid Ha. 2,500 
of this amount, leaving Rs. 300 only dpe. 
The Oourt below has rejected the oral 
evidence of payment of Rs, 2,500 and we see 
no reason for differing from this finding. 
Bat the preamble of the mortguge-deed 
indicates that the consideration was, as stated 
by the respondents in their plaint, the 
translation being,— We have received the 
entire mortgage-money due on the registered 
deed of mortgage, dated the 19th January 
1889 and also the previous and present costs, 
eto.” The nature of the consideration is 
important with reference to the liability to 
pay compound interest. The mortgage-deed 
bears an endorsement, dated ‘the 10th June 


1901, to the effect that eighteen sums, aggre- - 


gating Hs. 1,098, had been paid by specified 
mortgages, and that areas, aggregating 518 
bighas kham, had been released by the 
respondent-mortgagee. It is alleged, and 
not denied, that the endorsements on the 
mortgage-deed were by Bhagat Ram, brother 
of the mortgagee, and were not attested 
by the mortgagor. The Oourt below has 
accepted the endorsement on the mortgage- 
deed that of the Ra. -1,598 paid Re. 400 only 
was on account of principal and the balance 
on account of interest. Tho fact that nearly 
one-fifth of the land mortgaged was released 
indicates that the whole payment was on 


account of principal The mortgage-deed 
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provided that on half the mortgage-money. 
being paid, half the land should be released 
and it is not unreasonable that, on paymentof 
Ra. 1,598 out of Ha. 4,000,518 bighas ont of 
2,740 bighas should be released, -while it 18 
highly improbable that the appellant should 
have abandoned nearly 1/5th of the land on 
payment of 1/10th of the mortgage oonsidera- 
tion. 

The Pleader for the mortgagee alleged that, 
in addition to 518 brghas of patti Pachadgan 
released, 31 b/ghas, the remainder of the path, 
was abandoned by the mortgagee, but this 
allegation merely strengthens the argament 
that so much would not have been released on 
payment of so amall a portion of the principal. 


The cross-objections were filed on a Oourt- 
fee of Rs. 115, relying apparently on sesbion 
16 of the Court Fees Act, which was repealed 
by Schedule V of the Code of Oivil Procedure, 
on Umar Khun v. Muhammad Khan (1) which 
is notin point, and on Prirabhs Narain Singh 
v. Situ Ram (2) a Single Bench ruling, differ- 
ed from in Nepal Rat v. Debi Prasad (3) and 
in Reference under Oourt Foes Act (4), which 
followed the later Allahabad ruling. These 
two latter rulings were followed in Banwari 
Das v. Nathu Shah (b) and we have no 
hesitation in holding that the Court-fee on 
the cross-objeciions covers those oross-objec- 
tions to the extent of Rs. 1,800 only, and not - 
to the extent of Rs. 6,630, the &mouut of the 
decree objected to. 


The Court below diste compound in- 
terest on the ground that the respondenta 
were poor semfndars, who had had :money - 
dealings with the mortgagee for a long time 
und hadalready paid nearly Rs. 1,600 towards 
the principal mortgage and interest, In 
our opinion this part of the decree must 
be maintained, although not previsely on the 
same grounds. Aa above stated, the consider. 
ation consisted of interest and coats, and the 
respondents would not, in our opinion, have 
consented to pay compound interest had they 
understood the terms of the deed and had 
not their wills been dominated by. the will of 
the mortgagee, a money-lender, with whom 
they had dealt for & considerable period. 


(1) 10 B. 41. 
(2) 13 A. 9 


jet 


a 905) 40; 3 À. L. J. 108, 
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Umrao Singh v. Thakar Singh(6); Mul Singh v. 


Kishan Gopal (7)and Radha Kishen v. Karim- 
ulla (8), ated for the mortgagee do not help 
him. The firstand third merely deal with 
interest running up to the date of payment, 
where a mortgagee has not availed himself 
of the opportunity of taking possession of 
the land mortgaged, and tle second deals 
with a cage in which interest at 64 per cent. 
per annum, with compound Tega at the 
same rate with annnal inlerest was con- 
sidered not to be so unreasonable as to be 
penal within ihe terms of section 74 of the 
Contract Act. In cur opinton section 16 
of that Act applies and the claim for oom- 
pound interest was rightly disallowed. 

The cross-objections must, ir our opinion, 
be allowed to the extent vf Re. 1,800 
covered by the Court-fee affixed on them. 

The facts above stated satisfy us that the 
whole tum paid in June 1901 was on account 
of principal. Of this only Hs. 400 were de- 
ducted by the Court below frem principal, 
and interest ab 14 per cent. per annum has 
been allowed on Ra. 1,198. ‘The latter sum 
with interest at 12 per cent. for nearly 74 
years comes to far more than Rs. 1,800, For 
these reasons we allow ihe cross objections 
to the extent specified reducing the amount 
payable for redemption to Rs. 5,130 and orr 
decision on this point affords ample reasons 
for maintaining so much of the deoree of tho 
Court below as provides that the parties 
should bear their own costs of that Coart. 

_  Theappeal is dismiesed and the cross-ob- 

jections are allowed to the extent above 
specified. Parties will bear théfr own oosis 
of this Court. 

(8) 77 P. R. 1898. AES idea 


(7) 58 P. B. 1904 
(8) 93 P. B. 1906; 50 P. L. R. 1908. 





> CALOUTTA HIGH COURT. 
Mircettanrous Üivin Arrear No. 279 
. or 1910, 
sune £6, 1911. 
Present:— Mr. Justice Chitty and 
Mr. Justice N. Chatterjen. 
AKHIL CHANDRA BISWAS~ Jupeurar- 
j DEBTOR— A FPELLA NT 


versus 
MATHURIA DEBY A— Drcgzs HOLDER— 

BESPOMDHAT, 
Faecution of deci ee—Paym ent by judgment-debtor owt 
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of Court to decres-holder—Question vohether can be gone 


snio in executio» procesdings— Olaim for refund by 
jJudgmeni-dab 


tor. 

A jadgment-debtor to settle all disputes, paid to 
the decree-holder out of Court a certain sum which 
was to be credited against the amount of the docree, 
and he alleged that that would have the effect of 
leaving a very considerable balance in his favour: 

Held, that the Court could not posaibly go into that 
question in execution proceedings, that there 1s 
no machinery provided by the Civil Procedure Oofíe 
which in such a case allows for a refund fn execution 

, that as toany claim which the judg- 
ment-cebtor may have against the decree-holder ° for 
& refund of the moneys which he alleged he had over- 
paid, he was at liberty to take such steps as ho may 
be advised, and that ib was open to the judgment- 
debtor to make an application to the lower Court 
for refund of any sums which he may have paid under 
the orders of the lower Court after the satisfaction 
of the decrees. 


Appeal from the order of the District 
Judge of Chittagong, dated March 11th, 1910, 
confirming tbat of the Second Munsif of 
Ohittagong, dated February 1st, 1908. 

Babus Dhirendra Lal Kastagir and Probode 
Kumar Das, for the Appellant. . 

Babu Kshitish Ohandra Sen, for the Be- 
apondent. 


Judgment... This appeal arises out 
of an ‘application for exeoulion filed by one 
Mathuria Debya, widow of Kanta Prosad 
Hazari, and mother of Ramdin, on the 2nd 
September 1907. These unfortunate pro- 
ceedings have been pending for very many 
years, but ‘it is to be hoped that they have 
now reached their final stage. On the 18th 
of October 1907, Akhil Chandra Biswas, the 
present appellant before us, and judgment- 
debtor in this case, filled an objection that 
a document which has been called Exhibit B 
should be taken into eccount, that he had 
in fact made over-payments to the deoree- 
holder's predecessor Ramdin to the extent 
of Hs. 224 10-6 and he accordingly prayed 
that the application for exeoution should be 
dismissed and that he gould be granted 
& refund of the balance due to him. The 
matter came before both the lower Courts 
and the ultimate result was that the execu- 
tion in favour of the decree-holder, Mathuria 
Debya, had been allowed to the extent of 
Rs. 19. The matter then came before us in 
April last when we went, as far as we could, 
into all the proceedings that had taken 
place. But as certain of the records were 
still wanting we adjourned the hearing for 
the arrival of the records. The records hays 
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ing been received and placed before us, we 
asked the learned Vakils on both sides to 
go into the whole question of a&oecount and 
to see how: the matter stood. This morning 
the case being called on for hearing we 
are informed that the only question 
really between the parties was osto the do- 
cument, Exhibit B. The learned’ -District 
Judge stated that he was unable +o say to 
what the Hrhibit B. really reBrred. A 
certified copy of the register of saits has, 
however, been produced in this Canrt which 
we have taken into consideration. Exhibit 
B. being an order of the Munsif endorsed 
jn the remarks column. From -bat it is 
apparent that on the 26th Janusry 1900, 
the Munsif did actually set off against the 
amount due to Akhil Ohandra Biswas oertain 
sums, and he drew up the order &«oordingly 
disposing of thet case on the 26th January 
1900. Itis now olear that the sema which 
were, 80 to speak, set off were sums relat- 
ing to rents of the same properties in respect 
of which the decree was passed. . There is 


no question that the matters reel y at issue* 


between both these parties were at that date 
gone into by the Munsif. That bemg so, we 
think that this order, Exhibit B., chonld be 

en into acoount and if that is so the 
result would be that nothing is now due 
to the -decree-holder, Mathuria Lebya, on 
this decree. 

It is stated on behalf of the appellant, 
Akhil Ohandra’ Biswas, that on the 7th May 
‘1906 to settle all disputes he paid to 
Ramdin out of Court s sam of Re 300 and 
that that was credited against th» amount 
of the decree. It is said that tais would 
have the effect of having a very consider- 
able balance in his favour. Wu cannot 
possibly go into that question in -hese pro- 
ceedings. There is no machinery provided 
by the Civil Procedure Code, of which we 
are aware, which ws for a refund in 
execution proceedings in sucha case. We 
accordingly confine ourselves to the execu- 
tion case before us and hold that there is 
nothing due to the deores-holder, Mathuris 
Debys, on her decree for which she can 
prosecute the present application wLich must 
be dismissed.» As to any claim wh:ch Akhil 
Chandra Biswas may have against her for a 
refund of money which he allegee he has 
overpaid, all we oen say is that he is at 
liberty to take such steps in the mater as he 
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may be advised. - 

The appeal is accordingly allowad with 
costs, the hearing fee boing assessed at one 
gold mohur. The application for execution is 
dismissed. eu 
‘ The appellant Akhil Ohandra Biswas may 
make an application to the lower Court for 
the refund. of any sums which he may have 
paid under the orders of the lower Courts 
on this application for execution of the 
decree. 

Appeal allowed. 





OALOUTTA HIGH COUBT. 
OsprNARY ORIGINAL Civir, Sorr No. 188 
or 1911. 

June 15, 1511. 

. Present: —Mr. Justico Stephen. 
GOPAL OHUNDER SHA W—Puatative 
cersus 

ga ME DASSI—Darenxpawr. 

" -— Q 

gag m ai f mortgagor— Whether to be 

It is not open toa Courtine mortgage suit to 
investigate the mortgagor’s title, nor is it open to 
the mortgagor to deny his title. 

Jaggeswar Dutt v. Bhuban Mohan, 81 0. 425, 8 0. L. 
J. 205, followed, 


Messrs. B. L. Mitter and N. N. -Sarkar, in- 
structed by Babu Aiwl Okandra Ghose, Attor- 
ney, for the Plaintiff, i 

Mr. O. O. Ghosh, instructed -by Mr J. 0. 
Dati, Attorney, for the Defendant. 

Judgment.—in this suit the plaintiff 
aues on a mortgage, the defendant being the 
mortgagors one of whom isa widow of the 
man from whom the others derived their 
title, the remainder representing the sons of 
that man. The mortgage is in respect of 
the Hindu widow's estate and is executed 
by the widow and her reversioners. No ques- 
tion arises on the faot of the exeoutian of 
the mortgage which has been satisfactorily 
proved before me, bat it is suggested on 
behalf of the reversioner mortgagors that 
all that passes under the mortgage is the 
estate of the Hindu widow. In support of 
this contention I am referred to Hari Kissen 
Bhagat v. Bajrang Sahat (1), the pasange 
whioh has & bearing on the point in question 
being on page 548. That, however, is a onse 
in which the mortgage was executed by 
the widow alone, and the most that can be 
said was that the | reversioners oon- 
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curred in ik. This is the case in which 
the widow and the reversioners joined in 
the mortgage. According to a well-re- 
cognised rnleexpreesed in Jaggeswar Dutt v. 
Bhuban Mohan Mitra (2), it is not open for 
me now to investigate the mortgagor’s title, 
and I cannot consider that it ia open to the 
mortgagors to deny their title. There -will 
be enough opportunity hereafter for the 
mortgagors to consider what passes under 
the mortgage. Present consideration of that 
question is premature. 1, therefore, give 
` judgment for the plaintiff with costs on acale 
No. 2 as against the appearing defendants and 
on scale No. 1 as against the other defendants 
a8 between attorney and client as provided 
in the deed. 


(2) 88 0. W. N. 435; 3 0. L. J. 206. 


ALLAHABAD HIGH COURT. 
Finer O:vin Appsat No. 88 or 1910. 
June 15, 1911. 

Tresent:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
DALGANJAN SINGH AXD AKOTHLB— 
PLaIntTiyrs—APPELLANTS 


Der NIL 
PARSIDH NARAIN SINGH—Derexpaxr 


na RESPONDENT. ° 

Hindu Law— Sw by reversioner—Reversioner to 
prove his title—Burden of proof*-Evidencs Act (I of 
1872), 3. 100— Death of an infant son, whether specially 
within the Imowledge of the father. 

The plain&if sued the defendant P. for possession 
of certain property alleging thet he was the- next 
roversioner of one D., who was the last male owner 
of the property and upon whose widow's death he was 
entitled to the property. The defenoe was as fol. 
* Jowes 1— D., the last male owner, died leaving & widow 


B. and a daughter X. A. was married to the defendant - 


and gave birth to & son R, whosurvived both B. and 
X. The defendant P. was in possession of ihe pro- 
perty as heir of his son R. Admittedly K. had 
predeceased S. but niether side mutiafactorily proved 
when R. died: 

Heid, that it was essential for the plaintiff to prove 
that R. predeceased S, the widow of D., that the 
death of B, in the life-time of S. was one of the 
essential elements of the plaintiffs title, thab ihe 
burden of proving this with other elements of his 
title lay upon him, and thet tection 106 of the Indian 
Evidence Act, had no application tothe facts of the 
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Hannoman Prashed Pande v. Baboee Munra) Kamaree, | 
18 W. R. 81; 6 M. L A. 398, referred to. 

Per Chamier, J.—The date of a child's blrih or death 
is not & fact especially within the kaowledge . 
of its father. It is a fact which is within » the 


know] of any person who was present atthe 
birth ar death. 


First appeal from the decision of the Sab- 
ordinate Judge of Benares, dated the 32th 
February 1910. 

The Hon'ble Mr. Suader Lal (with-him 
Mr. Gokal Prashad) for the Appellanta. 

Mr. M. L. Agarwala (with him Dr. Satish 
Ohander Bansrit and Mr. Harendra Krishna) 
for the Respondent. 

Judgment. 

Karamat Husain, J, —The plaintiffs, as re- 
reversioners of Drigbijai Singh, claimed the 
properiy in respeob of whioh Parsidh Narain 
Singh after the death of his mother-in-law 
Misammai Sarupa Kunwar got mutation of 
names in his favour. Their case was, the fol- 
lowing Drigbejai Singh was the last male 
owner of the property in suit. After his 
death Sarupa Kunwar, one of his widowr, 
was in possession of it. She died on the 


*9"th of December 1906. Her daughter 
“Kundan Kunwar, wife of .Parsidh Narain 


Singh, predeceased her. Kundan Kunwar 
gave birth to no son in Dedember 1903. 
Supposing she did, the son died in the 
life-time of his aN aa 
therefore, as the  feverBioters of the last 
male owner Drigbejai Singh, were entitled to 
his property. 

Tbe material pteas in defence were, that. 
the plaintiffs were not the reversioners of 
Drigbejai Singh, that on the 19th of Decem- 
ber 1906 & son Rem Uggrah was born to 
Kundan Kunwar; that he died on the 80th of 
December 1905 after the death of Sarupa 
Kunwar, and that the defendant as the heir 
to hia son was the absolute owner of the pro- 
perty in guit. The plaintiff attempted to 
prove that no son was born to Kundan Kun- 
war in December 19606 and tbe defendant 
tried to prove that Ram Uggrah was born 
on the 19th of December 1906, and that he 
died on the 30th of December 1906 after the 
death of Sarupa Kunwar. The Court 
below found that the pedigree filed by 
the plaintiffs was correct, that the wit- 
nesses called by the defendant satisfactorily 
proved that Ram Uggrah was bornon the 19th 
of December 1906 and that he survived Sarn. 
pa Kunwar. The Court, below on the basis 
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of the finding that Ram Uggrah survived 
Sarupa Kunwar, dismissed the claim. ` 

The plaintiffs appeal and the only point 
argued by, their learned Advocate is that the 
evidence given for the defendant fails to prove 
that Ram Uggrah was born and that hp: 
survived Sarupa Kunwar. He criticised the 
defendant's witnesses and stated that the fol- 
lowing facts rendered their statements unfit 
for acceptance: — 

(a) Parsidh Narain Singh on previous 
occasions made conflicting statements 
relating to the date of the death 
of Ram Uggrsh. He, on the 17th 
of March 1907, stated that the child 
died on the 30th of December 1908. 
In his spplioation dated the 8rd 


of January 1907 the 31st of Deoem- ` 


ber 1906 was the date of the death 
of Ram Uggrah. On the 29th of 
July 1907 his statement was that 
Ram Uggrah waa alive on thé 31st 
of December 1906 when the Sub- 
Inspector came (seo H. 64). His 
witnesses in the present case do not 
all of them fix the date of Kam 
Uggreh's death while the dafend- 
ant states it to be the 30th of 
December 1908. 
(b) None ofthe witnesses who depose 
that they saw the son in question 
towards the end of December 1906 
was called in the mutation pro- 
ceedings. 
(e) The statements that the son was 
: named on the very day ou which 
he saw the light and that he was 
shown to a hoet of witnesses who 
came to condole with Parsidh Na- 
rain Singh on the death of his -wife 
are, scoording to the custom of the 
country, incredible. 
Before dismissing the evidence in the case 
I deem it fitto note that a portion of the 
evidence was recorded by one Subordinate 
Judge and that the rest was taken down by 


. &nother who succeeded the former. 


As all the evidence was not recorded by 
the latter who decided the case there would 
seem to bea lank of that correct appreciation 
of the evidence which is absolutely necessary 
in such cases as the present. As the princi- 
pal allegation of the plaintiffs was that no 
son was born to Kundan Kunwar at all, 
the evidence produced. by them was natur- 
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ally directed to prove it. None of their it: 
nesses, Musaminat Raj Kali, Musammnut Ne- 
pali, Dalganjan Singh, Bani Bharvos or Sho- 
mandi], states that & son was bofn to Kundan 
Kunwar who died in the life-time of Sarupa 
Kunwar. They simply say that no son wag 
born. I have carefully gone through their 
evidence and I find myself unable to accept 
their statements on this point, All of them 
are of an inferior type and by no meang 
independent. Moreover, it is quite possible 
that they may not have known of Ram Ugg- 
rah's birth. 
Ooming to the witnesses for the defendant 
I find that Musammat Sona, Musammat 
Bhagirthi and Brijpal Missar positively atate 
that ihey saw that Ram Uggrah was born 
and that they were present when he was 
born. Considering the age of Kundan Knn- 
war which, according to Nepali was about 30 
or 82 years, the age of her husband which 
was about 85 years, and the fact that she 
had given birth to several children therei s 
nothing unusual in the birth of a son to her 
on the 19th of December 1906. There is no 
reason to suppose that the above named wit- 


neases conspired together to invent a false | 


story. In addition to the witnesses who were 
present when Rem Uggrah was born, twenty- 
one witnesses stated that they sawa son of 
Kundan Kunwar and Parsidh Narain Singh 
towards the end of December 1906. Twelve 
of them Básdeo Singh, Bagashri Singh, Sham 
Narain Singh, Rem Kunwar Singh, Brijpal 
Missar, who was present at the birth of Ram 
Uggrah, Kashi Parfhad, Lalmukand Singh, Ra- 
gunandan Singh. Ganga Ohaukidar, Lal Bihari, 
Deoki Singh and Gaya Singh specifloally 
state that they saw Ram Uggrah Singh after 
the death of Sarupa Kunwar, and the re- 
maining nine Jangn Bahadur Singh, Zira 
Singh, Mazhar Abbas, Mathura Pande, Abdul 
Majid, Baijnath, Dip Narain, Ramker Singh 
and Kashi Parsbad only say that they saw 
him after the death of Kundan Kunwar. 
All, however, are agreed that they saw him. 
The evidenué on the record leaves no doubt 
in my mind that Ram Uggrah was born 


on or &bout the 19th of December 1906 and . 


that be lived for some days. The exact 


-time of his death, however, remains not 


proved. The plaintiffs, as already stated, 
made no attempt to prove that he pre- 
deceased her maternal grand-mother Sarupa 
Kunwar and the statement of the Witnesses 


a 


204 


DALGANJAN SINGH t. PARSIDH NARAIN BINGH, 


for the defendant that they saw Uggrah 
Singh after the death of Sarupa Kunwar 
is extremly hard to believe. No Hindu of 
the class to which Parsidh Narain Singh bo- 
longs will ever dream of bringing out a baby 
of 11 or 12 days from the room in which it 
is born especially in the last week of Decem- 
ber and of exposing it to the gaze of a host 
of strangers. 

Any one who intimately knows the Hindu 
life in these Provinces will readily agree 
with me on this point and -will not accept 
ihe story told by tho witnesses, in spite of the 
faot that many of them are men of position 
and independent. Perhaps, they saw some 
other baby and were misled to suppose that 
they eaw Ram Uggrah or, perhaps, Parsidh 
Narain being under the apprehension of the 
impending death of the baby violated the 
time honoured custom and: devised to show 
the baby to the witnesses in order to create 
evidence in his favonr. 

Be that as it may, the resultof the evidence 
on the reoord to my mind is that the birth 


of Ram Uggrah on or about the 19th of 


December 1906 is satisfactorily proved, but 
the fact whether he died before or after 
Sarupa Kunwar his maternal grand-mother is 
not proved. 

Under these circamatences, the anit of the 
plaintiffs must fal. They came into Court 
with the allegation that they were the 
reversioners of Drigbijai Singh. The death 
of Ram Uggrah Singh in the lifetime of 
Sarupa Kunwar was one of thd essential 
elements of their title and the burden of 
proving it as well as of proving other elements 
lay upon them. They did not even attempt 
to prove it and their snit must stand 
dismissed. They presumably realised the 
dificulty of the task of proving that Sarupa 
Kunwar survived Ram Uggrah Singh and 
hence they pleaded that no son was born at 
all to Kundan Kunwar. 

The learned Advooate for the appellants 
urges that the defendant claims through 
Ram Uggrah and that, therefore, he is bound 
to prove that ihe 
Kunwar. We have no concern with the 
defect in the title of the defendant. He is in 
possession of the property claimed and the 
plaintiffs, in ordér to recover it from him, 
must prove their title to it, One of the com- 


ponent elements of their title is the survival — 


of Sarupa end as they failed to prove it they 
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are oul of Court. They cannot suoceed by 
picking holes in the title of the defendant. 
The learned Advocate for the appellanta.as & 
last resort calls in aid section 106 of the 


Indian Evidence Act and says that the . 


plaintiffs are outsiders who sare not on good 
terms with ihe defendant and that thé fact 
of the death of & newly born baby at a 
particular time is specially within his 
knowledge he, therefore, and not the plaintiffs, 
must prove it. In support of the above pro- 


position he refers to & passage at pages 418, 
419 in Huncomanpersaud Panday v. Munro? 


Koonweres (1). That passage runs as 
follows:— Next, as to the consideration for 
the bond. The argument for the appellant 
in the reply, if correct, would indeed reduce 
the mptter for consideration to a very short 
point for, according to that argument, it ‘the 
factum of a deed of charge by & mana for 
an infant be established, and the fact pf the 
advance be proved, the presumption of law is 
prima facie io support the charge, and the 
onus of disproving it rests on the heir. For 
this position a decision, or rather a dictum 
of the Budder Dewany Adaulat at Agra, 
in the case of Oomed Rat v. Heera Inll ee 
was quoted and relied upon. But the d 
there though general, must be read in 
nection with the facts of that case. It might 
be'& very correct course to adopt with 
réference to suits of that particular charabter, 
whi oh was one where the sons of a living 


father were, with his suspeoted collusion, 


attempting, in & suit against a creditor, to 
get rid of the charge on an ancestral estate 
created by the father, on the ground of the 
alleged misconduct of ihe father in extra- 
vagant waste of the estate. Now, it is to be 
observed that a lender of money may reason- 
ably be expected to prove the circumstances 
connected with his own particular loan, 
but cannot reasonably be expected to know 
or to come prepared with proof of the 
antecedent economy and good conduct of 
the owner of an ancestral estate, whilat the 
antecedents of their father’s career would be 
more likely to be in the knowledge of the 
sons, members of the same family, than of a 
stranger, consequently this dictum may 
perhaps be supported on the general principle 
that the allegation and proof of facts, 
presumably in his better knowledge, is to be 


A 0 M. L A. 508; 18 W. R. 8L 
(2) 8 B. D. N. W. P. 218. 
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looked from the party who possesses that 
better knowledge, as well as on the obvious 
ground in such suits of the danger of collu- 
sion between father and.sons in fraud of the 
creditors of the former. But this case is of a 
description wholly different and the dictum 
does rot profess to he a general one, nor is it 
to beso regarded. Their Lordships !think 
that the question on whom does the onus of 
' proof Ke in such suits as the present is one 
not capable of a general and inflexible 
&nswer.', 

The rule alluded to by their Lordships is 
embodied in section 106 of the Indian Evidence 
Act as one of the two exoeptions to the 
general rule relating to the burden of proof. 
Being an exception, I am not prepared to 
extend it to any case all the facts of which 
are not the same as the facts of decided 
cases, The exception is based on convenienca 
but poton principle. Its scope should, there- 
fore, be narrowed down as much as possible. 
If a party who is bound to prove a particular 
fact éscapes the liability simply because his 
opponent can prove that fact with greater 
facility much confusion will follow. The 
mere balance of convenience should not, in 
my opinion, be deemed sufficient to turn tha 
scale. Moreover, it must be borne in mind 
that the validity of the exception has been 
queationed by high authority. The following 
passages inthe Laws of England may be 
quoted here with advantage:— 

(2): Where the truth of à party's allega- 
tion lies peculiarly within the knowledga 
of his opponent the burden of disproving it 
lies npon the latter. m 

"The principle-of this exception has ` fro- 
quently been recognised both by the Legis- 
lature (£) and in decided cases (a). On the 





(t) Bee 4. g., Foreign Enlistment Act, 1870 (83 
and 8$ Vici, O. 00) sections B, 9, where the burden 
is cast upon the builder of a ship to prove ‘that he 
did not know she was to be employed in conire- 
vention of the Aw. ae | 

(a) Apothecaries Company v. Bentley, (1824) Ry. 
and M. 150 (action for penalties against a ‘person 


for practising as an apoth without perti- 
floate, proof of the certificate held to lie on the 
defendant as peculisrly within his know- 


Hibbs v. Ross, (1966) L. R. 10. B. 584 at p. 541, per 
Mellor, J., and see, ind p. 548, where the present 


doctrine is apparently countenanoed by Blackburn, J), , 
Magdalen Hoepital (Governors) v. Knotts, (1877) 8 Oh. 


D. 700, 724. 0, A. 


- 
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other hand ita validity has been several 
times challenged by high anthorities (5) 
and having regard to this conflict of opinion, 
the following statement of the plaint is 
perhaps, the one which is the least open to 
objection :— In considering the amount of 
evidence necessary to shift the burden of praof, 
the Court has regard to the opportunities of 
knowledge with respeob to the facts to be 
proved which may be possessed by the parties 
respectively (o)." 

It may be urged that the words of sec- 
tion 106 of the Indian Evidence Aot are very 
clear and that where even a factis specially 
within the knowledge of any party the Court 
is bound to cast the onus of proving that 
fact upon that party and cannot interpret 
the section in the light of the Euglish law on 
the point. Jam unable to accept this can- 
tention. The exception, as Ihave already 
stated is based, on no principle and in apply- 
ing ib to à new class of oases a Court may 
safely be guided by the English law when it 
is based on sound principles. For the above 


Mahony v. Waterford, Limerick, and Western Ruil- 
thay Company, (1900) 2 L R. 378, Powell v. M' Glynn 
asd Bradlaw, (1002) 2 L R. 184, where ii is &coepted 
by Boyd, J., at p. 175, and apparently by O'Brien, 
A S at P. 185, but denied by Barton, J. ab 
P. ; 

| General Aowident Fire and Iafe Assurance Cor para- 
= seen (or Hunter, (1909) 25 T. L. R. G85, 








(b) The proof may be difficult where the matter 
is pecuilarly within the defendant's knowledge, 
but that does not vary the rule of law," (Doe 
d Bridger v, W)utehead, (1888) 8 Ai. & Rl. 571 
per Lord Denm im, O. J. at p. 575); "I doubt whether 
those expressions ars met boo . They are right 
as to the weight of the evidence, but there must be 
some evidence to start it, in order to cast the onus on 
the other side.” 

(Elkin v. Janson, (1845) 13 M. and Wi, 655, per 
Alderson, B. at p. 6063); and ina leading and more 
modern cass: “Ib has been said that exception ` 
kaning eee d where tho facts lie peculi. 

y the know of the oppomte Ly. 
The Counsel for the our has not gene. Ale 
length of contending that in all those cases the 
onus shifts... ........ 
that the exceptions supposed to be found amongst 
cases relating to the game laws may be explained on 
" grounds." 

(Abrath v. North Kastern Railway Company, (1583) 
oe B. D. 440, O. A. per Bowen, L. J. at pp. 457, 
458). 

(c) Btephen, Digest of the Law of Evidence, Gth 
Ed, Arti. 98. | 

lhe Laws of England Vol. XIII, pp, 485, 496, 
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reasons I hold that section 105 of the Indian 
Evidence Act has no application to the case 
before us. i 

The plaintifs were bound to prove that 
Ram Uggrah predeceased Sirupa Kun- 
war, "They failed to prove it. I, therefore, 
would ' dismiss the appeal with costs 
including in this Oourt fees onthe higher 
scale. | 

Chamier, J. —] agree that the appeal should 
be dismissed and I desire to add a few 
words only. 

The only questions discussed at the hear- 
ing of this appeal were whether a son Ram 
Ugarah was born to Parsidh Narain and 
Kundan Kunwar on or aboué December 19ch, 
1908, and whether that son survived his 
maternal grandmother  Sarupa. 1 agree 
with my learned oolleagne that the evi- 
dence adduced by the defendant prove 
gatisfactorily that a aon was born to Kundan 
Kouowar and survived herand that theevidence 
adduced by the plaintiffa to the effect that 
Kundan Kunwar had no son who survived her 
is untrue. 

The plaintiff's cage, is that the succes 
sion opened to them on the death of 
Sarupa Kunwar. It is common ground that 
the property originally belonged to Drigbejai 
Singb and that it passed on his death to his 
widow. : 

Sarupa who died on December 27th, 
1608. Kundan Kunwar admittedly died a few 
days before Sarupa. Ifhersonsurvived Barapa 
the property’ passed to him and prove him 
to his father the defendant. The burden 
of proving the facts necessary to make 
ont the plaintiff's case fies upon the plain- 
tiffs. There can be no doubt, I think, 
that Ram Uggreb survived his mother who 
died on December 23rd, 1906 He died 
either jast before or just after Sarupa. In 
order to succeed, the plaintiff must show 
that Sarupa survived Ram Uggrah. A nam- 


ber of witnesses have been called by the de-. 


fendant to say they saw Ram Uggrah alive 
after the death of Sarupa. My learned ool. 
league has shown how extremely improb- 
able is the story told by these witnesses, 
It is impossible to believe that Parsidh 
Narain, who had alreadyj lost two sons in 
their infancy or early childhood, would bava 
allowed those in charge of the child to bring 
it out of the room in which it was born when 


it was less than ten days old, contrary to 
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the inveterate custom of the country end with 
the knowledge that exposure at that time of 
year would probably result in its death. 
If the evidence adduced by the defendant 
is true, the child was brought ont and shown 
io 4 large number of people when it waa 
between 3 and 10 days old. Some of the 
witnesses are undoubtedly respectable and 


‘well-to-do people, but it is unfortunately 


only too true that though respectable man j 
wil hesitate to swear to what he knows. 
is felse. He will often oblige g friend 
for other reasons toswear to a fact the exist- 
enoe of whichis undoubted but of which he 
has no personal knowledge whatever. If 
Parsidh Narain’s friends knew that the child 
had survived Sarupa Koer they would think 
little of saying that they had seen the child 
after Sarupa’s deatb. 

In my opinion the evidence of the wit- 
nesses who say that they saw the child 
just after the death of Sarupa Koer is false. 
I consider that the defendant has failed to 
prove that the child survived Sarupa Koer. 
But the burden of proof lies upon the plaint. 
iffa and they can reap no  advantago 
from the failure of the defendant to prove 
that the child survived. The child was 
alive on December 24th and. in order to 
succeed, the plaintifs must prove that he died 
before Sarupa Koer. The plaintiffs have not 
attempted to prove this. 

It is, however, contended that the ease is 
one for the application of section 106 of the 
Evidence Act and that the burden of proving 
the date of the "child's death lies on the de- 
fendant because the date of the death is a 
fact espscially within the knowledge of the 
defendant. This class of cases to which the 
section is applicable is shown by the illnstra. 
tions to the section. This date of a child's 
birth or death i8 not & fact especially within 
the knowledge of its father. It is a fact which 
is within the knowledge of any person who 
was present at the birth or death. Baut it is 
obvious that Parsidh Narain is in a much 
better position to prove the date of his Bon'» 
death than the plaintiffs are who live in a 
distant village, and if the plaintiffs had given 
any credible evidence that the child died be- 
fore Sarupa Koer I should have been prepared 
to hold that the burden of proof had been 
shifted to the defendant. Fôr, in considering 
the question whether & party has discharged 
the burden of proof, regard may properly 
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be hid to his opportunities of procuring and 
producing evidence. I do not think that 
- the passage quoted by my learned colleague 
proves their Lordships’ judgment in the case 
of Hwnoomas Persaud Panda v. Munray Koon- 
werse (1), goes further than that. In the 
present case the plaintiffs by alleging and 
producing evidence that no son was born to 
Kundan Kunwar in December 1506,, made it 
impossible for them to give evidence thatthe 
child died before Sarapa Koer., In my 
opinion, section 106 of the Evidence Act has 
no application to the facts of this case and, 
as the plaintiffs have given no evidence 
that the child died before Sarupa Koer, I 
cannot hold that their suit was rightly 
dismissed. 

By tau Oourgr.—The order of the Court is, 
that the appes) be dismissed with oosta includ- 
ing in thia Court fees on the higher scale. 

* Appeal dirinissed. 


t 





OALOUTTA HIGH COURT. 
Cirit Rura No, 51 or 1910, 
‘June 29, 1911. 
Present: —Mr. Justice Holmwood and 
Mr. Juatice D. Obatterjee, | 
- OHAITAN PATJOSI MAHAPATRA— 
J CDGNEKT-DEBTOR—APPLIOANT 


vor sus 
KUNJA BEHARI PATNAIK— 
Exsmouri0x-POROHABER—ANÍ» RAJ KISHORE 

DAS-—DzroRru-norLpER—OPPosiTR PARTY. 

Landlord and Tenant—Bengal Rent Recopery Act 
(X of 1850 ', ^. 100 — Rent decres—Ciml Procedure Code 
(Act XIV of 1883), s. 8104, whether applicable io sale in 
execution of rent-decres under Act X of 18650 —Oharter 
Act, s. 16—Act X a complete Code, meaning of. 

A tenure of a judgment-debtor was sold in,execution 
of a rent decree under Act X of 1859. He deposited 
the docretal amount with costs and the 5 per cent, 
payable to the auotion-purchaser and asked -for the 
cancelment of the salg he also alleged frand, 

: ity and losa. The Deputy Collector held that 
section 810A of the Oivil Procedure Code of. 1882 
did not apply and dismissed the application of the 
judgmeni-debtor. The Collector on appeal affirmed 
that order, The ]udgment-debtor moved the High 
Courts : i 


Held, thet the proceedings of the Deputy. Collector 
were amenable to the revisional jurisdiction of the 
High Court and not to an eppeal, as the case was one 
under section 819A, and the auction-purchaser was 
2 bad del that the High Courb had jurisdiction 
to in under section 15 of the Charter Act: 

Held, further, that the case being one under section 
109 of Act X of 1850 the property of the judgment- 
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debtor could be sold only if satisfaction of the judg- 
ment could noi be obtafned by execution against his 


person or moveable property, and as that pro- 
cedure was not followed, the sale was «lira vires and 


must be set aside: | 

Held, also, that Act X of 1859 isa complete Code 
in itaelf as to matters specially provided for in the 
Act, and thet section 810A waa applicable to the 
present case and the Deputy Oollector failed to 
exercise lawful jurisdiction. 

Wilmons Singh v. Taranath Muberjoe, 9 O, 205 (P.O) 
OL A. 174, 12 0. L. R. 881, referred to. 

Rule against the order of the Deputy Ool. 
lector of Puri, dated June 14th, 1909, and thet 
of the Collector of Puri, dated October 14th. 
1909, passed on appeal. ; 

Babus Bipin Chandra Ghosh and Nagendra 
Nath Ghosh, for the Petitioner. 

Babus Narendra Kumar Bose and Probodh 
Chandra Ohatterjee, for the Opposite Party. 

Judgment.—tThe Deputy Collector 
passed a decree for over Rs. 100 for the 
rent of a tanki tenure. The learned Deputy 
Collector has upon s remand by this Conrt 
found that these tanki tenures are not trans- 
ferable. The decree-holder put in an appli- 
cation for execution and, soon after, an 
application that some other property of the 
judgment-debtor might be sold; this other 
property a kharila mafi tenure of the judg- 
ment-debtor was accordingly sold. Having 
come to know of the sale he deposited the 
deoretal amount with costs and the 5 per 
cent. payable to the auction-purchaser and 
asked for the cancelment of the sale: he 
also alleged fraud, irregularity and loss. 
The Deputy Collector held that section 31CA, 
Civil Procedure Code, did not apply to sales 
under Act X of 1859 and there was noother 
law under which he could set amde the 
Rule, On an appeal the Collector upheld the 
decision of the Deputy Oolleotor and on 
motion to us we at firat issued the nbove 
Rule and, being desirous to know whether 
the property had been rightly sold in acoord- 


ance with law, we asked for findings as to the ` 


nature of the tenure in respect of whioh 
arrears had been decreed and also the 
ore sold. The findings have been sent and 
at the further hearing of the Role a pre. 
liminary objection has been taken that we 
Have no jurisdiction to interfere with the 
orders of the Deputy Collector passed nnder 
Act X of 1859 and reliance ia placed on the 
cago of Huro Mohun Mukeryec v. Kedar Nath 
Dass (1). In this case L. 8. Jackson and 
(1) 6 W. B. Act X 25. ES 


— 


+ 
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Glover, JJ., held that the power of conirol 
and superintendence given by seotion 15 of 
the Charter Act was in reference to the Gene- 
ral Appellate Jurisdiction of the Court and 
not to particular cases in which that juris- 
diction is extraordinarily exercised as to a 
superintendence vested in the Commissioner 
and the Board of Revenue by the express 
provisions of the Act. This view certainly 
supports the objection but it has been sub- 
eequently departed in & series of cases and 
virtually overruled. Very soon after the 
above case was decided, tbe case of Bhyrub 
Chunder v. Shama oon dares (2) in which 
Norman, J., said: “Itis clear that "ilio Col- 
lector's Court is a Üourt oyer which at the 
time of the passing of the Charter Act the 
Sadar Court possessed Appellate Jurisdiction 
and, therefore, it is clear that the Lith section 
of the Oharter Act gives usa superinten- 
dence over tuch Courts forthe purpose to 
which I have already alluded: the pur- 
pose is seb ont in the earlier part of the 
judgment and in "to compel them to do 
any act which by law they should do, to 
command them to execute all powers with 
which they are vested and to restrain 
them from meddling when they have no 
jurisdiction.” L. &. Jackson, J., agreed. This 
was & casein which the Oollector had en- 
tertained an appeal which lay to the Dis- 
trict Judge. The same question came before 
the Full Bench in the next year in the cse 
of, Gobind Koomar v. Kitsto Kumar (3). In 
this case the Deputy Collector refused to 
entertain an application for restitation of 
an excess realised in exegution of a deoree 
subsequently modifed. The Judge did not 
entertain an appeal as he thought an ap- 
peal was incompetent as the matter was 
subaequent to decree. The High Court 
compelled tke Deputy Oollector to enter. 
tain the spplicglion. It may be noted 
that there is no provision for such restitution 
in Act X of 1859 and the order must have 
been made in accordance with the general 
Oivil Procedure Code. 

Then, in the case of Deasutoollah v. Stdheu 
Nasir (4) Bir Barnes Pcacock, C. J., and D 
N. Mitter, J., held that Act X of 1859 con- 
fera upon the Heverue Ccurts merely a 


l'mited jurisaiction and the High Ccurtznder 
(3) 6 W. R. Act X. 68. 
(8) 7 W. R 620. 
A 10 W. R. 841, 
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its general power of control had the right to 
prevent them from exceedirg that jnrisdio- 
tion. In this case the attachment and sale 
order passed by & Collector in respeot of 
properties of the judgment-debtor other than 
the tenure in arrear, was set aside by the 
High Oourt as it was not shown that 
the Oollector was satisfied that execu- 
tion could not be obtained against the per- 
son and moveable property of the jndgment- 
debtor. 

In the case of Gudadhwr OChatterjde v. 
Nosd Lal Mukerjes (5) the order of the 
Collector ordering execution against a per- 
son against whom the decree passed bad 
been cancelled was set aside by the High 
Court. In the case of Rooknes Roy v. 
Amitth Lal (6) an appellate deoree of the 
Collector was set aside as passed without 
jurisdiction. Inthe case of Nasser Jan v. 
Akbur Mosoomdar (7) the Collector was com- 
„pelled to entertain an intervention which he 
“had disallowed. The matter went up to 
the Privy Council in the case of Niimoni 
Singh, v. Tara Nath Mukeries (B). In 


*that case an order of the Collector trana- 


ferring a decree for execution to another 
district was set aside by the High Court 
as passed without jurisdiction on the autho- 
rity of Gobinda Koomar v. Kristo Kumar (8) 
and their Lordships of the Judicial Gom- 
mittee agreed with the High Court aå to its 
jurisdiction under section 15 of the Charter 
Act. 

The case of Mohant Ramanus Das v. Lakhan 
Fardea (9) may seem at the first blush to go 
a step further, but we think it is quite in 
keeping with the older decisions, read by the 
light of the decision of the Judicial Oom- 
mittee in the case of Nilmony Singh v.. Tara 
Nath Mukerjes (8). 

We have, therefore, no doubt that we 
Lave jurisdiction to interfere under seo- 
tion 15 of the Charter,Act. It was further 
contended by the learned Vakil for the op- 
posite party that as the original suit was 
valued at above Re. 100 an appeal lay to 
ihe District Jndge and not to the Collecter 
and we cannot, therefore, interfere in re- 
vision. We cannot uphold this objéction. 

p T3 W. R. 408. 

0) 14 W. R. 254. * 

i) 15 W. R. 418, 
(8 


90. 205,9 I. A. 174; 13 C. LR ?81, 
(9 n 6, W. N. 118 
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In the first place, the sale id this case » 
impeached as «lira vires and illegal; , and, 

the second place the case was one ander 
section 810A of the Civil Procedure Oode, 
the auction-purchaser being & third party 
and in either case the  prcoeedings of the 
Depuiy Collector are amenable to the revi- 
siong] jurisdiction of this Court and tot to an 
appeal. 

On the merits of the oase, it is contended 
by thé learned Vakil for the petitioner, firstly 
that the learned Deputy Collector had no 
jurirdiotion to hold the sale of ather lakht- 
«uj property of the petitioner ifthe manner 
io which he did it and that, on that ground, 


^ o 


the sale and all subsequent proceedings 
are wltra vires and void: and, secondly, that 
the learned’ Deputy Collector was quite 


competent to entertain the application 
under section 910A of the Oivil Pro- 
cedure Code and in refusing to do 80 
refused to exercise a lawful jurisdiction. 

On the frst point the learned, Deputy 
Collector bas found that the tanks tenure 
in respect of which arrears had been decreed 
was not saleable. The case, therefore, 
was clearly one under section 109 of Act 
X of 1859 andthe other property of the peti- 
tioner could be sold only if satisfaction of 
the judgment oould not be obtsined - -by exe- 
cution against his person or moveable pro- 
perty. In this case that procedure was not 
followed. There is nothing to show that 
any attempt was made to execute the decree 
against the person or the moveable property 
of the petitioner. Ali that the learned 
Deputy Oollector says is— on the 28sh Feb- 
ruary 1909 the decree-holder made an aff- 
davit thet the £mki tenure for which he 
had obteined a decree for arrears having 
been allotted for the skeba of Jaogunnath 


temple other properties of the judgment-debt-- 


or may be sold for yealiaation of the de- 
oretal amount and accortling to hia prayer the 
mañ khareda land 1°62 aores.: were sold". 
As the jurisdiction of the Deputy Collector 
is & limited one and the procedure under 
rection 109 was not followed the sale of the 
lakhiraj land of the judgment-debtor was 
wlira tires and must be set aside. Bee Dean- 
utoollah v. Sidkwe Nasir (A). < 

The sevond question raised by the peti- 
tioner is, whether section 410A was appli- 
cable to the case. Ifthe rale had been held 


in due compliance with the provisions of seç- 
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tions 109 and 110 the sale would be' under 
the provisions of the law for the time be- 
ing in force, applicable to the sale of such 
under-tenures for demands other than those 
of arrears of rent due in respect thereof", 
t.6., under the provisions of the Oivil Procedure . 
Code. This would naturally attract all the 
provisions of the Civil Procedure Code with 
regard to sales, frém attachment to delivery 
of possession at least and there ia no spe- 
cial provision in Act X of 1859.dealing with 
these matters. It is contended, however, 
that only those sections of the Code are ap- 
plicable which provide for procsedings up to, 
and inclusive of,—the sale and none else: 
reliance is placed for this contention on 
the case of Harish Ohamdra Ghose v. Ananta 
Oharan Patra (10). The learned Jadges are 
reported to have said— the Code of Civil 
Procedure applies up to the sale and does 
not apply after. Section SIOA cimes in 
atter the provisions relating to sale:’’ al- 
though there is no discussion of the reasons 
pro and oo» and no references is made to 


“what the law is after sale in such cases 


we should have fell ourselves somewhat 
embarrassed by this case 1f 16 were not for the 
further contention of the learned Vekil that 
this decision is in direct contravention of the 
rutto decidends of the case of Nilmoni Singh v. 
Tara Nath Muker;ee (8) decided by the Privy 
Oouneil in 1882 and not referred to by the 
learned Judges. That was a case in which 
their Lordships had to consider whether s 
Oolleatore could transfer a decree: for rent 
for execution to a. Civil Court in another 
district. The High Court had held that there 
was no provision for such a transfer in 
Act X of 1859 and the transfer was, there- 
fore, incompetent. Their Lordships in set- 
ting aside the order of the High Court say, 
that Revenue Courta deciding suites under 
Aot X of 1859 are Civil Courts and "there 
ig nothing in the Act (X of 1859) which 
provides for any exegution beyond his (Col- 
leotor's) jurisdiction and there is nothing 
to forbid the conclasion thet such execu- 
tions are left to the operations of Act 
XXXIII of 182 or the corresponding portion 
of Aot VIII of 1859." "This and other rea- 
gons given for the decision seem to leave no 
room for doubt that their Lordships thought 
that, exoept upon points expressly provid- 
ed for by Act X of 1859, oie procedure of 


(10) 3 0, W. N, 137, 
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the Revenue Courts when trying —— 
arising under that Act must be governed by 
-the Civil Procedure Code. Tt cannot be said, 
however, thatthe raiso decidends of their 
Lordships bas been uniformly kept in sight 
in subsequent cases. - The majority of the 
Allahabad Court followed up the said rea- 
soning of their Lordships and held that 
section 43 of the Civil F'rocedure Code was 
applicable to rent suite under Act XII of 
of 1881, the Local Government Rent Act. The 
decision. of the Allahabad Court [Madho Pra. 
kash Singh v. Murs Manohar (11) | waa followed 
-by our own Court in the case of Ádhirami 
us Kumari Raj Rant v. Raghu Mohapatro 
12). 
v. Imkht Narain Roy Chowdhry (18), the learn- 
ed Judges held that section 878 of 
Oivil Procedure Code did not apply to 
suits before Revenue authorities. Mr. 
Justice Amir Ali, as he then was, who de- 
livered the judgment of the Court, said— 
"we think the point has been virimally de- 


cided by the reasoning in the Full Béneh, such Court in the manner following." 


decision in Nagendro Nath Mulick v. Mathura 
Mohun Parhi (14). The latter case, how- 
ever, was, in respect of the provisions of seo- 
tion 14 of the Limitation Act, applying torent 
suits in Revenue Courts. 

The learned Judgea said—" Act X of 1859 
has always been considered a Code complete in 
itself and unaffected by the general laws of 
limitation of procedure.” The discussion was 
confined to the question of limitation and the 
caso of Nelmont Singh v. Tara Nath Mukerjes _ 
(8) was not go much aa ‘m&ntioned. The ex- 
pression "complete Code" must, therefore, be 
understood as complete as to matters specially 
provided for in the Aot. Inthis view of the 
case it waá not a sound basis for the judg- 
ment in Radha Madhwb  Bamira v. Lakki 
Narain Roy Ohowdhwry(18). In the next case 
on the point, however, ‘Mokuada Bullae Kar 
v. Bhogaban Ohunder Das (15) another Bench 
held the same view asto section 378. The 
learned Judges say as to the case of 
Niimons Sangh (8) that it held that, “there 
being nothing in Act X of 1859 to prohibit 
the Collector acting under that Act from 
transferring an execution case from his 


T 
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own file to the flleofa Civil Court, the 
prooedura laid down in the Civil Procedure 
Oode might bs followed in the matter of the 
transfer of the decree for execution to some 
other Court” and they distinguish it as not 
speoifloally dealing with “section 873 of the 
Civil Procedure Code. With great deference 
to the learned Judges, we may point out that 
the Judicial Committee in the case of 
Niloigns Singh (8) does not hold that tke pro- 
visions of the Civil Procedure Code might be 
followed as if the Collector had a discre- 
tion in the matter, but their Lordships 
say, These considerations lead to the oon- 
clusion that the Rent Courts established by 


Inthe case of Radha Madhub Santra Act X of 1859 musi be held to fall within 


section 284 of Act VIIT of 1&59, ofthe same 
year.” Section 284 of Act VIII of 1859 
ran aa followa:— ‘A decree of any Civil 
Court which cannot be execut- 
ed within the jurisdiction of the Oourt whose 
duty ibis to execute the same may be ere- 
cuted within the jurisdiction of any other 
The 
result of the raling of their Lordships is, we 
think, that the provisions of the Civil Pro- 
cedure Code must be followed in such cased, 
In the case of Hare Krishna Mahamü v. 
Bishnu Chandra Mahanti (16). Stephen and 
Mooker jée, JJ., expreasa serious doubt as to 
whether, in ow of tbe ruling in Nümoni 
Singh's case (8), it can still be gaid that Act 
X of 1859 is & complete Code in itself in 
the sense of excluding the application of 
the Civil Procedure Code to proceedings 
thereunder. In the case of Ran Lochan 
Singh v. Bent Prosad Kumari (17) another 
Bench of this Court relied upon the case 
of Nilmons Singh (B), and ihe Full Benoh 
ruling of the Allahabad Court in Madho 
Prakash Singh v. Murli Manohar (11) for 
holding that the provisions of section 492 
of the Civil Procedure* Code as to injunctions 
applied to rent decrees under the North- 
Western Provinces Rent Act XII of 1881 
transferred for execution to a Civil Court. 
We think, therefore, that the cases decid- 
ed in disregard or under a misconception of 
ihe ruling of the Privy Council in the case of 
Nilmons Singh (8) cannot stand in tke way of 


* + * k g g e 


wate 


our holding that.section 8104 of thé Oivil. 


Procedure Code was applicable to the present 


(16 85 O. 709; 7 O. L. J. 426, 12 C. W. N. 888. 
(17) 9 0. L. J. 125 ; 13 O. W.N. 781 | 80 C. 252 
} Ind.-Oas. 939. - 
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ò and the learned Deputy Collector failed 
exercise & lawful jurisdiction vested i in him 
y law. 

Tn the result, therefore, the orders : the 
eputy Collector and the Oolleotor are set 
ide. Tho sale is held to be ukira cire: and 
oid. 

The parties are relegated to the poeition.in 
hioh thoy were before the sale. The auc- 
tion-pur chaser will get back the amount paid by 
him The@ecree-holder will realise his deore- 
tal amount first from the deposit made by the 
petitioner under section 310A and any balance 
in due oonrse of law. Eaoh party will pay ite 
own costes in connection with this proceeding 
in all Courts. 


r 








PUNJAB OHIRF COURT. | 
Civi, Ravisios Casa No. 1088 or 1909. 
June 16, 1911. rude 
Present: —Mr. Justice Johnstone. _| 
KHAIRTI AND oTRERN—DD CFRNDANTA4— 
PETITIONERS 
TOT SUS: 
MATAB. AND OTHERS—PLADETIFTS— 
HzsPOXDENTS. 

Revarnoner’s saterest —Continyent—Bpos jarocin 
— Transfer — Valme of interest — Reit ment—Regis- 
tration-——Registration Act (IIT of 1877), s. 17 (b^. 

The interest of a revorsioner.in an estate in the 
hands of 4 widow is nob à mere spes successionis, itis 
atthe least a “contingent” interest? for on the death 
of the widow it would fall to the reversioner by 
operation oflaw. Ibiss& tangible interest derived 
from the common ancestor and nob to ve defeated 
except in the special case of a salo by the now for 
necesalt 


Therefore the rerersioner's interest can ralidly 
form the subject of a relinquishmeant. 

Abdool Hussain v. Ghulam eee 80 B. Wé 7 
Bom. I; B. 743, distinguished. 

The present value of s rovorsionar' s intereat can be 
arcortained. 

Brahmdeo ee v. Harjan Singh, 25 O. 778'at p. 
780, referred to 

A. relinguishment of & reversioner's interest of the 
value of Hs. 100 or upwards requires compulsory 
registration. 

Petition, under section 70 (b) of Act XVIII 
of 1884, as. amended by Aot XXV of 1899, 
for revision of the order of the Divisional 
Judge, Hoshiarpus, dated the 2rd March 1909, 
reversing that of the Munmf, lst clasa, 
Hoshiarpur, dated the 26th November 1908, 
dismissing plaintiff's olaim. , 

Mr, Gully Ham, for the Petitioners, 
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Mr. Mukhanal Shah Nawas, for the 
spondents. 

od udgment...This case turns upon the 
interpretation of section 17 (b), Registration 
Act, and upon the value to be put upon tho 
right which was relinquished by the dooument 
of 27th May 1892 executed by the plaintiffs. 
After hearing arguments and examining the 
record, I have arrived at the conclusion that 
the document required registration, and, there- 
fore, the defence. to the anit, based entirely on 
that document, fails and the decree in favour 
of plaintiffs must be maintained. 

It,is unnecessary to give the facta in detail 
The property dealt with in the aforesaid doou- 
ment was the landed eatatein the hands of. 
Musammai Niamti, widow of Pir Bakhah, of 
whom both plaintiffs and defendants are ool- 
laterals in the 8rd degree. Plaintiff and 
their father, entitled by descent to ird of tho 
family property, had for some reason 
not been shown in the Revenue Records as 
so entitled, and I must accept the fladinga of 
the Couris below that they had been actually 
out of possession about the same time as the 
date of the aforesaid document. Plaintiffs 
succeeded by consent of defendants in recover- 
ing their ¢rd share of the property from 
defendants, and I think there can be no doub5 
that the document, if exacated at all, war 
executed as a set-off against this concession 
by defendant. 

In these cireoumstan:es, I sea no difüoalóg 
in holding that the | document oontaina the 
renunciation ofa ` contingent or even of n 
"vested" right in immpoveable property. The 
0339 is easily dis'inguishable from.Ab lool 
Hussain v Ghulam Hussitn AR(1), where the 
right was relinquished bya Mulacunadan girl 
in her father's immoveable property, that was 
a mere spes successionis, for the Maham madan 
father could will away or give away hia estate 
without his danghter’s consent, and thus tha 
latter badi in it no right or title, either "contin- 
gent” or “vested” —s6e sections 19, 21, Trans- 
fer of Property Ack In the resont case the 
exoontanta of the document of 27th May 1892 
were reversioners possessed of a tangible 
interest in Musammat Niamti’a land, and in- 
terest derived by them from the common an- 
castor and not to be defeated except in the 
apecial case of a sale by Musammai Niamli 
for "necessity." The interest of guoh revor- 
sioners was certainly at theleast a contingent” 


(1) 80 B. 8044 7 Bom. L, B. 14, 
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interest, for on the death of the lady it 
would fall to them by operation of law; and 
such interests have in certain judgments of 
this Court been held to be even ' vested” 
interests, butit is immaterial for the pur- 
poses of this case whether the latter view be 
adopted or not. 


The next questionis the valuation of ihe | 


interest thet was relinquished. The learned 
Divisional Judge puts the landrevenue at 
Rs. 9-2 0 per anpum and bases acaloulation on 
that; but in reality only half of Musammat 
Niamti'a land shonld betaken into nooount, 

Even so, in my opinion, that half must have 
been worth at least Rs. 850 to Ra. 400in 1892. 
Defendant's Counsel quotes Brahmadeo Nara- 
yan v. Harjan Singh (2), and contends that a 
mere expectation of succession cannot be 
valued; but, as the ruling shows, the present 
value of & reversioner's in*erest cen be readily 
valued. In my opinion the valuein 1692 of what 
was relinquished was clearly above Ha. 100. 
There are no materials of an exact actuarial 
calculation but I think, for prastical purposes, 


no such calculation is here required. It is suf- - 


cient to say that a suut of Ha. I00 as at date 
of document would nut, within the period 
Musammai "Niamti might have been expected 
to live, have mounted up, atany reasonable 
rate of interest to Rs. 350 or Hs. 400. 
. The question is also raised that there was 
no consideration for the relinquishment, but 
obviously, in view of the above findings, this 
question need not be discussed. In my opi- 
nion there was consideration. i 
For these reasons I. dismies the petition 
with Ghsta. 


(2) 25 O 778 ai p. 780. 


Peiilon dismissed. 
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Frosent:— Mr, Justice Mookerjee and 
\Mr. Justice Oarnduff. 

LAKHI NARAIN SARONGI—TaxAm— 
AFPELLANT 


versus " 
SRI RAM OHANDRA BHUNYA— 
LaNxDLORD—HESPONL ENT. 
Cicil Procedure Coda (Act V of 1908), O. XLI, r. 12 
— Power of Court to restrict ground upon which appeal 
- da tobe hcard— Bengal Tenancy Act (VIII of 1886), s. 


. to restrict the ground or grounds upon which th 
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62 —EKElemenia to be established in cass wader 
523—Land lying within specified boundaries. 

Tt is no$ competent to a Oourt of A 
rule 12 of Order XLI of the Olivil 







appeal admitted under that rule is to.be heard finali 
and the reatrictive order of the Appellate Cours, 
made ab the time when the appeal is heard under 
rule 11 of Order XLI, is vitra vires. 

‘In order to bring a case within section B3 of the 
Bengal Tenancy Act, the landlord must® establis 
the area for which rent has been previously paid by 
the tenant: he must next establish the d Wo Areo 
held by the tenant; he fe then entit claim 
additional rent in regard to tho excess area. 

Before a comparison oan be made between: ‘the 
area previously held and the area at present found to. 
be in occupation of the tenant, it must be shown that 
the measurement on ihe two occasions was made 
according to the same standard. 

Unloss itis established that the rent was a con-. 
solidated rent for an areg within specified boundaries 
irrespective ofits preciso quantity, the landlord is 
entitled to claim additional rent for the exoees lands. 

In cases where the history of the tenancy is not 
known, it may be contended that the land as lying 
within certain cd boundaries, was intended to 
bo let out, and the description of the area was merely 
an approximate statement. But where itis known 
that the area was ascertained by sclentiflo methods, 
the contention that the mere mention of the 

_boundariés in the kabulyat excludes the operation of 


` section 52, cannot be ‘sustained. 


Appeal from the dearee of the Special 
Judge of Midnapore, dated September 28th, 
1909, passed on appeal from that of the Assis-., 
tant Settlement Officer, Camp Hebi, dated 
September 22nd, 1908. 


Babus Shib Uhandra Palit and Hara Kumar — 
Mitra, for the Appellant. 

Babus Dwarka Nath Ohakracarti, Jnanendra 
Nath Sarkar, and Bhupendra Nath Guha, fo 
the Respondent. 


Judg ment.—Those appeals are direct- 
ed against orders made by a Special Judge 
under Chapter X of the Bengal Tenancy Act 
in proceédings under section 105 for settlement 
of fair and equitable rent for excess lands. 
Although the procepdings have been nominal- 
ly described as framed under section 105, 
questions have been raised and decided which 
appropriately fall within the purview of seo- 
tion 106. [Pirihi Ohand v. Basarat Ali (1) ]. 
Preliminary objections have been taken on 
behalt of the landlord respondent that the 
appeals are entirely incompetent and that; at 
any rate, the appellants ought to ha eoatiaked 
to the apecial question for the consideration 


of which alone the appeals were admitted 
(1) 8 Ind. Oas. 440; 18 O. W. N. 1140; 87 O. 30% 10 
O. L. J, 843. ; i 
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under ryle 12 of Order ERO the Code of 
1808, ` | 

1n ao far as the objection is taken that no 
second appeal is admissible im respect of any 
question properly falling within the scope of 
section 105 of the Bengal Tenanoy Act, it is 
obviously. well founded. Indeed, the learned 
Vakil for the appellants has not argued any 
questiog of that description in support of 
the appeals. But,in so far as the objection i 18 
taken that the appellants should be restricted 
to the one ground for the consideration of 
which the appeals were admitted, we are of 
opinion that it ought not to raul It is 
not competent to a Oourt of appeal under 
rule 12 of Order XLI of the Code to róstrict 
. the ground or grounds upon which the appeal 


‘admitted under that rule is to be heard — 


finally; in other words, ihe restrictive arder 
of this Oourt made at the time when the 
casos were heard under rule 11 of Order XLI 
was slira vires. Rule 11 provides that ‘the 
Appellate Court, after sending for the . revord 
if it thinks fit so to do, and after fixing'& day 
for hearing the appellant or his Pleadér-and 
hearing him accordingly if he appears on that 
day, may dismiss the appeal without sending 
notice of the appeal to the Oourt against 
whose decree the appeal is made and without 
‘serving notice on the respondent or his 
-Pleader." Rule 12 then provides that "unless 
the Appellate Court dismisses the appeal under 
rule 11 it shall fix a day for hearin b the 
appeal." Tt is worthy of. nota. that a day is 
to be fixed for : hearing the appeal,” that is 
to say, the whole appeal and not any selected 
ground out of those specified in the memo- 

randum of appeal. Consequently, all the 
grounds taken in the memorandum of appeal 
by the appellants are open for consideration 
at the final hearing, and we now proceed 4 
examine them. 

In‘ support of the T one ground "A 
been urged which falls within the scope of 
section 106, namely, thaf the Special Judge 
has not considered properly: all the elements 
which must be established under section 52 
of the Bengal Tenancy Act before additional 
‘rent can be assessed in respect of the exoess 
‘lands, Reference has been made to the case 


of Ratan Lall Biswas v. Jadu Halsana (2), 


‘which recognise the principle that in m 
suit brought by the landlord for increase of 


rent on account of increase in the area of the 
(3) 10 0, W. N. 48. T 


~ 


| 


ay 


~~ 
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holding, i! it is found that the tenant i 18 hold- 
ing land without any variation of the boun- 


. daries and the landlord faila to prove what 


the area was ander the original lease of the 
tenant, and further if.there are no materials 
before the Oourt for the determination of 
the question whether the rent is a. consoli- 
dated rent or. not, the landlord is not 
entitled to any inorease of the rent under 
section 52 of the Bengal Tenancy, Ast. 
That principle, in our opinion, hes no 
application to the circumstances of the 
present cases in which the elementa men- 
tioned in ‘clause (a) of. sub-section (1) 
of section 52 have been established by laad- 
lords. That’ clause provides that every 
tenant shall be liable to pay additional rent 
for all land proved by measurement to be 
in exceas of the area for which rent has been 
previously paid by -him, unless it is proved 
that the excess is due to the addition to the 
tenure or holding of land which, having 
previously belonged to the tenure or 
holding, was lost by diluvion or othor- 
wise, without any reduction of the rent 
being made, In order to bring the case within 
the rule, it is necessary for the landlord 
to prove that there is land held in excess of 
the ares for which rent has been previously 
paid by the tenant. Consequently, the land- 
lord must establish the area for which rent 
has been previously paid by the tenant, he 
must next establish the present ates held by 
the tenant; he is then entitled to claim addi- 
tional rant in regard to the exrcæs area. In 
this class Sf cases the chief difficulty of the 
landlord is, that he & not-able to establish 
the area fur which rent has been previously 
paid by the tenant. In the osae to which 
reference is made, as also in the casos of Gouri 
Patira v. H. R. Reily (3) and Rajendra Lal 
Goswami v. Chunder Bhusan Goswami (4) , reli- 
ance was placed by the landlord upon recitals 
jn documents like leases and rent receipts tó 


prove the area previously held by the tenant, 


it was held by the Court that such recitals 
‘werd by no means oonclusive and that, at any 
rate, before & comparison could be made bet- 
ween the area previously held and. the area 
at present found to be in occupation of tenant 
it must be shown that the measurement on 
the two occasions was made according to the 
same standard. n the case before i how. 


3)-20 O. 579. 
4) 6 C. W. N. 818. 
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ever, the landlord is in a position of consider- 
able advantage He is able to show that 
these lands were measured according to s 
known standard on the previous oocasion,that 
the rent was assessed upon area so determined, 
acd that the area os well as the rent payable 
were entered in the qabulyais executed by the 
tenanta. The landlord further shows- by 
measurement, according to the previously 


adopted standard, that the lands now in ocou- 


pation of the tenants are in exoees of the 
areas entered in the gabulyads. Obviously, 
unless itis established thet the rent was con- 
golidated rent for an area within specified 
boundaries, irrespective of its precise quan. 
jity, the landlord is entitled to claim addi- 
tional rent for the excess lands. The land- 
Jord has further shown that there is good 
ground to explain the increase in the ares in 
most instances, for example, it has besen shown 
that either the tenant had in the neigh- 
pourhood waste land upon which he made 
gnoroaoh ment or the measurement on the pre- 
vious occasion was fraudulénily erroneous 
nnder the ciroumstances, the Courts below have 

porreotly held that the elements mentioned fn 

tion 62 have been established by the land- 
fot [Rajendra Lal v. Olandra Bhusan (4); 
Burja Kgnia v. Baneswar (5) and Raj Kumar 
v. Ram Tal (6)]. But the learned Vakil for 
the appellants has contended that as the land 

s described as lying within certain specified 
at it in the gabwlyais section 52 has no 
application | Annoda Prosad v. Mathura Lal 
(7).] In onr opinion there is no foundation 
tor this contention. No doubt, in*oases where 
the history. of the tenangy is not known and 
we have no information as to the circumstances 
under which the area of the land was men- 
tioned i in the contract between the parties, ii 
may be contended that the land, as lying 
within certain specified boundaries, was in- 
tended to be let out, and the description of 
the area was merely an approximate state- 
‘ment. Here, however, as we have already 
‘stated it is specifically known that the area 
was ascertained by scientiflo methods. Oon- 
sequently, the only nferenoe which could be 
legitimately drawn was that the lands 
measured and described sa lying within oer- 
tain - boundaries were let out to the tenants. 
The contention of the appellants that the 


aane 251. 
6) 5 0. L. J, 588. 


(T) 3 Ind, Car. 128,90. L. J. 585; 18 C. W. N. 702. 
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mere mention of the boundaries in the ' 
qabuliats excludea the operation of section 52 
cannot, therefore, be sustained. The main 
ground upon which the appeala have been 
sought to be supported thus fails. ` 
On behalf of the landlord respondent two 

cross-objections have been urged. It has 
been contended, in the first place, that under 
section 53 the landlord is entitled to agdition- 
al rent for all lands proved by measurement 
to be in excess of the area for which rent has 
been previously paid by thet enant and that, 

cofisequently, the Courts below were not entitl- 
ed to allow a reduction of 10 per cent. from the 
area as ascertained by measurement.. Prima 
facie, the contention appears to be well found- 
ed, but upon a closer exemination ib turns 
out to be unsubstantial. The special Judge 
has held ineffect that, althongh on a previous 
cocasion, the lands were measured the measure- 


irent was not absolntely accurate and he bas 


practically made & deduction of 10 per oent. 
to allow for possible errors inthe measure- 
ment. The objection of the tenants 
to the aconracy of the measurement was 
considerably strengthened when the land- 
lord expressed his willingness to allow a de- 
duction of 8 per cent. This concession, if it be 
called a concession, shows that the landlord 
was not prepared seriously to contest the post- 
tion taken up by the tenants that the measure- 


‘ment.adi-the previous occasion was not ab- 


solutely ‘accurate and reliable. We cannot, 
therefore, hold that the Oourts below have 
contravened the provisions of section 52. 
The second ground urged in support of the 
cross-objections is, that the landlord has not 
been allowed any costa in the Oourt of first 
instance. In our opinion there is some force 
in the contention and the landlord onght to 
have been allowed, at any rate, the costs 
incurred by him in making the application 
under section 105 and in serving them upon 
the tenants. We,dherefore, allow the land- 
lord costs at thé rate of Rs. 2 for each 
tenant, unless such costs have already been . 
paid. . 


It is finally agreed between the parties 
that, in so far as the pasture land is concerned, 
the question will be left open and that no- 
thing that has been held ov decided in these 
proceedings will affect the question of ne 


. posses#ion or user thereof. 


The appe &re, therefore, dismissed and 
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the- croas-objections allowed in part. There 


will be no order as to costa. in this Court. 
Appeal dismissed; Oross-objections 
partly, allowed. 
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CALOUTTA HIGH COURT. 
Sroomp Civi AppaaL No. 1858 or 1909. 
June 29, 1911. 
e Proseni;—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
 BgAHEBI BIBI—DiurasDAXT—ÀPPERLLANT 
DETMÁ 
KAMARUDDIN SARKAR— Pranriri— 


RESPOd DENT. 
diah ana Law—Marriage—Adul ts Widow— 
Eysentials of marriage. 

Under the Muhammadan Law, where the parties to 
are adults and the woman & widow, and 
the marriage was not performed through Vakils, it is 
esson that words of proposel and &ooeptanoo 
must be uttered by the parties in each other's 
presence and hearing, andin ihe presence of two 
male or one male and two female witnesses who 
must be seno andadult Moslems, and the whole 

transaction must be completed at one meeting. 
Where a majlis assembled in a court-yard, and if 
was mid the bride was somewhere in the inner apart- 
ments with other ladies, butin the same house, and 
fire men were sent to obtain her consent and they 
returned saying they had obtained it, and the mullah 
‘then performed the ceremony but he admitted that 
he did not hear the bride (& widow) give her consent 


and the marriage was noi consummated: and the 


parties were adulta: 
Held, that there was no legal marriage. 


Appeal fromthe deareeof the District Judge 
of Rungpur, dated July 22ud, 1909, reversing 
that of the Second Munsif of that place, dated 
March Jlst, 1909. . 

Mr. áshgar, Moulvi Mahomed Yusuf 


and Babu Saroda Prosonna Hoy, for the -Áp-' 


pellant. 
Babu Hem Okandra Mitra, for tis Respond: 
ent, 


Judgment. This is an appeal by de- 
fendant No.1 Rhahebi Bibee in a suit 
brought by the plaintiff, Kamar-ud din Sar- 
kar, for restitution of conjugal rights. The 
sole question in the case is whether. this de- 
fondant was ever legally married to the 
‘plaintiff. The Munsif held-thatthe marriage 
had not been proved, and he further expreased 
his opinion that upon the facts alleged by 
plaintiff and his witnesses no valid marriage 
had been effected. The District Judge on 
appeal believed the evidence of the plaintiff 
and bis witnesses and, holding that this de 
fendant's objections 
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were mere quibbles, — 
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) 


gave plaintiff a deoree. The point for our 
determination is whether on the fasts as 


- found by the Distriot Judge there was a 


valid marriage of plaintiff and defendant. 
The question turns on whether the parties 
gave their consent, the one to the other. 
What happened: was, that the majlis 
assembled in-the khuls or courtyard. The 
defendant is said to have been somewhere in 
the inner apartments with other ladies, but 
in the same bart. The plaintiffs story is 
that five men were sent to obtain the bride’s 
consent and that they returned annannoing , 
that they had obtained it. The mella 
then performed the remainder of the marri- 
age ceremony. He admits that he did not 
hear -the bride give her consent. The 
plaintiff atates that, afterwards, he went 
into the inner apartments, where the bride’s 
mother put the bride’s hand in his. The 
marriage does nob appear to have been oon- 
summeted and the defendant who had, acoord- 
ing to custom, returned the following day 
to her father’s house never came back to the 
plaintiff. = 

On these facts we agree with the Munsif 
that there was no valid marriage. The par- 
ties were adulta and the woman e widow. 
The marriage was not performed through 
Vakils. Under the Muhammadan Lam it is 
essential that in such & case words of pro- 
posal and acceptance must be uttered by 
the contracting parties in each other's pre- 
sence and hearing end in the presence of 
two male or one male and two female wit- 
nesses who must be sane and adulé Mos- 
lems and the whole transection must be 
completed at $ne meeting. See Wilson's 
Digest of Muhammadan Law, page 104; 
Hedaya, page 26; and Aklemannessu Bibi v. 
Mahomed Haiem (1). This, it is olear, was 
nob done in the case before us. It bas 
been brought to our notioe that the defendant 
shortly after the Munsif’s decree married an- 
othér man and that a child has been born of 
that marriage. 


The appeal is, therefore, diaii the 
judgment and decree of the District Judge 
set aside; and the decree of the Munaif re- 
stored. Under the circumstances of the case 
we direct each party to bear her and his own 
costs respectively in this and the lower Àp- 
pellate Court. 


& S A } allowed, - 
(1) 81 C; 840, saih 


- 
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CALCUTTA HIGH OOURT. 
MisCcELLANEOUB Cryin Appaat No. 884 
oy 1909. l 
June 30, 1911. 


Preeeni;—Mr. Justice Coxe and Mr. Justice 


Teunon. 


OHATTERPUT SINGH-—JUrGMEKT-DEBTOR 


— Å PPELLANT 
LOTEuS 


DAYA CHAND MARWARI-—Dsrozzr- 


HOLDEE— RESPONDENT. 

Limitation Act (IX of 1608), Sch. I, art. 188 — Decres 
of High | Oouri— Lésnitatyon— Emecution of deorea— 
Transfer of decree— Question of imitation to be decided 
by what Court--Retitor of decree—Issws of notice 
under s. 245 B, Civil Procedure Code (XIV of 1882). 

In execution af & decree of a High Court, limitation 
runsfrom the time when the right accrues, that is 
to my, from the date of the decree, under Article 
183 of Schedule I ofthe Limitation Act, 1008, and 
not from any time when the dccree-holder “an still 
an existing right to execute the decree. 

The fact thet the High Conrt tranamitied its decree 
to another Court for execution, does not show that 
ib waa of opinion that the execution wes not barred. 

lt is for the executing Court to deal with the 
question of limitation. 

Sripais Churn Ohowdhry v. Belchambers, 8 Ind. Oas. 
22; 16 O. W. N. 0661, followed. 

Even ife judgment-debtor does noi appear to 
contest a notice under Order XXI, Rule 22 of the 
Civil Procedure Code, he may avail himself of tho 
provisions of the Code which authorises him to pub 
in objections when his property is attached. 

Mungul Pershad Dichit v. Grija Kami Lahiri, 80. 
51; 110. L. B 118; 8 LA. 128, distinguished, 

An application for the transfer ofa decree does 
nob amount to & revivor of it. 


Where execution cannot proceed without leave of 


the Oourt, the granting of ihat leave is a revivor of 
the decree. 

But as no leave is necessary for the arrest of the 
judgment-debtor, the'issue of e notice under section 
245B,of the Oivi Procedure Cede of 1883, is not 
a revivor. 

Appeal from the order of the Bub-J nadge of 
Bhagslpur, dated August 6th, 1909. 

Mr. Jackson, Counsel, and Babu Lachm: 
Narain Singh, for the Appellant. 

Dr. Rash Behary Ghoseand Babu Hanmotha 


- Nath Mukherjee, for the Respondent. 


Judgment.—tThis sppeal árises out 
of an application for the exeoution of a 
decree of this Court dated the 3rd Septem- 
ber 1890. Onthe 8rd April 1897, applice- 
tion was mude for the execution of the decree 
by the arreat of the judgment- debtcr. 


of the then Code but no evidence is given to 
show that any other action ‘was taken. On 
the 2nd March 1909, an application was 


made for tbe transfer of the decree to Bha- 
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‘was ordered to be issued under. section 245B 
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Pa een and this was ordered by tbe Be- 


. gistrar. Od the 6th April application was 


made to the Bhagalpur Court to execute the 
decree. Notice was issued under Order X XT, 
rule 22, and on the 6th May the following . 
order was passed:— Service of notice proved, 
no objection raised. Let attachment be issu- 

ed." On the attachment being effected tho 
judgment-debtor came in and objected that 
the execution was barred by limitation, ond 
this is the sole question that arises in this &p- 
peal. 

The learned Subordinate Judge held that 
the decree-holder had, under Article 183 
of the Limitation Act, 1908, twelve years 
from the time when he bad an existing 
right to execute the decree, that he had such 
ah existing right in April 1897 and that, 
therefore, the suit was in time. He also held 
that as this Court had transferred the dectes 
it was necessarily of opinion that execution 
was not barred. 

The view that under Article 183 the plaian- 
tif Lad twelve years from any time when 
he still had an existing right is clearly 
tntenable. Limitation rans from the time 
when the right accrues, that is to say, 
from the date of the decree. Nor does the 
fact that this Oourt transmitted the decree 
show that it was of opinion thatthe exe- 
cution was not barred. That question was 
not considered, much less decided, by this 
Oourt.- l 


The grounds, therefore, on whieh the deci- 
sion of the Oourt betow is based appear to 
us to fail. The decision, however, has been 
supported by the learned Yakil for the res- 
pondent on three other grounds, namely, 
(1) that the question of limitation should 
have been decided by this Oourt, (2) that 
that question is concluded by the order 
of the 6th May and (3) that limitation 
is saved by the proceedings of 1897, 
which amounted to a revivor of the decree. 


As to the first point the learned Pleader 
relies on the cases of Soomet Dass v. Oourt 


‘of Wards (1) and Luttullah v. Kirai Ohand 


(2) which are, no doubt, in his favour. 
Those cases, however, were rulings under 
Act VIII of 1859 which contained no provi- 
sion analogous to section 228 -of the Code 
of 1882. And, moreover, it is diffonlt to 


" 21 W. R. 202, 
a) 31 W. B, 880, 
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reconcile them with the case of Leakey. Daniel 
(3). The oase of Jassoda Kosr v. Land Mort- 
gage Bank af India (4) does not really lend 
much support to the respondent, while that 
of Chhotay Lal v. Puran Mull (5). ia against 
him. -On the other hand it was held in the 
pun of Sripalti Üharan Ohowdhry v. Belcham- 
bers (6) that it is for the executing Court to 
degl with the Yuestion of limitation: And in 
Suja Hossein v. Monohur Dus (7) the right of 
the „executing Court to deal with this matter 
seems not io Lave been questioned. We think 
that the exectting Court was fully competent 
“to deal with the question and must so decide 
the first. point taken on the respondent s be- 
half. 4 
The second point is based on itis case of 
Mungal Prasad Dichit v. Grija Kant Latin 
(B). But that case is no un 
that if & judgment-debtor does not ' appear to 
contest a notice under Order XXI, rule 22 he 
cannot avail himself of the provisions of the 
Code which anthorise him to pnt im ‘objections 
when his property is-attached. In the case 
cited the judgment-debtor acquiesced in the 


order of attadhment and the docision of theit- 


Lordships was in great measure based on that 
acquiesoenoe. 

The third poirt taken is wholly AAN to 
the decision in Jogendra Ohandra Roy v. 
Byam Das (9) in which it was held that a 
writ of revivor is identical with a proceeding 
under section 948 of the Code '[see also 
Ashootosh Dutt v. Doorga Ohurn , Chatterjes 
(10)]. Reliance has been placed on Bemi 
Madhub v. Shiva Narain (11). 
stand that the learned Vakil does not in- 
vite us to go to the whole length of that deci- 
sion and hold that an application for transfer 
amounts toa revivor, but it was argued that 
what was essential to constitute revivor was 
tbis, that whereexeoution could not proceed 
without leave of the Oourt, the granting of 
that leave was a reyivor of the decree. Bat 
no leave was necessary for the arrest of the 
judgment-debtor. Under section 254, every 
money- decree couldbe enforced by theimprison- 


(8) 10 W. R. 10 (F. B.) - 
(4) 8 0. 916; 11 C. L. R. 843, a 
5) 23 O. 89. | 
(6) 5 Ind. Cae 2 15 0. W. N. 80. l 
(7 33 0. 92}. 

(8) 8 0. 61; 11 0. L. B. 118; 81 A. 123. 
9) 88 0. 543, 9 O. L. J, 371; 1 Ind, Oas 168. 
10 recur 
4 À. L, J. 405. 
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or holding ’ 


We under- - 


, the cbads 
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ment of the judgment-debtor. Under section 
245B the Court had powers to issue a notice 
first when anapplicetion for execution in this 
manner was filed. But it-was not bound to ex- 
ercise this special power, and if it-did not see 
fit to pass any special orders in the matter, the 
execution would proceed in the ordinary way. 
Moreover, even if an order for execution ‘after 
& notice under section 245B did amount 
bo revivor, there is nothing to show that guy 
anuch order was passed. The notice alone would 
not be sufficient. [Sripatt Ohurn Ohaitorjoe v. 
Belohamb era (0); Monohwr Das v. Faitteh Ohand 
. Kamini Debi v. Ághor Nath Mukerjee 


We think, therefore, that the application 
for execution is clearly barred by. tima. The 
appeal is allowed and the’ application refused 
with costa of. both Courts which we:nsabas at b 
gold mohurs. E n i 

: Appeal allowed. 

or 80 O. 979. 


18) 11 C. L. J. 01; 4 Ind. Cas. 402. : 
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. ALLAHABAD HIGH CGUBT. 
Saconp Civit, APPrAL No. 169 or 1911. 
June 10, 1911. 

Preseni: —Mr. Jusiide Banerjee. 
es SUGHRA BHGAM—Piatwtire— 
APPELLANT 
verius 

NAROTAM —DiraxpART—HRSPOXDWNT. 

Payments made to Zemindar by occupiers of village 
abadi on marriages whether ^d rent or cess. 

' Certfin Garerias, who lived- in the abads of the 
plaintiff's village, greed to pay hers certain amount 
on the occasion of their sons’ or daughters” marriages. 

Held, that such payment was a groundirent for the 
ngo and occupation of the site in the abadi, and not 
& O6ER. 

Balwant Singh v. Shankar, A. W.N. (1908) 206; 
80 A. 235; 5 A. L. J. 881; Radha Prosad Singh v. Bal 
Kowar Koeri, 17 O. 726, referred to. 

Second appeal from the decismn of the 
District Judge of Aligarh, dated the 3rd 
December. 1910. 

Mr. Sahwany, for the Appellant. 

Mr. G. W. Diilon, for the Respondent. 


Judgment. The plaintiff who is the 
semindar of the village brought ihe suit oub 


of which thig appeal arises for recovery . 


from the defendant of Rs..1-46. The de. 
fondant isa Gareria by caste and lives in 
‘of the village. The plaintiff's 
allegation is that for the occupation of this 
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site of dwelling-house the defendant has 
io psy him certain amounts at the close 
of the year and certain other amounts on the 
occasion of s &on'8 or a daughter's marriage. 
On the occasion of a daughters’ marriage a 
Gareria has to pay in cash Ra. 1.0.6, and 
deliver two seers of grain. The defendant's 
dauglter waa married in May 1910 and, 
therefore, the defendant was, acoording to the 
plaintiff, liable to pay to him Rs. 1-4-6, 
which he claims. The defence was that the 
amount claimed was acess and not being 
sanotioned hy Government at the time of 
Settlement was not recoverable. The Court 
of first instance held that this was ground- 
rent and not a cess and decreed the claim. 
The lower Appellate Oourt was of opinion 
that the payment could only be considered 
a cers and as ib was not recorded and 
sanctioned under sections 56 and 86 of the 
Land Hevenne Act it was not recoverable. 
That Oourt allowed the appeal and dis- 
missed the claim. The learned Judge, in 
support of his opinion referred to the 
decision of Griffin, J., in Shankar v. Balwant 
Singh (1), but he was apparently not aware 
that that decision’ was set aside on appeal 


under the Letters Patent in Balwant 
Singh v. Shanker (2). The plaintif 
has preferred this appeal and the 


only question to be determined is, whether 
the payment claimed is & cess or is ground- 
rent, 
to be a ceas, The waith-ul-ars record what 
is called Bo Parjofi for the occupation of 
. Bites of dwelling-lHouses payable by persons 
other than agriculturists. Under the head 
Parjoti, whioh is undoubtedly ground-rent, 
are entered in the case of Garertas certain 
items which they have to pay annually. 
Under the head Bo are entered two items, 
‘namely, that which Garerias have to pay on 
the occasion of ason’s marriage and those they 
have to pay on tle occasion of a daughter's 
mairiage. These are amounts which have 
to be paid by tenants of the class of Garerias 
because they ocoupy dwelling-houses in 
the abadi of the village and for use and 
occupation of the sites of their houses. 
They are, therefore, ground-rent and not & 
cess such as an agrionlturis& has to pay. 
The word ‘‘ceas” is not defined in the Land 


Revenue Act but it P euperently means what 
(1) A. W. N. (1907) 24 
(2) A. W. N. C108) 6; 90 A. 208; 6 A. L J. 861. 
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ja exacted from an agricultural tenant: in 


addition to the rent paid by him for his 
holding. The payment in question is not 
one of that description. It is true that the 
amounts now claimed were not payable 
annually but on the occurrence of & certain 
event, namely, the marriage of a daughter 
of fie tenant, but none the leas it ia rent 
of & certain description to be paid for the 
use and occupation of the plaintiff's laffd. 
In my opinion it is not & oeas and the 
Court below was wrong in holding it to bë so. 


_ The learned Counsel for the respondent has 


referred to the Full Bench decision -of the 
Oalontta High Oonrtin Radha Prosad Singh 
v. Bal Kowar Koeri (3). That was @ case 


. of. abwabs realixed from agricultufal tenants” 


and is, therefore, distinguishable from the 
present case. I allow the appeal, set aside 
the decree of the Oourt below and restore 
that of the Court of first instanoe with 008: 8 
in all Courts. 


Appeal alowed. 
(8) 17 O. 728. ; 


ALLAHABAD HIGH COURT. 
Frest Orvit Appwat No. 298 or 1909. 
June 1, 1911. 

Present:—Mr. Bichards, K. O , Chief Justioe, 
and Mr. Justice Banerji. 
Musammat MAHOHARI— Davaspanr— 
APPELLANT 
versus 
MUHAMMAD ISMAIL AND OFHBERS— 
PLAUFTIFTS— RESPONDEN r8, 

(itu Procedure Code (Act XIV of 1883), s. 590 
Transferes of wakf property made party to suit—Whe- 
ther bound by decision in the suit—Roa judicata—Im- 

provemeni— Compensation. 

The transferee ofa wakf property who is made & 
party to & suit under section 530 of the Code of Civil 
Procedure, 1882, is bound by, the decision passed in 
the suit and it js nob ast to him to go behind the 
decision in a subsequent sul 

Ghasafar Humain Kham Y v. Yawar Husain, 28 A. 
112; 3 A. L. J. 691; A. W. N. (1906) 208, followed. 

An improvement made by s person not believing 
bona fide that he is entitled to make it, does hob en- 
title him to oompensation therefor at his ejectment. 

First appeal from the decision of the Sub- 
ordinate Judge of Meernt, dated, the l8th of 
June 1909. 

Dr. Sattsh Chandra Banerji, for the Appel- 
lant.” 
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MAHOHARI t. MUHAMMAD ISMAIL, 


Mr. B. B. O'Conor (with him Mesars. 
Gulam Mujiaba and Muhammad: Ishaq), for 
the Respondents. 

Judgínent.— This appeal arises ont 
of a suit for ejectment from certain shops and 
also for mesno profita. It is not necessary to 
state the facts in any detail The plaintiff's 
claim was that the shops in question were 
the subject g of a wakf, created by one Kasi 
Amin-ud-din that in the year 1905 a suit was 
instituted by certain Muhammadans of Kai- 

*rana where the shops are situate under sec- 
tion 539 of Act No. XIV of 1883, that as the 
result of thatsuit the plaintiffs were appointed 
trustees and ib was ascertained that the wakf 
in fact existed, and that the shops in question 
were part of he wakf property. The defend- 
aut-appellant was a party tothe proceedings 
under section 539 and the plaintiffs contended - 
that they were now entitledto recover posses- 
-Bion of the shops from her together with mesne 
 "profita. The defendant pleaded that there 
was no wakf, and that she was the representa- 
tive of a transferee for value and was, there- 
fore, entitled to remain in possession. The 
main issae in the case accordingly was *whe- 
ther or not the defendant could go behind 
the proceedings under section 539 and re-open 
the case. The learned Snbordinate Judge held 
that the . defendant could nob go behind 
those p ings and overruled this defence. 
There was “another claim put forward by 
the defendant, namely, that cartain improve- 
ments had basen made iv the shops, and that 
she was entitled tq compensation for such 
improvements as a oondition of possession 
being taken from her. Thelearned Subordi- 
nate Judge overruled this claim, also with the 
result that the plaintiff's claim for possession 
and mosne profits for three years in respect 
of 9 shops was decreed. As regards the reat 
of the claim it was dismissed. The defend- 
ant alone has appealed and it is argued on 
her behalf that the proceedings under section 
539 cannot operate as res gudtotts, It is 
said thatthe present plaintiffa were no par- 
ties to that suit and that the present plaintiffs 
cannot be said to claim under. the plaintiffs 
“in the previous suit". It was further argued 
that section 539 only applies to a case in 
which the existence of the tryst is not de- 
nied, that in the suit brought in 1905 the 
present defendant denied the existence of the 
-trust, and that, therefore, the declaration that 
the shops in question were wakf property. as 
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against the present appellant. was slira vires, 
and that accordingly in the present suit she 
is not bound by the decision. In the case of 
Ghasaffar Hussain Khan y. Yawar Hussain (1) 
& suit was instituted under section 559. i 

Amongst other parties -to that suit were - 
certain alienees of the property alleged to be 
wakf. These alienees (just as in the suit of 
1905) pleaded that there was no wakf and 
that they ought not to have been impleaded 
in the suit. It was held by. the Uourt that 
the alienors were proper parties and that the 
Court was entitled as against them to sscer- 
tain what the trust property consisted of. 
Stanley, O. J., had some doubt as to 
whether or not the trustees appointed in the 
suit would be obliged to bring a separate suit 


“for possession in the event of the defendanta 


who were in actual posseasion not surrender- 
ing it up. This we take to be the meaning 
of the following passage in the judgment of 
Stanley O. J., at page 116-— I see no good 
reason for holding that under that section the 


‘ Court cannot, as it did in this case, determine 


of what the trast properties consisted or find 
that particular alienations of ib could not be 
maintained, provided all proper parties are 
fep ME, before it. If transferees or mort- 
gagees who have been impleaded in a suit 
instituted under section 539 do not accept the 
findings of the Court in that suit, ib may be . 
necessary for the trustee appointed by the 
Court to manage the trust property to in- 
stitute a suit for recovery of possession. As 
to this I expreas no opinion", This case is a 
direct authority that persons who dispute the 
existence of the trust oan be made parties to 
a suit under section 539, and of course, it ne- 
oessarily follows that they will be bound by 
the decision arrived at in that suit. The 
words in section 18 “parties under whom they 
olaim" are very wide. Itis, however, unneces. 
sary for us to decide whether or not the pre- 
sent plaintiffs can be said to claim under the 
plaintiffs in the suit of 1905. Tho. question 
between the defendant appellant and the 
plaintiffs as to the property being wakf could 
be and was decided once and for all in the 
proceedings inatituted in 1905, and the pre- 
sent suit ja merely carrying into effect the 
decree that was prondunced against the de- 
fendant-appellant in that suit. In our opin- 
jon, the learned Subordinate Judge was odrrect 


. in holding that itis not open in this suit for 
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the defendant- appellant to re open the ques- 
iion as to whether or not the shops in ques- 
tion were wakf property, though not neces- 
sarily ou the.ground of res judecata. 

As to the question of compensation, even 
if we assume that improvements were made 
by the husband of the appellant for «hich 
they had not been amply compensated by the 
user, we ere not satisfied that such improve- 
ments were made in the bona fide belief that 
he was absolutely entitled to the shops. There 
is a large amount of documentary evidence 
which goes to show that the defendant’s hus- 
band had at least notice that the property was 
alleged to be wakf property. 

The result is, that we dismiss the appeal 
with coats includi: g in this Court fees on the 
higher scale. - 

Appeal dismissed. - 





ALLAHABAD HIGH COURT. 
FULL BENCH, 
Sxoomp Civi, Arrear No. 712 or 1910. 
June 17, 1911. 

Present: — Mr. Richards, K. O., Chief Justice, 
Mr. Justioe Banerjes and Mr. Justice 
Chamier. 

NAWAB MUHAMMAD MUZAMIL- 
ULLAH KHAN-—DryrNDAXT— ÀPPELLAET 
versu 
Lala MITHULAL.AND AEOT1HER—PLAIXTITES 
— E rSPONDEMTA. 

Hindu Law—Alwnation of joint family property — 

Mortgage of property to one peraon— Bals of same pro- 
porty to another—Swust on morigage— Purehaser'a. right 
to question mortgage for want of Legal necesmty. 
, One member of» joint Hindu family mortgages 
the family pro to one person and subsequently 
sells it to another, i$ is open to the vendee inga suit 
by the mortgagor to enforce his mortgage, to question 
thevalidity of the morignge on the ground that it 
was not for family necessity. 

Balgobind Das v Naratn Lal, 15 A. 839, 20 LA. 116; 
Brijbasi Lal v. Gopal Das, A.W. N. (1908) 200, Chandra 
Deo Singh v. Mata Prasad. 81 A. 176; 6A. L. J. 268 
(F. B),1 Ind. Cas. 470, Balt Shankar v. Nawab 
Singh, 81 A. 607; 8 A. L J. 762; 8 Ind. Cas 900; 
Bhagirathi Mier v. Sheobhih, 20 A. 826, referred to. 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 80th of 
May 1910. 


The Hon'ble Nawab Abdul Mastd (with 
him Mr. Muhammad Ishaq), forthe Appellant. 

Dr. Satish Ohandra Banerji (with him Mr. 
Gulears Lal), for the Respondents. 
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6 ^ Judgment. 

Richards, C, J.—This appeal arises oub of 
& suit to enforce a mortgage dated the 21st 
of July 1888. The mortgage oomprisedépro- 
periy i in @ village called Kamrahwa and also 
in a village called Abhsipur Rampur. The 
mortgage was made by one Padam Singh 
who was a member ofa joint Hindu family. 
In the year 1888 the same Padam Singh 
sold the village of Kamrahwa te the defend- 
ant-appellant, Padam Singh is lorg since. 
dead. His sons and grand-sons are in posses- 
sion of the village of Abhaipur, while the 
defendants have ever since thesale of Kam- 
rahwa been in possession of the same. When 
tHe suit was instituted the plaintiffs sought 
to sell both villages, but it having been 
found. that there was no legal necessity for 
the mortgage the plaintiffs abandoned their 
claim against Abhaipur and sought to realize 
the amount of their mortgage entirely out 
of the village of Kamrahwa. The Court of 
first instanoe dismissed the guit. Thelower 
Appellate Court decreed the suit against the 
village of Kamrahwa. It has to be admitted, 
having regard to the authorities, that Padam 
Singh as a member of the joint Hindw family 
and inthe absence of necessity was incom: 
petent to make the mortgage of the 21st of 
Joly 1886 in favour of the plaintiffs. Ib is, 
however, contended on behalf of the plaintiffs 
that the defendant's ‘title has the same, flaw 
and that they ought not to be allowed tó get 
up the fact that Padam Singh was’ incapable 
of making the mortgage. It seems to me 
that the point is concluded by authority. 
In the case of Balgobind Das v. Narain 
Tal (1) the facts were in principle 
very similar. A son, who (just as in the 
present cage), was & member of a joint 
Hindu family, mortgaged his undivided 


interest. Subsequently, simple money-deor ees 


were obtained against him. His interest 
was put up for sale on footeof these simple 
money-decrees and purchaséd by the father. 
It was held in a suit. to enforce the mortgage 
that the father was entitled to set up the 
defence that the mortgage was invalid not- 
withstanding that he himself was the pur- 
chaser at the auction-sale of the son's inter- 
est. At page 851 their Lordships say— in 
the present case the interest has passed to 
Naunidh (the father) not by survivorship 


but by purchases at sales in execution of 
. (1) 18 A, 880; 90 L A. 116. 
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fumes: Although it is not the same dntar- 
est as he would acquire by survivorship, it 
is sufficient to entitle him 'to set np the 
invalidity of the mortgage-deed." It must be 
remembered, in considering the present case, 
that although originally the defendants ac- 
quired their estate by virtue of a deed ot 
sale from Padam Singh they have long since 
by limitation acquired title not only against 
, Padam Singh but against the rest of the 
* joint family. In other words, the defendants 
now represent not only the interest of Padam 
Singh in the village of Kamrahwa but alao 
the interesta of the rest of the joint family. 

The case is in principle jd55, the same sa if 
the sale tothe defendants had not ei by 
Padam Singh alone but by the whole joint 
family. See Brijbam Lal v.'Gopal Das (8). 

I would allow the appeal. | 


Büáerjee, J.—This appeal ‘arises in a suit 
brought by the plaintiffe-respondents for sale 
upon. mortgage executed in 1886 by Padam 
“Singh, deceased, in respect of shares in two 
villagés, namely, Kamrahwa:and Abhaipur 
Rampur. The village Kamrahwa was sold 
by him to the defendant-appellant in 1888. 
The defendants to the suit were the gon and 
grand sons of Padam Singh and the subse- 
quent transferee of Kamrahwa. The son 
and grand.sons of Padam Singh contended 
that the mortgage was not made for family 
necessity. The Court of Srat. instanoe found 
that there was no necessity for the mortgage 
of the family property and totally dismissed 
the suit. The plaintiffs appealed, bat in the 
lower Appellate Court they abandoned their 
claim in respect of the village Abhaipur 
Rampur and pressed it in respect of the vil- 
lage Kamrahwa only. The' learned Judge 
held that so far as that property was con- 
cerned, the question of legal necessity did not 
arise and accordingly passed a decree for 
nale of the village Kamrahwa. from this 
decree the present appeal was preferred. It 
bas been found by the lower Appellate Court 
on an issue referred to it that there was no 
family necessity for the loan. The question 
we have to determine is, whether it is a 
to the transferee from the mortgagor to 


questi the validity of the mortgage on the 
ground that it was not made for family 
Tece sity. 


(2) A. W. i (1908) 200, | 


< 
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In view of the authorities and of the oir 
cumstenoes of this case, the question should, 
1 think, -be answered in the affirmative, It 
was held by ‘a majority of the Fall Bench in 
Ohandra Deo Singh v. Mata Prasad (8) that 
the father in a joint Hindu family governed 
by the Mtiakshara law oannot execute a 
mortgage of the joint-family property except 
for family necessity, or to mest an antecedent 
debt, and that the mortgage is invalid even 
in respect of the father’s share in the family 
property. (See also Kali Shankar v. Nawab 
Singh (4)]. In Balgobind Dass v. Narain Lal 
(1), their Lordships of the Privy Council 
held that the mortgage by & co-parcener in 
joint family property of his undivided 
share without the consent of his oo-sharers 
is invalid, and that the invalidity of the 
mortgage could be set up by the pur- 
chaser at auction of the mortgagor's inter- 
eat. Following this ruling, it was held in 
Dhagirtht Misr v. Sheobhik (5). that a pur- 
chaser from one oo-sharer in joint family pro- 
perty was entitled to contest the validity of 
a mortgage made by another oo-sharer 
of his undivided share. In Bribas Lal v. 
Gopal Das (2) a mortgage was made 
by a member of a joint family of a 
portion,of the family property. lt was 
found that the mortyage was not made for 
the benefit of the family and that it was 
made without the consent of the other od- 
parceners. It was held that a purchaser 
from the co-parcenary body was not precluded 
from questioning the validity of the mortgage. 
This decision was upheld on appeal under 
the Letters Patent Appeal No. 74 of 1908 de- 
cided on 26th March 1909. These cases are 
authorities for the proposition that a trans- 
feree of joint family property is entitled to 
contest the validity of a transfer made by one 
of the members of the family. In the present 
case it has beeh found that the mortgage 
made by Padam Singh was not made tor 


- family neccasity, that his son did not assent 


to it, and that itisinvalid as against his son 
and grandsons. No question arises in this 
case as io whether the mortgage by Padam 
Singh was void or voidable, inasmuch as it 
was not a mortgage of his undivided share of 
the family property. lb being a mortgage 
without family necessity is invalid according 


ak heat, J. 268; 1 Ind. Cos. 479 (F.B.) 
31 A. 507; 0 A. D. J. 768; 8 Ind. Cas. 909. 
(5) 20 A. 825, 


— 
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to the ruling of the Fall Benoh in Ohandra 
Deo Singh v. Mata Prosad (8) referred to 
above. In view of the authorities mentioned 
aboye ib is open to the transferee of the 
property to question the validity of such a 
mortgage. We havenow to 'consider whether 
& transferee from the mortgagor himself can 
do so. Ordinarily he cannot. dA mortgagor 


cannot be allowed to question the validity. 


of his own mortgage and thereby derogate 
from his own grant. A transferee from 
him who stands in his shoes has no higher 
right. In the’ present case, however, the 
appellant must be deemed to be a transferee 
nob only from Padam Singh but from the 
whole of the joint family. The transfer to 
him was made more than twelve years ago 
and he has been allowed to remain in pəs- 
session. It must, therefore, be presumed 
that the sale to him was for family 
necessity and with the assent of the other 
members. bis, therefore, a valid gale and 
the appellant represente the other members 
of the family also. As such he oan seb up 
the invalidity of the plaintiff's mortgage and 
Je not estopped from doing s0. For the above 
reasons, I agree in allowing the appeal. 
Chamier, J. The plaintiffs in- the suit out 
of which this appeal arises having abandon- 
ed their claim against the village Abhaipar 
Rampur the facis may be stated thus,— 
Padam Singh who with his sonand grand- 
sons constituted a joint Hindu family mort- 
gaged a village called Kamrabwa belonging 
to the family to the plaintiffs. 
later he sold the village to the defendant- 
appellant. In the present suit the plaintiffs 
seek to enforce the mortgage against the 
village. The defendant-appellant pleads 
that the mortgage is invalid as ib waa nob 
made for family necessity. On an issue 
remitted to the lower Appellate Court it has 
been found that there were no family 
necessities fur the- morigage. The question 
for decision, is whether it is open to the de- 
fendant appellant to challenge the validity 
of the morfgage on the ground stated. None 
of the cases cited seems to me to be exactly 
in point. In Balgobind Das v. Narain Lai (1) 
a gon in s joint family mortgeged his share 
in the family property. Sxabsequently, the 
son's interest in the property was put up 
for sale in execution of a money. decree obtain- 
ed against him and was purchased by the 
father, the only other member of the joint 


e 
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family. It Was Avan that. the father had 
no notice of the mortgage at the time of his 
purchase. Their Lordships of the Privy | 
Council held that the interest acqnired by 
the father was sufficient to enable him to. 
set np the invalidity of ‘the ‘mortgage. 
Thera is a olear distinction between that’ 
case and the one before us. There the 


father who challenged the mortgage had ao- 


quired the rights of the only other ‘member 
of the family by a purchase which was 


open to no objection, for it is settled law’ 


that the undivided interest of a member of. 


& joint family in the family. property can 


be sold and the purchaser can, if nebeasary,- 


work out his rights by partition. Moreover, 


the father had no notice of the mortgage.. 


In the present case the question whether 
the defendant-appellant had notice of the 
mortgage at the date of his purehase has not 
been gone into but, spart from that, itis to be 
noticed that he olaims under a transfer 
which seems to be invalid for the same 
reason that the mortgage to the plaintiffs is 
invalid. The case of Brijbasi Lal v. Gopal Dus 
(2) is also distinguishable for the person 
who seb up the invalidity of the  mort- 
gage in. that -case was a person who 
had acquired a title by means of a trans- 
fer made by all the members of the 
family. He wasin as good a position as 
the father in the case of Balgobind Das v 

Naraiw Lal (1). In the owe of Bhagirathi 
Meer v.Sheobhik (5), the plaintiff elaimed title 
under a sala of family property made by a 
father in & joint family and under a purchase 


at Roution made in execution of a dporae - 


passed on a mortgage made by the father. 


The defendant claimed under & mortgage ~ 


of the property made by the son, the ‘only 


other member of the joint family. It epems ` 


to have been assumed that the sale and 
morigage made by the father: were good. 
If that "assumption was coyfect the plein- 
tiff was, no doubt, entitled to a declaration 
that the mortgage made by the SON Was 
invalid. 

In the first and second cases, and in the 
third also, if the assumption made was 
correct, the person who set up the invalidity 
of the mori page claimed the property under 
& valid transfer. To use the words of their 
Lordships of the Privy Council, they had ac- 
quired an interest in the properly sufficient 
to enable them to challenge the mortgage. 
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If the mortgages i in question in these cases . 
were &bsolutely void there were no necessity 
io consider whether the persons. who 
challenged them and who were in posseasion 
of the property had acquired a sufficient 
interest or not, A person in possession of 
property can always resist a claim against 
the property on the ground that no right 
or title has passed to the‘ claimant or that 
Amassignment to the claimant was made 
to ‘defraud the person in possession or was 
illegal or void or opposed to publio policy 
but where an assignment is sufficient in 
law to pass title to the claimant and is only 
voidable at the instance ofa third party the 


person in possession cannot as a rule- 


challenge the validity of the assignment 
unless a trial of its validity is necessary for 
his protection against the claim of another 
p . If the mortgage to the plaintiffs 
in the present oase was nob void altogether 
but only voidable at the instances of the son 
and nd-sons ib seems to me extremely 
sre whether ‘the defendant-appellant 
claiming under a sale by the father alone, 
which was apparently in itself voidable if 


not void, can set np the invalidity of the : 


mortgage. The ‘language used by their 
Lordships of the Privy Council in the case 
of Balgobind Das v. Narain Lal (1) suggeata 
that, in their opinion, the mortgage by the 
son was voidable only not absolgtely void. 
In that view it seems to me doubtful whether 
the defendant-appellant who olaims under 
the father alone is entitled to set up the 
invalidity of the mortgage. He may possi- 
bly be regarded as occupying & stronger 
position than that of a transferee from 
the father alone, because he haa held 
possession of the property adveraely to the 
whole family since 1888. I need not œn- 
sider this point, for I feel bound to hold 
that the appeal shéuld be allowed on another 
ground, The majority of the Fall Banch 
in the case of Ohandra Deo Singh v. Mata 


Prasad (8) seems to have held that a’ 


father in a joint Hindu family governed by 
the Mitakshara cannot execute a mortgage of 
the joint family property except for 
family necessity or to meet an antece- 
dent, debi and that the mortgage is in 
any other circumstances invalid even in 
respect of the father's share. I prefer the 
opinion of the minority in that case. The 
question is, I understand, being taken up to 


l 


the Privy Coanoil in another Case, mean- 
while weare bound by the opinion of the 
majority and „in accordance ‘therewith I 
feel bound to hold that the mortgage to the 
plaintiffs conferred no title upon them. If 
that is so it follows that the defendant-ap- 
pellant'is entitled to resist the plaintiff's 
sait on the ground that the mortgage is 
invalid. For this reason, I agree with the 
order proposed by the learned Chief Justice. 

By tae Court.—The order of the Court is 
that the appeal is allowed, the decree of the 
lower Appellate Court is set aside and the 
decree of the Court of first instance restored 
with costs including in this Oourt fees on 
the higher scale. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Srcoxp Civiu Appeas No. 852 or 1910. 
May 9, 1911. 

Present: - -Rir George Knox, Kr., Judge. 
Mirta ABDULLAH BEG AND otaras— 
PLAIKTIFT8— À PPELLAWTE 

. 
ABUL HASAN amp Orhwns—D tras pANTE— 
R Ibrox DENTS. 

Civi] Procedure Code (Act Y of 1908), O. I, rr. 1,10 
Fuit by persos having mo right to oue— Person hating 
right whether cas be joined as plaintiff. 

A person who has no interess in the subject-matter 
ofa suit and, therefore, no cause of action to institute 
ihe sul cannos bring asui5 and afterwards, in order to 
give himself a cause of action, add the name of some 
person in whom right of action exists. 

The power given by the Civil Procedure Code i 
add parties as plaintiffs is limited and no person 
should beadded as a plaintiff unless his presence 
before the Court is necessary. 

Bhanu luka Ram Shet v. Kashi Nath Pand Shet, 20 
`B. 537, followed. 

: Gopal Das Agarwala v. Budres Das Sureka, 38 O, 657; 
10 O. W. N 683; Bwbboraya Iyer v. Vaithenatha, 88 M. 
115;7 M L.T, 185, 5 Ind. Cas. 981, Kishmaboi v The 
Collector and Government Agent, Tanjore, 30 H. 419; 
2 M. I. T. 447, referred to. 

Second appeal from the decision of the 
-District Jadge of Ghazipur, dated the 30th 
June, 1910. 

Mr. Gobind Prasad, for the Appii 


Mr. Ghulam Mujtaba, for the Respondent, 


Judgment.—The snit out-of which 
this ‘second appeal has arisen is a anit 
brought by one, Misa Abdullah Beg. In the 
plaint Mirza Abdullah Beg describes bimself 
as haying a house ritdaté in manen Ohak 
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Shahbesx Kulli. According to him, the defend- 
- ants, who appear to be next-door neighbours, 
used one and the same door. Afterwards, 
the father of the defendants afid the plaintiff 
opened separate doors for ingress and egress 
and built a joint party wall. The plaintiff 
says that he put up some farther erections in 
the same courtyard, that in his absence 
the defendants made alterations, removed 
some of the constructions of the plaintiff, 
began to build & room which encroaches on to 
the plaintiffs courtyard, and made some 
further building or buildings on waste land. 
The relief asked for by the plaintiff is, that 
the new rooms built by the defendants in the 
plaintiffs courtyard be demolished and a 
decree for pozsession of the land may 


be passed. He also asked that an in- 
junction be issued to the defendants 
restraining them from making further 
` encroachments. 


Later on, when the plaintiff was under 
examination it was elicited that he was not 
the proprietor ofthe land regarding which 
he had institpted his suit. I cannot 
find out and it has not been pointed out 
that the plaintiff anywhere alleged that he 
had acted under a bona fide mistake in 
instituting the suit. Nowherein the judg- 
ment of the Court of first instance is there 
anything to show that the Oourt had been 
satisfied that the suit had been commenced 
by the!plaintiff through a bona fide mistake and 
ib does not appear from the plaint or any- 
thing that has been pointed ont to me that 
Musammait Kulsom Bibi, who was afterwards 
added as plaintiff, ia in any way related to 
or has connection with Mirza Abdullah Beg. 
It is not easy to understand how, under such 
circumstances, 
Musammai Kulsom Bibi be added as a plain- 
tiff. Such an order was undoubtedly passed 
and we have what purports to be the thnmb 
mark of Nusammat Kulsom Bibi both on the 
plaint and on & power-of-attorney. These 
thumb marka may be the sume, buttoa lay 
mind, nob an expert in thumb marks, the 
resemblance does not appear atrikirg. 


The Court of first instance found that the 
only person among the plaintiffs who had 
proved any titleto the proper!y in dispute, 
was Muasammot Kalsom Bibi, widow of 
Latfullah Khan. Itgrantedao decree, how- 
‘ever, in favour of all the appellanis even 
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the Munsif ordered that, 
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those who had not proved themselves to have 
any right to or titla in the property, ; 
Both parties. appealed to the Disiriob 
Judge of Ghasipur, who, holding that Order I, 
rule 2 of the Code of Civil Procedure did not 
-&uthorise the addition of parties so as to 
enable the plaintiff whois not & right party 
to sue to add the name of a person who hes 
the right to gue and to obtain & decree in 
right of that person, allowed the agpeal gnd 
dismissed the suit. The plaintiffs oome hare 
in appeal. Musammat Kulsom Bibi is said to 
be one of the appellants, bnt, so far as can be 
ascertained from the prooess.server'a report 
giving her notice of the appeal, she was never 
seen by the prooess-server. No attempt was 
made io get any reoognition of her. The 
summons was posted upon the door of 
the house she is supposed to be living in and 
all that we have is a mark which is said to be 
& mark made by Kulsom Bibi by which she 
appointed a Vakil to conduct the case before 
the District Judge. Fromthe order of the 
District Judge allowing the appeal this Second 
Appeal No. 852 of 1910 has been preferred. 
It is contended on behalf of the appellanta that 
the Qode of Civil Procedure gives wide 
powers to a Oourt ond permite a Court to add, 
ab any stage of the proceedings, any person 
to be Joined as a plaintiff and asa decree is 
given in her favour, she ought not _to be 
deprived of the benefit of this decree and 
that the Ooart ought not to have dismissed 
her suit. In support of this contention I 
have been referred to the oases of. Gopej Das, 
Agrawala v. Budres Dass Bureka (1), 
Subbaraya Iyer v. Vatthinatha (2)and Krishna 
Bas v. The Oollector and Government Agent, 
Tanjore (3). In the last of these three 
cases thé Collector sued under a bona fide 
belief that he was entitled tò do so. The 
Subordinate Judge was satisfied that the suit 
had been filed under a bony fide mistake, In 
the other two cases the tonnection between 
the plaintiff and the person, who was, after- 
wards added, is apparent. In the Calcutta 
cago the only mistake made was that the 
plaintiff omitted to set out in his plaint 
whether he sued in his personal capacity or 
as representative of one Radha Bibi. ‘That 
was apparently the only error. In the 
seoond case the suit was brought on a pro- 
(1) 88 O. 657; 10 O. W. N. 663. hi 


(3) 38 M. 116,7 M. L. T. 185; 5 Ind. Con 981 
(8) 80 M. 410, 2 M. L. T. 447. 
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missory-note executed in the nathe of the 
mother of the plaintiffs and the'‘suit was 


instituted by the plaintiffa on the allegation: 


that the money due under the bond! belonged 
to them. The power given by the Code to add 
parties as plaintiffs im limited. The Oourt 
must be satisfied that the suit has been insti- 
tuted by tbe plaintiff through a bona fide mis- 
tak and.that it was necessary for the deter- 
mination of the real matter in dispute to add 
or sibetitute some one else as-' plaintiff 
Order 1, rule 10, clause (2), may at first sight 
seem to givé still wider power to Courta, 
bat there too thereis a limitatian -that the 
presence of the person is necessary to 
effectually and completely adjudicate upon 
and setile all the points involved in the snit. 
I cannot bring myself to believe ‘that the 
intention of the Legislature was that a 
plaintiff whose interest in the property either 
does nob exist or ia mere remote contingeut 
interest could bring s suit without 8 cause of 
action and afterwards, in order to giye himself 
a oc&use of action, add the name of some 
person in whom a right of action exista. In* 
this view I am supported by. the rpling in 
Bhanu Tuka Ram She v, Kashi Nath 
Pand- Shet (4). It was there. held under the 
Oode of Oivil Procedure of 1882 that if a 
plaintiff has not a proprietary interest in 


the property, the joinder of. & person who. 


has such-interest cannot confer on the plain- - 
tiff such a right. 
26 and 27 of the Code of.Oivil Procednre 
of 1882 with Order I, rnles 1 and 10 of tHe 
present Codeof Civil Procedure and find no 
substantial difference between the two. It 
will be a real source of danger to hold 
that a party who has no interest in the 
subject-matter of the suit can get a relief by 
getting the Court to add auch propristor as 
a plaintiff. The appeal is dismissed ‘and the 
decres of the lower Appellate Court is oon- 
firmed with costs. ° | 


i Appeal dismissed. ^ 


. (4) 20 B. 687. 


m 
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OUDH JUDICIAL COMMISSIONER’S 
. OOUNT. 

First Civi, APPrAL No 63 or 1910, 
November 24, 1910. | 

Present:— Mr. Ohamise. J. O., and . 
- Mr. Lindsay, A. J. Q. 

SWAMIDIN SINGH AXD AKOTHER— 
Darrxpawte— APPELLANTS 


Cereus 
KANIZ FATIMA AND ormens—Prawrorrs— 


RESPONDENTS. 

Xvidence Act (I of 1872) ss. 00, 67, 68 and 60 — Proof: 
of documsni— Procedure to be followed 1a proving mort. 
gage deeda— Attesting witnesses, absence of, not ancownt- 
ed for. i 

The plair tiffs sued the heirs of a mortgagor on & 
mortgage-deed execution of which was deniat In 
order to prove the deed witnesses were examined who 
were acquainted with the hand-writing' of twa of the 
attesting witneeges, who were admittedly dead There 
was no evidance on record to show that the other: 
attesting witnesses were nob alive or were not subject 
to the process of the Court. There waa only a state- 
ment by the plaintiffs’ Pleader to the effect that he ` 
had been unable to ascertain their wherbaboute: 

Held, that under the provisions of the Indien Hvi.- 
deno Act evidence could not be admitted to provo the 
signature of the attesting witnesses until the absence: 
of all the attesting witnesses had been guy &cpouni- 
ed for. 


Appeal against the order of the Subordi- 
nate Judge of Barabanki, dated the Te 
April 1910.: - ' 

Baba Basudeo Lal, for the Appéllants. 

- Babu Bisheshwar ee for the Respond. 
sate: 


Judgment.—The sole question for 


_disposalein this first appealis, whether the 


mortgnge-deed ingsuib 18 proved to have been 
executed by one Ishri Singh. 

The suit was one for sale, the plaintiffa: 
(and several defendants impleaded pro farsa) ; 
being representatives of the mortgagee Syed 
Nasir Husain. The first and second defend-: . 
anta who are the appellanta here are 
grandsons of Ishri Singh, the alleged mori- 
gagor. In their written statement of defence: 
these defendants put the plaintiffs to proof 
of the deed .ssying that they had no 
knowledge as to whether [shri Singh did, as- 
a matter of fact, execute the dooument It 
may be noted here, first, that the deed 
purports to have been executedin March 
1-91 and, secondly, that the second defendant-, 
appellant, Ram Sewak Singh, is still & minor. 

The Subordinate Judge found thet it was 
proved-that the deed was executed by Ishri- 


"Singh. On the deed are the signatures ol; 
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four attesting witnesses. Two of these 
witnesses are Muhammad Amin and Khiali 
Singh. ‘These persons, as appears from the 
evidence led for. the plaintiffs, are dead. 
Their signatures were identified by .witneeses 
who were acquainted with their hand-writing 
ihe signature in the case of Khiali Singh 
being proved by the evidence of his son 
Mahesh. 

As regards the other two attesting witnesses 
there ig no evidence on record to show that 
they are not alive or were not subject to 
the process of the Court. All that appears 
about them is according to the judgment that 
the plaintiffs’ Pleader made a statement to the 
effect that he had been unable to ascertain 
their wheresbouts. | 

The Subordinate Judge held that the 
signatures of the two attesting witnesses 
shown to be dead had been duly proved and 
as for proof that the document was executed 
by Ishri Singh, he relied on the endorsement 
made by the Registering Officer in which it 
was recited that execution of the deed had 
been admitted by Ishri Singh who was 
personally known to thé Registering Officer, 
The Subordinate Judge also took into con- 
sideration the fact that the principal defend- 
ant had put forward no rebutting evidence, 
as aleo the fact that they had made no 
attempt to show that any of the attesting 
witnesses were alive at the time of the trial, 

The learned Counsel for the appellant 
takes his stand upon sections 60—70 of the 
Indian Evidence Act and contenda that execu- 
tiori of the deed has not begn proved acoord- 
ing to law. Section 68 provides that no docu- 
pent required ty law to be attested (as the 
deed in suit undoubtedly is required) shall be 
used in evidence until one attesting witness 
at least has been oalled for the purpose of 
proving its execution, if there be an atteating 
witness alive subject to the process of Qourt 
and cepable of giving evidence. Section 69 
lays down the methods of proof to be observed 
in cases where attesting witnesses are dead 
or cannot be found while section 70 declares 
that the admission of & party to an attested 
dochment of its execution, by himself is 
sufficient proof as against him even if the 
document is one the attestation of which is 
made compulsory by law. 

The proof given at the trial was Broad 
under section 69 and we think the conten- 

tion for the appellanis to the effect that no 
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proof could be given under that section until 
it was proved that no attesting witness was 
alive or oóuld be found is correct. Before 
resort can be had to the provisions of section ` 
69, the absenoe of all attesting witnesses must: 
be duly accounted for: this was not done. 
The. mere statement of the plaintiffs’. Plesder 
that he had not been: able to ascertain the 
addresses of the other two attesting .witnedses ` 
does not amount to proof that those witnesses: 
are dead or are not subjeot to the prboess 
of the Court. The result is that the evidence 
let into prove. the signature of the two 
deceased attesting witnesses was inadmissible. 
It is argued, however, that evidence as to 
execution was not necessary under the terms 
of section 70 owing to the -admission of 
execution made by Ishri Singh. The evidence 
of thia admiasion is to be found in the 
endorsemetit made by the Registering Officer 
and section 60 of the Registration Act ia! 
referred toas showing that the certificate 
endorsed on the deed is &dmissible to prove 
the admission relied on. For the appellant 
1t is argued that such an admission does not 
come within section 70 which relates only to 
admiasiong made in Court in the course ofa 
trial. There is authority for this proposition 
in the ruling reported in. Abdul Karim v. Auli- 
man (1) though it would be difficult to support 
this view on, the language of the section. It is 
not, however, necessary to express any opinion 
upon this point. It seems qaite clear that any. 
admission which ean be used under section 
70, can be used only against the party who 
made it. : It conld not be used to prove ere-. 
caution as against persons who were not parties 
to the document. The appellanta who are 
grandsons of Ishri Singh were not auch: 
parties neither were other defendants in the 
suit who were impleaded as transferees of 
portions of the mortgaged property from Ishrt 
Singh and hie suoceesors-in-intereet. 

Weare unable, thesefore, to support the 
finding of the Subordinate Jadge that execu- 
tion of the mortguge-deed is proved. 

A petition has been putin here on behalf r 
of the first, second and third respondents pray- 
ing that further evidence be allowed to be 
taken on the ground that the petitioners being. 
purda nashin ladies had to entrust the conduct 
of their case to their uncle Syed Fasl Ali who 
owing {o his missing a train on the day 
on which the evidence was dia was unable 

(1) 27 O, 190, 
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to attend the Court and instrpot Counsel 
who was appearing for the plaintiffs. It is 
stated that the fourth witness for the plain- 
tifs Mata Din could have given important 
evidence and could have identihed ihe signa- 
ture of the deceased Ishri Singh had Counsel 
been in possession of full instructions. Mata 
Dig, it is said, has died rinoso the trial but itis 
stated that the plaintiffs are still in a position 
to ish proof of execution of the deed by 
lshm Singh. 

We are unable to allow this petition. The 
plaintiffs, no doubt, are parda nashin ladies 
but it is not denied that they haye had a con- 
widerable experience of litigation. The suit 
was filed in July 1909 while the evidence was 
not recorded until April 1910. The ladies were 
represented throughout by & Pleader whose 
signature is on the plaint and their flrat wit- 
ness waa Shiekh Dilawar Ali an experienced 
Mukhtar who had been in the service of the 
ladies and of Syed Nazir Hussain for years. 
We are not, therefore, inclined to take notice 
of the plea that the Oounsel who appeared, 
for these ladies had not been fully instructed 
or to believe that the presenca of Fagl Ali at 
the trial would have produced any of the re- 
sults now claimed as likely to have ensned, 
had he been reasonably diligent and punctual. 

We cannot allow fresh evidence to be put 
forward at this stage. The appeal is allowed, 
the decree of the Subordinata Judge is set 
aside nnd itis ordered that the plaintiffe' 
snit be dismissed. The app: ants to get 
their costs in both Gourts. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Exrovurrox ow Daonzm Appaat No. 72 or 1910. 
January 18, 1911. 
Presak: — Mr. Ohamier, J. O., and 
Mr. Evans, À. J. C. 
HAIDAR HUSAIN-—-DzrzNDANT— 
APPELLANT 
tersus 
Musımmai GHASITI BIBI—PLAINTIYr—- 
. e RKESPOKDENT. " 
Pre-emotion decrsa— Money deposited by pre-emptor— 
Pre-omytot pet in possession of property— Money re- 
covered Sy a Magistrate 1m payment of fine due from 
cendee— Pre-ermotion decrees reversed on appeal —V endet, 
whether enttiled to get back poreseston without deposit- 
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ing in Oourt the money which had gone towards payment 
of Aas fine. 

The respondent obtained a decree for „pre-emption 
against the appellant and another personon payment 
of Ra, 1,800. Tho money was paid into Oonrt and 
the decree-holder took posession of the property. 
The appellants, however, did not withdraw the 
money, es they had appealed against the decree. 
Their appeal was successful and the respondent's 
suit was dismissed. While the appeal was pending 
one of the appellants was convicted of a criminal 
offence and sentenced to pay a fino. Tho Magistrate 
having come to know that Rs. 1,600 had been paid 
into urt and that the accused’s share in the 
p was one-half, applied to the Subardinate 

udge for the payment of Ra 800. The Subordinate 
Judge made over the money tothe Magistrate and 
the Magistrate credited the money towards the fine. 
On apploation by the sppellants that they should be 
pat into possession of the property the Subordinate 
Judge ordered that they were not entitled Lo p s- 
Anes until the sum of Ha. 800 was depowited in- 

ourt. 

Held, that the appellants were entitled to take 
possession of the property and their right to it oould 
nob be affected by the Subordinate Judge's order. 

Held, further, that the Subordinate Judge was en- 
tirely wrong in paying the money to the Magistrate 
before the dispoanl of the appoliant’s appeal in the 
pre-emption case. 

Appealagainst the order of the District 
Judge of Fyszabad, dated the 20th July 
1910, upholding the order of the Bubordinate 
Judas of Fyzabad, dated the 2lat May 1910. 

Mr. Doradjt, for the Appellant. 

Mr. Mohammad Wasim, for the nee 

Judgment. The facts of this oase 
are somewhat peculiar. The respondent 
Ghasiti Bibi obtained against the appellant 
Haidar Hussain andone Usnf Khan a deoree 
for pre-emption of certain property on pay- 
ment of Ra. 1,609. She paid the money into 
Court within the time limited by the dsaree 
and took possession of the property but Haidar 
Hussain and Usuf Khan declined to have 
anything to do with the money, as they had 
appealed against the decree; ultimately their 
appeal was suovessful ‘and Ghasiti Bibi's anit 
was dismissed, while the appeal was'pending 
Haidar Husain was oonvioted of a criminal 
offence and sentenced to pay a fine of over 
Rs. 3,000. The Magistrate having come 
to know that Re. 1,600 had been paid into 
Court in the preemption suit and that 
Haidar Hussain's share in the property was 
one-half, applied to the Subordinate Judge 
for payment of Rs. 800. Haidar Husgpin is 
said to have objeoted— at all events he did not. 
consent to the payment of the money. Bauab 
ibe Subordinate Judge after making some 

kind of protest paid the money over to the 
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Magisirate and it was credited towards the 
fine, It is said that Haidar Husain escaped 
E9 dsys’ imprisonment in consequence of the 
payment of the money but of this there is 
no proof before us nor could the fact, if prov- 
ed, affect the decision of the present onse. 
Haidar Hussain and Usuf Khan have now 
applied to be restored to possession of the 
land and the Courts below have decided that 
they are nob entitled to possession, until the 
gum of Ha. 800 is paid ihto Court. by Haidar 
Hossain. It is perfectly clear that the sub. 
ordinate Judge was wrong in paying the 
money tothe Magistrate. It should have 
been kept by the Court until the appeal. was 
disposed of. Whether Ghasiti Bibi is entitled 
to recover the sum of Ha. 800 from Haidar 
Husain or from any other person, if ia quite 
clear that both decree-holders cannot be kept 
out of possession of their property until 
Haidar Hussain pays the sum of Rs. 800. 
Even if it were clear that each of them is 
entitled to half of the property, it would be 
wrong to refuse to deliver possession of half 
to Haidar until he paid the sum of Ha. 820. 
It ia unnecessary to decide now whether 
Haidar Hussain is boundto pay this money 
to Ghasiti Bibi, but we must point oat that 

there is no principle of law which requires a 

man to contribute to an outlay merely because 

he has derived & material benefit from it. 

_ [Nas Khan v. Ram Bali (1)]. 

_ We allow this appeal with coste here, and 
inthe Courts below and direct the Oonrt 
of first instance to deliver possession *of the 
property to Haidar Hussaineand Usuf Khan. 


Appect allowed, 
(1) 7 0. O. 148. 


- 





OALOUTTA HIGH COURT. 
Bravunas Civi, Appwat No. 374 or 1908. 
June 6, 1911. 

Present: —Mr. Justice Mookerjee and 

Mr. Justice Casporez. 


MADAN MOHAN SINGH— PrarsmrE— 


APPELLANT ; 
DOT 
GAJA PROSAD SINGH— Dersspart— ' 
HESPONDHNAT. 


Court Foes Act (VII of 1870), 8. 7 cl. (v) —Speciftc 
performanos —kaecwtory Contract—BSwtt for contey- 
anos and pssesriom —Valwe of subject-matter — Real 
salya not stated throwgh error or cagprice—Agres- 
ment to purchase  prope!y in shares—No steps 
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taken to find balance of purchase-money— Right 
to specifoe performance, if  maintainable— Return 
of part of purahase-money paid—Fadure of con. 
fon. ` E 
A plaintiff may suo not only for en erecuted 
and completed conveyanos on the basis of an 
alleged executory contract, but also to recover. 
possession, the right to which springs out of tho 
contract. 
Ranjit Sinka v. Kalidasi Debi, 5 Ind. Oas, 206; 37 
O, 57; 14 0. W. N. 527, followed. 
Such a suit isin substance one for poasessfon 


' of the properly, and ought to be valued under 


section 7, clause (s), of the Oourt Fees Act ac 
that 
is, the realvalne and not the value which may 
have been through error or caprice stated by the 
plaintiff. 

Where there was an agreement between the 
plaintiff and the defendant to secure a property 
at a revenue sale and to divide it in equal halvem, 
and the plaintiff who had paid iis. 850 on the date 
of the gale did not take any steps to find the 
balance of the purchase-money because he enter- 
tained grave doubts as to whether the purchase was 
or was not subject to encumbrances : 

Held, that in substance the plaintiff had abandon- 
ed the contract and could not be permitted to 
turn round and enforce his rights thereon now that 
he has satisfied himself thatthe sale was free from 
Snoumbrances and the bargain was profitable, and 
that his claim for specific performance could not 
be sustained, but that he was entitled to recover 
the sum advanced aa upon a failure of con- 
sideration. ] ` ] : 

Parangodan v. Peruwmioduha, 27 M. 880, re- 
ferred to. 

Appeal-from the decree of the Sub-Judge of 
Darbhange, dated August 7th, 1906. 

Babus Umakak Mukerjee and Joy Gopal 
Ghosha, for the Appellant, ` 

Babus Mohendra Nath Roy, Akhoy Kumar 
Banerjee, K mwani Suhay, Haradhan Chatterjee 
and Rajib Narain Sahay, for ihe Respon- 
dent. 


Judgment.—tThe subject-matter of 


the litigation, which has given rise to this 


appeal, is a one-half share of mausah Alem- 


" pur, mahal Mahthi, which beers Tauri No. 


15996 on the Revenue. Roll of the Collec- 
torate of Darbhanga. -Thia property formed 
part of & larger estate which bore 
No. 3103, but upon partition the land now 
in dispute was.formed into & separate estate. 
The case for the plaintiff is that the proprie- 
tors made default in payment of Government 
Revenne which fell due on the 28th Septem- 
ber 1901, and consequently, the estate was 
advertised to be soldat auction on the 7th 
January 1902. On the day previous to the 
gale, the plaintiff asserts, he entered into an 
agresment with Ram Anugra Singh, now 
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deceased, the father of the firat defendant, 
that both of them would offer bids at the 
sale, and that he who might purchase the 
property would divide it equally between 
himself and his partner. The story of the 
plaintiff is that at the sale, held òn the 7th 
January 1902, he himself waa present and 
"Ham Ánugra was represented by his officer, 

ong Fauzdar Singh. There was a brisk 
bidding, and finally the bid of Ram Anugra, 
offe through Fausdar Singh, was accepted 
for Ra. 6,800. On tke same date, one- 
fourth of the purchase-money was deposited 
in accordance with law in the name of Faus- 
dar Singh, but the plaintiff maintains, that, 
pursuant to the agreement of ine previous 
day, o1e-half of this sum, Hs. 850, was pro- 
vided by him. Onthe 5th February 1902, 
when the plaintiff was ready to pay his half 
share of the remaining three-fourths of the 


purchase-money, he found that the whole. 


amount had been deposited by Fausdar Singh. 
Sinoe then the plaintiff has attempted to 
induce Ham Anugra and Fausdar to accept 
the money and to execute in this favour a 
conveyance in respect of a one-half share of 
the property, but they put him off with 
various excuses. Shortly after this, Bem 
Anugra died in January 1903, and Fauszdar 
died in August of the same year. On thé 
bth February 1905, the plaintiff commeno- 
ed this action for specific performance of 
the alleged contract of sale, and to compel 
the firat defendant, the son of Ram Anugra 
Singh, andthe second and third defendants, 
the representatives. of Fauzdar Singh, to 
execute the necessary conveyance and to 
deliver to him possession of the half share 
of the property. He also joined as defend- 
ant in the guit, one Mr. Stonewigg, the 
proprietor of the Gangauly Factory, in whose 
favour Ram Anugra and Fausdar,on the 25th 
September 1902, executed & lease under 
which a bonus of Rs. 5,600 was paid and an 
annual rent of Re. 3'0 reserved. The de- 
fendants denied the contract and urged 
that the snit was a device by the sold-out 
proprietor of the estate to recover posses. 
sion of a half sbare of the property. The 
Subordinate Judge has held upon the evi- 
dence, that the contract, of which the plain- 
tiff seeks specific performance, has not been 
satisfactorily established, and, in this view, 
‘he Has dismissed the suit. The plaintiff has 
appealedto this Court, and on his behalf the 
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decision of the Subordinate J adge has been 
assailed on the ground that it is contrary 
to the weight of evidence on the’ record, as 
it has been satisfactorily proved, not merely 
that the alleged contract was made, but also 
that a sum of Rs. 850 was actually paid by 
the plaintiff pursuant thereto on the date of 
sale. This position haa been controverted 
ou behalf of the defendants, and it has 
farther been argued that the appeal is in- 
competent and ought not to be entertained. 


: Before we deal with the merits of the case, 


we mast examine the validity of the prelimi- 
nary objection. 

In support of the objection as to the com- 
petenoy of the appeal, it has been argued by 
the learned Vakil for the respondents, that 


‘the guit is for apecific performance of a con- 


tract of sale; that under section 7, clause 
(æ), of the Court Fees Act, 1870, in & suit of 
this description, the amount of the feo pay- 
able on the plaint depends upon the amount 
of the consideration, and that, under seo- 
tion 8 of the Suits Valuation Aot, 1887, the 
value, asdeterminable for the computation of 
Oourt-fees, must also be deemed the value of 
the suit for purposes of jurisdiciion. On this 
basis, ib has been contended, that as the 
amount of the oonsideration for the half 
share now in dispute is Hs. 3,400, the value 
of the suit must be taken to be less than 
Re. 5,000 and consequently, under section 21, 

sub-section (1), clause (a) of tbe Bengal, 

North-Western Provinces and Assam Civil 
Oourts Act, 1887, the appeal lay to the Dis- 
trict Jadge and not to thia Court. In our 
opinion..there iseno force in this contention. | 
The plaintiff not merely seeks specifle per- 
formance of the alleged contract of sale, but 
also asks that the defendant may be oom- 
pelled to exeoute a conveyance and to deliver 
possession of the property to him. The suit, 
therefore, is in substance one for possession 
of the property, and ought to be valued under 
seotion 7, clause (v), of the Court Fees Act, 
1870, according to the value of the subject- 
mailer. It has been suggested, however, by 
the learned Vakil for the respondents, that ` 
the suit, treated as so framed, must be taken 
to have been improperly oonstituted. His 
argument in substance is, that the plaintiff 
bas no cause of action for delivery of possas- 
sion till the conveyances has been executed in 
his favour, and his title completed. This 
contention, however, is opposed to tha deci- 
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sion of this Court in the case of Ranjit Sinha 
v. Kaltdasi Deli (1). It is not necessary 
for us to- go so far as to hold with the 
learned Judges of the Madres High Court in 
Narayana v. Kandasamst (2) and Chinna 
Kitshna v. Dorasawt (3), {bat in a suit of 
this dercription, the plaintiff must net 
only sue for -specifo performance cf the 
contract and execution of ihe conveyance by 
the defendant, but also for recovery of porses- 
sion. Thatview apparently cannot be recon- 
ciled with the decisions in Nathw v. Pudhe 
(4) and Abdul Majid v. Hoida Nath (5). It 
is sufficient for our present purpose to hold 


ibat the plaintiff may gue, not only for an. 


executed and completed conveyance on the 
basis of the alleged executory contract, but 
also to recover possession, the right to which 
rprings ontof the contract. ln our opinion, 
tte suit has been properly constitated, and 
the value for purpose of jurisdiction is the 
value of ihe subject-matter of the lii 
gation, namely, the value of the half. 
share of the estate purchased by Fans- 
dar Singh. it has been suggested, however, 
that, even considered from this point of view, 
the case is not altogether free from difficulty. 
The plaintiff valued the suit originally at 
Rs. 4,4CO. The deferdants alleged in their 
writien statement that tbe property was of 
higher value but they did not press ihe ob- 
jection when the issues were framed. On 
the 12th July 1906, that is, about a year and 
a Half after the institution of the suit, the 
plaintiff applied for amendment of the plaint 
on the allegation that the property was really 
worth Rs. 5,400 and that byea mistake of the 


scribe the figures had been put down at. 


Rs. 4,400. The Subordinate Judge held no 
inquiry into the question of the value of the 
property, but summarily disallowed the ap- 
plication. When the prerent appeal came 
to be heard, on the 2nd March 1908, a preli- 
minary objection was taken to the competency 
of the appeal as, on the face of the plaint, the 
value of the property was lees than Re. 5,000. 
We thereupon held that the value of TA guit, 
which regulates the forum of ihe appeal, is 
dependent upon the real value of the subject- 
matter and not upon the value which might 


(1) 87 0.57; 14 0. W. N. 527; 5 Ind. Caa. 208, 
-(3) 23 M. 24 
(3) 13 M. L. J, 71. 
. (4) 18 B. 687. — 
(5) 6 0. W. N. 814. 
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have been, through error or caprice, stated by 
ihe plaintiff. Inthis view, we direoted the 
Subordinate Jndgeto hold an inquiry into 
the question of the value of the subject- 
matter of the suit, He has now returned his 
finding upon evidence taken for the purpose 
that the value of the subject-matter of the 
guit, that ig; of the half share in dispute, is 
Re. 6,00). -We must consequently hold that 


Hn dipal i is perfeotly i 
+ 


N 


Under i these Pa ib appears 
to ua io be incontestable that although 
there was an agrement between the plaintiff 
and the father ofthe Gret defendant to secure 
the property at the revenue saleand to divide 
it in equal halves, it is equally plain that 
the plaintiff, who had paid Re. 850 on the 
date of the sale,did not take any steps to find 
the balance of the purchase-money, because 
he entertained grave doubts as to whetherthe 
purchase was or was nob subject to encum- 
brances. In substance, he has abandonedthe 
contract and cannot be permitted to turn 
round and‘enforce his rights thereon now 


that be has aatisfled himself that the 
sale was [free from encumbrances and 
the bargain was profitable. The claim 


for apeoiflo performance cannot, therefore, be 
sustained. 

The only question whioh remains for oon- 
sideratidn is, whether the plaintiff should be 
awarded any other relief. As already found, 
the plaintiff has paid Ha. 850 towards the 
purchase of this property. There is no coon- 
ceivable reason why the defendant should be 
allowed to retain the bencfit of this payment. 
The defendant hag repudiated the oontract 
throughons, and cannot be held to have suffer- 
ed any injury by reason of the failure of the 
plaintiff to perform his part thereof. Oonse- 
quently, the plaintiff is entitled to recoverthe 
sum advanced as upon a failure of considera- 
tion. [ Parangodan v. Per«mtoduka (68) |. 
morey paid by the plaintiff can hardly be 
called a deposit, which, as Lord Macnagh- 
ten says in Soper v. Arnold (7), serves a two- 
fold purpose, if the purchase is carried 
out, if goes against the purchase-money, 
but ifs primary purpose is this, it js a 
guarantee that the purchaser means busi- 
ness. Such a deposit may bb treated as 

(6) 27 M. 860. 


Dor lá App. Cus. 459 at p. 485; 61 L. T. 708 
50 L. J. Oh. 314, 88 W, B. 440. 
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forfeited and the vendor allowed ` to retain 
it, if the contract goes off through the’ pur- 
chaser’s default or is unjustifiably repudiat- 
ed by him. [Howe v. Smith (8):  Bishen 
Ohana:.v. Radha Kishen (0) and Baluanta v. 
"Bisa (10)]. Here, however, if the: plaintiff 
has been remiss, the defendant has not been 
slow to repudiate the contract altogether. 
Under theme cirsumastances, we think that 
the defendant may be justly compelled to re- 
fund to the plaintiff the sum paid by the 
latter. ; 

The result, therefore, ia that this appeal is 
allowed in part, and the decree of the Sub- 
ordinate Judge, modified. There ‘will be & 
decree in favour of the plaintiff: against the 
first defendant alone for Rs. 850 together 
with interest thereon at 6 per oent. per 
annum from the 7th January 1902 up 
to the date of realisation. There will be 
no order for costa either here or in the Court 
below. 


Appeal partly alowed. 
(8) (1884) 27 Ch. D. 80; 50 L. T. 573, 88 W. R. 802, 
48 J. P. TI. < | 
4 19 A. 480. ii è 
10) 28 B. 58. 
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Deoree —Order holding portion of olatm not sustainable 
and directing amendment — Appeal—Revision—Oivil 
Procedure Coda (Ao V of 1908), ss. 2. (2), 115— 
Specific Relief Act (1 of 1877), ss. 42, 54 —Declaratvn 
—“Property,” meaning of—Birt, right to— 
successionis—Injuncto#, when oan be claimed —. 
nature of. 

. Plaintiffs, as the heirs of a deceased’ garchit, med 
fo: posseasion of his immoveable property and for 
& declaration that as such heirs they were 
‘entitled to realize birt offerings from the' de- 
coased’s juymans. On defendants’ objection, the 
first Oourt held that plaintiffs could not ask 
‘for & declaration in regard to rights to birt 
which might, exist hereafter but did not exist ab 
the moment. The Oourt further held that plaintiff 
should ask for an injunction and it directed the 
' plaintiffs to comply with this order within a oertain 
., periodi . | 
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Held, that as the order merely returned tho plaint 
for amendment within a specifled period it was noš 
a decree, preliminary or othe within, the 
meaning of section 2 (2) of the Civil Procedure Code, 
and was consequently nob appealable nor was it open 
to revision. 

The so-called right on the part ofa perchit to 
biré or priestly offerings is, in law, no rghb at 
all and does not amount to property forthe pur- 
poses of section 42 of the Specific Bolo Ac. Ib is 
ab mosta mere spes successionis or contingent t 
which is admittedly dependent for its bee ies 
upon the pleasure ofthe jujmamsand which, there- 
fore, may never have any existence. It cannot as 
such form the basis of a declaratory decree. 

In the absence of an agreoment with plain- 
tiffs that defendants would not visit the jujmaas 
plaintiffs cannot claim an injunction restraining 
defendants from visiting the jajmams. 

Before an injunction can be the plain- 

case must disclose a b , whether actual 
or threatened, by the defendant of some present 
legal right vested in the plaintiffs. Not ha 
any legal right to bh t vested in plaintiffs, they coul 
not claim-an injunction to restrain & threatened 
breach of that right. - 


. Second appeal from. the order'of the Ad- 
ditional Divisional Judge, Lahore Division, 


dated the 22nd day of February 1910, con. 
fiming that of the Sub-Judge, Ist class, 


. Lahore, dated 27th July 1909, dismissing the 


claim. | 
Lala Dhampat Rat and Pandit Jowala Per- 


shad, for the Appellants, 
Lala Mott Lal, for the Respondents. 


Interlocutory Judgment.— 


Plaintiffs and defendants are Acharaj 
Brahmins of Lahore, and the former have in- 
stituted a suit in which they claim, both under 
Hindu Law and, under the provisions of a 
Will, to be the heirs of one Buta Mal, deceas- 
ed. They assert that defendants have taken 
possession of & house belonging to the estate 
of the said deceased and deny their rights 
as the lawful heirs of the latter. Plaintiffs, 
therefore, claim (1) possession of the said 
house, and (2) a declaration that they, as the 
heirs of the deceased, are entitled to the 
moveable property appertaining to his estate 
including the right to realize biri offerings 
from the deceased’s jujmans. Dafendants 
pleaded that the relief prayed for, as regards 
the right to realizə birt offerings, was not 
meinteinable inasmuch as the declaration 
sought related to the right to collect offerings 


‘in the future, and that such & right was not 


"property" within the meaning of section 42 
of the Specific Relief Aot. 
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The Sub-Judge, relying upon the ruling of 
this Court in Rom Dial v. Budha (1), hald 
that plaintiffs conld not aak for a declaration 
in regard to right which might arise here- 
after but did not exist atthe moment. He, 
therefore, held that "plaintiffs cannot bring 8 
guit for declaration of brit and should bring 
a tuit for injunction.” To this order he, on 
the same date, appended the following note: — 

" Order announced to the Counsel of parties, 
and plaintiffs’ Counsel are directed to comply 
with the above order till 14th August 1908, 
for which date -the case is postponed." 


. Plaintiffs did not comply with the said 
order, but before expiry of the specified 
period lodged an appeal in the Court of the 
Divisioual Judge. Atthe hearing defendants 
objected that the order of the Sub-Jadge waw 
one returning the plaint for amendment and 
that no appeal could lie therefrom, but this 
objection was overruled by ibe jud Divi- 
sional Judge on ihe ground that the order 
in question was equivalent toa dismissal cf 
plaintiffa’ suit for a declaration as to birt and 
as such “a preliminary decree” from which 
an appeal was competent. He, therefore, 
entertained the appeal and upon the merita 
agreed with the views of the Sub-Judge that 
the claim for declaration as to birt did not lie. 

The appeal having been dismissed by the 
" Divisional Judge, plaintiffs have preferred 
a further appeal to this Court, and the first 
question before us is whether the order of 
the Sub-Judge wasa” decree,” whether pre- 
liminary or otherwise, from which an appeal 
would lie. 


It is nob easy to define exactly what is 
intended by the expression ' preliminary 
decree" in section 2 (2) of the Civil Pro- 
cedure Code, and we have no desire to 
enunciate any general proposition in this 
case, as we are clearly of opinion upon the 
facts before us that the order of the Sub- 
Judge was not intended to be a “decree” in 
any sense of the term. It is admitted that 
no formal decree was drawn up,and per se 
this would seem to be fatal to the contention 
that the order, though not embodied in the 
form of a decree, was in reality such and, 
therefore, appealable. (See Barsdiavaly v. 
Vishnav Manordas (2) ]. 

Bat, apart from this objection, it is, we 

(1) 115 P. B. 1888. 

(2) 11 Bom. L. R, 1820. 
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think, clear from the note which the Sub- 
Judge appended to his order (and this note 
was meant to be read as part of that order), 
that the Judge's intention was merely to re- 
turn the plaint for amendment within a 
specified period. It ia impossible for us to 
say what action the Sub-Judge might have 
taken if plaintiffs had simply refnsed to 
comply with his order and the case had come 
before him again for final orders on the 14th 
August 1909. Itis possible that he might 
have rejected the plaint (Order VII, rule 11 
(d), of the Civil Procedure Code), but it is 
equally possible that he might then have 
struck out this particular relief from the 
ploint, or have passell some other order. It 
ig futile to surmise upon these points or to 
Hazard a guess whether any such order would 
3r would not have amonnted to "a prelimi- 
nary decree" or to & final decree within the 
meaning of section 2 (2) of the Code. The 
broad fact remains that the only order which 
he: actually passed waa one returning the 
plaint for amendment and from such an 
order (which does not amount ton prelimi- 
hary deoree) no appeal is competent under 
the provisions of the Code. We must, there- 
fore, hold that no appeal lay in this case to 
the Divisional Judge and a forttors that no 
further appeal lies to this Court. 

Mr. Dhanpat Rai asks us, however, to 
treat this memorandum of appeal as a peti- 
tion for revision of the order of the Sub- 
Judge, and in support of his prayer, contends 
that that order was in effect a refusal on 
tbe part of the Bub-Judge to exercise a juris- 
diction vested in him by law. Mr. Moti Lal, 
on the other hand, argues that the said 
ordef not being final but merely interlooutory, 
is nob open to revision, and that the proper 
course for plaintiffs to adopt is to await 
final orders and then to take such steps as 
they may deem fit. There ie force in this 
contention, but, reluctant as we are to depart 
from the ordinary and wery wholesome rule of 


‘practice that obtains in this Oourt, we think- 


that we are justified by the very peculiar 
facts of the case, in making an exception on 
this occasion. 

The quéstion at issue is one of law only, 
and the Sub-Judge, though technically be” 
bas not yet passed final ordersp has in point 
of fact given his decision upon it. In the 
interests of all parties, therefore, and to 
avoid further delay and unnecessary expense, 
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we have decided to hear arguments upon the 
question and to ‚determine it finally between 
the parties. . We proceed, therefore, to hear 
the learned Pleadors on behalf of their respec- 
tive clients. 

Final Judgment. - 

Rattigan, J.— After hearing Mr: Dhanpat 
Rai for the plaintiffs and Mr. Moti Lal for 
thg defendants, and after oareful consideration 
of the authorities bearing upon the subject, 
l am of opinion that the Sub-Judge was right 
in holding that plaintiffs’ claim to a decree 
declaratory of their so-called right, as the 
heirs of Buta Mal, to realize birt cannot be re- 
cognized by a Court of law. 

Section 42 of the Specific Relief Rok. 1877, 
enaots that ' ' ahy person entitled tò any legal 
character or to any right as to any -property, 
may institute a suit against any person deny- 
ing or interested to deny, his title to such 
character or right, and the Court may, in its 
discretion, make therein a declaration cee 
he is 50 entitled, ” &o., 

Now, ib is not oontendad in the ee 

case that defendants deny plaintiffs! status as 
yp Brahmins. Defendants have never 
challenged plaintiffs’ status as such. But 
they do deny the right of plaintiffs to come 
forward as the heirs of Buta Maland to claim, 
as’ such heirs, the property left by the latter 
and to this extent plaintiffs’ claim to a de- 
claratory right is unquestionably maintain- 
able. But thé question before us is, whether 
such part of the.claim as relates to the alleg- 
ed right to birt can receive judicial recogni- 
tion, and for this purpose wə have to con- 
sider whether that so-called right is property 
within the meaning and for the purposes of 
the said section And, in this connection, 
I might observe that from a legal point of 
view, the question would have been, to all 
intents and purposes, the same if the late 
Buta Mal had himself, in hia, life-time, 
sought a declaration against defendants to 
fhe effect that he alone was entitled to re- 
ceive birt (or priestly dues) from his sujmans. 
In that event, asin the case before us, the 
_question would have been whether the right 
set up could be regarded as “property.” It 
is admitted that & particular parohit (or 
priest) cannot compel his so-called jw»mans 
to engage ^im on the occasions when the 
latter have need of a priest's services that-the 
jujmansare at liberty to employ any parohté 
whom they prefer, and to pay ie: to the 
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particular person employed by them. It very 
frequently happens that 3ujmans with oriental 
conservation prefer to keep toa particular 
family of parohtis but they are under n» 
obligation, religious or sooular,.to do so ‘and 
it is open to them to select a total stranger if 
they think proper. In the oiroumstancea 
itis, I think, a strange misoonception-of legal 
terminology and legal principles to speak of 
the ' right" of & pirohit to perform auch 
oaremonies or to receive auch dues ns con- 
sideration therefor. No parokté can assert 
that he has any such right inherent ia him- 
-Belf, and the utmost that he can say is that 
he hopes and expects that jujmans who have 
heretofore employed him and his  pre- 
decessors will continue to oall him in whena 
priest's Bervices are required. In my opinion, 

this is & mere "spes" or expectation and 
cannot be regarded as & legal right or as 
legal property. 

In Gur Sahat v. Karam Ohand (83) the late 


- Ohief Judge, i in 8 Single Bench ruling, ob- 


served that,— [b may be taken as settled law - 
that birt is an assignable and inheritable pro- 
perty, and it may be the subject ' of contrast, 
ancestral right or customary proceeding...... 
this is between the participators in the right 
of taking birt”. In support of this remark 
the learned Ohief Judge referred to Gobind 
v. Sadda (4). I have carefully studied the 
judgments of the learned Judges in that cage > 
and I can find therein no support td tha very . 

broad proposition enunoiated by Bir William 
Olark. Plowden, J., it is true, in a judgment 
which “s somewhat peculiar for its note of 
difference and besitency, held, admittedly in 
opposition to the then. weight of anthority, 
that the priestly office and ite incidents 
might well be regarded in the light of pro- 
perty as a subject of inheritance, and subject 
to certain restrictions assignable. But Fitz- 
patrick, J. +» W88 Very decidedly of a contrary 
opinion. “As long” he remarked “as the 
exclusive right of a parohst to minister to and 
reoeive fees from his sujmans was recognized 
by the Courts, such aclaim would be. intel- 
ligible enough. The right of the parohii was 
thus somewhat analogous to aright to officiate 
in & shrine and receive the offerings made 
there, or again toa right to take tolls ina 
market. It was a species of property which 
might descend to heirs and of which one heir 


$t 8 P. UU ER L. R 1901. 
4) 7P. R. 18977. 
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might claim a share as &gsinst the others. 
But when once it waslaid down that juj mans 
might employ and pay fees to any parohit 
they pleased, this species of property waa in 
a legal point of view annibilated and no ques- 
tion aa to their right to succeed to it could 
any longer arise. "No doubt the position of 
hereditary parohti, as carrying with it the 
good will of an established professional 
cotmection, is still valuable, and accordingly 
is ig not unoommon for the heirs of a 
deceased parohi to enter into agreements 
among themselves as to the seasons in which 
they will officiate and asto the manner in 
which they will share their fees. When euch 
agreements have been entered into they will, 
of course, be enforced like any other contracts. 
[Bam Kishen v. Dcones Ohand (5)] . * 

+ * Baot when the claim is based 
es on plaintiffs’ right as heir toa share 
of the office as to a share of property left by 
a deceased person, l am of opinion that it 
cannot be sustained there being in fact, as T 
have already said, nothing to inherit”. 
Owing to this difference of opinion the quee- 
tion was referred in a concrete form, to the 
Ful Bench and the decision of the latter 
was as follows:— 

“The only question referred to usin tke 
order of the 10th August is whether A., as 
being the right heir of O., can maintain & 
suit against B. forthe money received by 
him from certain jwjmuns who erroneously 
thinking that B. was the heir of O. and that 
A. had no pretentions to be such heir ne- 
ously paid their fees to B. during the month 
fixed. We think this must"be answered in 
the affirmative." 


It is obvious from these extracts that the 
Full Bench did not deside the question now 
before ua and that, upon that question in its 
abatract form, the opinions of Plowden, J., and 
Fitzpatriok, J., were diametrically opposed to 
each other. I cannot, therefore, agree with 
the late Chief Judge “ that it may be taken as 
setiled law that bir is an assignable and 
inheritable property,” and I observe that the 
learned Judge himself admits that "as 
between the Acharass and the sv¢mans there 
18 no property ; the relation is purely voluntary 
and the ;w;mans can employ whatever Acharaj 


they chose.” And in a later passage the 
learned Judge further concedes, “the 
(5) 03 P. B., 1867. 
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property in birt is of an uncertain and indefinite 
character ib depends on the good will of -the 
sujmansand if the jujman prefers another 
Acharaj, the property has ceased to e¥ist”’ 
[Gur Sahai v. Karam Ohand (3)]. With 
every deference, I cannot agree that an uncer- 
tain, indefinite privilege of this kind gen be 
degcribed as property. In my opinion, the 
so-called right on the part of a parohit «to 
biré is, in law, no right at all and does not 
amount to "property" for the purposeg of 
section 42 of the Speocifio Relief Act. It is at 
“most & mere spes swccessonis or contingent 

rht which is admittedly dependent for its 
existence upon the pleasare of the sujmans 
and which, therefore, may never have any 
existence. It cannot as such form the’ basis 
for a declaratory decree. As remarked by 
their Lordships ot ihe Privy Council in 
an early case,— Ii appears io have been 
very reasonably ruled in India that the 
Court wil not try questions of title as to 
future interests where neither claimant: has a 
right to prevent possession, especially questions 
qf title which, like the present, may- never 
arise” [Sirimathoo Moothoovinia v. Doramnga 
Tever (6). Bee also Samarendra Chandra Deb 
v. Birendra Kishore Deb (7); Collett’s Specific 
Relief Act 8rd Rdition page 308 | 

In Ram Ditalvy. Budha (1) the question 
arose whether plaintiffs, Ohamars of a-vallage, 
could claim a declaration that they were 
éntitled to a rds share in the skins-of all 
' animals dying in the passa of their village. 
Rattigan, J., held they could not, “It seems 
to me” he said "that the section contemplates 
aright io property which ists ese though 
the right itself may be deferred, as that of a 


_reversioner and not aright to property in 


pases or which is non-existent at the time 
when the right is asserted and which mey or 
may never come into existence. * * 
+ >% w» * A mere possibility is 2 
property in any true sense of the expression. 
9€ 9 + + 9"** *, Now in the 
present case the plaintiffs, as village- Ohamare, 


hare no right of property in the skins unless 


and until the animals die in tbe village. 
The right, therefore, is a mere possibility 
which in several contingencies might never 
accrue; as, for instance, the animals now in 
existenoe being sold ont of the*village or by 
their dying elsewhere. It oould never baye. 


m 15 B. L. B. 88 at p. 108; 18 W., R. 814. ' 
7) 85 O. at pp. 789, 704. i 
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been intended by the Legislature in enacting 
section 42 of the Specific Relief Act that the 
Oourta should be occupied in determining 
purely speculative rights which might never 
come into existence. Ifthe plaintiffs desire 
to have their rights in the skins of animals 
dying in the village determined, they should 
wait until an animal dies and then bring & 
teg] guit." - 
. We have not here to deal with ihe right of 
plaintiffs to claim a refund of fees actually 
prid to defendants and it is unnecessary, 
therefore, to discuss the question whether 
such a claim would or would not be main- 
tainable, either upon the 
ment between the parties orin virtue of a 
customary right recognizing plaintiffs’ rights 
in respect of such feea when aolually paid. 


It ia possible that a anit so framed would be ` 


suateinable in law (See as to this Limba v; 
Rama (8): Dina Nath v. Pratap Okandra (9); 
Waman Jagannath v. Balaj Kusaj (10) and 
Gobind v. Sadda (4) per Plowden J.,) but I 
prefer to leave the matter open until the 
point actually arises. 

. The conclusions, then, at which, I arrive 
are that the prayer by plaintiffs for a decree 
declaratory of their alleged right to birt is 
not entertainable in law and that the Sub- 
Judge was right in directing amendment 


of the plaint pro tanto. But I cannot agree . 


with the Sub-Judge that plaintiffs are entitled 
to claim an injunction against defendants in 
reapect of their alleged right to biri, apparent- 
ly defendants admitted that & suit would lie 
for an injunction restraining them from 
visiting the houses of 4wjmams during 
specified days of the month. It certainly 
would, if defendants had covenanted with 
plaintiffs not to visit juymans during those 
days but in the absence of any such agree- 
ment (and 1 believe none such was pleaded) 
I consider that the objeotions urged to the 
graut of a declaraipry  deoree are equally 
fatal to the grant of sn injunction. Before 
An injunction can be granted under section 54 
of the Specific Relief Aot, “the plaintiffs’ case 
must disclose & breach, whether actual or 
threatened, by the defendant of some present 
legal right vested tn the plaintif.” (Nelson’s 
Law of Injunotions, page 366). But plaintiffs 
have no legal right to birt vested in them 
(8) 18 B. 548, 


(9) 27 0. 80. 
. (10) 14 B. 169. 
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aud; therefore, they cannot claim an injouc- |. 


tion to restrain & threatened breach of that 
right. The late Chief Judge, it is trae, 
granted an injunction in the cafe above cited 
Gur Sahat v. Karam Chand (85. but with 
every respect I venture to doubt whether he 
had jurisdiction to make the order [See as to 
this. Raja v. Krishnabhaé (11) and Daya Ram 
v. Jetha Bhat (12)]. Moreover, this objection 
apart, I osnnot see what particular advantage 
would acorne to plaintiffs from an injunotion 
of the kind issued in Gur Sahar v. Karam 
Oham4 (3), evasion of which would be the 
easiest of taska. 

For the reasons given, I would reject this 
memorandum of appeal, whether treated as 
auch or as a petition for revision, and I 
would direct the  Sub.Judge to grant plain- 
tiffs such further extension of time as he 
may consider sufficient to enable them if go 
advised, to amend their  plaiut, Oosts 
should, I think, be left to abide the event. 

Shah Din, J. —I concar. 

Appeal rejected. 

(11) 3 B. 333. e 

(13) 20 B. 781. 


4 
^ 





ALLAHABAD HIGH COURT. 
Firat Orvyiz Appeat No. 810 or 1910: 
July 4, 1911. 


‘Present: —Mr. Justice Karamat Husain and 


Mr. Justice Piggott. 
RAJENDRA OHANDRA MITRA— 
¢ Durex paxT—APPELLAET 
: e DOT I 
MANIK LAL GHUTTUOK- —PrAUCrTIFF — 


RESPONDENT. 
Will— Oonstruction—Power of Court:to construe a 
Will sndepentenily of any construction by the 
—Probáte and Administration det (V of 1881), s. 


parties 
59 —Grast of probatis — Eject of Prcbute om question of 


ütle—]VAhether Probate proceeding is a bar toa switin 
Civil Cowrt os question of title. 

The construction of a Will or of any other doou- 
mont is the exclusiva function of the Oourt and 
the fact that a party puts a partionlar interpre- 
tation upon it cannot preclade the Oourt of ap. 
peal from interpreting it rightly. 

Where the construction of a Will is essential 
for granting or withholding the  reliofs sought 
by the plaintiff, the mere fact that there is no 

rayer for the construction of the will canin no way 
m fatal to the suit 

Section 59 of the Probate and Administration 
Act expressly enacts that a Probate when granted 
shall be conclustve as to the representative title 
af the grantee in certain- respecta. The construc 
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tion of a Will or the determination of the rights of 
certain persons under & Will are outalde the scope of 
the Probate Such being the case, the decree of a com- 
petent Civil Court would supersede a grantof Probate. 

Arunmonyi Dasi v. Moheadra Nath Wadadar, 2D 
O. 888; Jagannath Prasad Gupta v. Ranjit Singh, 25 O, 
354, referred to. . 

First appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
17th June 1910. 

Mr. 4. K. Ghose (with him Mr. 
Keshore), for the Appellant. 

The Hon'ble Mr. Sunder Lal (with him 
Mr. Ohaudhri), for the Respondent. 

Judgment.— One Moti Lal Ghatak on 
the 16th of December 1901 made a Will deal- 
ing with certain moveable and immoveable 
properties, some of the immoveable property 
was situated within the jurisdiction of the 


Nawal 


: Oaleutta High Court and the rest in these - 


Provinces. 

The portions of the Will which havea 
direct bearing on the rights and duties of the 
parties to this appeal are the following: — ` 

“TI appoint, constitute and nominate Babu 
Rajendra Ohandra Mitra to be the sole trustee 
. and executor hereof." 

"I further direct that my said executor or 
executors will select a boy from amongst my 
caste and that such boy shall be adopted by 
my senior wife if living. If she be dead at 
the time, then my junior wife shall adopt 
such boy. But I direct that Maniklal Ghut- 


tuck, son of Chuni Lall Ghuttuck, will have . 


preference if hia parents agree to give him 
in adoption, and I further direct that if the 
boy ro adopted to me as aforesaid beehonest 
and faithful to my said wives and prosecute 
his studiea up to, the M. A. standard of any 
Indian University then my executor or exe- 
culors shall band over my properties to my 
such adopted son on his attaining majority 
and such adopted son shall carry out the direc- 
tions as hereinbefore contained.” 


“Tt is my wish that the Shyama Puja which 
used to be performed annually at the Digra 
house may be continued at a moderate oost 
of rapees hundred (Rs. 100) to rupees one 
hundred and fifty (Ha. 150) that the Durga 
Pusa be performed at the Allahabad house 
every third or fourth year at & cost not ex- 
ceeding rupees four hundred (Ra. 400) and 
that the destitue and poor members of Digra 
Ghuttuck family be fed.” 

The plaintiff, Maniklal Ghuttuck, was adopt- 
ed by the senior widow of-the testator on 
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the 15th of -February 1909 after the death 
of the teetator which took place on the 12th 
of January 1909 The boy attained majority 
on the 19th of April 1909 and was reading 
in the Matriculation ‘class, when he brought 
this action. After coming of age the plaintiff 


on the 12th of Augast 1909 applied to this 


Court for Probate of the Will of Motilal. The 
defendant on’ the 25th of November 1909 
entered a caveat. The defendant also applied 
tothe Oaloutt& High Oourt for the Prabate 
of the same Will in September 1909 and the 
plaintiff enterod & caveat there.. That Court 
granted Probate to the defendant on the 20th 
of December 1929 and the Probate issued 
on the 17th of March 1910. It is admitted 
that the defendant in July 1969 mortgaged 
the houses in Calcutta which are covered by 
the Willand that he is notin possession of 
sny property bequeathed. 

The plaintiff, then, on the 23rd of Decem- 
ber 1909 brought an action in the Court of 
the Subordinate Judge of Allahabad: and 
sought the following reliefs : — 

. (a) A decree declaring that the title to 
the property specified in the sche- 
dule hereto &nnexed is vested in 
the plaintiff. and that the defendant 
has no concern therewith. 

(b) An injunction restraining the defend- 
ant for ever .from intermeddling ` 
with the said estate or any Way 
interfering with the title and pos- 
session of the plaintiff. 

The pleas in defence are, that the author- 
ity given by the testator to adopt is unlaw- 


.ful; that the adoption being against the 


provisions laid down iun the Will is illegal .; 
that no property vests in the plaintiff anieas 
all the conditions prescribed by the Will are 
fulfilled ; that the plaintiff has no cause of 
solion ; chee the suit is wrongly framed ; 
that there is a non-joinder of necessary par- 
ties; thet the plaintiff 4s entitled neither to 
declaration nor to perthanent injunction and 
that the Probate granted by the Calcutta 
High Court bars the present suit. The Ooart 
below gave the plaintiff a decree in the fol- 
lowing terma :— 

“Ib is ordered and decreed that it be dec- 
lared that the plaintiff is the owner of the 
property specified ‘in the begifining of the 
decree and that the defendant has no con- 
oern therewith. It is further ordered that 


“a perpetual injunction be issued to the de 
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fendayt restraining him from ever interfering 
with the plaintiff's possession of, and title 
to, the property spoeoifled in borindigo of tho 
decree.” 

The defendant appeals and the memoran- 
dum of appeal contains 86 pleas. Oa 
analysis, they in addition to the pleas in defence, 
cogtain the following:—-The Oourt below ia 
in error in construing the Will inasmuch 
aa there is no prayer forit. The construc- 
tion put upon the Willis wrong. The decree 
is beyond the s00pe of the guit. The written 
authority which is depoced to by the senior 
widow of the testator is not proved. The 
conditions imposed in the Will for handing 
over the properties to the plaintiff are valid 


and have not been fulfilled. The chief points , 


in the appeal are:— 
(a) The conutruotion of the Will; 


, (b) The relative righta and duties of the 


plaintiff and the defendant under 
it, 

(c) The cause of action. 

(d) The frame of the suit ; 

(d2) Non-joinder of necessary parties. 

(e) The effect of sections 42 and 54 ot 
the Specific Relief Act. 

(f) The .effect of the Probate erates 
by the Osleutta High Court ; and 

(g) The relief to which the plaintiff i i5 
entitled. 

We have carefully gone through the Will 
and the reasonable construction of it, so far 
asit relates to the rights and duties of the 
plaintiff and the defendant, is this,— 

The defendant was appointed an executor, 
and was bound to hand over the properties 
covered by ihe Will to the. plaintiff, who 
was lawfully adopted by the senior widow 
of the testator on his attaining majority 
which, as has already been stated, took place 
on the 19th of April 1909. The plaintiff was 
bound to carry out the directions contained in 
the Will in respect of the property bequeath- 
ed. To be “honest and faithful” to the 
widows of the teatator and.to prosecate 
atudies up to the M. A. standard of any 
Indian University were only conditions sub- 
sequent, and the vesting of the property in 
the plaintiff did not depend on those acta on 
the part of the plaintiff. There is no force 
in the contention that the anthority to adopt 
given to the senior widow is unlawful and 
no argument has been addressed to us on that 
point. The contention that the adoption of 
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the plaintiff being without his being selected 
by the defendant is illegal has no substanoe. 


The expression in the 8th clause of the Will,— 


"But I direct that Manik Lal Ghuttuck, son 
of Chuni Lal Ghuttuok, will have prefarenoe 
if his parente agree to givehim in adoption" — 
completely takes away the power of selection 
given to the defendant in the adoption of the 
plaintiff. The argaoment that the statement 
of the senior widow of the testator indicates 
that the written anthority to adopt was oan- 
tained in some document other than the Will 
is futile. There is nothing in the statement 
of the widow to establish that she is alluding 
to some document other than the Wil. 
Besides, it is not the plaintiff's case that the 
authority was given by some 6ther doan- 
ment. 

When the widow says that the authority 
was read ont to her we have no doubt that 
she is referring to the Will. The point that 
the Will should not have been construed in 
the absence of a prayer to that effect in the 
plaint is without force. The reliefs sought 
by the plaintiff necessarily involved the 
construction of the Will and the Court 
below was right in construing the WilL The 
construction of the Will attempted by the 
defendant is absolutely wrong and the oon- 
struction of it, so far as it relates to the. 
legality of the plaintiffs’ adoption and the 
vesting of the property in him on attaining 
majority, in qnite right. The argument that 
the word “hereinbefore” in the 8th clause 
of thé Will indicaves that the defendant, for 
the purposes of the Shyama Puja and the 
Durga Pusa mentioned in the 9th clause of 
the Will, is to be the executor although the 
plaintiff bo held to be the executor on coming 
of age in other respects, is fallacions. When, 
acoording to the terms of the Will, all the 
property is to vest in the plaintiff as soon 
as he attains majority he and not the d». 
fendaut is to carry ont all the directions 
contained 1 in the Willand the mere fact that 
the word “hereinbefore” is used in the 8rth 
clause and the two Pujas are mentioned in 
the following clause cannot confer any right 
on the defendant to be the exeontor for the . 
two Pujas. It ia the executor, and not the 
defendant personally, who has to carry out 
those instructions. The point that as the 
case of the plaintiff in the Gourt below wag 
that the conditions relating to honesty and 
faithfulness to the widows of the testator 
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and to prosecution of studies up to the M. A. 
standard were void for uncertainty, those 
conditions could not in appeal be held to be 
the conditions subsequent is irrelevant. 
The construction of a Will or of any other 
document is the exclusive function of the 
Court and the fact that a party puts a 
particular interpretation upon it cannot pre- 
clude the Court of appeal from interpret- 
ing it rightly. The relative rights of the 
parties under the Will are ibat the defend- 
ant’s exeoutorship came to an end as soon 
as the plaintiff - attained majority and that 
the plaintiff became the exefutor on ihe 19th 
of April 18C89. 

The facts that the defendant ` mortgaged 
ihe houses in Oalentta and that he entered å 
caveat in this’ Court have, without doubt, 
given the plaintiff a good cause of action. 
Moreover, thére is the fact that the defendant 
even now claims to be tke id for the 
two Pujar. . = 

The frame of the suit in Silane is 
right. 

The construction of the Will was essential 


or granting or withholding the reliefs songht 


by the plaintiff and the mere fact that there 
was no express prayer for the covatraction of 
the Will cap in no way be fatal to the 
guit. The absence of an express prayer for 
the construotion of the Will did not prejudice 
the defendant in his defence. The rilief 
that the defendant has no concern with the 
property oovered by the Will on a liberal con- 
atruction involves the declaration that ihe 
defendant ceased to be the executor on the 
19th of April 1909. 

The widows of the testator do not resist the 
plaintiffs claim. In fact, they are satisfied 
with him and express their willingness that 
he should be the executor. They, therefore, 
are not necessary parties and there is non- 
joinder. The plaint sought all the reliefs he 
could and sections 42 and 54 of the Specific 
Relief Act have in no way been violated. 

Section 59 of the Probate and Administra- 
tion Act expressly enacts that a Probate 


when granted shall be conclusive as to the, 


representative title.of the grantee in certain 
‘respecte, That is. ihe only result of a 
Probate. THe oonstruction of & Will or the 
determination of the rights of certain persons 


under a Will are outside the scope of the 


Probate. Such being the care the decree of 
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& competent Civil Court ——Ü( the 
grant. 

That grant comes to an end without any 
proceedings under section 50 of the Probate 
and Administration Act (V of .1881). 
Arunmoys Dasi v. Moheadra Nath Wadadar 
(1) and Jagannath Prasad Gwpia v. Ranjit 
Singh (2) are authority for the above pro-. 
positions. We, therefore, hold that the grant 
of Probate to the defendant is no bar to the 
present suit and that the decree of this Odurt 
will put an end to the grant. The first relief 
to which the plaintiff i is entitled is, however, 
not that he is ‘the owner of the property 
covered by the Will" but that that property" 
vests in him as the executor of the" Will of 
Motilal Ghuttack dated the 16th of December 
1901. The second relief as toa permanant 
injunction has been rightly granted. The 
result is that we allow the appeal so far as 
to modify the decree of the Oourt below 
by substituting the words “the property 
covered by the Will of Motilal Ghuttuck dated 
the 16th of December 1901 væta i in him as 
the executor" instead of the words ` ' that, the 
plaintiff is the owner of the property”. In 
other respeota the decree of the Court below 
stands. Considering the facts and the cir. 
cumstances of the case, we make no order as 
to costs. 


Appeal allowed; decree modified. 
(1) 20 0. 888. 
(2) 25 O. 854 





ALLAHABAD HIGH COUBT. 
SnsoosD Orvin Apemat No. 1206 or 1910. 
Jone 28, 1911. 
Present: —Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Tudball. 
BADRI NATH TEWARI AND OTHERS— 
PLAIBTIFFS— APPELLANTS 


DOTSUS e 
RAM SARAN TRWARI AND OTHERS — 


Praistirrs—DerenDints—Respon pears, 
Pre-smpiton — Wajib-al-ars—Oustom or coatract— 
Preswnphon-—Kaifik shrista  nix&mst— Rebuttwag 
evidence. 


In a pre-emption sult in order to prove custom 
plaintiffa relied on the wastb-wl-crs of 1865 and of 1883 
which ra&igód a prima fame presumption as to custom, 
In oréer to rebub the presumption tho defendants 
produced Kaifiat Shrista Nizamat and Kaifiat Mah. 
tawi, From theese two latter documents it appeared 
phat "P to 1208F, thatis, untilthe British occu. 
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petion;the village was waste and without setile- 
ment from 1310F up to 1244 F. it remained in the 
hands of w«as$dars and thas from 1244F up till 1863 
A.D. there were no sales. It did nob, however, appear 
jou i had taken place between 1210 P, and 


Held, that the documenta were not sufücient to 
rebué the presumption arising out of the entries of 
ihe wajib-ul-arain, —. 

Held, farthor, that the bare fact that the laud 
wall held revenue-free for some period ,would nob 
prevent the growth of the custom of pre-emption duar- 
Ing that period. 

Second appeal from the deoision of the 
District Jadgaof Gorakhpur, dated the 5th 
September, 1910. ; : 

Mr. Iswar Saran, for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment. —This ia an appeal arising 
out of a pre-emption suit in which the right 
claimed is based upon village custom. The 
transferees are strangers. The plaintiff, to 
eslabjish the custom set up, adduced in evi. 
dence the wajib-wl ars of 1883 and the wajib- 
wLárs of 1865. That of 1883 purports to 
record a custom giving & right of pre-emption 
to co-sharers as against strangérs. That of 
1835 sub-divided the od-sharer into three 
groups and purported tc give a: right of 


pre-emption io the co-sharers imier s AS : t. will abide the result 


well as against strangers. If this had 
been the only’ evidence on the record, in 


spite of the language of the {wo entries:men- . 


tioned above, and in spite of the faot that in 
1865 the oo sharers had been sub-divided, we 
should have to hold that the plaintiff had 
prima facie prored his case. Vide Baturan 
Dubain v. Pahlwan Bhagat (1). On behalf of 
the defendants two documents were produced, 
one the Kaiflat Mahéawi containing an entry 


dated 1838, and.the other the Kasflat Shrista . 


Nisamat which was drawn upin the gettle. 
mentof 1865. These two documents show 
that upto 1208, that is, until the British 
occupation, the'villago was waste and withoat 
- settlement. From 210 up to 1244, that is 
for a period of 34 years, it remained in the 
handa of mwafdurs. The document of 1838 
shows that the first meafidar was Mir Ali and 
that he was succeeded by two persons Fida 
Hussin aud Gada Husain. The document 


is silent aa to the length of period during’ 


which Mir Ali held and also asto who 
succeeded Hida Husain and Gada Husain and 
for-what period their successors also held. 
In 1244 fusl the village was assoased to reve- 


a) 88 A. 196, 7 A. Ix J. 1040; 7 Ind; Oas. 680, 
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nue and settled with three other persons. 
From that date up to 1865 there were no 
sales at all. This is shown by the Kaiflat 
Shrista Nisamait. It ia urged that these 
documents show clearly. that a custom of 
pre-emption could not poasibly have arisen 
prior to 164938 nor between that year and 
1865. In our opinion the documents do not 
clearly establish this. Between the years 
1210 fasli and 1244 fus it is impossible to 
say how many proprietors held thia village 
and what transfers took place. Therefore, it - 
ia impossible to say that this document shows 
clearly that no custom of pre emption conld 
have arisen. The bare fact that the land 
was held revenue-free, would not prevent the 


t growth of the custom of pre-emption. In our 


^ 


opinion these two documents do not rebut 
the prima facis case established by the plain- 

tiffs. In this view we must admit the appeal 
and set aside the decrees of the Courts below. 

As the suit was dismiaaed on a preliminary 
point, we remand the case through the lower 

Appellate Court to the Court of first instanoe 
with directions to re-admit it on its original = 
number and to proceed to determine ii 
&ooording to law. Costs here and hereto- 
Oost:s in this. 
Oou:t will include fees om the higher scale. . 
Appeal allowed; Case remanded. 





OALCUTTA HIGH COURT. 

`O Roca No. 1600 or 1911. 

e May 23, 1911, 

Present:—My. Justice Mookerjee and 
Mr. Justice Caraduff. 
BAIKAL PARIDA—Prtrrionme 
kaka ; 
JOGENDRA NATH BOSH—Opposirs 
Parry. 

Buscution of decras--Rent-decres —Sale— Act VIIT 
(B. U.) of 1885 read with Act X of 1850—Bengal 
Tenancy Act (VIII of 1885), s. 174—Setting aside sila 
— Deposit of money. 3 

A sale held under Acs VIII of 1885 (B. Q) read 
with section 106 of Act X of 1869 in execution of a 
reni-deoree,is liable to be set aside under section 
174 of the Bengal Tenancy Act by depositing the 
decretal amount, eto, as Ohapter XIV of this Act, 
which includes section 174, has been extended ‘to the 
district where the sale took place. ; 

Rule against the order of the Deputy Ool- 
lector of Kendraparsh, dated February 18th, 
1911. E 
Babu Suresh Ohundra Ohatravarts, for the 


Petitioner. 


anan, 


240 


BAIKAL PARIDA v. JOGERDRA WATS. 


. Babu Ram Chandra Majumdar, for ‘the 


site Party. i 
Wi ARE are invited in thig 
Rule to cancel an order of refusal to yacate 
a sale held on the 16th January, 1911, under 
Act VIII of 1865 (B. O.) read with section 
105 of Act X of 1859. The Court below has 
held that as the sale took place under the 
provisions of the Acts mentioned, it was not 


liable to be set aside under section 174 of 


the Bengal Tenanoy Act, notwithstanding that 
Chapter XIV of the Bengal Tenancy Act, 
which includes section 174, was extended to the 
district where the sale took place, on the 3rd 
January 1907. The sole question in contro- 
versy between the parties, therefore, is as 
to the precise effect of the extension of section 
174 of the Bengal Tenancy Act to that dis- 
trict. It has been contended on behalf of the 
opposite party that as section 174 is incon- 
sistent with the provisions of section 1l of 


Act VIII of 1805 (B.O.) the provisions of the . 


latter section ought to prevail. In support 
of this argument reliance has been placed 
upon section 2 of the Bengal Tenancy Aot 
which provides insub-section (2) that whcre 
a portion only of the Act has been extended 
to the Division of Orissa or any part thereof, 
go much of the provisions of the enactments 
in force there, as ia inconsistent with the 
portion extended, shall be repealed in that 
Division or part. We have been invited to read 
thia provision with Schedule I to the Bengal 
Tenancy Act -which makes mention of Aob X 
of 1859 but not of Act VIII of 1865 (B.O.). 
It has been argued that if.the intention of 


the Legislature was that the extension of any 


portion of the Bengal Tenancy Act would by 
implication operate as a repeal of the pro- 
visions of Act VIII of 1865 (B. O.), mention 
‘would have been made of the laiter Aot in 
the firat Schedule. In our opinion there is no 
force in this contention. The provisions of 
. geotion 2 sub-section (2) of the Bengal Ten. 
ancy Act were, no doubt, introduced by way 
of excessive caution. [ West De. by v. Mets opols- 
tan Life Assurance Sociciy(1)]. Even if auch & 
‘provision had not been incorporated in the 
Bengal Tenancy Aot, the effect would have 


been that as soon as any portion of the Ben- - 


gal Tenancy Act was extended, it would by 
implicaticn repeal the incorsisi« nt provisions 
of the pre existing statutes. [Dean of Ely v. 
(1) (1897) A. O. 647; 66 L. J. Cb. 726; 77 L. T. 284; 
61 J, P, 820, ae 


. INDIAN OASES: 


neon 


Bliss (2), West Ham v. Fourth Otty (8)]. In 
such a case the maxim applies legs posterious 
priorers conirarias abroganit, "This is also 
sufficiently. indicated by the provisions of 
clause. (f) of section 1£5 of the Bengal Ten- 
anoy Aot. It would be meaningless to hold 
that section 174 of the Bengal Tenancy Act 
has been extended to the Division of Orissa 
but that it has no application to sales held’ 
thereunder Aot VIII of 1865 (B.0.). No 
doubt there is an inconsistency between’ the 
two sections to this extent, that whereas 
section 11 of Act VIII of 1865 (B. C.) ren- 
ders it obligatory upon the Court to confirm 
the sale and thereby to create a valid title 


“in the purchaser upon the happening of 


specified contingencies, section 174° of -the 
Bengal Tenancy Act entitles the judgment- 
debtor to have the sale vacated’ upon the pay- 
ment of a prescribed sum. Baot the provi- 
sions of the latter statute muat clearly pre- 
vail over the inconsistent provisions of the 
earlier statate. 

We may add that section 4 of Act VIII 
of 1565 (B.C.) plainly indicates that. in. 
oases of sales held under the provisions of 
section 105 of Act X 1859, the provisions of. 
Aot VIIL of 1865 (B.O.) otght to be treated 
as supplementary to those of Act X of 1859: 
Bnt it has not been admitted by the learned 
Vakil for the petitioner that the sale in this 
case did take-place under the provisions of 
Act VIII of 1865 (B.O.) and it is ntinecessary 
for us to decide whether it was so held, be- 
cause the jodgment-debtor was” entitled 
in any view to have the sale reversed under 
the provisions of section 174 of the Bengal 
Tenancy Act. : 

The result, therefore, is thet this Rule is 


made absolute and the order of the Court 


below discharged. The petitioner will be at 
liberty to have the sale set aside upon páy- 
ment of the prescribed sum. The payment 
must be made within one week of the 
arrival of the record in the Court below: 
notice of such arrival will be given to the 
petitioner. 

The petitioner ia entitled to the costa of 
this Rule, we assees the hearing fee at one 
gold mohur. 

° Rule made absolute, 


(2) 5 Beay. 574 at p. 582; 11 L. J. Oh. 851, 6 Jur. 
496: 50 R. B. 570. - 
(8) (1503) 1 Q. B. 654 61 L. J. M. O. 128; 06 L T. 


. 850, 40 W. BY 449; 61 J. P. 438. 
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URIMINAL AppaaL No. 653 or 1910. 
April 28, May 10, 1911. . 
Prasent:—Mr. Justice Abdur Rahim, 
Mr, Jusiioe Sundara Aiyar and 

Mr. Justice Ayling. ` 
ABDUL RAHMAN —APPELLANT 


verras 
EMPEROR —O»rosrra Party. 

Pegal Code Act (XLV of 1880) s 489 D— 
Possession of instrument: and materials for counter- 
Jeiting—Oowaterjeitsng of currency tote—Natwre of 
proof--Appropriatensas of articles weed for oounter- 
Setting—Onus of proof —Nzpert evidence —Possession of 
articles for studying the counterfeiting arf tot. within 
the section. 

The aocured was tried and convicted, under section 
480D. Indian Penal Code, on a charge of being in 
possession of materiale and instruments for tho 
purpose of forging or counterfeiting curréncy notes: 

Held, Per Asyling, J. dissenting: 

(1) that as ib was not proved thatthe materials 
used were such as would be used for the purpose of 
counterfeiting, the conviction was bad in law,(3) that 
the onus of proving the fitness of the materials for 
the purpose of counterfeiting and of the intenifon of 
the accused to use them for the said purpose lay on 
the Orown. . 

Per Abdur Rahim, J.— In order to establish a charge 
under section 489 D, Indian Penal Code, what the 
prosecution has tó prove in the first place is thab the 
machinery, instrument or material found in the 
possession ofthe accused person is such da would be 
used for the production of a counterfeit note, and if 
thatis proved, the next element which is to be 
proved is that the accused knew or iaterded that 
such articles would be used for the purpose of counter- 
feiting currency notes. It may be that in some casos 
& mere inspection of the articles would satisfy the 
Court that they aro capable of being used in the 
counterfeiting of currency notes. But where that is 
not the case, it is the duty of the Orown to adduce 
evidence of a competent and qualified person who 
would be able to explain to the Court the process by. 
whioh the instruments or materials in question could 
be used in making à counterfeit note. 

- The word "oounterfeiting" should be used in the 
sense that the resemblance must be such as may in 
circulation ordinarily impose on the world The 
standard of resemblance musi not be ja in the 

ht of the intelligonca of the most primitive people 
who may bo found in thepountry. The resemblance 
need nob be perfect, but 16 must be sufficient to 
deceive people of ordinary intelligence who are fami- 
liar with the thing which it is intended to counter- 
teit. : i 

The fact that the materials are capeble of being 
used forthe purpose of counterfeiting shculd be 
proved by expert evidence. a 

Reg. v. Moore, 1 Moody 182; Ridgeiry’s Oase, 1 East 
P. C. 171, refeered to. 

- Por Sundara Aiyar, J.—The Orown should not leave 
iL to the Oourt to come to a judgment on the rid: 
of the adaptability of the materials for tho purpose o 
ounterfeiting bv means of tho knéwledge possessed 
a the presiding Judge, nor should it agk the Court to 


~ 


' INDIAN OASES. 


+ 


4T 


wa 


- w 


Hist the p and intenHon of the accused 
rom the nature of the instrumenta in his on. 
Before the Court could come to conclusion that the 
accused had the objecta in question for the purpose of 
counterfeiting, tho Crown should establish that he 
had formed in his mind the purposeor intention of 
oounterf ; | ; 

Oriminal Appeal No. 158 of 1897, referred to. 

There is no offenoo committed when all that is 
proved is that the accused was studying to acquire 
the art of counterfeiting and to equip himself with 
objects suitable for that pu 

A man may not be able to command all the articles 
required for the purpose of counterfeiting, Imt may 
be actually proved to bein posseasion only of some. 
That would not detor the Cours from convicting 
him of an offenoe under the statnte. 

Per Ayling, J.— Under section 489 D, Indian Penal 
Code, the possession of a complete outfit for the pur- 
pose of counterfeiting is nob necessary to constitute 
an offenos. The on ofeven a single iuatru- 
ment would be sufficient, provided it were shown that 
such implement was intended to be utilised in the 
work of counterfeiting. This intention must in 
almost every ose be & matter of inference dependent 
on the facts, particularly on the nature and number 
of the articles found, their suitability for counter- 
felting work and for innocent purposes. It ia always 
open to the accused to show that he possessed them 
for innocent purposes; and, “even if he does not, 
where the naturo of the articles is consistent with 
innoosnt as well as guilty purposes, the Court should 

‘not draw an inference adverso to the wcoused. 
Where, on the otherhand, thenature of the articles 
is such as to render them peculiarly and specially 
suitable for counterfeiting work, and useless for any. 
other that oan be suggested, the intention to nse 
them for oounterfeiting may be fairly inferred, 
subject to rebutment by the accused. , 

In onses where, thongh the «ltimats object of (he 

“may be oounterfeliing, the pariicular 
articles found are of such rude or imperfect nature 
as to indicate unmistakeasbly that the work was only 
in an experimental stage and thatthey could not bó 

intended for utilif&tion in the preparation of the . 
finished counterfeit, or where the insk uments, though 
fitfor counterfeiting, have been broken or otherwiso 
rendered incapeble of further use, no offence is 
constituted under section 489 D, Indian Penal Code, 

Reg. v. Tirumala Reddy, (Weir's Oriminal Rulings, 
Yol. I, p. 210), explained and distinguished. 


Appeal against the order of the Court of 
Session of the Oomibatore Division in Case 
No. 73 of the Calendar for 1910. 


Mr. T. E. Ramachandra Aiyar, for the Ap. 
pellant. 

The Publio Prosecutor (Mr. O. F. Napier), 
for the Crown. 

This appeal coming on for hearing on 
Monday, the 20th February and Thursday 
the 20ch April 1911, before the Hon'ble Mr. 
Justice Abdur Rahim andthe Hon'ble Mr. 
Justice Ayling, and the case baving atood 
over for consideration till Friday, the 28th 
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day of April 1911, the Court delivered the 
following 
Judgment. 

Abdur Rahim, J—The appellant, a young 
man of 19, has been convicted of an offence 
under section 489D, Indian Penal Code, that 
is, having in his possession instrumenta and 
materials for the purpose of being used, or 
knowing or having reason to believe that 
they were intended to be used,, for forging 
or counterfeiting currency potes. This seo- 
tion has been introduced into the Penal Oode 
by Act XII of 1899 and was drafted appa- 
rently on the lines of section 235, Indian Penal 
Code, (which relates to coins), though the 
draftsman has made ceritain variations in 
. the language—I mean, using the words “for 
the purpose of being used” in the place of 
"for the purpose of using the same"— which 
cannot be said to be an improvement. But, 
so far as the questions which we have to 
decide in thia case are concerned, there seems 


to be no substantial differenee between the ` 


two enactments. 

That the accused when arrested in the 
train on & charge of embezszlement which 
had been laid against him by his employer 
was found in possession of the articles ex- 
hibited as material objects, I find no sufficient 
reason for disbelieving. 

The question then arises whether the pos- 
session of these articles, coupled with the gus- 
picious conduct of the accused when seised, 
namely, an attempt on bis part to snatch 
the articles from the constable, makaa him 
guilty of an offence under section 489D of 
the Penal Code. No evidence was adduced 
before the Sessions Judge to prove that 
the things found on any of them are capable 
of being used or would be used for forging 
or counterfeiting & currency note or bank 
note, and although we adjourned the hearing 
of the appeal for the purpose of such evidence 
being adduced before ur, no such evidence 
haa been given. 

In order to establish a charge under this 
section, what the prosecution has to prove in 
the first place, is that the machinery, in- 
strament or material found in the possession 
of the accused person is such as would be 
used in the production of a counterfeit note, 
and if that is proved, the next element which 
is to be proved is that the aconsed knew or 
intended that such article would be used for 
the perpore of counterfeiting currenay notes. 
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It may be that in some cases a mere inspec- 


tion of the articles would satisfy the Court 
that they are capable of being used in the 
making of counterfeit notes. But where 
that is not the case, it ig the duty of the 
Court to adduce evidence of a competent and 
qualified witness who would be able to ex- 
plain to the Court the process by which the 
instruments or materials in question cofild 
be used in making a counterfeit note. Ihave 
examined the exhibits in this caso carefully 
and I find myself totally unable to say that 
any of these oan be sncoessfuly used in 
counterfeiting a note, understanding the word 
“counterfeit” in the sense that the resem- 
blanee must besuch as may in circulation or- 
dingarily impose upon the world. (See Russell 
on Crimes, Volume I, page 211). It was 
suggested by the Publie Prosecutor that 
there are many hill tribes in this Presidency 
who could be easily imposed upon. But the 
standard of resemblance must not bd*judged 
in the light of the intelligerce of the most 
primitive people who may be found in the 
country. If that were so, any piece of paper 
with any scrawl on it could, I imagine, be 
passed among such people as a Government 
currency note. No doubt the resemblance 
need not be perfect, buf it must be suffi- 
cient to deceive people of ordinary intelli- 
gence who are familiar with currency notes. 
Now, as regards ihe articles found, all. 
that I should be prepared to say, without the 
help of any expert's evidence, is that some 
of the articles may be used in reproducing 
portions of the designs or writings of a five 
rupee note on ordinary paper or similar 
substance, either with pencil er ink and there 
can be little doubt also that the accused 
was trying to find out how to make a onrrency 
note. But, without further evidenoe, I am 
unable to say that any of theses articles 
are actually ef any use in producing & counter- 
feit note. Instrumenta ånd materiala which 
may be useful in making correct drawings of 
the outlines of the design and figures of a 
currency note may be of no use whatever in 
manufacturing counterfeit notes. On looking 
into Archbold’s Criminal Pleadings, pages 
764 to 766, where the English Statutes deal. 
ing with similar offences ara, recited, it 
weuld appear that the paper is the most im- 
portant material in the manufacturing of a 
counterfeit note, and all the pepers that are. 
fourd with the accused in the present case aro 
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files of ordinary foolscap or Carr&ra white note 
paper. It may be that tho articles found 
form the stook.iu trade of a connterfeib of 
currency notes, as the learned Soasions Judge 
puts it, but such a finding must be bised on 
evidence and not on conjectures. How neces- 
nary it is that & matter like thia should ba, 
AS jb is generally required by the: Couris to 
be, proved by the evidence of experts will be 
apparent from a references to some of the 
English cases, for instance Reg v. Moore 
(1) and Ridgeley's Oase (2). T certainly do 
think that the Crown shoud have been able in 
this dase to adduce proper evidénce tə prove 
that the materials found were capable of 
being used in making a counterfeit note 
ani its failure to do so necessarily raises 
& presumption against the case of the 
Orown. 

I would, therefore, set aside the bonis 
and sentence and order that the prisoner be 
released from custody. 

Aylisg, J, Appellant has been convicted of 
committing an offence under section 499D,, 
Indian Penal Code, by possessing inatrameuts 
and materials for the purpose of oounterfeit- 
ing flve-rupee currency notes 

From the evidenoe of Prosecution lst and 
and 21d witnesses it appears that on the 
evening of the 28th May 1910 appellant was 
arrested in the train bebween Metupauliam 
and Ooimbatore by Prosecution witness No. 2, 
an Ooty constable, on a chargé of embezzle- 
ment. Qa bsing searched, a number of 
articles, marked as matarial objects in the 
case, were found io his posket which ara 
gud to b»ios'rumsnts and materials used for 
oonnterfeiting Ha. 5 currency notes. 

Four other witnesses nre examined who 
speak to having previously saen appellant at 
Ooty under circumstances tending to suggest 
that he was actually engaged in the work of 
counterfeiting or praparation therefor. This 
evidenca isin itself incSnolasive onthe present 
charge, it merely tends to strengthen the 
inference of guilty intention which may be 
drawn from possession of the articles found, 
as proved by Prosecution witnesses Nos. 1 
and 2. : 

I gee no reagon to dcubt the substantial 
truth of the @vidence of the last mentioned 
witnesses, as establishing ihe discovery of 


the ies areal toe articles on appellant's per- 
(1) 1 Mood pe as 
(3) 1 Enst P. O ii. 4 i 
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Bon, Tho rebutting evidenca of the two 
defence witnesses was, in my opinion, rightly 
disbslieved by the Sessions Judge. 

It is, however, urged by the learned Vakil 
for the appellant that, even accepting this 
evidance, the conviction is not warranted. 
He argues that the articles found are not 
sufficient in themselves without the addition 
of other material for the preparation of the 
counterfeit note; and, further, thatit has 
not been proved that even with such addi-' 
tion, ib would be possible to manufacture a 
note capable of being passed. He relies, 
in support of his contention, on the oase of 
R. v. Tirumala Reddy (8). There is absolutely 
nothing in section 489D, Indian Penal Code, 
to indicate that the possession of a oomplete 
outfit for the manufacture of oounterfeit 
notes if neoessary to constitute an affence 
thereunder. As I read the section, the 
possession of even a single implement would 
be snfficient,, provided it were shown that 
such implement was intended to be utilised 
for the work of counterfeiting. This inten- 
tion mast, in almost every oase, baa matter 
of inference dependent on facts, partioalarly. 
on the nature and the number of the 
articles found, their suitability for counter. 
feiting work and forinnocent purposes. It is 
always open to the acoused person to show 
(as he has not attempted to do in this case) 
that he porsesged them for innocent purposes; 
and even if he does not, where the nature 
of the articles is consistent with innocent 
as well'as guilty purposes, no Court would 
draw an inferenc8 adverse to the aceuaed. 
Where, on the other hand, the nature of the 
articles is auch as to render them peculiarly 
and specially suitable for counterfeiting work, 
and useless for any other that can be 
suggested, the intention to use them for 
counterfeiting may be fairly. inferred, subject 
to rebutment by the accused. 

There may, of course, be cases, where, 
though the ultimate object of the possessor 
may olearly be counterfeiting, the particular 
articles found are of such rude or imperfect 
nature as to indicate unmistakeably that tho 
work was only in an experimental stage 
and that they could not be intended for 
utilization in the preparations of the finished 
counterfeit. The case quoted above was such 
e case; it was held that no offence war 
diaslosea by the possession of rudimentary 

(8) Weir's Orimina} Rulings Vol. I, p; 219, 
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dies indicative only of experimental work and 
incapable of being used to produce a passable 
counterfeit. The only other proposition laid 
down therein is that the possession of imple- 
ments, which though fit for ccunterfeiting, 
have been broken or otherwise rendered 
incapable of further use does not constitute 
an offence. Neither of these propositions 18, 
however, of much use tothe accused in the 
present case, or, to pat it differently, smong 
the numerous articles exhibited, there are 
some to which ne:ther of them can possibly 
be applied. Fret saws, and files (material 
objects'Nos. 5 and 7) are, no doubt, susceptible 
of innocent use; but when, as in the present 
case, they are found together with articles 
unmistakeably connected with counterfeiting 
work, it may be fairly inferred that they 
are intended to be used in conjunction with 
the latter. Here we have two admirable 
tracings on tissue paper of five.rupee notes 
(material objects Nos. 2 a and 2 b) together 
with an abundant supply of spare tissue 
paper. We also have a sheet of paper 
(material object No. 12) of aquality closely 
resembling those on which currency notes 
are printed with the description "Carrara 
white, A. P. and 8.” noted on it in ink, We 
have also numerous flat pieces of alate and 
sino (material objects Nos. 5 and 8) suitable 
for use in producing the various impressions 
on & currency note, on many of which the 
said impressions have been reproduced. Some 
of these (materialobjectNo. 8) may represent 
merely practice work; buat among material 
objects No. 5 are several pieces in various 
stages of preparation, in which the shaping 
and filing have been so excellently done, 
that there is absolutely no reason why they 
should not be nged in preparing a counterfeit 
note fully capable of deceiving the ordinary 
publie, There is one small sinc figure 5 
which oould hardly be improved upon. 
There are other pieces on which detailed 
work has not yet been commenced. 

A consideration of the collection as & whole 
leaves no doubt in my mind that most, if 
not all, of the articles contained init were 
intended to be used in one way or another 
in the process of counterfeiting a five-rupee 
note, while several of them are of sucha 
degree of excellence as to show that the 
werk hed passed the experimental stage. 
These, ag wcll es ihe anworked materials, are 
capeble of beirg uscd in conjurotion with 
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other tools and materials in the actual pre- 
paration of & counterfeit note; and I see no 
reason to doubt that it wes appellant'u in- 
tention that they should be so used. 

The conviction, in my opinion, is justified, 
and should be upheld. I eee no sufficient 
reason for reducing the sentence, 

Abdul Rahim, J.—As my learned brother 
holds a different view, the cage must be 
placed before & third Judge for disposal» 

The case was accordingly laid before tle 
Hod’ble Mr. Justice Sundara Aiyar. 
Mr. T. R. Ramachandra Iyer, 

Appellant. 

Dr. S. Swaminathan, for the Public Pro- 

seoutor (Mr. O. F. Napier), for the Orown. 
Judgment. l 

Sandara Alyar, J.—Jn this case the accused 
Abdul Rahman & young man of above 19 
years of age was convicted by the Sessiona 
Judge of Coimbatore of the offence of being 
in possession of instruments and materials 
for counterfeiting five-rnpee Government 
ecurrency notes under section 489D of ihe 
Indian Penal Code. He appealed to this 
Court and the appeal was heard by Justiocs 
Abdul Rahim and Ayling. The former wia 
of opinion that the offence charged agsiust 
the accused had not been established by the 
evidence tendered by the prosecution, while 
the latter held that the conviction should be 
sustained. In oonsequence of the difference 
of opinion between the two learned Judges, 
the case was placed before me for disposal. 

The accused was, according to the evidence 
for the Crown, arrested in the train between 
Metupalsiyam. and Coimbatore and on being 
searched & number of articles, produced 
before the Court, is alleged to have been 
found in his pockets. [t is these articles 
which aresaid to be the instruments and 
materials for counterfeiting flve-rupeecurrenay 
notes. Both the learned Judges’ were cf 
opinion ibat the acoused was arrested with 
the articles in his possession in the train, 
as alleged by the prosecution. Mr. Rama- 
chandra Aiyar, who has argued the case 
before me for the appellant, has drawn 
my aitention to some suspicious circumstances 
relating to the arrest and search, but after 
full consideration I agree inthe view taken 
by the lower Court that the accused waa, as a 
matter of fact, arrested in the train and that 
the material objects produced were found on 
him at the search, 
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The question fer decision is, whether ib 
has been proved that the aconsed was, in 
ossession of any instrument or ' materials 
for the purpose of being used, or knowing 
or having reason to believe that it was 
intended to be used, for forging or counterfeit- 
ing any currency note.” It 4s not alleged 
for the prosecution that the accused was in 
possession of the objects found on him 
in fhe circumstances mentioned in the latter 
clause, "knowing or having reason io 
belidve that they were intended to be used" 
by any person other than himself for 
ccunterfeiting currency notes. The question 
is, whether he was in possession of any such 
articles for counterfeiting currency notes. 
Before the Court oould come to the conolu- 
sicn that the accused had the objects in 
question for the purpose of counterfetting, the 
Crown should establish that he hes formed 
in his mind the purpose or intention of 
counterfeiting currency notes. The onus 
of doing so is on the Crown according to the 
langaage of the section—unlike the, English 
Law, where, in ihe pase of a similar offence 
with respect tothe counterfeiting of Bank” 
of England notes the onus is laid on the 
accused of proving a lawful excuse “ for 
knowingiy having in his custody or posses- 
sion any plate, stone or other material or 
any insirument or device for engraving a 
Bank note." (See Roscoe’s Oriminal Evidence, 
page 472). I may at once state that no 
eviderce whatever has been adduced in 
this case, either that the material objects 
in evidence are actually of any use for pro- 
ducing & counterfeit note: or that the accused 
had them in his possession for the pur- 
pose of counterfeiting notes. The :prosecu- 
tion chose to leave it to the Court to come te 
‘a judgment on the former question by means 
the knowledge possessed by the presiding 
Judge, and, I take it, expected the Court 
also to presume the purpose aud intention of 
of the accussd from the nature of the instru- 
ments in his possession. I can find no justi- 
fication for pursuing sucha course in this 

case. The result was that, while Ayling, J 

was able of hig own knowledge to come to the 
conclusion that ' most, if xot all, of the arti- 
ales contained in it (the scoused'a pockets) 
were intended to be used in one way or an- 
other in the process of counterfeiting a five- 
rupee note, while several of them are of such 
.a.acgree. of excellence as to show that the 
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work had passed the experimenial stage” 
and that these, as well as the unworked 
materials, are capable of being used in con- 
junction withother loola and materials in 
the actual preparalion ofa counterfeit note.” 
Abdur Rahim, J., observed, “I am unable to 
say that any of these articles are actually of 
any use in producing & counterfeit note. In- 
struments and materials which may be uge- 
ful in making correct drawings of the 
outlines of the designs and figures of a 
ourrency note may. be of no use what- 
ever in manufacturing counterfeit notea”; 

and, “I have examined the  Erhibita in 
thia case carefully and I find myself totally 
unable to say that any of these can be success. 
fully nsed in counterfeiting a note." An 
opportunity was given to the prosecution on 
appeal by the learned Judges who heard the 
case to produce evidence to prove that the 
articles were such as could be successfully 
used for counterfeiting a note. But, for some 
reason which does not appear, the Crown 
did not avail itself of the opportunity. Ien- 
tirely agree in the opinion ofAbdur Rahim, J., 

that this is nota case in which a mere 
inspection of the articles would satisfy the 
Oourt that they are capable of being used 
in the making of counterfeit notes, 

I shall deal only very briefly with the 
materiala found on the accused. A very small 
sheet of paper of the description " Carrara 
white A. P. and S " was one of these. This, 
I find, is & kind of paper in common use and 
most easily had inthe market. It may bear 
resemblance in colour and quality to that on 
which currency notes are printed, but no 
significance can be stacked to this fact, as 
the paper is eommonly used for other pur- 
poses also. We have, then, some fist pisces 
of slate and sino which, according to the 
prosecution, are suitable for use in producing 
Various impressions on & currency note, and 
on some of them the said impressions have 
been produced. There is no evidence t» show 
that the impressions to be found on some of 
these piece are really similar to those on a 
flve-rupee currency note. There is a small 
figure 5" which, it is said, could hardly bo 
improved upon. But, on inspection, Dr, 
Swaminadhan, who appeared bef.re me for 
ihe Publio Prosecutor, had to admit that 
although the sinc figure itself is well done, 
it does not bear any special similarity in its 
lower part to the figure as we find. it in an 
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ordinary five-rupee note. Then, if is said 
that there are two very good tracings on 
tissue paper of five-rupee notes. The Bes- 
sions Judge also refers especially to two 
pieces of slate on which arecut the wavy de- 
sign which appears on the notes. This ob- 
gervation appears to be well founded buat, 
after all, the materials diecovered do not in- 
clade those required for & good portion ofa 
five-rupee note, 
gtrikes me as being at all well done is the 
wavy design referred to by the Sessions 
Judge. On the whole, the material objects 
have produced on me the impreasion that the 
acoused certainly wanted to bo able to ooun- 
terfeit five-rupee currency notes and waa 
probably studying to fit himself for the work. 
But the question I have to decide is whether 
he had the objects for ihe purposes of coun- 
terfeiting. Before I could say that ‘he so had 
them I must be able to came to the oconolu- 
sion that the accused had eratiefied himself 
that the materiala were fit for that purpose. 

For, if he bad not done 80, it is not reason- 
ablo to suppose that he intended to use them 
for counterfeiting, and I have no evidence be- 
fore me, apart from the nature of the objects 
themselves, to enable me to arrive at his 
purpose. In the first place, I find that tuere 
ia nothing to show thal the accused had fur- 
nisbed himself with any means for making 
up & good portion of a five-rupee note 
Secondly, L am unable to say that the impres- 
sions inthe sinc and the slates are similar 
to those on & currenoy note. Thirdly I can 
attach no importanoe to the nature of the 
paper described as "Oarrare white A. P. and 
8." Wouldit be reasonable, then, on my 
part to conolude that the acoused had the 
material objects for the purpose of oounter- 
feiting a note, when the objects do not show 
either by their nature or by their complete- 
ness that he would have considered them: 
good enough to be actually used for counter- 
feiting a noteP It may behe was studying 
toaoquire the art of counterfeiting and to 
equip himself with objeois suitable for ‘the 
purpose, butthatis a very different thing 
from making up his mind that the identical 
objects he bad were fit for the purpose, or 
his being in possession of them for the 
purpose. I quite agree with the opinion of 
Ayling, J.,that if the purpose and intention 
of the accused be proved, ibis not necessary 
that all the articles required for connterfeit- 
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ing should be found on himto hold him guilty 
of an offence under the section. [See Ridge- 

ley's cass (2)]. Aman may nob be able to 
command all the articles required for the pur- . 
pose, but he may beactually proved to be in 
possession of only some. This would not de- 
ter the Oourb from convicting him of an 
offence under the atatute. But here, we have 
no evidence that the accused had oouterfeited 
any notes before or that he had companions who 
had other objecte required for oounterfeiping. 
His purpose, and the state of his mind, have to 
be judged slolely from the artiols produced 
before the Court. The utmost that could be 
said to be proved against the accused is, that 
he disired to be able to counterfeit notes, was 
acquiring knowledge for the purpose and 
trying to equip himself with the required 
materials. Bat I can neither find that he 
regarded bimself and the materials found on 
him as fit to carry ont his desire or that, 
having come to that conclusion, he kept the 
articles in his possession for the purpose 
of counterfeiting. The failure of the Orown 
to produce evidence regarding the nature of 


"the articles, though given an opportunity to 


do so, throws, in my opinion, much sus- 
picion -on the case. In Criminal Appeal 


“No. 1358 of 1899, Subramanya Aiyer, offici- 


ating Chief Justice and O'Farrell, J., pointed 
out that it was the duty of the prosecution 


. toproduoé:such evidence, and section 489D 


throws on it also the burden of proving 
that the acoused had the purpose of using 
the articles for counterfeiting. The accused 
is not called upon, as under the English law, 
to show that he had the articles for an inno- 
cent purpose. 

I reverse the judgment of fue Sessions 
Judge convicting the accused Abdul Rahman. 
I acquit him and direct that he be dis- 
charged from custody. 

Conviction quashed, 





CALCUTTA HIGH COURT. 
Civi; Rura No. 4603 or 1810. 
April 26, 1911. 

Ps esent:—-Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 
ANANTA p ODE 


Mohant BHAGABAN RAMANUJA— ~ 


Oprosrry Party. 
Criminal Procedure Code (Aot Poof 1898), a. 196. 
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a. (6)— Benton SPARE SR EAR oF of 

The limit of time imposed by clause (6) DE eo section 
105, Oriminal Procedure Code, is not an rule 
of limitation. Tt is an absolute bar applying only to 
proceedings under section 195. 

When & sanction haa de facto expired by lapse of 
time, the only authority which can extend the time is 
the High Court. ‘ 


Rule against the order of the Misure 
and Oolleotor of Puri, passed in Miscellaneous 
Cam No. 64o0f 1910, dated October 4th, 1910, 
granting the application of the ` opposite 
party for sanction to prosecute the petitioner 
under section 471, Iudian Penal Code, 
in respect of certain documents filed by 
him in Suit No. 5 of 1909 of the Court 
of ihe Sub.Deputy Oollector of Puri and 
alleged to have been exeouted by Keshab 
Mahanti 

Babu Brojendra Nath COhatterjæs, for the 
Petitioner, 

Babu Suresh Chandra Ohakravarti, for the 
Opposita Party. 

Judgment..-This was a Rule calling 
on the opposite party to show cause why 
the order giving sanction to the “opposite 


party to prosecute the petitioner under sec-» 


tion 471, Indian Penal Oode, should not be 
set aside, or such other order or orders 
passed as to this Court may seem fit and 
proper. 

We find that this Rule must be made abso- 
lute on thesimple ground that the sanction 
has expired by efflux of time. 


It is argued before ua by the opposite party, 
firstly, that this Court has no jurisdiction to 
interfere with the sanction, and, secondly, 
that the order of this Oourt staying  pro- 
ceedings gets rid of the bar under clause 
(6) of section 195. The two contentions are 
inconsistent. The limit of time imposed by 
clause (6), section 195, Criminal Procedure 
Oode, is not an ordinary role of limitation. 
It isan absolute bar applying only, to pro- 
; ceedings under sectiog 195; and in whatever 
view the ease be taken the sanction in this 
case has de facto expired by lapse of time, and 
the only authority which can extend the time 
isthe High Court. The High Court not bav- 
ing jurisdiction in the matter, time canrot be 
extended. But we may sey that, allhough for 
this technical reason the Rule midst succeed, 
we should in any case, if we had Surisdio- 
tion, have revoked this sanction as it-appears 
to have been made contrary to all the princi- 
ples of discretion whieh should’ govern 
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Courts in these matters. We need not, how- 
ever, particularize on this point, as, far the 
reasons we have mentioned,the sanction bas 
expired, 

Rule made absolute. 





(s. c. U. B. B. (1910), I, 70.) 
UPPER BURMA JUDICIAL COMMIS- : 
SIONER'S COURT. 

OgruixAL Revision No. 564 or 1910. 
November 24, 1910. 
Proseni:—Mr. Shaw, J. C. 

NGA SAN HMI—Apprioast 
versus 
EMPEROR—O»rosrrs Parry, | 

Oriminal Procedure Code (Act V of 18903), ss. 15, 16, 
201, 408, 620 (f), 580 (p) — Rules of Benches of Honorary 
Magistrates, r. 4—Transfer of case to Bench not triable 
summarily by Bench—Trial of casein regular way 
Aoquittal —District Magistrate ordering re-trial— 
Jurisdiction. 

A District Magistrate transferred to & Bench of 
2nd Olass Honorary a cease under secilon 
458, Indian Penal Codc. The Bench tried the case 
not summarily but in the regular way and itted 
the accused. On revision, the District te 


held that the cotati? A, Magistrate's proceedings were 
vold under section 580 (p) and ordered, without, 
giving the acoused an opportunity of being heard, 


that the case be re-irled: 

Held, that the order of the District Magistrate was 
without jurisdiction and ought to be sot aside. The 
proceedings cf the Ho Magistrates were not 
void, ns the District Magistrate's contravention of 
Rule 4, concerning Benches of i tyrans- 
farring a caso which the Bench could not try 


‘summarily, came within section 520 (f) Criminal 


Procedure Code. 

Awang Myat v. QUAE EU t U. B. R. (1807.01), 1, 
100; Po Han v. Tialem, U. B. B. (1807-01), 1, 91, 
relied upon. 

Mr. U. M. Indter, for the Applicant. 


Judgment.—tThis is a case in which 
the District Magistrate might very well have 
instructed the Government Prosecutor. 
When & dificult question haa to be dealt with 
by this Court, it is fitting that ib should be 
properly argued. As it happens, Mr. Lutter 

js bere supporting the application, and he has 
charaoteristically put both sides.of the case 
very fairly before the Court. 


The District Magistrate of Monywa trens- 
ferred for disposal to the Bench of Honorary 
Magistrates the present case in which appli- 
cant, San Hmi, wassent for trial by the Police, 


.on a charge ander section 456, Indian Penal 


Code. 
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"The Bench was a 2nd claas Bench and could 
nob try summarily an offence falling under 
section 456, Indian Penal Code. 

The District Magistrate in transferring the 
case overlooked rule (4) of the rules concern- 
ing Benches of Magistrates made by the 
Local Government (8ee Courts Manual para- 
graph 111). 

- The Honorary Magistrates proceeded to 
try the case, not summarily, but in the 
regular way, and acquitted the acoused. 

The informant then applied to the District 
Magistrate in revision. The District Magis- 
irate being of opinion that the Honorary 
Mragistrates’ proceedings were void under 
section 530 (p), Üriminal Procedure Code,and 
that as held by the Bombay High Court the 
order of the acquittal was no bar to a re-trial 
and need not be set aside, ordered tne case to 
be re-iried. What is particularly extraordi- 
nary, he did this without giving the accused 
(the present applicant} an opportunity of be- 
ing heard—an infringement ofa fundamental 
judicial principle, of section XII of the sohe- 
dnle to the Oriminal Justica Regulation, also 
Ausg Myat Queen- Empress (1). 
this objeotion, the order was bad for more 
reasons than one. 

The subject of setting aside orders of ac- 
quittal otherwise than in an appea! by the 
Local Government under section 417, Indian 
Penal Code, was dealt within Po Han v Thale- 
ni (2), where the Bombay Ruling relied on by 
the District Magistrate here was commented 
on. I venture to think that the present case 
furnishes & good illustration of the, inoon- 
venience indicated, and a proof of the justice 
of the opinion expressed thete. 


_On the face of it, the order of acquittal was 
& good order. It was made by a Bench in- 
vested with the powers of a 2nd class Magis- 
trate. competent as such to try a case under 
section 456, Indian Penal Oode. The proceed- 
ings also were held ina regular manner. If 
the Honorary Magistrates. had tried the case 
summarily, their proceedings would certain- 
ly have been void under section 380 (g). 
But they did not do that. The only ground 
on which the validity of their proceedings 
can be called in question is the Looal Govern. 
ment rule already cited, which says that 
Benches shall try only such cases ay may be 

(1) U. B. B (1897-01), I, 100. 

(2) U. B. R. (1897-01), I, 01. 
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transferred. Ib does nob say directly that 
they shall only try cases that they can try 
summarily, though it might have done so, bat 
it directs that only cases they can try sum- 
marily shall be transferred to them. 

The point to be decided is, whether on the 
face of this Rule the Honorary Magistrates’ 
proceedings here were void. Manifestly, it is 
at least arguable that the proceedings were 
not void. The question might have formed 
the subject ofa decision of this Court in an 
appeal by the Local Government, or im re- 
vision on the principles explained in To Han 
v. Thalent (2) already cited. 

The District Magistrate practically disposed 
of it summarily by the order now under con- 
sideration. By doing this I am of opinion 
that in effect he assumed a jurisdiction which 
he did rot possess, and set aside an order 
of acquittal—See Qxeen Hmpress v. Nga 
Uhin (3). 

It remains to decide the question just set 
out on its merits. 

The jarisdiction of the Bench is determined 
by the order of the Local Government ap- 
pointing them, read with sections 15 and 16, 
Oriminal Procedure Oode. By section 15 the 
Local Government is authorised to, direct 
a Bench to exercise ita powers in such cases 
or such classes of cases only as the Local 
Government thinks fit : by section 16 to make 
rules - respecting, among other things, the 
olasses of ceases to be tried. The order of 
appointment (Judicial Department Notifica- 
tion No. 506, dated the 29th July 1908) here 
did not contain any direction. But the rules 
before cited purport to be made under section 
15 as wellas under section 16 (see Judicial 
Department Notification Nos. 266, dated 12th 
Auguat 1905, and 148, dated 16th November’ 
1908). Of these, Rule 4 is the only one bear- 
ing on the subject under consideration, and, 
as already indicated, it does not direct Hono- 
rary Magistrates to try only cases they can 
try summarily, or lay down directly that the 
only classes of cases which they are to deal 
with are cases they can try summarily. The 
direction is that they are to try only cases 
transferred to them, and then comes the di- 
rection as to what classes of cases are to 
be transferred. The object, I think, of these 
directiona is to ensure (1) that Honorary. 
Magistrates who are aaa rule men withont 


legal ‘training or exprience should not deal 
(8) U. B. R. (1893-98) 1, 11. 


- 
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with cases of difficulty, and (2) that they 
should .not be.called upon to try,even cases 
within their competence in which the full 
reoord of a regular trial has to be made. 
My conclusion is, that when the present case 
came before the Bench on transfer from the 
District Magistrate, they had power to try 
it, because it was & case within the compe- 
tence of. a 2nd class Magistrate, and the 
ofily restriction imposed directly by the 
Local Government on the exercise of their 
powers was fulfilled. 


^od 


The District Magistrate's contravention of. 


Rule (4) in transferring a cese which the 
Bench oovld nob try summarily, came within 
section 529 (f).. Hence the order of trans- 
fer was not void. 

The only reeult was that the Henoriry 
Magistrates tried a case in the regular 
manner, whereas the Local Government Rules 
contemplate that they should not have the 
burden of doing Bo laid upon them. 

It seems to me that, in these circumstances, 
the order of acquittal was a valid one, and 
its existence is a bar to further proceedings. 
“No ground has been shown for interference 
with itin revision. The District Magistrate's 
order directing & re-trial is set aside. 





(a. c. U. B. R. (1910), T, 78.) 
UPPER BURMA JUDIOIAL OOMMIB- 
SIONHR’S COURT. | 
ORIMIMNAL Ravision No. 453 op 1910. 
October 13, 1910. 
Preseni; —Mr. Shaw, J. C. 
NGA THA TU-—A»PPLIOANT 
versus 
EMPEROR-—O»roerra Panty, 

Oriminal Procedure Code (Act V of 1898), ss. 300, 
202, 203—Puslure to ssrmine complainant, effect of — 
Looal investigation, when can be ordered—Local 
investigation has to be conducted —Summary dismissal 
of complaint. 
"- Beotion 300, Orimin&] Procedure Code, requires & 
District Magistrate to examine the complainant himself 
unless he transfers the case under section 193. Local 
investigation before issuing procesa can only be 
Grected after the complainant has been examined by 
the Magistrate and reasons recorded. Section 208 
- authorizes the dismissal of a complaint only after 
examining the complainant and considering the result 
of the investigation. í 


The examfnation of a com + id nob a matter 
sid form. When a Magistrate directs local invesdgation 
& complaint without making such an 
exaninsdon himself, the DDR is a: material one, 
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&nd he does whab he has no aubhoriby to do under 
the Code. 

King Emperor v. Nga Pwe, U.B. B. 1904-06, 1 Cr. 
Pro. 51; 5 Or. L. J. 298, referred to. 

A local inveatigation is not intended by the Legis- 
lature to supersede a regular trial 

When it is found that there is evidence i in p^ ionis 
of the complainants charge, the function of the 
officer Mei Wa local investigation is fulfilled. 
The process should then issue and the truth or falsity 
of the evidence determined in a regular manner. 

The object of section 202 is to prevent the issue 
of process where there is some initial ground for 
doubting the truth of the complaint and where ona 
local investigation there appears to be no evidence 


- o support it. 


Mr. F. O. Okaiierjee, for the Applicant. 

Mr. H. M. Lutter, for the Crown. 

Judgment.—Applicant presented to 
the Senior Magistrate & complaint charging 
one P—K—, a Myook (Township Officer and 
Township Magistrate and : Judge), with 
adultery. 

The Senior Magistrate sent the complaint 
tothe District Magistrate for orders. The Dis. 
trict Magistrate was on tour and ordered the 
Senior Magistrate to examine the complain- 
ant and “as he (the District Magistrate) had 
doubts as to the truth of the complaint" to 
send it under section 209(1)to the Sub-Divi- 
sional Magistrate, who wonld hold a local 
investigation and submit this investigation 
with his report to him (the District Magis- 
trate) for further orders. These things were 
done, and the District Magiktrate on the re- 
port of the Sub-Divisional Magistratedismissed 
the complaint. 

It is admitted by the Government Pró- 
secutor, who has been instructed by the 
District Magistrate to support his order, that 
the District Magistrate’s proceedings were 
highly irregular. 

Section 200 required the District Magistrate 
to examine the complainant himself, unless ho 
transferred the case under section 192, which 
he did not do. Section 202 authorised him 
to direct a local investigation before issuing 
proceas, only after the complainant had been 
examined (by himself) and after recording 
reasons Section 208 authorized him to dis- 


‘mies the complaint, only after examining the 


complainant and oonsidering the result of the 
investigation. 


It is obvious that the examination ofa 
complainant is not a matter of form, and - 
that, when Magistrate dismieses a complaint 
without making such an examination himself, 
“the omission is & material one, and he does 
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what he has no authority to do under the 
Code. 

Again, it is obviously contemplated that 
there should be some material in the com- 
plaint or in the examination of the oom- 
plainant, or in hisfdemesnour, on which the 
Magistrate who has examined him can res- 
souably entertain a doubt of the trath of the 
complaint. The District Magistrate bere had 
no such material before him. - 

It is difficult to distinguish such A case 
. frem one where & Magistrate makes an order 
under section 250 without complying with 


the requirements of that section—See King- ' 


Emperor v. Nga Pwe (1). 

There is some ground for the contention 
put forward on behalf of the applicant that 
the local investigation was nob only irregular 
but held without jurisdiction. It waa actu- 
ally the Senior Magistrate who ordered it, 
but he did not do that because he distrusted 
the truth of the complaint and after record- 
ing his reasons (for thatldistruat), but merely 
in obedience to the District Magistrate's in- 
structions. - 

If we suppose that there was nothing more 
than irregularity. in the proceedings of the 
District Magistrate and the Senior Magistrate, 


it is difficult to say that the complainant was - 


not prejudiced by/the irregularities when 
his complaint was dismissed by a Magistrate 
who had not examined him. 

Again the Sub-Divisional Magistrate, who 
made the local investigation found that there 
was ‘definite evidence" in support of the 
complainant’s charge “without serious dis- 
crepancy of any kind." Bab he went on to 
examine the accused, and toexamine witnesses 
named by the Na and at least one wit- 
ness, Po Gaung, whom he sent for of his own 
motion. He then decided where, in his 
opinion, the truth lay. 

It appears to me that that was usurping the 
functions of the Magistrate who in the ordi- 
nary course would try the charge in & regular 
way. I cannot believe that a local investiga- 
tion was intended by the legislature to super- 
sede & regular trial. 

This must obviously be unfair and impro- 
per. 

Hore it does not appear that complainant 
was asked to-explain why he did not call Po 
Gaung or what he had to say to the charges 


_ brought against his witnesses by the accused. 
(1) U. B. B. (1004-06), Or, Pro. 51; 5 Or. L, J. 298, 
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There was no oross-examination on either 
side. When the complainant's witnesses were 
examined the aooussed, was not present, and 
as far as the proceedings show, the witnesses 
of the accused may have been examined in the 
absence of the complainant. 

It seems to me that when it was found that 
there was evidence in support of the com- 
plainant’s charge the fanotion of the officer 
making the local investigation was fulfilled. 
Process should then have been issued, gnd 
the truth or falsity of the evidence have been 
determined in a regular manner. 

The object of section 202 is to prevent 
the issue of process where there is some 
initial ground for doubting the truth of the 
complaint, and where on a local investigation 
there : appears to be no evidence to support it. 

Fere, in my opinion, the complainant has 
been prejudiced by the proceedings taken, 
and has not had a fuir opportunity of establish- 
ing his charge. 

Under section 487, Criminal Prcoedure 
Oode, I direct the District Magistrate by 
himeelf to make furtker inquiry into the 
complaint which has been dismissed and 
I transfer the case for disposal by the District 
Magistrate, Myingyan. 


(s. c. U. B. R. (1910), I, $7.) 
UPPER BURMA JUDICIAL COMMIS. 
SIONHR’sS COURT. 
URIMISAL Havisrow No. 686 or 1910. 
November 80, 1910. 
Present: —Mr. Shaw, J. O. 
EMPEROR—Paoerovrog 
tortus 
NGA SAN MYIN-—Aooustup. 
Oriminal Procedure Code (Act V of 1898), s. 841— 
Deaj-mte aocused — Prooeedinga how to be conducted — 
Power of High Couwrt—OCrimanal responsibility of deaf- 
mutes— Penal Code (Act XLV of 18500), s4. 82, 838, 84. 
When & person who is a deaf-mute from birth Is 
ith an offence, the Magistrate should try tho 
case and get into communication with the aocused 
with the assistance of his relations. 
in a case reported to the High Oourt, under section 
$41, Oriminal Procedure Code, the High Court has 
full discretion todo whatever the circumstances of 
the oase require. The section gives the High Court 
power to pess sentence on the Magi 's finding. 
v. Bow ka, *3 W. E. Or. 35, 72; Queen- Empress 
v. Bomir Bowra, 27 O. 388, 4 O. W. N. 421, rolled upon. 
Want of speach and hearing do not "imply want 
of capacity either in the understanding or memory 


voLxt ' | 
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but only a difficulty in the means of communicating 
knowledge. . 

There may be mental defloien 
but it is not necessarily invol 
condition. 

The law of India does not provide fora sane deaf- 
mute who has never bean instructed being exempted 
from punishment. 

A mne deaf-mute cannot generally live tò a 
mature age without learning something of his duty 
towards his neighbour in person and, property. 

Ê deat. mute, to whom sections 82 and 88 ‘of the 
Penal Code do not apply, must, in order to escape 
criminal liability, come within section 84, in other 
words, if his mind is sound, his inability to hear 
and speak will not excuse him. 

Dwarka Wath Haldar v. Noder Ohamd' Karate, 22 
W. B. Or. 35; Aiu Ram v.. Empress, 84 P. R. 1885 
aie Bah Gahna, 37-P. B. 1889, 9r dissented 

m, 

Judgment. —The acoused, Edam 
with two previois convictions, was charged 
before the District Magistrate with stealing 
- & bundle containing clothes and other. things 
from a blind man. The fact was very clearly 
proved. The District Magistrate, on the 
ground thathe was unable to explain any- 
thing to the accused, forwarded the case to this 
Court under section 841, Criminal Procedure 
Code, after finding the accused guilty and 
sdutencine him to & year's imprisonment. 

The sentenoe, of course, was & mistake ina 
case under section 841, Oriminal Procedure 
Code. 

The oonviótion and sentence were ) both set 
aside, and the District Magistrate was direct- 
ed to try and get into communication with 
the accused with the assistance of his rela- 
tions. 

This bas always been insisted on by this 
Court, the view taken being that it is impos- 
` gible a deaf-mute should ba able to live to 
maturity without being able to communicate 
with his relations, and that he and his rela- 
tions must have established some practicable 
method of inter-communication by signs or 
otherwise. 

The same course was taken in the' case of 
Queen v. Bowka (1) under the corresponding 
section of the Code of 1872. 

The proceedings have now been submitted 
again under section 841 by the Head-quarters 
Magistrate who re-tried the case by the , Dis- 
trict Magistrate’s order. I did not direct a 
re-trial: it was not necessary for the witnesses 
to be examred all over again. The District 
Magistrate ought to have held the.further in- 


quiry himself. It was desirable that he should 
(1) 22 W. R. Cr. 85, 73. 
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do so, if only. because the case was one af some 
difficulty. " 

The Magistrate who re.tried the case hag 
found the accused guilty under ection 379, 
Indian Penal Oode, of the theft’ laid to his 
charge, and his ron ida for submitting the 
case under section 841, Oriminal Pranedure 
Oode, are that the aconsed "did not appear 
to be able to understand the purport or de- 
tails of the evidenoe given by the witnesses, 

or the nature of the proceedings against him,” 
and that, in the Magiatrate’s opinion, he was 

“no better than a domestic animal, and as 
such incapable of knowing that what ko did 
was wrong or contrary to law.” 

The Headquarters Magistrate, employed the 
acoused’s father, Kauk Ya, as an interpreter, 
The father admitted that he has "been in the 
habit of communicating with the, acoused by 
signs from his childhood,” and fhat the ao- 
cused "can communicate on ordinary matters 
by making signs and by pointing out objects.” 
Unfortunately, he seems to have thought it 
incumbent upon him, in the intprest of the 
accused, to represent him as perfeotly incap- 
able of understanding the proceedings. He 
even azserbed.that the acoused denidd having 
taken the blind man's property, whereas ha 
had always admitted this. 

The father was, therefore, an unfortunate 
selection as an interpreter. 

Before the District Magistrate ‘the accused 
gave the impression that he knew quite well 
what he was being tried for.” 

Iu the re-trial he was asked by sigra, and 
made answer in the same way to the effect 
that he travelled in the Railway carriage 
with the blind man and took his bundle from 
him. This, in spite of the father’s at- 
titude. ; 

The &eoused's previous convictions were 
for similar offences (stealing clothes). Tn 
September 1909, he was sentenced in the first 
case to & whippita of ten stripes. In April 
1910, in the other case, he was sentenced to 
EBAH months’ rigorous imprisonment. He 
had hardly been out of jail a month when he 
committed the offences with which he was 
charged in the present case. 

The Magistrates who tried the previous 
cases apparently had no doubt abont 
&ocused's ability to understand the proceedings 
in those cases. 

On a consideration of all these circumstances, 
it seems to me to be at least open to ques» 
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tion whether the saccnsed was Bo incapable 
of understanding the proceedings in the 
present case as the Head-quarters Magistrate 
thought. l 

Any bow, I have no doubt that section 341 
_ gives this Court power to pass sentence on the 
Magiatrate’s finding. 

This was the view taken in Queen v. 
Bowka (1) already cited, and was also the 
cpinion of the learned Judges who decided 
the much more recent case of Queen Impress 
v. Somir Bawra (2). They said the High 
Court can in a case triable by a Magistrate 
pass sentence on whatis termed a conviction, 
though it cannot, strictly speaking, be 80 
termed seeing that the accused cannot in 
such a case make & proper defence. The 
` proceedings are anomalous and in all 
respects do not represent a complete 
trial. Jf they did, a special report for 
the orders of the High Court would be un- 
necessary.” 

it remains to consider the accused's res- 
porsibility. Taylor (Principles and Practice 
of Medical Jurisprudence, 5th Edition, 
Volume I, page 815) says that it was formerly 
laid down in the old law books thats person 
born deaf and dumb was, by presumption of 
law, an idiot, but that in modern practice 
want of speech and hearing doea not imply 
^ want of capacity either in the  under- 
standing or memory, but only a difficulty 
in the means of communicating knowledge. 

There may be mental deficiency at the 
same iime [as in the cage of Queen Empress 
y. Somir Bawra (2) just cited] but it is not 
necessarily involved in the deaf-mute condi- 
iion. Curiously enough, Taylor goes on to 
say that a deaf and dumb person who has 
never been instructed is ‘altogether irrespon- 
sible for any action, Civil or Criminal" but 
he gives no authority for this statement 
and illustrates it by no example. 

Suoh astatement seems more consistent 
with the old law books than the modern 
practice. 

The law in India certainly does not 
expressly provide for a sane deaf.mute who 
has never been instructed being exempted 
from punishment. | find it difficult to dis. 
tinguish such a case from the cage of a person 
who is not deaf and dumb but has never been 
instructed. 


' (2) 27 O. 868 4 C. W. N. 421. 
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Tt seems to be very doubtful whether a. 
sane deaf-mute could live -to the age of, 
say, seventeen, as in this case, without 
learning something of his duty towards his 
neighbour in person and property. | think 
it must be presumed that if the mind 3g 
sound there is this knowledge in the deaf- 
mute; as ibis in the case: of the ordinary 
adult who is not so afflicted and is nòt per- 
mitted to plead that he has never been 
instructed, though he may have been brought 
up by criminals from his infancy and 
never taught the difference between right and 
wrong. 

My opinion is that to escape punishment 
a deaf-mute, to whom sections 82 and 68, 
Indian Penal Code, do wot apply, must, 
hke his brother who oan hear and speak, 
come within section 84, Indian Penal 
Code; in other words, if his mind is Bound 
his inability to hear and speak will not excuso 
him. 

1 am aware that in Dwarka Nath Haldar 
v. Noder Ohard Kamto (8) an apparently 
different view was taken, and that that 
decision was followed in din Ram v. Em- 
press (4), but the subject was not dig- 
cuBted in either; in ihe former cage there 
was probably a doubt of the acoused's dis- 
honeat intention, in the report of the latter 
no particulars are given. 

In Empress v. Gahna (5), & case of murder, 
whero the accused was said to be sane 
but unable tu understand the proceedings, 
the High Oourt acting under seotion 841, 
Criminal] Procedure Code, treated the 
acoused as if he had been insane when he 
committed the crime; but the learned Judges 
did not discuss the queation of responsibility 
in such cases, and evidently felt them- 
selves in a difficulty: they did not like 
convicting, I take it, in a capital case 
where the accused did not understand the 
proceedings. 

No doubt section 341, Criminal Pro- 
cedure Code, gives the High Court fall 
discretion to do whatever the circumstances of 
the particular case require, 

I prefer, for the reasons just explained, 
to follow, where this is possible, the course 
taken in Qween v. Bowka (1) indicated in 
Somir v. Baura (2). 

In the present case there “is nothing 


. (8) 28 W. B. Or. 88, (4) 84 P. B. 1885 Or., 
(5) 87 P. R. 1889 Or. 
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beyond the siabeniéul of the father, Kank 
Ya, to indicate that the accused is mentally 
deficient, except the fact that in all the 
three cases in which he has been charged 
with theft he has readily admitted the 
offence, and apparently made no attempt 
to conceal the property. Bat in two of 
thèm part of the property was never re- 
covered, and ib is possible, and not at all 
improbable, that the accused kept in back 
purposely. 

I cannot regard the acoused’s persistence, 
after being twice punished, in repeating the 
offence, as evidence of mental unsoungness. 
The same phenomenon is to be observed 
frequently in people who are not deaf and 
dumb, and are certainly quite sane. 

The father states that from the age of 
ten the accused bas been in the habit of 
staymg away from home for five or’ ten 
days or even & month ata time, and of 
wandering abont in trains, that though 
flogged for this he could not be made to 
remember what he was flogged , for, and 
that for the last five or six years he has 
let the acouged go about as he pleased with- 
ont attempting to control him. 

Nothing is disclosed here but wilíul diac 
obedienoe in the son, and probably failure 
on the part of the father to exercise proper 
control, 

Besides, as already noted, the father i ig not 
to be depended on for the trath. | 

The accused all through these proceedings 
has betrayed no defect of memory or under- 
standing, and, for the reasons before men- 
tioned, I am of opinion that he muat be 
punished: 

I sentence the accused, San Myin, under 
section 379, Indian Penal Code, to one year’s 
rigorous ime 
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(8.0 BA. L. J. 624) 
ALLAHABAD HIGH COURT. 
ORIMINAL Ravisiox No. 790 or 1910. 

March 2,1911.  ' 
Present: —Mr. Justice Tudball. - 
ALAM asp oTrarRs—APPLicawrs 

OST sti 8 


EMPEROR—Orpositm Parry, 
Oriminal Procedure (ode (Act V of 1898), es. 408, 
418, 415— Combination of sentences — Appeal. 
Section 408 of the Oode of Criminal Procedifre 
distinotly lave down that any person convicted ons 
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‘trial by a Magistrato of the first class may 
appeal to the Oourt of Bession. Section 413 is an 
exception to the general rule laid down in section 
403. Section 415 is explanatory and apparently was 
entered in the Code to remove all possible doubts 
which might arise in the casos considered therein. 

A person was convicted by a Magistiate of the 
first class and was sentenced to & day's imprisonmert 
aud toa fine of Bs. 50, in default of piyment of 
which he wos to suffer a month's inrprisgonmeré 
further. Bub, asa matter of fact, he was neither sent 
to jail nor was actually imprisoned: Held, that an 
appeal lay to the Sessions Judge, as there wasg 
combination of the sentences of imprisonment and 
fine. 


Criminal revision against the order of the 
Sessions Judge of Benares. 

Mr. G. P. Boys, for the Applicants. 

The Assistant Government Adrocate, for the 
Crown. 


Judgment.—tThis is an application 
in revision against the decision of the Seg- 
sions Judge of Benares, made on the 12th 
of December, 1910. The applicants were 
tried by a Magistrate of the first class, 
convicted of an offence under section 825, 
Indian Penal Code, and sentenoed to a day's 
simple imprisonment each and also to a flne ` 
of Rs. 50 each, and in defanlt of payment 
of fine they were to suffer a month's fnrther 
imprisonment. In addition to thin, they were 
bound over to keep the peace. The learned 
Sessiong Judge has beld that though 
the-appHcanta were sentenced to one day's 
imprisonment, as & matter of fact they were 
neither sent to jail'nor were they actually 
imprisoned, and tkat, therefore, there has 
been no such @mbination of the two classes 
of punishments mentioned in seation 418 
as is oontemplated by the terms of section 
415 ofthe Crimiral Procedure Code. Sec- 
tion 408 of the Code distinctly Jays down 
that any person convicted on a trial held 
by a Magistrate of the first class may appeal 
to the Court of Session. Section 413 is an 
exception tothe general rule laid down in 
section 408, It is laid down in that section 
that "notwithstanding anything hereinbefore . 
contained there shall be no appeal by a con- 
victed person in cases in which a Magistrate 
of the first class passes a sentence of im- 

risonment not exceeding one month only 
or fine not exceeding fifty rupees only, ‘or’ 
whipping only." Itis quite clear that ihe 
present case does not fall within ‘the excep- 
tions set forth in section 413. Section 415 
18 explanatory, and apparently was entered 
in the Code to remove all possible domwbtíg 
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which might arise in the cases considered 
therein. It clearly lays down that an 
appeal may be brought against any sentence 
referred to in section 413 in which any two 
or more of the punishmenta therein men- 
tioned arg combined. Itis quite clear that 
in the present cage there has been a oom- 
bination of the sentences of imprisonment 
and fine. Ib is immaterial, for the purposes of 
that seotion, whether the applicants actually 
suffered imprisonment in jail or not. The 
learned Sessions Judge is clearly wrong in 
the view which he has taken. T set aside 
bis order. The appeal lies to hia Court. He 
must hear and decide it according to law. 


Order sel aside. 





(a. o. 4 8. I. R. 242.) 
SIND JUDICIAL COMMISSIONER'S 
COURT, 
FULL BENCH, 
ORIM!NAL, 

Optober 14, 1910. 
Present.— Mr. Hayward, J. O., Mr. Leggatt, 
A. J. O. and Mr. Waley Cohen, A. J. O. 
In 16 PROFESSIONAL MISCOMDUOCT OF 

Mz. G. Preaper. . 

Sind Oourts Act (XLO oy 1808), s. 18— Pleader— 
Professional sisconduci—Vakazlatnama purporting to 
have been exwcuied by accused bui really emecuted by 

— Pun himen. 

A pleader was engaged by the relatives of certain 
accused persons, who refrained from appearing them- 
selves as warrants were out for their arrest. The 
pleader thereupon proceeded to daw up and hand to 
the relatives an application for copies together with» 
Vakalainema purporting to have been exsonted in his 
farour by the absent accused but as a matter of fact 
executed for them by himself: 

Held, thai the Vakalatnama was & false document 
as it p rted to have been executed by the absent 
accused by whom it was never executed and that the 
actof the pleader was an attempted deoeption which 
could not be loo strongly condemned on the part of 
a pleader. As the pleader craved the meroy of the 
Courtand it was found thac he did not realize the 
highly condemnable nature of his action, he was 

nded from practioe for three months only. 

It is the bounden duty of & pleader asan officer of 
the Court not deceitfully to circumvent but honestly 
and loyally to uphold the practice of the Oourts. 

Report made by the District Magistrate, 
Larkana, re the conduct of Mr. G. Pleader. 

Mr. Achalsing Manckstng, for Mr. G. 

The Public Prosecutor, lor the Crown. 

Judgment.—tThe District Magistrate, 


Larkana, has reported ihe conduct of Mr. G., 


a ` 
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Pleader of Sehwan, in connection [with the 
case of the Orown v. Kassim and others be- 


fore the Resident Magistrate, Dada, for dis. 


oiplinary action under Section 16 of the Sind 
Courts Act, XII of 1856. The matter has 
come up for consideration before the Fall 
Bench in &ocordance with rule 19 of the Plea- 
ders Rules, 1909. 

The Public Prosecutor has supported fhe 
charge of misconduct with conspicuous fair- 
ness and moderation, while Mr. Aohalsing 
has laid the case of Mr. G. before na with 
commendable candour and oraved the meroy 
of the Court. We have given the matter our 
careful consideration, and regret we are un. 
able to take other than a serious view of the 
misconduct. Mr. G. was approached for the 
defence by the relatives of the acoused who 
refrained from coming themselves, as warrants 
were out for their arrest. It makes no great 
difference whether the warranta were bailable 
or non-bailable warrants. Mr. G.’s duty, in any 
oase, clearly was to inform the relatives that 
he could do nothing without a vakalainama 
executed by the accused themselves, but in- 
stead of doing this he proceeded to draw up 
and hand to the relatives an application for 
copies together with a vakalatnama purport- 
ing to have been executed in his favour by 
the absent aconsed, butas a matter of fact 
executed for them by himself. Is is not of 
great moment whether the copies were 
sought for the purpose of preparing the de- 
fenoe or for obtaining bail in connection with 
the warrants of arrest. The vakalainama 
was equally a false document in that it pur- 
ported to have been exeouted by the abaent 
accused by whom it never had been executed 
and was, therefore, calculated to gain by un- 
lawful means copies which could not have 
been gained except upon production of an 
authority executed by the acoused themselves 
in accordance with the practice of the Courts. 
Such attempted deception cannot be too 
strongly condemned on the part of a pleader 
whose bounden daty it is, as an officer of the 
Court, not deceitfuly to circumvent but 
horeatly and loyally to uphold the practice of 
ihe Oourts. Wo accordingly suspend Mr. G. 
from practice for three months from the 
date of his ad interim suspension, It is only 
our firm belief that Mr. G. never realised the 
the highly condemnable nature of his action 
that has induced us to refrain from inflicting 
& far heavier punishment, 
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(s. c. 4 8. L. R. 209.) 
SIND JUDICIAL OOMMISSIONER'S 
COURT. 

CURIMINAL Report No. 115 oF 1910. 
December 8, 1910. 
Preseni:—Mr. Pratt, J. O., and 
Mr. Hayward, A. J. C. ; 

Mi ed ep EE 


Syed ABDULA SHAH AND ANOTHER — 
A COUBED. 
Bombay Regwiation( XII of 1827), s. 87 Investigate 
the matter asa criminal offence"— Presence of accused at 
trial optional—Oomviction of indsvidual members— 


ders 
In proceedings under seollon 87 of Bombay 

Regulation XIL of 1827, the attendance of the 
villagers against whom action is be taken is not 
necessary. The words in section 37 “investigate the 
matter as a criminal offence” merely mean that the 

Magistrate should proceed on evidence and after 
hearing both sides, or giving both parties an oppor- 
tunliy of being heard. 

Beotion 87 only empowers the Magistrate to take 

against the inhabitants ofa village. 

When hee ail Dad been given to the villagers, the 
Magistrate may nee an order affecting the whole 
village gs a commanity but he cannot make an orders 
affecting only individual villagers. The Magistrate 
has no power to limit to a part ofthe village the 
responsibility which attaches under section 87 to the 
whole Meer 
The word "village" might be construed to mean 
also a hamlet or any such independent 'ciuster of 
housea es might be described as a hamlet or village. 


Facts.—The accused were jointly fined 
by the District Magistrate, Thar and Purkar 
(0. A. Beyta, Esquire), Ra. 106-8'0 under 
section 37 of Bombay Regulation XII of 
1827, for neglect in regard to the detection 
and Bporehention of certain highway robbera. 
The Sessions Judge, Hyderabad (0. V. 
Vernon, Esquire), reported the matter tothe 
Court of the Judicial Commissioner for sget- 
ting aside tbe oonviotion on the following 
grounds:— 

(a) That the evidence should have been 
recorded in phe presence of the ac- 
cused as provided for in section 853, 
Criminal Procedure Code. ` 

(b) That section 37 of the Regalation 
was intended to enforce commanal 
responsibility in oases where the 
actual offenders could not 
brought to book, and did not autho- 
rise she imposition ofa fine against 
individuals. 

Mr. E. Raymond, for the Crown. ! 

Mr. Mathradas, for the Aooused. : 

Jgudgment.—Two 


de 
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beeu raised to the order passed -by the Dis- 
trict Magistrate. The first is, that the evi- 
dence was not recorded in the presence of the 
accused, 7,8., of the persons who have been 
ordered to pay the fine; and the second, that 
the order limited to the two individuals is 
ilegal. There is no force in the first pbjeo- 
tion, T'he words used in section 87 af the 
Regulation “ investigate the matter as a cri- 
minal offence," merely mean that the Magis- 
trate should proceed on evidence and, after. 
hearing both sides or giving both partes an 
opportunity of being heard.. The method in 
which these proceedings are initiated ia now 
indicated in rule 80 of Magisterial Procedure, 
published under Notification No. A-S82 of 
21at July 1910, which makes it clear that 
the attendance of the villagers is optional 
The second objection, however, is one fatal 
to the Magistrate's order. The section 
only empowers the Magistrate to take pro- 
ceedings against the inhabitants of a vilage. 
When notice has been given to the villagers 
the Magistrnte may make an order affecting 
the whole village aa & community— but he 
cannot make an order affecting only 
individaal villagers. No doubt, the word 
“village” might, under the rule of oonsíruc- 
tion according to the subject matter of 
the Statate, ba construed to mean also a hamlet 
or any such independent cluster of houses © 
as might be described as a hamlet or village. 
Bat the Magistrate hag not found that the 
Otaro is a village or hamlet—he expressly 
describes it asa part of & village and he 
has no power to kmit to a part of the village 
the responsibility which attaches, under sec- 
tion 87, to the whole village. 
We, therefore, reverse the order of the 
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4 Magistrate and direct the fine, if paid, to be 


refunded. 
Order reveres./. 





(s. c. 15 O. W. N. 784) 
CALOUTTA HIGH OOUBRT. 
OxiwtwaAn Revision No. 252 or 1911. 
March 31, 1911. 
Present:—Mr. Juatioe Holmwood and 
Mr. Justice Sharf-ud.din. 
BEPIN BEHARY DEY-—Acousmp— ^ 
PETITIONER 
térsus | 
"EMPEHROR —Orrosirs Party.’ 
Oriménal Procedure Qode (Act V of 1999), ss. 25, 418 
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— Aggregate sentence of ona mouth —One month's im- 
prisoument on each charge, te run ooncurrently—A ppeal, 


whether lies. 
The petitioner was convicted undereach of two 


charges and sentenced by a first class Magistrate 
to one month's rigorous~imprisonment under each 
of the sections, the sontences to run concurrently: 
Held, thab an appeal lay to the Sessions Judge. 
Rule-granted against the order of the 
Sub Divisional Magistrate of Munshigunge, 
dated December 23rd, 1910, an appeal 
from whick order was dismissed by 
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the Sessions Judge of Dacca on February” 


15th, 1911. 

Facts.—tThe petitioner was convicted 
by the Sub-Divisional Magistrate of Manashi- 
gunge under sections 323 and 504, Indian 
Penal Code, and sentenced to one month’s 
rigorous imprisonment under each of the 
sections, {he sentences to run concurrently. 

There was an appeal to the Eessions Judge, 
«who held that no appeal lay and dismiss- 
ed the appeal. The petitioner obtamed this 
Rale. f 

- Babus Dwarka Nath Milier and Manindra 
Nath Banerjee, for the Petitioner. 

 Judgment.—We are of opinion that 
the Rule must be made absolute on the first 
ground, namely, that the wording of section 35, 
Oriminal Procedure Code, indicates that the 
aggregate sentence of one month under each 
section must be taxen to bea single sentence 
of two months. It is, therefore, not within 
our jurisdiction to decide the other point 
on which the Rule was issued. 

The case must go back to thé l wer 
Appellate Court, which willhear the appeal 
according to law andin doing so will take 
into consideration the second ground on 
which we issued this Rule. 

In the meantime, the 
remain on the same bail. 


Rule made absolute. 


petitioner will 





(s. c. U. B. BR. (1010 1, 66.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Oaixixal Havisrow No. 586 or 1910. 
December 13, 1810, 
Preseni;.— Mr. Shaw, J. C. 

NGA PO AUNG— Accuezp. 
versus 
EMPEROR —Pnzorrot10u. 

Criminal Procedure Code (Act. F of 1698), s. 88 — 


CASRB, - [redi 


Claim by third person to atinched | properiy— Practioe 
— Rejection of claem— Remedy — Ciel sut, 

ere property is attached under section 88, 
Criminal Procedure Code, as the property of an 
absconder, and another person claims the property as 
his own, it 1s proper to give the claimant an oppor- 
tunity of establishing his right. 

Queen-Empressy. Kandappa Goundan, 20 M. 88 
and Sccretary of State for India in Council v. Ja 
Mohin: Dasi. 28 O. 540, referred to. * 

If a claim is put forward which the Magistrate has 
not inquired into cr has rejected, the ‘chhimant’s 
remedy is by civil suit against the Secretary of 


State and the person at whose instance the attach- . 


ment was effected. 
-~ Mr. €: G. S. Pilay, for the Appellants. 

Mr. J. O. Ohailerjee, for Respondent. 

Jdudgment.—Nge Pyaw, a 'willage 
headman, who was acoused of an offence 
under section 420 or section 406, Indian Penal 
Code, having absconded, a honge was attached 
under section 88, Criminal Procedure Code, 
as his property. Applicant olaimed that it 
was his and not the headman's. 

The Magistrate oould find no authority for 
investigating a claim of the kind, but made 
some ibformal inquiry and dismissed the 
application. Applicant now comes up in 
revision. g 

if the Magistrate had referred to the Oom.. 
mentaries on the Criminal Procedure Oode 
he would have found that there are several 
decisions on the point in question. The more 
recent and the omly ones which it is necessary 
to mention are— (usen Empress v. Kandapra 
Goundan (1) and Secretary of State for India 


tn Council v. Jagat Mohini Dasi (2). 


Although no provision is expressly made 
for such cases in the Criminal Procedure Code, 
ib is proper to give a claimant an opportunity 
of establighing hia right 

If, however, a claim is put forward which 
the Magistrate has not inquired into or has 
rejected, the claimant's remedy. is by civil 
suit against the Secretary of State and the 
perton at whose instanc&8 the attachment was 
effected, 

I can, 
applicant. 

The application ig diamissed. 

Application dismissed. 

(1) 20 M. 88. 


(2) 28 O. $40. 


therefore, do nothing for the 
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GOKUL CHARD Ø. GANGA BAKHEH, . 


ALLAHABAD HIGH COURT. 
BrooND Civ.» Appaat No. 109F or 1810. 
June 21, 1911. l 
Present: —Sir George Knox, KT., Judge, 
and Mr. Justice Parot. 
GOKUL OHAND AND OTHERS — PLAINTIFFS 
— Å PPELLANTS ^ 
tors 


. GANGA BAKHSH AXD OTHERS — 


Derexpants —lirsPONDEKT3. 

Morigage— Mortgages auction purchaser not setting wp 
all mortgages in his farowr in defence to a suit brought 
by the sons of the smortgagor—Sudsequent suit on those 
mortgages whether barred — Hes judicata. 

G. held three mo in his favour, dated ret- 
pectiroly 18th June 1879, 22nd A : 1888, and 
llth July 1884 He brought a anit on the basis 
of the mo dated llth July 1884 and obtain- 
ed a decree subject to the charge created by the two 
previous morigages of 1879 and 1888 and in 
execution purchased the property himself, The 
sons and “grandson of 
brought œ suit to have the auctlon-sale set aside 
to the extent of their two-thirds share in the 

property on the ground that their share was not 
Hable to be sold and obtained. In this suit G. did 
not set up his mortgages of 1870 and 1883, Hesnb- 
sequently brought a snit Lo enforce these mortgages 
against the two-thirds share exempted in previous 
sult: 

Held, that the suit was berred by res fudioata, 


Second appeal from ihe decigion. of the 


District Judge of Aligarh, dated the 29:h 
of July 1910.. , 


The Hon'ble Mr. Sunder Lal (with him the 
Hon'ble Mr. Moti Lal), for the Appellants. 
Dr. S. C. Banerji, for the Reepondenta. 


Judgment.-The plaintiffs in thia 
case represent the holders of the mortgage- 
rights over certain property under thrae 
deeds of Jane 18:ch, 1879, August 22nd, 
1883 and July llth, 1884. Thera was 
. also an usufructuary mortgage of June 


19th, 1879, but the existence of this do- 


coment only indirectly affects the’ questions 
now in issue before ns. The predeoessor-in. 
title of the plaintiffs brought a suit for sale 
on the mortgage of July llth, 1884; the 
property concerned 
subject to the charges created by the two. 
deeds of June 18th, 1879 and August 22nd, 
1888 and Durdhasod by the deores-holder 
himself. The defendanta are the sons and 
grandsons of the original mortgagor. They 
brought a smib to have the anotion-sale set 
aside to the extent of their two-thirda share 
in the property sold, on the ground that 
their share was not liable for the debt 
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was pub up to “sale. 
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incurred by the mortgage of Jaly 11th, 1834. 
this suit was decreed in their favour, subject 
only to the rights of .the present plaintiffs 
under the usufructuary mortgage of 1879. 
The latter plead the mortgagea of Jans 18th, 
1879 and August 22nd, 1883. The present 
guit is to enforce these mortgages by putting 
up to sale the two-thirds share of the defend. 
ants in the property coucerned in a&tisfac. 
tion of two-thirds of the debt due under the 
said mortgages. The Court of first instance 
held that the defendants were not liable for 
anything under the bond of 1888, but gave : 
the plaintiffs a decree on the bond of June 
18th, 1579. Both parties having appealed, 
the learned Additional Judge held that the 
plaintiffs, having failed to plead these bonda 
of 1879 and 1883 in defence to tha- auit 
brought by the present defendants for re- 
covery of their two-thirds share, were now 
debarred by the principle of res jedroata 
from maintaining any súit in respeot of the’ 
same. Hé &ooordingly dismissed the plain- 
tiff'a suit altogether, and we have now before 
us two appeals by the said plaintiffs ggaiust 
the two decrees passed by the Additional 
Judge. Tle decision of the lower Appellate 
Court appears, ho wever, perfestly correct. 

The result of the previous suit was virtually 
to give the present defendants a decree 
uuder which they were declared proprietors 
of two-thirds of the property originally mort- 
gaged, and were further declared to be 
entitled to actual possession of the same on 
payment of two-thirds of whatevar was dus 
to the present plaintiffs under the nsu. 
fractaary mortgage of June 19th, 1879. 
We are not concerned to inquire ‘whether 
this is the dsorea whioh ought to hive 

baen passed on the facts found in the formar 

suit, or whether ıt is the decras which would 

have been passed if .the present plaintiffs 

had then pleaded their rights under the mərt- 

gages of Jane 18th, 1879 and August 22nd, 

1883, it was the decree actually passed, nnd 
the present suit is virtually one to supersede 

that deoree by another, the effeos of which 

would be to make the property in suit 
(namely the two-thirds share balonging to 
the defendants) liable for a heavy charge 

over and above that due under the usa- 
fructuary morigage. What the plaintiffs 
acquired by the auction sale was the 
fall proprietary title over the property 
originally mortgaged; what they paid for it 
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was not the trifliug sum paid by them at 
the auction s&le, but thia sum plus all that 
was duetothém under the usufructuary mort- 
. gage of 1879 and the two simple mortgages 
of: 1879 and 1888. They ought to have 
pleaded in reply to a suit brought by the pre- 
sent defendants that the latter were entitled, 
at most, to a conditional decree subject to 
payment of whatever was due to the auotion- 
purchasers on account of the antecedent 
` mortgages subject to. which the property 
was sold. There would then have been a 
decree which’ finally determined the rights 
and liabilities of the parties inier se upon a 
complete set of findings, and after the 
&uction-.purchasers had been put to proof 
(just as they have been in the present suit) 
of the nature and extent of the liabilities of 
the sons and grandsons of the original mort- 
gagor under the deeds of June 18th, 1879 
and August 22nd, 1888. The matler was 
one which could and ought to have been 
determined in theformer suit; it has virtually 
been determined against the present plaintiffs 
by reason of their failure to plead their 
rights under the two deeds in question at 
the proper time. To hold otherwise would 
involve difficulties the very, nature of which 
shows how imperative it was that the entire 
question of the mutual rights and liabili- 
ties of the parties should be finally 
determined in the former suit. When the 
present plaintiffs purchased the proprietary 
rights in the mortgaged property at the 
auction-sale it i8 incontestable that their 
` rights as mortgageea under the deeds of 
June 18th 1879, and August 22nd, 1883 
merged in their rights as proprietors. 
Therefore, those mortgages became  er- 
tinguished; interest on them ceased to run. 
They represented in effect simply & part of 


the oonsideration which the auction-pur-. 


ohasers had paid for the proprietery rights. 
On what principle can it be said that 
interest once more began io to run on these 
deeds? And, if so, from what dateP These 
considerations show that an account of what 
' was due to the mortgagees on these deeds 
could not be taken otherwise than up to 
the date of the anction-sale, and that the 
amount so due ought to have been made a 
ground of defence in the former suit. . 


This appeal must, therefore, fail. It is 


dismissed with costs including fees on the ^ 


higher soale, Appeal dismissed, 


INDIAN CABER, 
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ALLAHABAD HIGH COURT. 
Srcomp Crvin Apprat No, 1011.ory 1910. 
June 21, 1911. 
Present: —Mr. Richards, K O., Ohief Justice, 
and Mr. Justice Tudball. 
SARJU RAI amp ANOTHER—P LAIXTIFIFS— 
^ APPELLANTS 
l OOTEMS i 
BHUINLOT MISIB Axp OTHURS— 


© 
DarrsDisTs—- E zaPONDENTS, 
Pre-emption —Wajib-ul-arz —Üonsiruction — Custom 
or contract —Y.: settled with Birt-holders — E lias 
Shirista Nixamat noting only one proprietor — Presuwmp- 


' tion, whether rebutted. 


The wajib-wl-ara:s of 1888 and 1860 of a village 
held by Birt-holders raised a prima facie presumption 
of custom of pre-emption. To rebut that pre- 
sumption the Kaifiat Bhiruta Nismat was produced 
which noted that there was only one proprietor 
ever since 1802. The village, howerer, vad been 
settled with the Birt-holders who paid a yearly 
allowanoo as malidkena to the one proprietor who 
was a Ra The was thelr ancestral 
Birt and a pumber of Brt-holders had signed the 
wajib-ul -ars of 1888 : 

Heid, that & custom of pre-emption did exist in 
the village and thet the Katfat Shirista Nisamat in 
this case was not gufücient to rebut the presumption 
ef custom which arose from the wanb-wl-arars. 

Returaji Dubas v. Pahlwan Bhagat, 88 A. 1060; 7 A. 
L. J. 1040; 7 Ind. Caa. 680, referred to. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 27th 
of May 1910. 

Mr. Chaudhri, for the Appellant.’ 

Mr. Mohan Lal Sandal, for the Réepondent. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption. Both the Courta 
below dismissed the suit. The evidence on 
the record consists of the wajib-ul-ars of 
1833, and the toajib-uI-arsot 1860 together with 
the Katflat Shirista Nisamai. The wajib-ul-ars 
of 1888 clearly records a right of pre-emption. 
The wajib-ub-ars of 1860 also records a right 
of pre-emption. The right of pre-emption as 
recorded in 1838 was not so extensive as 
the right recorded in 1860. Aocording to the 
w051b-«l ars of 1583 the co-sharer was bound 
ta offer the property to the co-shares in the 
village before selling to a stranger. In 
1860 the different grades of co-sharers to 
whom the property had first to be offered are 
setforih. There is not, however, in our opinion 
any necessary inconsistency between the two 
rights. It might well have been that if the 
claim for pre-emption had been resisted prior 
to 1860, evidence might have been adduoed 
io supplement the record contained in the 
wajib-ub-ars of 1883 soas to show that the 
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different grades of proprietors? had righta of 
pre-emption infer. se, the fact remains that 
there is a record of the right of ‘pre-emption 


going beck as far as the year 1833 and oarry- 
ing on to the year 1860. As against this 


evidence there is no evidence exoept the 


“usage of pre emption. 
Shirista Nisamat is out of the way there is no. 


Kaiflat hiriwa Nisamat. The learned 
Munsif inferred ‘from this document, that 
there was only one proprietor of the village 
between the year 1802 and the year 1880. A 
more careful consideration of thedosument, we 
fhink, shows that thia inference was wrong. 
It was quite true that the village formed 
portion of the Raj of Raja Tshri Prasad, 
but the probabilities are thet all along 
there were Birt proprietors of the vil- 


lage and that the Raju’s interest was no 


greater than aright to receivoa yearly head- 
rent. We find that the warib.ul-ars of 1833 
was signed by & number of proprietors as 
Brrt-holdera and in the body of the wajrd-ul- 
ars it is stated that the village was their 
ancestral Birt and that they paid à malikana 
of Rs. 30 to the Raja. The settlement itaelf 
was madenot withthe Raja, bub withthe Birt- 
holders. Wethink, therefore, that, to seme 
extent at least, the judgment of both the 
Courts below proceeded under a misappre- 
hension of the evidence, ‘It is said that 
the wajib-ul-are of 1860 appears on ita face to 


be a record of contract rather than that of 


a custom. This is no doubt the fact, but this 
maiter cannot be regarded asof, vital import- 
anoe having regard to the Fall Bench ruling 
in Returajt Dubain v. Tahlwan Bhagat (1). 
Notwithstanding the language of the wajib. 
ul-ars of 1862, we think that the record of the 
right of pre-emption in that wanb ul ars, espe- 
cially when it is taken in oonjunotion with 
the record of the right of pre-emptionin the 
wajib 'ul-ars of 1°33, must be regarded, prima 
facie at least, as & record of a custom or 


evidence to rebut this presumption. Inother 
words the evidence in support of the 
existence of the usage of pre-emption is all 
one way. Itis possible that further evidence 
as tothe existence or non-eristence of this 
right might have been given by. tha parties. 
It has been too much the practice in many 
cases of preemption for ‘the parties to 
neglect to produce any evidence except the 


wasib-ul-arz and to rely entirely on the latter. 
(1) 83 A. 190, 7 A, LJ. 104047 Ind. Oss. 680, 
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We think in the present case the plaintiffs 
have made out their case We are not, 
however, deciding that the mere production of 


a doubtful iatib.ul-ars is necessarily sufficient 


to establish even a prima fucte case. The 
result is, that we allow the appeal, set aside 
the decrees of both the Courts below, and 
remand ‘the case to the Oourt of first 
instance through the lower Appellate Oourt 
with directions to re-admit the cass and to 
proceed to hear and determine the same 
according to law. Costs in this Court and 
heretofore will abide the result. 
Appeal allowed. 





ALLAHABAD HIGH OOURT. 
Orvis Rev¥isrox No. 82.0r 1911. 

' June 15, 1911. 
Present: — Mr. Justioe Obamier. 
HMusammat JANAN—PLAINTIFT— kKPPLIOANT 

tortis 

NARAIN DAS—Darenpant— RESPORDEAT. 

Civil Procedure Code (Act V of 1908), Sch. II, Para. 7 
—“Rafusmyg to gire their evidence”, meaning of—Pro- 
vincial Small Cause is Act (1X of 1887), s. 25— 
Revinon—Oon ection of error $n. proosdurs— Whether 
good ground Jor taterference—Practice. 

The words “refumng to give thelr evidence” in 
alange S of section 7 of Schedule II af the Code 
of Oivil Procedure, 1908, refer tothe oase of a 

arson who refuses to give evidence when placed on 
oath and js required to answer questions put to him, 
and not to a case where a person electa not to pro- 
dnoe any evidence in his cass. 

Under section 25 ofthe Provincia! Small Oause 
Courts Act, it is the praotioe of the High Oourt 
not to interfere merely for the: purpoas of cor- 
recdng procedure where substantial justice has 
been done. ® : 

Revision againat the order of Small Cause 
Court Judge, Dehra Don, dated the 3lat 
January, 1911. a2 

The Hon’ble Mr. Mots Lal Nehrs, for the 
Applicant. : 

Mr. Semeon, for the Respondent. 

Judgment.—This is an application 
for revision of ah order of the Oourt of Small 
Oauses at Dehra Dun rejecting an application 
for restoration of a cage: which bad been struck 
offin the following circumstances. Tbe plaint- 
iff sued the defendant for ber wages and the 
case was referred to arbitration. On the date 
fixed by the arbitrator the plaintiff appeared : 
but declined either to give evidence herself 
or to produce witnesses. ‘Therenpon, the 
arbitrator reported the case kg the Court and 


. 
t 
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the Oourt issued notice to the plaintiff to 
show cause why the suit should not be dis- 
missed. The plaintiff failed to show cause 


and the snit was dismissed. She then. 


applied to have the dismissal seb aside, but 
her application was rejected. It is against 
the order rejecting that application that the 
present application to this Court is directed. 


Tt is argued that the case is covered by para- ` 


‘graph 7 (2) of Schedule II of the Oode of 
Civil Procedure. It appears to me that the 
enactment referred to does nob apply to the 
present coase st all. It provides that "persons 
not attending in accordance with such 
process or making any other default or 


rpfusing.to give their evidenoe, or guilty of . 
any oontempt to the arbitraior during the’ 


investigation of the matters referred, shall be 
subject to the like disadvantages, penalties, and 
punishments by order of the Court on the 
representation of the arbitrator or umpire as 
they would inour for the like offences in suits 
tried before the Court," Itis suggested that the 
words refusing to give their evidence" apply 
to the present case But ib seems to me quite 
clear that these words are intended to refer to 
the case of a person who refuses to give 
evidence when placed on oath and required 
to answer questions put to him. A party is at 
liberty to produce evidence or not as he 
pleases. If, as in the present case, he elects 
not to produce any evidence he cannot be 
anid to refuse to give evidence within the 
meaning of the enaciment referred to. When 
the arbitrator found that the plaintiff declined 
to give any evidencehe should have proceeded 
to diapose of the matter referred to him. 
.The burden of proof being on the plaintiff, 
his award would presumably have been 
against her, and the Court would then bave 
dismissed the suit, It -was not necessary 
for him to refer the matter to the Court, nor 
did paragraph No. 7 of Schedule II justify 
"him m doing so. His procedure was irregular, 
so also was the procedure of the Court, But 
itis not the practice of this Conrt under 
section 25 of the Provincial Small Caure 
Courts Act to interfere merely for the pur- 
pose of correcting procedure where sub- 
stantial justice has been done. In the present 
case the plaintiff seems to have been guilty 
< of persistent default, She had ample oppor- 
tunity of producing evidenoe before the arbi- 
. trator, and even when she was given an op- 
portunity of explaining her conduct im the 


arbitration proceedings, she did not attempt 

to do so. In these circumstances, I must dec- 

line to interfere. The application is dismissed. 
Application dismissed. 





- ALLAHABAD HIGH OOURT. 
Srooxp Orvin, Appeat No. 570 or 1910. 
June 19, 1911. 

Present: —Mr. Richards, K. O., Ohief 
Justice, and Mr. Justine Banerji. 
PHUNDAN LAL amp otaers—Daranpauts 

— APPELLANTS 
versus 
SRIMATI ARYA PRITINHDHI SABHA, 
UNITED PROVINOHS or AGRA AND 
OUDH —PrinmTUOrsS —— RESPONDENTS. 
Hindu in favour of an idol not in 


‘ emistence—Valsdity of the gift. 


A gift in favonr of an idol notin existence ab 
the time of the gift is inoperative, : 

Bhwpat Nath Himrihhriha v. Ram Lol Moitra, 37 
O. 128, 10 O. I. J. 855, 140. W. N. 18; 3 Ind. Oas 
642, Mohar Singh y. Het Singh, 832 A. 387,7. A. L.J. 
206 ; 5 Ind. Cas. 549; Ohaturbhu; v. Ohattarjsyt, 38 A. 
253; 8 A. L. J. 84; 8 Ind. Cag. 888, distinguished. 

Sécond appeal from the decision of the 
Additional Judge of Bareilly, uated the 29th 
of March 1911. 

Mr. Gotal Prasad (with: him Mr Rama- 
kani Malviya), for the Appellant. 

Dr. Sattsh Chandra Banerji, for the Re- 
spondenta, 

Judgment.-—The sui out of which 
this appeal has arisen was brought by the 
plaintiff, who is the President of the Arya : 
Samaj at Agra, for possession of two houses 
and eight shops which originally belonged 
to one Hulas Rai. On the 30th of May 
1908 Hulas Hai executed a document’ by 
which he made a gift of the eight shops 
in favour of "Sri Thakurjiof the Thakwrdecara 
called after his name situated in  Kasbu 
Poranpur.” Subsequently, he became a oon- 
vert to the doctrines of the Arya Samaj on the 
4th of February 1905 and made a gift of two 
houses and the shops to the Samaj. He 
died on the 11th of December 1905 and after 
his death disputes arose about the posses- 
sion of, the property. Finally, the plaintiff 
brought the suit’ which has given rise to 
this uppeal. It has been found that at the 
time of the exeontion of the docerment of 
the 80th May 1908 no Thakurdwara was in. 
existence and, of course, there was no 
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Thakurjt in the Thakwrdwarz. It is common 
ground that during his life-time Hulas Rai 
did not build any Thakurdwara,.or temple, 
though, no doubt, he was building houses 
|; with the intention of converting one of 
‘them into & Thakurdwara prior to hia con- 
version.. "The question ia whether, under 

hese oirceumstanoes, the gift which he made 
op the 30th of May 1903 oan operate as a 
complete and effectual gift of the eight shops 
and can prevail as against the subsequent 
document of 4th of February 1905. If the de- 
dication was complete, ib is clear that he could 
not revoke it and makeanosher gift. Weare 
of opinion that in the present instance the 
first dedication was not valid. Ib was a 
dedication to the Thakwrj: in his Thakwrdwara 
' Without mentioning the Thakurji to whom 
the property was dedicated. As we have 
already said, there was no T'Àakvrz: and no 
Thakwrdwara, therefore, the dedication was 
bed on the ground of uncertainty. ' This case is 
distinguishable from the case of Bhupati Nath 
Smrititiriha v. Ram Lal Moitra (1); Mohar 
Singh v. Het Singh (2) and, ` CAaiurbhus 
v. Ohatarjii (8). In all those casas the gift 
was in favour ofthe deity tamed in the 
deed of dedication and it was held that 
although the image of the deity had not 
been installed and consecrated the endorsement 
was nevertheless valid. We diamiss the 
appeal with costa including fees on the 


higher scale. 
Appeal dismissed. 
(1) 37 0. 128; 10 0. L. J, 355; 14 C. W. N.18 3 Ind. 
Cas. 642 y 


(3) 83 A. 837; 7 A. L. J. 396, 5 Ind. Cas. 548. 
(8) 88 A. 258; 8 A. D. J. 848 Ind, Cas. 832. 


f 
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MigOBLLAXEOUB Civir, ÀPPNAL No. l 
or 1902. ^ 7 
. April 12, 1911. 
Freseni: —Mr. Pratt, J. Oi 
In the matter of the sep caion by ADIJA, 
FOR CERTIFICATE TO OOLLEOT DEBTS AMD THE - 
MATTER OF AN APPLICATION BY ESOP ron 
REYOQATION OF THE ÜrRTIFICATE. 

Wili— Probate —OCopy— Proof—Admtseibility— Pwblio 
document—Secondary evidence—Eridencs Act (I af 
1872), ts. 65 (e), 74 (1) (44) —8wocesio Certificate 
Act (VII of 1880), s s. 1 (4)—Res judicate— Failure 
to plead Will in certificate proceedings Knowl edge of 
euecutor—Revooation af certificate, 
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Probate of a Will is never proved by the pro- 
duction of the original Will A copy of ‘the Probate 
granted in Australia is admissible in evidence in 
India. Buch a copy is the copy of the Will and 
of the endorsement made thereon by the Registrar 
of Probate showing thei the WIH has been dled 
and proved in Oourt granting the Probate. The 
“Will when so recorded and endorsed is & public 
document under section 74 I (tai) ot the Hridenoe pum 
which may be proved by secondary evidence under 
section 66 (e). 

A suocemion certificate was granted in respect 
of the ossets of & deceased person. No: objection 
was taken in the certificate p that the 
deceased had left any Wilk Subsequently, a Will 
made by the decesszed was Produced and admitted 
to Probate in Australia. The executor then ap- 
plied for the revocation of the certificate. The 
person who held the certificate contended that 
thesmatier was res judicata um any objection to the 
grant of the rertifioate ought to have been made in oer- 
tificate proceedings : 

Hold, that the matter would nob be res judicata 
unless the executor was awareof the existence of 
the Will at tha time of tho ocertifloate proceedings. 
In the absence of any such evidence, the question 

was noi res judicata. 

“ahe Court may of its own motion revoke» 
certifioate if it appears that the application con- 
tained an untrue allegation of fact essential in 
point of law to justify tho grant thereof. The ex- 
istenoe of a Will is an impediment to the grant 
of a cartifloato under section 1 (4) of the Rucoossion 
Certificate Act. 

Mr. Mulchand Thawardas, for the Supini; 


Mr. Hassaram, for the Opponent.. 

Judgment.—Mr. Malchand fates 
that “tho attorney Shahdad is dead. He, 
however, produces a vakalainama from the 
petitioner himself in Australia authenticated 
by the seal of 2 Notary public. 

The hearing of the petition, therefore, pro- 
ceeds as that of Esap by his Plesder, Mr.. 


Mulchand. 


Mr. Mulchand producescopy óf the Probate 
of the Wil. Mr. Hassaram objects that the. 
document is only copy of a Probate, and not. 
admissible in evidence. But Probate of a 
Will is never proved by the production of the 
original Will The document produoed is a 
oopy of the Will and of the endorsement made 
thereon by the Registrar of Probate showing 
that the Will has been filed and proved in 
the Supreme Court of South Australia. The 
Will when: so recorded and endorsed is a 
publio document under section 74 (1) ($5) 
of the Evidence Act which may be proved by 
secondary evidence under section 65(e). . Mr. 
Hassaram further contends that Esap should 
bave raised this objection in the certificate 
proceedings and that ashe did not dq so 
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the matter is res judicata. Bat, in the first 
place, the matter would not be res judicata 
unless Essp waa then aware of the existence 
of the Will and on tbis point he has cited nu 
“evidence. And, again, the Court may of its 
` own motion revoke a certificate if it ap- 
pears that ike application contained 
an untrce allegation of fact essential in point 
of law to justify the grant thereof. 
Here the application distinctly stated that 
there was ro impediment under section 1, 
rub-scoiion (4), while ihe existence of the 
Will was ench an impediment. 

I, therefore, revoke the certificate granted 
to the applicant Adija who should surrender 
the certificate to ihe Court within a week. 
Ccats on the opponent. 





CALCUTTA HIGH COURT. 
RIGULAR O1vin APPEALS, Nos. 478 AND 598 
or 1909. 
June 20, 191]. 
Present: Mr. Justice Chitty and Mr. Justice 
N. Chatterjea. 
PROMODA NATH ROY—Dzurexpast No. 2 
— ÀPPELLAET 
te? sus” 


ASIR-UD-DIN MANDALC-—PLAINTIYE AND 

SEORETARY oy STATE—Derenpant No. 1 
0 -— RE8FOXDESTS, 

Bengal Tenancy Act (VIII of 1886), as. 104 H; 111 A 
— But Jor declaration that plaintiff ts not tewwro-holdcr 
as recorded but occwpancy-ralyat—Specific Relia? Act (I 
of 1877), Ch. VI-~Decleratory A t 
Origmal purpose of tenancy— Sur rounding curcumstunoes 
and svbssquent conduct where purpose not clear—If 
tenancy originally raiyati, subsequent sub-letting not to 
alter nature of tenancy. 

A suit for a declaration that the entry ss re- 
gards the plaintiffs status in the Record of Rights 
describing bim as & tenure-holder, is erroneons, ahd 
praying that he be declared to be an occupancy - 
raiyat, is not a suit withm the purview of sec- 
tion 10#H of the Bengal Tenancy Act, which must 
` have reference to an entry of a rent settled in 
a settlement rent roll or to the omission to set- 
. tle such'& rent, but falls within the category 
of sults alluded io in section 1114, a suit for de 
claration of a right under Ohapter V1 of the Specific 
Relief Act; and period of limitation for such a suit 
is sir years. 

Per Chatterjea, J—lhe sunounding  circum- 
stances and the subsequenb conduct should be taken 
into consideration im determining the original 
purpose ofa tenancy where the rame is not clear 
and the terms of the lease are ambiguous, 

Pramatha Nath Kumar v. Nilmont Kumar, 10 Ind. 
Cas. 431, relied upon. 
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Once, however, the original grant is clearly shown 
to be rayati by a lease unambiguous in its terms 
or by other evidence where there is no written 
lease, the more fact that the tenant subsequently 
sub-les the land would not alter the character of the 
tenancy. : 

Basdys Nath Mondal v. Sudharam Misri,8 O. W. 
N. 751, followed. 


Appeal from the decree of the Sub-Jndgg 
of Pabna &nd.Bogra, dated July 80th, 1909. 

Babus Satish Ohandra Ghose and Sagat 
Kamar Mttra, for the Appellant. ! 

Babus Dwarka Nath Ohakruwartt, Lam 
Chandra Mitra, Srish Ohandra Ohandhri and 
Dhirendra Lal Kostagir, for the Respondents. 


Judgment. 

Chitty, J.— This appeal by Raja Pro- 
mada Nath Roy defendant No. 2, arises out 
of & auit brought by the plaintiff Asir-ud-din, 
Mandal for a declaration that the entry as re- 
garda ilse plaintiff's stalus in the record of 
rights, describing him as a tenure-holder, is 
erroneous, and praying that the plaintiff be 
declared to be an oconpancy-ra:gaí. The 
Secretarylof State for India in Oounail, defend- 
ant No. 1, supports deferdant No. 2, ihe 
wsaradar under Government in his contentions. 
The other defendants have rot appeared. 
The Subordinate Judge of Pabna and Bogra 
has decided in the plaintiff's favour.. Hence 
this appeal. 

Two points arise for our determination, (1) 
whether the suit is barred by limitation, and 
(2) whether plaintiff ia in fact an oocupanoy- 
raiyat. The first question depends on whether 
the suit falls within the clasa of suits indicat- 
ed by section 104H of the Bengal Tenancy. 
Aot. If it must be regarded as brought under 
that section, ib is admittedly out of time, 
having been instituted more than six months 
after the certificate of final publication of 
the Record of Rights. On & careful consider- 
ation of the nature and scope of the suit and 
& perusal of the sections if Chapter X of the 
Bengal Tenancy Act, I am clearly of opinion 
that this is rot a snit within the purview of 
section 104 H. A suit to be brought under that 
section must have reference to an entry of a 
rent settled in a Settlement rent Roll or to 
ihe omission to settle such a rent. The plain-- 
tff’s suit is not of that nature., He makes no 
complaint as to the rent settled n&r as to the 
entry in the Settlement rent Roll. His 
complaintis that being an occupancy-ratyat 
he Les Ecen wrongly described as a tenure- 


holder in tre Record of Rights [see section102 
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(b)] The Settlement rent Roll need only 
show the name of each landlord and of each 
tenant, and the amount «f each tenant’s‘ rent 
pey&ble for the area shown against ‘his name 
section 104 A (2)]. His status would not 
necessarily appear there. Itis true that the 
question of status might come into a suit 
under section 104 H. (see clanse (8) (4) of 
_thdt section) but that is not the case here. 
This suit clearly falls within the category of 
suit alluded to in section LILA, a anit for 
declaration of a right under Chapter VI of 
the Specific Relief Aot 1877. The period of 
limitation for such & suit would be six years, 
and this suitis, therefore, within time. The 
second question, whether the plaintiff is an 
occupancy ratyat, is one of fact and must be 
determined on a ooneideration of the evidence 
in the case. The plaintiff admits to 
being in ocoupation of 1815 highas; the 
presumption is, therefore, that he is a 
tenure-holder [see Bengal Tenancy Aot, seo- 
tion 5 (5)]. This presumption, however, is 
liable to be, and I think that in this case it 
has been, rebutted. Wehave in this case 
evidence of the origin of the holding. On 
29th Agrahan 1220 (12th December 1818) a 
patia was granted of 235 bighas (210 of newly 
formed lands and 25 for making homestead) 
to seven persons of whom Nadi Mandal, the 
great uncle of the plaintiff, was one. That 
paita clearly shows that the grant was for in- 
dividual oultivation, and the amount leased to 
each, about 80 bigkas, would be in accordance 
with that intention. 

Nadi Mandal and his successor have by 
purchases or grante of additional lands acquir- 
ed the whole of the original holding with 
additions. Thus we find Nadi Mandal with 
others getting 250 brghas for cultivation on 
lat Chatira 1228 (13th March 1822) (see 
Exhibit 4). Next, we have a leiter (Exhibit 
8) dated llth Arsin 1234 (98th Eeptember 
1827) showing that‘a paita and roka in res- 
peot of 685 bighas had been granted to Nadi 
Mandal. On 29th March 1875 the Collector 
of Pabna drew up a Hobakari in para. 5 of 
which he states that of 676 tenanis in the 
mahal it appears from inquiries and inves- 
tigation that 686 had been in possession for 
more than 12 years and had acgnired occu- 
pency- -rights (Exhibit1). Among thoze636 the 
name of Basir-ud-din Mandal appears as hold- 
ing 4 jotes. There do notappear to have been 
any tenure holders in this mahal of that time. 
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In 1878, and again in 1888, the cyaradar 
served Basir-ud-dio Mandal with a notioe for 
enhancement of rent in respect of 
sote No. 165 under section 14 of Act VIII of 
1839 (see Fixhibitas Nos. 12 and 11). In the 
Settlement papers of 1885 Basir-ud.din’s joies 
were converted into three but he was atill 
described as a raya. 

It was not until 1905, when his jofes were 
converted into two, that he was for the first 
time described asa tenure-holder. Theoral 
evidence is not of much assistance in & case 
of he plani t. I think that the decision of 
the Subordinate Judge was ovrreot, and that 
this appeal must he dismiased. Defendant 
No. 2 must pay the plaintiff his costs of the 
appeal. The Secretary of State for India in 
Council will bear hisown costs. Thisjudgment 
will also govern R. A. No. 598 of 1609, which 
arises out of a suit brought by the plaintiffs 
in relation to his other joto of 790 btghas, and 
depends upon the same facts. This appeal 
is also dismissed. The appellant must pay 
the plaintiff's costs of the appeal. The Sec- 
retary of State for India in Council must bear 
his own coals. 

Chatterjea, Jj.— The ' plaintiff-reapondent 
sued for & declaration that an entry in the 
Record of Rights asregarda his status describ- 
ing him as a tenure-holder is erroneous and 
for a declaration that he is an occupancy- 
ryot. 

The Court below decreed the suit and the 
defendant No. 2 has appealed. ; 

The first question raised is, whether the 
suit falls under section 104 (H) of the Bengal 
Tenancy Act. If it isa suit under that Bec- 
tion, itis barred, not having been instituted 
within six months of the final publication of 
the record of rights. 

Section 104 (H) forms one of the sections 
of Part II of Chapter X of the Bengal Tenan- 
cy Act, and Part II is headed as “Settlement 
of rents, preparation of Settlement rent Roll 
and disposal of objections in cases where & 
settlement of land revenue ia being made or 
is about to be made" and sections 104 to 104 
(F) prescribe the procedure to be adopted 
for carrying out the game. Then comes sec- 
tion 104 (H) which provides for suits in Civil 
Courts by persons aggrieved by gn entry ofa 
rent settled in a Settlement rent Roll pre- 
pared under sections 104A to 104 F and in- 
oorporated in a Record of Rights finally pub- 
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ltshed under section 108 A or by an omission 
to settle a rent for etitry in such Settle- 
ment Roll, and the period of limitation pre- 
scribed forsuch a suit is 6 months. 
Sub-seotion (8) of that section lays down 
the grounds on which such a snit may be in- 
glituled. The guit, however, in order to come 
within the purview of section 104 (H), must 
beone which relatesto anentry of a rent 
settled in a Settlement rent Roll or an omis- 
sion to settlea rent. The present suit ia not 
of that description. The plaintiff does not 
complain of any rent settled nor of any entry 
inthe Settlementrent Roll. It is, however, 
contended on behalf of the defendant-appel- 
lant that the suit comes under clause (e) of 
section 104 (H) (3), becacse under that 
clause a suit may be brought on the ground 
" that the tenant belongs toa class different 
from that to which he is shown in tho Xeoord 
of Rights as belonging.” But that is only one of 
the grounds upon which a person aggrieved 
by the entry of arent settled in the Settle- 
ment Roll ean irstitute a suit. Where no 
question as to entry of a rent seltled or an 
orniasion to settle rent is concerned, the suit 
does not come under section 104 (H). It was 
contended on behalfof the appellant that in 
cases whcre, as in the present, the -settlement 
of land revenue is being made, suita upon 
ihe ground such as is mentioned in clause 
(a), areintended to be specially disposed 
of,and that the provisions of section 111 A 
under which a declaratory suit can be brought 
within 6 years should not be held to apply to 
such suits. That contention would be oorreob 
ifthe suit has reference to mn entry as re- 
garda rent. For instance, if a tenaat oom- 
plained of the rent settled on the ground that 
he is not a tennre-holder, or an under-ratyat 
but is an occupancy ratyotand his rent had 
been settled on the basis of his being s tenure- 
holder or-an under raiyat as the case may be 
ihe suit would come under section 104 (B) 
and the 6 months’ limitation provided by that 
section would apply, so the question of status 
mentioned in clause (e) of section 104 (H) 
(8) might be raised in & suit under that 
section, provided the question of rent depends 
upon the question of status. That the seo- 
tion has reference only to suits relating to an 
entry of rentis also indicated by sub-section 
(B) cf that section which runs as follows:— 
“Save as provided in this section no suit 
slal be brought in any Civil Court in res- 
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peot of the seltlement of any rent or the omia- 


sion to settle any rent under sections 104A to 
104F." 

In the present onse the plaintiff merely 
complains that he has been wrongly entered 
as & tenare-holder in the Reoord of Rights 
prepared under section 162 and wants a de- 
claration that his atatus is not that of a 
tenure-holder, but is that of an occupanry- 
raiyat. He claimsto be in possession of such a 
right and the suit, therefore, comes under 
section 111A which may be brought within 
six years. 

I accordingly hold that the snit ee not 
come under section 104 (H) and is not barred 
by limitation. 

The next question if, “whether the plaintiff 
is a tenure-holder ora ratyaé with a right of 
occupancy. The area held by the plaintiff is 


1815 bighas: so he must be  preeum- 
ed to be a tenure holder until the con- 
trary is shown. The oontrary, however, 


has been shown by the evidence in tbe pre- 
sent case. 

. The first lease ia dated the 29ch  Sraban 
‘It was granted, in respect of 210 
bighas of newly formed lands, and 25 bighas 
of lands for making homesteads, by the 
tjaradar to 7 persons, one of whom was Nadi 
Mandal, the grand uncle of the plaintiff. The 
lessees were to enjoy the lands by remaining 
in possession of the lands and homesteads 
by culsvating the lands and erecting houses. 
The next document, which is & letter dated . 
the lat Ohyeé 1228 from the semisdar to the 
tjaradar, states that the lands granted to the 
lessees were not sufficient for the necassitias 
of them alland that they had applied for 
some more lands to owitivate and to hold on 
payment of rent and accordingly 250 bighas 
of land were grantedto those persons for 
owliivation and the ijaradar was directed to 
give them possession by dividing the plots. 
So far as these lands are eoncerned, the leases 
clearly show that the lands were granted to 
the tenants for the purposes of their own 


‘cultivation and notfor bringing the lands 


under cultivation by establishing tenants on 
them. 

It appears that Nadi Mandel and his 
successors acquired the whole of the original 
holdings and also acquired other lands by 
purchase or grants and there were accre- 
tions also. As regards these other lands, 
however, the original leases (if there were 


Yol x1] l 
PROMODA NATH ROY 0. ABER UD Dii. 


leases for all auch lands) have not heat pro- 
duced. The letter dated llth Aswin 1234 
from the semindar to the s7aradar shows that 
Nadi Mandal had been granted 685 bighas 
by patíah and roka and the tjaradar was 
directed to makes deduction of 3 cottahs 
from each b'ghas of ryati holding in fixing 
the rent. Prom the Oollector’s Settlement 
R&bakari dated 29th March 1875 it appears 
a Ma out of 676 tenants in the mahal hav- 
ing beer in possession for more than 12 years, 
had acquired oocupancy-righte and the Trj 
jamabundt for 1876 shows that Basir-ud-din 
(father of the plaintiff) held four jotas. There 
is no mention in the rudckars of there being 
any tenure-holder in the mahal. Basir-ud- 
din was served with notices of enhancement 
in 1878, and again in 1888 by the re pal 
under section 14 of Act VIII of 1869 B.O., 
respect of one of the jotas. - 

In the subsequent settlement papers of 
the year 1885, the jotes in the name of Basir- 
nd-din were converted into three- bat his 
status was described therein to be that of a 
ryot. Inthe recent cadastral ‘survey m 
1905, the jotes were made into two jotes and 
the plaintiff was described for the first time 
as a tenure-holder. Hoe rained : objections 
but his objections were overruled, and hence 
this suit. 

It thus ‘appears that the 
consisting of about 485 bighas ; of lands 
were originally acquired by the tenants for 
their own cultivation. These were newly form- 
ed chwr landa. 

lt is true the greater portion of the landi 
have for some time been sublet to tenants on 
cash or produce rente, but that would not, I 
think, alter the character of the tenancy. 
In the case of Durga Prosonno v.' Kali Das 
Dutt (1) Field, J., expressed the opinion 
that “the only ' test of the rya#i interest is 
to seo in, what condition the land was when 
the tenancy was created. If ryots were 
already in possession of the land and the 
intereat created was a right not to the actual 
physioal possession of the land but to ool. 
lect rent from these ryoís, the interest is 
uot &ryati. If, on the other hand, the land 


was jungle or uncultivated or unoccupied and. 


the tenant as let into actual physical pos- 

session of the land that would bea ryats in- 

terest and the nature of the interest so 

created would not, according to 2 number 
(1) 9 O..L. R. 449. 
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‘let out would not necessarily 


original sotes , 


of decim of this Gout, be iud by lis 
subsequent sub-letting to under-tenanta." 
Iu Baidya Nath Mondal v. Sudharam Mimi 
(2) Ghosh and Pargiter, JJ., held that if the. 
original grant was ryaii, any subsequent bub- 
letting could not take away the trae character 
of the tenancy. 


The test laid down in Durga  Prosomno 
Ghose's case (1) cited above, however, as 
pointed out in Midmapur Zemindary Company 
Limited v. Sham Lal Mitra (8) is not er. 
haustive. A person may be a tenure-holder 
not only when he has & right to hold land 
for the purpose of collecting rents bnt also 
when he is leb into possession of tha land 
for the purpose of bringing it under oulti- 
vation by establishing tenants on ir. So 
the mere fact that uncultivated lands are 
show that 
the person with whom the lands are set-- 
tled is a syot because unoultivated lands 
may be let out for establishing tenants on 
them. Section 5 of the Bengal Tenancy Act 
makes the point. clear by deecribing a 
tenure-holder asa person who hasa right 
to hold land for the purpose ‘of collecting 
rentia or bringing ti ander oulvution by as- 
iablishing tenants on tt and aratyat asa person 
who haa required & right to hold lend for the 
purpose of cultivating it by himself or by 
members of his family or by hired. servants or 
with the aid of partners. | 


It was, however, contended on behalf of the 
appellant that not only the origin of the 
tenancy but alfo the subsequent conduct of 
the parties in regard to the land onght to be 
taken into consideration in deciding 
the nature of the tenancy and reliance 
is placed upon the case of Midnapur Zemin- 
dary Oo. Ld. v. Sham Lal Mitra (8). 


I think the above rule applies to cases 
where the terms of the. lease are ambiguous 
and the original purpose of the tennanoy is 
not clear and TL am supported in this view by 
a recent case of Pramotha Nath Kumar v. Nil- 
moni Kumar (4),in which the learned Judges’ 
stated their opinion that the above rule was 
"too comprehensively formulated. ” 


(2) 8 C. W. N. 761. 
(8) 0 Ind, Cas. 863; 15 O, W. N. 218. 
(4) 10 Ind, Cas. 481. 
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The terms of the lease in the Midmwapur 
Zemindary Company Ld. v. Sham Lal Mitra 
(3) show that the tenant was to cultivate 
the lands or cause them to be cultivated and 
the learned Judges (Brett and Sharf-ud-din, 
JJ.,) in that case held that the terma of the 
lease " would not necessarily imply that the 
tenant was to bring the lands under oulti- 
vation himselfor by members of his own family 
or by his own servants and that there was 
nothing in the terma of the lease to render it 
improbable that the intention was that the 
iand shoald be brought under oultivation by 
establishing tenancy on it." | * 

In one of the two cases referred to in 
the judgment in that case, vis., Alsdnapore 
Zemindary Co^ Ld. v. Bamapada Roy (5) the 
learned Judges observed as follows :— It is 
quite clear froin the case of Mohash Jha v. 
Manbharan Mia (6) that when the terms of 
the lease areambiguous.the (onrt must seo 
how, since the grant was made, the partios 
have chosen to deal with tke land......... M 
“We think that the clause upon which the 
learned District Judge has based his conclau- 
sion is ambiguous and that being so the 
question must be solved by having recourse 
to evidenoe of the surrounding circumstances 
and the subsequent conduct of the parties in 
regard to the subject-matter of .the lease. ” 
In the other unreported case, Bam Narayan 
Ohakrabulty v. Midnapure Zeminadry Oo. Ld. 
Appeal from, Appellate Decree No. 1716 
of 1906 decided by Brett, J., the learned Judge 
observed as follows :— The aettlement ap- 
pears to have been made with them of lands 
amounting to nearly 350 bighas in area and 
the object ofthe settlement was to enable 
them to bring the lands under cultivation 
either by cultivating them themselves or by 
having them cultivated by persons as tenanta.” 

In the case of Mohesh Jha (6) referred to 
above the lease gave leave tothe lessee to 
cultivate the land and get the samo cultivated, 
andit was pointed out that it was at the 
least an ambiguous document, and what the 
Courts have to see is, how since the grant was 
made the parties have chosen to deal with 
_ the lands.” The learned Judges in that case 
obeerved,— Nothing has been shown to us 
to lead us tothe conclusion that a person 
who may have originally aoquired a large 


5) 18 0. L. J. 485; 10 Ind. Cas, 490. i 
6) 6 O. L. J. 623. 
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? ^ * 
tract of land ostensibly with the object of 
cultivating it himself or by his servants op 
members of his family, may not afterw 
convert himself, so far as third parties 
concerned, into & rent receiver and give those 
persons a8 against himself the right to re- 
main upon the land without being liable to be 
ejected at his instance. We do not pro- 
poze to lay down any principle in this case 
which may have the effect of binding the 
landlord who is not'& party to this action, 
but it seems to us that upon general principles, 
and having regard to the provisions of -the 
law, there is no bar to the plaintiff or his 
predecessor in title giving rise by his conduct 
to a right which would preclude him from 
maintaining the present action for ejectment 
as against the defendant." In that tase tke 
question of the tenant's status &rose bet ween 
the tenant and hia sub-tenant and not bet- 
ween the 4emindar and his tenant. As to 
whether ratyaés having sub-let the holding to 
under-razya£s for &long time converts himself 
into a tenure-holder so far as such sub-tenanta 
dre concerned so aa to be precluded from eject- 
ing the under-ratyais need not be considered 
in this case, es no such question arises here, 
the only question raised being the status of 
the plaintiff as a tenant under, and in rela- 
tion to, the zemindar. : 


I think that it ia only in cases wheresthe 
terms of the lease creating the tenancy ‘arg 
ambiguons, or in osses where there is no 
written lease and it is not clear what the 
original purpose of the tenancy was, that the 
Courts should look into tha subsequent con- 
duct and surrounding circumstances to deter- 
mine the nature of the tenancy. Ay other 
view may lead to anomalous results. Forin- 
stance, a person may take land for his own | 
cultivation and cultivate the land for some 
years and then sub-letit to tenants for a long 
period and on the expiry ef such period re- 
sume cultivation himself. Would his status 
vary from time to timeP Or, suppose, such & 
person cultivates the land for 5 years and then 
transfers it to another who gub-leta the lard, 
say for 25 years, what would be the status of 
the tenant so far asthe landlord is concerned? 
Solong as the land is held by the original 
tenant he must be considered to* be a ryot, 
but if the: Court must look to subsequent 
conduct insuch cages, the tenancy may be 
held to be & tenure, having regard to the fact 
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thet the land has been Bub let to. sab tonnata 
for such a long period. Then, again, suppose 


the transferee, after holding the land for 25 l 


years, transfers it to a third’ person who 
cultivates the land himself, what would be 
the status of such a person? Similarly, a 
person may take land for the purpose of ool- 
leot?hg rente-or for establishing tenants on it, 


and subsequently acquire khas possession of 
the Ands and cultivates the same : himself, | 


would he cease to be a tenure-holder, and be- 
come a ryo? Would the character of the 


tenancy vary ‘according to the manner in 


which the land is held by the tenant for the 
time being P I think the character of the 
tenancy is determined at the time of the ori- 
ginal grant and section 5, clause 2, of the Ben- 
gal Tenancy Act which, in describing a ryot 
cays that ryof means a person who ‘has ac- 
quired aright to hold land for the 
pose of cultivating it by himself, ete., 
shows that the acquisition of the right to 
hold the land for the purpose of oultivating 


it has reference to the inception of the ten-, 
‘ancy. Of oourse, there is nothing to prevent 


the landlord and tenant, notwithstanding the 
existence of an unambiguous lease,. to aller 
the original nature of the tenancy by agree- 
ment and there possibly may bea case. where 
subsequent conduct may be set up as evidence 
of such an agreement. But where no such 
agreement is setup and it is clearly proved 
that the lend was originally | acquired 


by the tenant for cultivating it himself or by: 


hired servants or by members of his family 
ihe mere fact that it was aubseguently let 
out to tenants cannot affect the character of 
the tenancy and I do not think the learned 
Judges in the case of Midnapur Zemindary 
ÜCompány Limited v. Sham Lal Mitra (8) in- 
tended io lay down that in every case, even 
where the original purpose for which the 
land was acquired istlearly shown, the Court 
must look to the subsequent conduct, or 
thata tenant who acquires land for his 
own cultivation and subsequently lets 
it ‘out to under :yois would lose the 
ryati right which he originally acquired 
and convert himself into a tenure-holder as 
between himself and his landlord. 


The surrounding circumstances and the’ 


subsequent conduct should be taken into con- 
sideration for determining the original pur- 
pose of thetenancy where the same is not 
clear. Onoe, however, the original grant 


=> 4 


INDIAN OASES, 


pur. - 


- stion and the question decided: 


` 


267 


is clearly shown to be ryadt by a lease unam. 
biguous in ita terms or by other evidence 
where there is no written Jease, the, mare faot 
that the tenant subsequently sub-let theland 
would not alter the character of the tenanoy. 
l In the present case, with regard to the lands 
in respect of which there are leases clearly 
showing that the original purpose of the 
tenancy was the cultivation of the lande by 
the tenant himself, there cannot be any 
question that the tenancy was a ryati one 
and the subsequent  sub-letting cannot 
affect the nature of the tenancy. Às regarda 
the remaining lands, however, it seems to me 
the determination of the nature of the tenan- 
cy is not free from difficulty, “As nlreády 
stated, the letter dated the llth Assin 1984 
from semisdar to the tjaradarreoilea that 685 
bighashad been granted to Nadi Mandal by 
patta and roka. The patta and roka rave 
not been produced, but in the letter the 
lands are referred to as ryaii. As for tha 
rest of the lands, there is no evidence to 
show whether there was any written 1sa8o 
I think, therefore, that with respeot to lands 
other than the 485 bighas dealt with above 
the conduct of the parties and surrounding 
circumstanoss should be taken into Dngider- 
u 
whole evidence I would have been Tevoren 
to attach great importanoe to the-fect that 
the lands have been sub-let since sametime 
more specially having regard to the very 
large area of the land which cannot ordinsri- 
ly be cultivated by a ryot himself or by 
members of his family or by hired ger- 
vants or with the aid of partners. Bat 
the totes have been recognised 'in sucooe- 
sion nettlement proceedings and in other 
ways to be syki, and, under the cir 
cumstances of the case, I think the plaintiff 
should be held to boa ryot and not g tenure- 
holder. The appeal is accordingly dismissed 
with ooste as against the defendant No. 2 
the defendant No. 1 to bear his own 00858 f 
This judgment governs appeal from Origi- 
nal Decree No. 598 of 1909 the fants of which 
are similar, ` 


Appeals dismiesd, 
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ALLAHABAD HIGH COURT. 

Laetress Patent Appaat No. 27 ov 1211. 

` June 20, 1911. 
‘Pr asent:—Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Banerji. 
BHU P—Derexpast—APPELLABT 
versus 
RAM LAL—Ptatat rr— HiSPORDIENT. 

Agra Tenancy Act (IE of 1901), ss. 05, 107—844 
between rival clamantis to. ocesipanoy-kolding — Oeil or 
Revenues Court Jurisdiction. 

Section 05 of the Agre Tenancy Act, 1001, was not 
intended to apply to disputes between rival claimants 
toatenancy. it was intended to apply to questions 
arising between n landlord on the one side anda 
tenont onthe other. That scction, coupled with the 
provisions of section 107,doe€ not exclude the jurisdio- 
tion of a Civil Court in questions between rival 
claimants to tenancies. : 

Kalicharan v. Musommat Utmi, TA, L J. 058; 
6 Ind. Cas. 681, referred to. 

Letters Patent appeal against the decision 
of Mr. Justice Karamat Husain, dated the 
90th December, 1910, in 8. A. No. 298 of 
1910. 

Mr. Nihal Chand, forthe Appellant. 


Dr. Taj Bahadwr Eaprw, for the Respond- e 


ents. 


Judgment. —This appeal srises out 
of a suit instituted in the Civil -Court for a 
declaration of the plaintiff's title to a oertain 
occuparcy-holding or in the alternative for 
possession “The plaintiff's title was based 
upon his beings the adopted son of one Ma. 
washi, who admittedly was prior to bis death 
the ecoupancy-tenant. The defendant was a 
rival cidimant to the tenancy. He also 


cleimed to be the adopted son’ of Mawashi. . 


The Court of first instarce dismissed the 
suit hclding that the plaintiff had not made 
out his adoption. The Court of first appeal 
agreed with the finding of the Oourt of first 
‘instance that the plaintiff had not made 
out the adoption, but it found that the plain- 
tiff was a collateral relative who had been 
joint in the cultivation of the holding, that 
he bad been in possession, and that, therefore, 
his title was superior to that of the defen- 
dant, andit gavea decree for possession 
` against the defendant whom it held not to 
be the adopted son of Mawashi. On second 
appeal to & Judge of this Court, the decision 
of the Court of firat appeal was oonfirmed. 


The present appeal has been- instituted - 


under the Lettera Patent. It appears that 
prior to the institution of the present suit 
an application in the Revenue Court was 
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- made by the plaintiff for mutation of names. 


In the course of those procesdings the very 
same question of adoption was reisat and 
considered with the result that the plaintiff 
was unsrocessful. The argument which has 
been addressed to us waa ohiefly one based 


“upon the contention that having régerd to 


the provisions of sections 95 and 167 of the 
Agra Tenancy Act the suit was not 
maintainable in the Civil Court. Sectton 95 
provides that at any time during the con- 
tinuance of a tenancy esther the landholder 
or the tenant may sue fora declaration as to 
any of the matters specified in the section. 
Olause (u) is the name and description of 
the tedant of the holding. Section 167 pro- 
vides that no Civil Court shall take oogni- 
sauce of any smt or application of the nature 
specified in the 4th schedule. Amongst the 
suits and applications specified in pohedale 

are proceedings under section 95. It is 
‘Argued on behalf of the appellant that the 
plaintiff’s proper and cnly oourse was an 
application or suit in the Revenue Court for 
a declaration as to the name and description 
of the tenant. lt is further argued that 
the proceedings that took place in the 
Revenue Court were proceedings of this very 
nature. In our opinion section $5 was not 
intended to apply to the case of disputes 
between rival claimants to a tenancy. It 
was intended to apply to questions arising 
between the landlord on the one side and the 
tenant on the other. Prima face the Civil 
Court is the proper Court to try all ques- 
tions, and it is only when suits are ex- 
preesly excluded from its cognizance that its 
jurisdiction is ousted. It certainly does not 
appear to us that the provisions of section 
95, coupled with the provision of section 167, 
exclude the jurisdiction of & Civil Court in 
questions between rival claimants to tenancies. 
The very words of the section itself in which 
it says the "landlord or tenant" may sue, 
seems to demonstrate that ‘the intention of 
the section was to provide a tribunal for 
questions arising between a landlord and 
tenant. The section does not provide for 
possession, it only provides for & declaration: 
this also goes to show that the section con- 
templated the case of a landlord and a 
tenant and an existing tenancy. A number 
of cares bave been cited by the learned 
Counsel on behalf of the appellants. Masy 
of these cases were decided on the oonstruo- 
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ion of the provisions’ of Act No XJI of. 1881. 
[he provisions of that Act are by no. means 
‘he same asthe provisions of the present 
Tenancy Act, Practically, the same~ ques- 
‘ion arose in the case of Kali Charan v 

Musammaz Jims (1). In a quite recent case, 
namely First Appeal No. 164 of 1910 the 
tame question in principle arose and was decid- 
ad by one of ua and Mr. Justice Tndball. The 
mly ther question which waa urged in the 
appeal was that the semindar was a 
necessary party to the suit, inasmuch, as if 
the occupancy-tenant had died leaving no 
heirs aa defined by section 22 of the Tenancy 
Act, the tenancy would be extinguished for 
lhe benefit of the »semisdar. In our opinion 


there is no foroe whatever in this oontention.: 


It would be quite wrong that the semindar 
should be brought into & dispute between 
rival claimants to a tenanoy with which -he 
had nothing to do. The semtndar is, of course, 
not bound by any decrea which might result 
in litigation ' between two rival claimants. 
In ofr opinion the decision of our learned 
brother waa quite correct and we dismiss the 
appeal with costs. 


l Appeal dismissed. 
(1) 7 A. L. J. 668, 6 Ind. Cas. 531. 





. ALLAHABAD HIGH COURT... 
Civit Revision No. 13 or 1910. |. 
June 19, 1911. | 
Preseni:—Sir George Knox, Kt, Judge, and 
Mr. Justice Karamat Husain. 
Saiyed MOAZZAM ALI SHAH— JUDGMENT- 
DEBTOR—ÅPPELLART 


versus 
Lala CHUNNI LAL — DzCENE-HOLDNB— 


RESPONDENT. 
Court of Wards Act (IH of 1809), s. 40— Proceedings 
against pei son wader Court of Wards — Collector neces 
sary party-—Court, duty of. 
against ta Ju ent -debtor as 
soon as it is brought to the notioe of the Oourt that 
he isa Ward of Court, the Court should, of iis own 


motion there and then, make the Collector a party ` 


and waitfor such defence as the ceiicotor -may pub 
forward. 


Revision against the order of UN Munsif 
of Moerut, dated the 25th of ea 
1909. 

Mr. W. Wallach, for the Appellant.. , 

Moeers. Eyes and M. L. Agarwala, for the 
Respondent, 
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‘of 1899) the deeree-holder should 


B of the Court below was in error, 
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Judgment.-One Lala Chunni Lal, 
who is respoaident, has obtained œ decree 
against one Syed Moasxam Ali Shah. The 
decree is for money due upon’a, contract 
entered into by the said Syed Moaxzam Ali 
Shah after he had become a Ward of the 
Court. The .deoree-holder having ‘obtained 
the deoree has tried to exeodte it .by at- 
tachment and sale of the judgment debtor's 
moveable property in a certain Kot: in the 
Meernt Cantonment. Objection was taken 
apparently to the effect that under section 
19 of the Court of Wards Act (Act III 
l apply 
for a cortificate from the Collector that the 
claim was notified under section 16. The 
Munsif of Meérut held that it was too 
late to take this objection ; bnt the learned 
Munsif appears to have overlooked the fact 
that the suit and proosedings in execution 
are & fraud upon the Court. Under seo- 
tion 49 of Act III of 1899 this suit should 
have been brought in the name of the. 
Collector in charge of the property and not 
otherwise. As soon as if was bronght to 
the notioe of the Court that the judgment- 
debtor was a Ward of Court the Oourt 


_ should have, of its own motion, there and 
“then, 


made the Oollector & party and - 
waited for such defence as the Collector. 
might put forward. The learned Counsel 
for the deores-holder suggested that the 


property which he was seoking to attach 


was property not under the superintendenne 
of the Conrt of Wards. It is dificult to 
conceive the existence of such property; 
but, in any case, leoking to the terms of, . 
&eotions 82 and 49 of Aot IIT of 1899, we 
have no hesitation in saying that the order | 
Iv is 
set aside Rud the application is. allowed 
with oosts in both Oourts. Costa in this 
Court will include fees on the higher sorle. 


Application allowed. 
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ALLAHABAD HIGH COURT. 
Figgr Civin Appear No. 59 or 1910. 
| July 4, 1911. 
Present:—Mr. Justioe Keramat Husain and 
Mr. Justice Piggott. ` 
J. D. SCOTT— DurzsbpAnRT— APPELLANT 
versus 0 
~ JYOTIS SAROOP— Praxi FT— 


> RESPONDERT 

landlord and tenani—Tenant holding over after 
notice to vacate— Notica clavmimg Rs. 10 per day as 
damages «f house not vacated—Isability of tenant to 
pay at ths rate of Re. 10—Iliness of tenant, thether 
affects his selene d 

The appellant (tenant) rented a house for Ra 70 
per mensem. He was called upon by the landlord 
to vacate but ho did noi do so. Upon this the 
landlord served him with notice to reoate by a certain 
day falling which he would have to pay Hs 10 
per diem for useand cocupeilon. The tenant siill did 
not racete, whereupon the landlord sued him for 
ejectment and damages. This suit was settled by 
the tenant paying & certain amount to the landlord 
and undertaking to vacate by a certain day. He, 
however, did not do so but continued to occupy the 
house against the will of the landlord: 

Held, on landlord’s suit, that the tenant was liable 
to pay damages at the rate of Ha. 10 per diem for the 
whole period during which he held over withoyt 
the consent of the landlord; the mere fact that he 
- was Ill for some time during that period would not 
affect his liability. 

First appeal from the decision of the Sub- 
ordina!e Judge of Dehra Dun, dated the 7th of 
December 1909. 

Mr. H. L. Agarwala (tor Mr. B. B. O'Conor), 
for the Appellant. 

The Hon'ble Mr. Sunder Lal, for the Re- 


agpondent . 


audgment.-—In this case the plain- 
tiff-respondeat, Babu "Jyotish Sarup, is 
- the proprietor of a certain house at Dehra 
Dan which has been occupied for a number 
of years by the defendant-appellant, Mr. 
J.D. Scott, às his tenant. Towards the end 
of the year 1906, Mr. Soott was in arrears 
in his payments to the extent of two fall 
years rent, and thereafter he appears to 
have treated hia landlord ina wholly inde- 
Sensible manner, ignoring letters addressed 
to him &nd mainiaining h!s possession over 
the house in deflance of notices to quit. 
Babu Jyotish Sarup showed much palience 
and forbearance under no small provocation, 
. but towards the end of {he year 1908 brought 
a ruit for the ejectment of Mr. Scoit 
from the house, claiming at iho same 
time a total eum of Hs. 7,487 for arrears 
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of rent and damages for unlawful ocoupa- 
tion. This suit waa settled on March 81st, 
1909 by a compromise which embodied the 
folowing terma:— 
(a) Mr. Scott was to pay immediately 
the sum of Ra. 4,440; 
(b) B. Jyotish Sarup was thereupon to 
withdraw his suit, and 
(c) he was to permit Mr. tt to 
continue, without further payment, 
in oocupation of the houge until 
June 80th, 1902. 
(d) Mr. Soott was to vacate the hous 
on Jure 8Cth, 1909. 


The firat three stipulations having been 
duly carried ont, Mr. Soott failed to vacate 
the house on the date fixed. The present 
suit was filedon September 10th, 1909. Mr. 
Scott being on that date stillin possession 
of the house. The claim was for eject ment, 
for compensation and-for damagea, By way 
of damages the plaintiff claimed a total : 
sum of Hs. 1,600 being rent for use and 
occupation of the premises at Rs. 10 per 
diem, from July lat, 1909 to date of tuit, 
plus & aum of Hs. 580 somewhat vaguely 
claimed as "exemplary damages. The 
further claim for compensation’is put forward 
on the basis that in the former snit the 
plaintiff had only acoepted Ra. 4,440 in 
settlement of a just claim for Re. 7,487 on 
the strength of the defendant undertaking 
to vacate ‘the house on -June 80th, 19023, 
and thet this condition having been: broken 
the contract embodied in the agreement 
of March Slat, 1909 beoomes void and the 
plaintiff is entitled to claim in the present 
suit the sum of Rs. 8,047 which he then 
waived. The learned Subordinate Judge has 
decreed the cláim for ejectment, and for 
the item of Rs. 8047 above set forth, but 
has allowed only Rs. 850 as rent for mee 
and occupation of the house for five months, 
namely from July *lat to November 380th, 
1909. . It seems to be an «admitted faot 
that Mr. Scott did vacate the house on or 
about this latter date. The defendant's 
memorandum of appeal to this Court re- 
lates only to the item of Ha. 8.017 which 
it purports to ireat simply as “damages” 
awarded by the Court below, it further 
lakes np the position that the defendant 
had shown sufficient canse for his failure 


to vacate’ the house before the end of 
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November 1909, and that notis should 
havo? bean allowed the plaintiff over and 
above the item of Rs. 850 on acodunt of 
five month’s rent. It was fully. conoeded 
in argument that there is no question of 
the plaintiffs’ claiming this sum of: Ra. 8,047 
on the basis of his original cause of action 
as it stood wken he filed the former suit’ 
in dhe year 1908, whateyer relief he now 
claims is on the basis of the oeuse of action 
whi soorued to him when' Mr. Soott 
failed' to vacate the house in question on 
or before June 30th, 1909. The main 
question raised by this appeal can best 
be stated in direct reference to.the sap- 
propriate sections of the Indian Contract 
Act (Act IX of 1872). The ‘case for 
the defendant-appellunt is in effect that; 
we have nothing before us but an’ ordinary 
-Buit -for damages governed by the principles 
laid down by section 73 of the said Act. Oar 
endeavour ought to be simply to, determine 
the amount of pecuniary compensation which 
will put the plaintiff in the position in which 
he would have been if Mr. Soott had perform-, 
‘ed his contract in full by vacating the house 
on June 30th, 1909. It is contended-that the 
plaintiff cannot reasonably ask the Oourt te, 
put him baokin the position he would have! 
occupied if the contract embodied in the 
agreement of March 8lst, 1909 had never 
been entered into. The Court onght to pre- 
sume that the plaintiff understood his own 
interests when he entered into that’ agree- 
ment, and that a present payment of Ha. 4,440 
‘ plus a promise to vacate the: house by June 


30th, 1909 was adequate com pensation for: 


the jucrender by the plaintiff of a doubtful 
claim for Rs. 3,047, consequently the only 
question now left is for tho Court to nascas at 
its gppropriate peouniary value: the loss 
plaintiff has sustained by the fact that the 
‘house was vacated at the end of November 
instegd of at the ead of June 1909. One 
thing at any rate is clear, namely that both 
pkrties cannot he put beck in precisely ihe 
position in which they stood before. entering 
~into the agreement of March SIst, 1909, 
because the plaintiff has Re. 4,440 of Mr. 
Scott's money 
one suggests that he mos be ordered to pay 
baok.. . 

r The case for the plaintiff res pohdent, on 
the-other hand, rests npon principles involv- 
ed in other sections of the Indian' Contract 
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Aot. It is suggested that there has been 
on the part of Mr. Soott a refusal to perform 


- hia promise in its entirety, within the mean- 


ing of section 39 of said Act, also that there 
wasa failure on Mr. Scott's part to do a 
certain thing at or before a speoifled time 
in & case in which time was of the essence of 


‘the contract, within the meaning of geotion 55 


of the said Aak Applying either or both of 


, these principles ib seems clear enough that 


a right has arisen in favour of Babu Jyotish 
Barup to rescind or pnt an end to the con- 
tract. This in itself is of no use to him 
unless the matter can be carried & step 


further, because he has already performed 


his part of the contract in its entirety, and 
ordinarily the option of putting .an end to 
the contract instead of claiming’ compensa. 
tion for breach of the same is only of value 
when the party damnifled by such breach : 
haa atill some promise of his own left 
outstanding which he is bound by the 
terms of the oontract to perform. Tt jis 
contended, however, that in a case like the 
presenta plaintiff may claim the beneflt of 
sections 39 and 55 of the Indian Contraot 


- Act in order further to invoke the aid of 


the principle embodied in section 65 af the 
sume Act. According to that section, “wher 
a contract becomes void" any person who 
has received any advantage under the same 
“is bound to restore it or to make compensa- 
tion for it." The suggestion then is that the 
plaintiff in the present case can atill claim 
the option of rescinding the contract embodied 
in the agreement of March 3lat, 1909, that this 
contract should then betreated as having “be- 
come void ", and that the Court may proceed 
to inquire what advantage, if any, Mr. Soott 
received by the withdrawal of the former suit 
and theabandonment of theolaim for Ha. 3,047. 
If i£ is found possible to absess the benefit or 
advantage thus received by Mr. Sætt at 
any definite sum of money, the argument is 
that the plaintiff should be given a decree for 
the saidsum. It is difficult to argue &-ques- 
tion. of this sort in general terms and 
apart from the facta of the particular case 
before the Court. Messrs. Ounningham and ' 
Shepbard in their valu&ble commentary on 
the Indian Contract Act have a nole 
under section 64 in which they say: "It 
is doubtful whether the second branch of 
this section or section 65 is meant to be 
applied to contracts which may be put an 
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end to under section 39." In their note on 
geotion 66 itself, though referring to the 
Privy Council ruling in Bassu Kuar v. Dhum 
Singh (1) which was quoted before us on 
behalf of the respondent, they lay stress on 
the fact that this was a case in which the 
entire agreement had been discovered to be 
void. lt seems, however, scarcely necessary 
for u& to enter into any general discussion 
as to the possibility of applying the princi ple 
embodied in section 65 of the Indian Con- 
tract Act to various by pothetical cases of breach 
of contract such as were suggested before us 
in the course of argument. On the facta of 
this case and the evidence, as it stands, it is 
not really possible to assess the benefit or 
advantage Mr. Scott is supposed to have 
derived under the contract of March 31st, 
1909, at any definite gum of money. The 
learned Judge of the Court below has made no 
real attempt to do so, He will not venture 
forther than to say that he incliner to the 
opinion that if the former suit had been 
` pressed Babu Jyotish Sarap would have got 
at apy rate a substantial portion and 
possibly the whole of this Re. 3,047 we 
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do not really know on what basis the som 


of Rs. 4.440 paid by Mr. Soott under the agree- 
ment in question was calonlated. The 
suggestion made in argument was that it 
represented arrears of rent for the entire 
pericd covered by the plaintiff's claim at Hs. 
70 per mensem, plus interest ab 6 per cent. 
per annum. .The facts and figures put for- 
ward in argument as supporting this oonclu- 
sion did not in any case go further than 
suggest a certgin probabilify that this might 
be the case, but there must have been some- 
thing altogether wrong about them, seeing 
ihat they ignored the fact stated in the 
judgment of Court below that Mr, Scott bad 
actually paid a sum of lis. 1,680 towards 
arrears of renton July 80th, 1907, abouts year 
and a half before the former suit was brought. 
The only thing which is fairly obvious is that 
the claim of Rs. 7,487 in the former suit 
was based upon a calculation according to 
which Mr. Scott was liable for rent at Re. 5 
per diem from October lst, 1306, and at Es. 10 
per diem from. March lat, 1907. The very least 
that can be said is that it seems doubiful 
whether rent would actually have been deo- 
reed at this latter rate, if the euit brought 
in 1908 had been pressed, and ihat the evi- 
(1) 11 A. 47 15 L A, 211, 
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dence on this record does not justify a finding 
that it would have been so decreed. It seems 
scarcely too much to say that no evidence 
which could well have been fendered in & 
case like the present would have énabled the 
Oourt to come to a definite finding as to the 
precisa value in money to either of the 
parties concerned ofthe arrangement of March 
Blast, 1909, in so far as that arrangemontre- 
gulted in the conversion of an actionable claim 
for Rs. 7,487 into a cash payment of Ha. 4,440 - 
made by the defendant to plaintiff, certainly 
the evidence on this record affords no secure 
basis for such a finding. 

It follows that we muat accept the appel- 
lant's contention so far as to treat the present 
suit simply as one for damages for breach of 
contract under sections 78, 74 of the Indian 
Contract Act, and to seek to find à measure 
for the amount of pecuniary compensation 
which will put the plaintiff in the position in 
which he would have been if Mr. Soott had 
vacated the house on June 80th, 1909. Mr. 
Scott called the Civil Surgeon of Dehra Dun 
S his witness, and sought to prove that his 
failure to cany out his promise in this matter 
was dae to serious illness in his family. 
There seems no reason for discrediting the 
evidenc given by Lt Ovl. L. G. Fischer, I. M. 
S,on this point, but ib is too vague to cover 
adequately the entire period from July lat to 
November 80th, 1909. Moreover, it ia clear 
that Mr. Boolt persisted in treating the,plain- 
tiff in an overbearing and quite unjustifiable 
manner, that he did not represent to him the 
difficulty in which he found himself and made 
no attempt to come to an amicable arrange- 
ment with him. It wou'd seem as if Mr. 
Soott had oontrived to persuade himself that, 
notwithstanding all that had passed, he 1e- 
tained an absolute right in law to continue 
to occupy the plaintiffs horse for just as 
long as it suited his convenience io do so, 
provided he was willing to continue paying 
his former rent of Hs. 70 per mensem. This 
is certainly not correct, nor can the sum of 
Ra. 350 awarded by the lower Court on ao- 
count of five month'a rent be accepted asa 
fair measure of the compensation to whioh 
the plaintiff is entitled. From the date o! 
the former suit at any rate we may take it 
that Mr. Soott had fair notiee that, if he 
would persist in continuing to ocoupy the 
plaintiff's house without the consent of its 
owner, the latter would hold him liable for 
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rent at Rs. lO per diem upto and inolud- 
ing the 30th day of June 1909. Mr. Soott 
had legalised his position by means of the 
agreement of March 8lst, 1909. | When he 
found himself unable to vacate the house on 
June 80th, 1909 he made no attempt to se- 
cure himself by obtaining the consent of the 
plaintiff to. any further arrangement. He 
did so with full knowledge that the dammgas 
or penalty which the plaintiff claimed for 
ooniinued occupation of his house without 
his consent was Rs 10 per diem. ‘It seema 
hardly too much to say that Mr. Soott’s can- 
dact amounted, under the circumstancas, to 
an implied acceptance of liability to pay rent 
at this rate. Nor does the sum thus arrived 
at appear an extravagant measure of damages 
seeing that the plaintiff was disapbointed of 
his reasonable expsotation that the house 
would be at his disposal from July lat, 1909, 
hal to make other arrangemente at short 
notice, and was finally left with the house in 
auit on his hands about the end of Novembar 
1909, a most inconvenient time of the year 
for seonring atenancy. We are. prepared 
to assess damages on this basis. The period 
from July lat to November 30th inclusive 
is one of 153 days, this leaves the plaintiff 
entitled to Ra. 1,530 of which the Court be. 
low has wwarded Rs. 350. We must set 
aside the bagis of calculation adopted by the 
learned Subordinate Judge, and so disallow 
the item of Bs. 3,047 decreed by him, but 
that is no reason why we should nol proceed 
to re-assesi the -entire compensation on @ 
sound basis. The result is that we modify 
the degree of the Court below by reducing the 
sum awarded as damages from Rs. 8,397 to 
Rs. 1,530. Parties must pay and receive 
coste in both Courts in proportion fo success, 
oosta in this Oourt will inolude fees on the 
‘higher soale, 

Decree mods fled. 
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PUNJAB OHIEF COURT. 
Orit Rasviaroxv No. 2480 0r 1910. 
July 18, 1911. 
Present; —Mr. Justice Rattigan. 
SURGIANI MAL —Daranpaur.—PETITIONER 


versus 
Tae COLLEOTOR or JULLUNDUR-— 


PLAINTIF —Respospeyt. 

Punjab Alimaton of Lani Ast (XIII of 1922), 
s. BLA (3)—3ale or mortigo rights in Tani, recognition 
of, by Deputy Oommissionsr—Whether successor of 

Deputy Commissionsr can interfere. 

--It is not open to a Dapaty Oommisaionsr to taka 
exosption toa iranssotion under ssoblon 214 (2) of 
the Panjab Alienation of Lend Act, which has been 
recognised by his predecessor in oloa, unless it can be 
shown that the latter had not fall knowledgs of the 
facts; or had been misled. 

Whore a Deputy Oommissioner had knowledge 
of & sale in July 1908, an application by his suc- 
osssor in Boptember 1922 is timo. barred, as know- 
ledge of the former isthe knowledge of tho latter. 


Petition, uuder section 70 (a) of Aob 
XYIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the 
Divisional Judge, Jullundur, dated the 18th 
March 1910, reversing that of the Mansit, 
Zod Olass, Nawashahr, District Jullandur, 
dated the 15th December 1908, holding that 
the sale is’ barred by the Land Alienation 
Act. 

Mr. Bent Purshad Khosla, for the Petitioner. 


Judgment.—tThe application by the 
Deputy Oommissioner (Major P. Burlton) in 
this case was alearly time-barred under 
section 21 A, clause (2) of Act XIII of 1900. 
Tho sale of the righta of Sohne Khan, an 
usufruotuary mortgages, took place in 1904 
and the fact of sfich sale was brought to the 
knowledge of the then Deputy Commissioner 
(Mr. .0. A. Barron) in July 1908, when 
the latter Officer allowed mutation to be 
effected in favour of the deoree-holder who 
had purchased the mortgage rights at the 
auction-sale. Mr. Barron's order of the 14th 
Joly 1908 shows clearly that all the faots 
were brought to his knowledge when he had 
to decide whether he should allew mutation 
to be effected in favour of Surgiani Mal. - 

Major Burlton, who succeeded Mr. Barron 
as Deputy Oommissioner, apparently over: 
looked the proceedings at mutation, but the 


. fact that the former only came to know of 


the auotion.sale on the 10th September 1£09 
cannot bring his application under section 21A 
(2) of Aot XIII of 1900 within time when 
it ig shown that his predecessor in office had 
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knowledge of the sale in July 1908. Major 
Burlton's application must, therefore, be 
rejected as time-barred I might add that it 
would not, in my opinion, be open to one 
Deputy Commissioner to take exception tos 
iranesaction which has been recognised as 
good and valid by his predecessor in offloe, 
unless it could be shown that the latter had 
not full knowledge of the facis or had been 
misled. ‘That is not the case here. 

I accept this petition and set aside the 
order of the Divisional Judge, dated 18th 
March 1910. 


Petition accepted. 





ALLAHABAD HIGH COURT, 
Seccoso Ovik Arrear No. 848 or 1910, 
June 28, 1911. 

Psesent:—Mr, Richards, K. O., Ohiet Justice, 
and Mr. Justice Tudball. 

SADHO OHARAN MISIR—PrAINTIFT— 
ÁPPELLAWT 
versus 
BIRJ RAJ MISIR AND OTHNRB8— 

DerrkDANTS—HRESPONDBATS. 

Pre-em plion — Wajlb-rl-ars —"Qarabatdar 
meaning of —Preferential right. 

The Wajtb-wi-ars of a viliage gave & right of pre- 
emption to three classes of persons: first, near relatives 
(garabatdar garibi), secondly, near co-sharers in the 
mame thok, therdly, co-ahgrer in another ihok, Both 
the vendees and the pre-emptor rero co-sharers in 
the same thok, but the latter was nearer in blood to 
the vendor than theformer: eld, that the plaintiff 
had no preferential right. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 4th 
July 1910. 

Mr. Durga Charan Banerji, for the Appel- 
lant. 

Mr. Parmeshwor Dyal (for Mr. Kalinds Per- 
shad), for the Respondents. 

Judgment.—tThis appeal arises out of 
a Ruit to enforce a right of pre-emption besed 
on village custom. The vendors sre blood 
relation to both the pre-emptor and the vendses 
the latter being more distantly removed 
. than the former. Both the vendees and pre- 
emptors are oo-sharers in the same thok. 
The evidence adduced to prove that the 
plaintiff had a right preferential to that of 
the vendeea, ia a copy of n weonb-ul-ars.. That 
wajib wi-ars divides persons having a right of 
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pre-emption into three classes. Fira of all 
near relatives (qarabatdar qanribi), secondly 
near oo-sharers in the same thok, and thirdly 
co-sharera in another thok. In the present 
case the pre.emptors and the vendees both 
fall within the second division butthe plain- 
tiff claima that being more closely related to 
the vendors he is a qarabatdar garibi where- 
as the vendeos are more distant relatives 
and do not fall within this class. 

There is nothing in the eanb-ul-ars Wo ex- 
plain the meaning of tho words qurabaidar 
garibt and there is no. other evidence of the 
custom. It is impossible to speculate as to 
where the line of demarcation must be laid 
down. We hold that evidenoe of this des- 
cription being vague is insufficient to eatab- 
lish the custom under which the plaintiff 
can claim (merely by re.son of the fact that 
he is a somewhat nearer relative to the ven- 
dor than the defendants) that his right is 
preferential to theirs. The appesl fails and 
is dismissed with costs. 

Appeal dismissed, 





SIND JUDICIAL COMMISSIONER'S. 
: - QOURT, 
Hian Court JuRISDIOTIONM. 
Ravigion APPLI0ATION No. 18 or 1911. 
j ; June 8, 1911. 
Present: —Mr. Pratt, J. O., and 
Mr. Hay ward, A. J. O. 
EEWALRAM GANSHAMDAS Amp 
OTHERS—P ETITIONERG 
cergus f 


Ms: DONALD GRAHAM arp Co. 
AND OTHBSRB— RESPONDENTS. 


those partners are—Court loging at evidenco recorded by 
arbitrators, effect of —Missomdsr af parties and of causes 
of action before arbitrators, effect of—Oivid Proocsdura 
Code (Act V of 1908), ss. 90, 115—-Revision— Doctrine 
of mutuality, whether applicable in India—Party to rub- 
mission allowing ex parte procesdéngs bafore arbitrators, 
propristy of. 

Where & party to submission denies having " 
od the submission, the arbibrators have joriediedlon 
to inquire and decide whether the signature is 
his or that he was a perty toethe submission. | 
Bimílarly, where & signature toa submission is a 

representing & partnership, the arbitrators 
have jurisdiction io inquire and decide who the 
individual partners are, 
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An order refusing to seb asido an arbitration 

award based on evidence recorded by the O urt, 
is not bad in law, because the Judge also looked 
at the evidence recorded by the arbitrators, especi- 
ally where the latior evidence was filed in the 
oase by the party who subsequently questioned the 
legality of the order. 
_ Misjoinder of parties and canses of action, in 
arhjtration proceedings, does not, like a trial in 
Court, involve a question of jurisdiction. But if on 
objection being taken to such misjoinder, the arbit. 
ratork ignore it, the objection may be urged before 
the Oourt charging the arbitrators with misconduct, 
and the decision of the Court, on such objection, iz not 
open to revision. _ 

Kaltcharan v. Sarat-Ohandar, 80 O. 307, referred 


The doctrine of mutuality does not apply in India. 
Therefore s submission which violatos that doctrine 
is not vitiated 

To sign a submission to arbitration and then 
to allow the arbitrators to proceed «ese paris is 5 
fatal proceeding. If a party has any objection 
to the jurisdiction of the arbitrators, he should make 
a protest and then go through the whole osse subject 
to the protest he has made. 

Hamlyn. v. Batteley, 6Q. B D. 63, 50L J.Q B. 1; 
43 L. T. 790; 20 W. X. 275, referred to. 


Facts.— Originally this case was flled* 
as an &ppeal but on objection being taken 
that no appeal lay the Court allowed the ob- 
jection (see 10 Ind. Cas. 211) and then 
proceeded to dispose of the case as an appli- 
cation for revision 

Mr. Wadhwmal, for the Applicants. 

Mr. Dipchand T. Ojah, for the Respon- 
dents, 

Judgment.—This is now an applica- 
tion for revision of an order of Mr. Waley 
Oohen, Additional Judical Commissioner, in 
the District Court Jurisdiction, refusing to 
set aside an award. 

The award was made between Messrs. 
Donald Graham & Oo. on the one side, and the 
partners in the firm of Messrs, Bhagwandas 
Asanard & Oo. and Messrs. Bhagwandas 
Kewalran & Co. on the other, 


The submissions to arbitration were 
clauses in the original contracts and were 
made by the firm of Messrs. Bhagwandas 
Asanand and Oo. in five contracts and the firm 
of Messrs. Bhagwandas Kewalram and Co. 
in 38 oontraota. 


F Differences on all these contracts and with 
both firms were consolidated in one reference. 
The firms of Messrs. Bhagwandas Asanand 
& Co. and Messrs, Bhagwandas Kewalram 
& Co. failed to appoint an arbitrator and an 
arbitrator was appointed on their behaf byl 


kar 
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Messrs. Donald Graham & Oo., in accordance 
with the terms of the submissions, 

The arbitrators decided who were the 
partners of each firm and made their award 
assessing the amounts due by the individual 
partners. 

The learned Additional Judioml Oom- 
missioner held that the arbitrators had 
jurisdiction to decide who the partners were 
aud that the point had been decided by them 
correctly. 

The points raised in thisrevisional applica- 
tion are,— 

(1) that the arbitrators had no jurisdiction 
to decide who the partners were; that their 
award against the individuals whom they 
have held to be partnera is not an award, 
and thai, therefore, the Judge had no jurisdic- 
tion to treat it as such; 

(2) that the Judge acted with material 
irregularity in the exercise of his jurisdiction 
in that he decided that the opponents were 
partnera on evidence recorded before the 
arbitrators; 

(3) that the award is bad for misjainder 
of parties and causes of action before the 
arbitrators and that, therefore, the Judge 
had no jurisdiction to treat it as an award; 

(4) that the award is invalid as the 
submission violated the doctrine of mutuality 
and, therefore, the Judge acted without yuris- 
diction in treating it as an award; 

(5) that the Judge acted with material 
irregularity in not allowing the applicants to 
call evidence in erebuttal of evidence given 
by the opponents; 

(6) that the partners had different shares 
in eaoh indent and were only liable to the 
extent of their shares. 

There is no substance in any of these con- 
tentions and they may be briefly disposed 
of seriatim. Às io the first point it could 
hardly be doubted that if the submission 
were by an individual who afterwards denied 
his signature the drbitrators would have 
jarisdiction to inquire and decide whether 
he wasa party to the submission, otherwise 
section 5 of the Arbitration Act would be 
rendered nugatory and any party might, for all 
practical purposes, revoke & submission by 
the simple expedient of denying bis signature 
to it. So here the signature to the submis. 
sion was a Bignature representing a periner- 
ship, í. e, 8 collection of individuals. The 
arbitrators baye jurisdiction to inquire ard de- 
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aide who those individuals are. Thearbitrators 
derive their jurisdiction from the submission 
and the submission impliadly confera power 
io do that which is necessary for the exercise 
of the jurisdiction conferred. The jurisdic: 
tion is to settle a matter in differance and 
there would be no settlement unless it was 
‘ascertained who were the individuals bound 
by the settlement. 

As to the geoond point, the Judge certainly 
looked at the ovidenca recorded before the 
arbitrators butthe applicants cannot complain 
of this for tbe whole of that evidence 
was filed in the oase by them. As we 
read the judgment it seems to ua that the 
Judge based his finding on the evidence re- 
corded before himself, 

As to the third point, misjoinder of 
parties and causes of action would not 
involve a qnestion of jurisdiction or be fatal 
even if the matter were being tried in 
Court, see section 99 of the Code of Oivil 
Procedure. If the applicants had appeared 
before the arbitratora and objected to the 
consolidated trial and the nbitrators had 
still persisted in that course it might have 
been urged before the lower Court that 
they were guilty of misconduct. No such 
point, however, was taken in the lower 
Court ond if it had been taken its decision 
on a question of misconduct would not be 
‘open to revision; see Kalicharan v. Sarat 
Ohandar (1). 

The fourth point arises in this way. 
"The submission clause provides that in case 
Messrs. Bhagwandas Assanand & Oo. or 
Messrs. Bhagwandas Kowalram & Oo. fail to 
appoint an arbitrator after due notice, Messrs. 
Graham & Co. may appoint an arbitrator for 
them, yet there is no corresponding provision 
that, in case of defauls by Messrs, Graham 
& Oo., Messrs. Bhagwandas Assanand & Oo. 
or Messrs. Bhagwandas Kewalram & Co. 
might sppoint an arbitrator to sob for 
them. It is quite seriously urged that this 
clause is bad as violating the doctrine of 
mutuality. 

The doctrine of mutuality is or was one 
of the defences in English Law to a suit 
for specific performance. As stated by 
Lord Justice Fry it was that a contract 
would not be specifically enforced unless 
at the lime it was entered into it might 


have been enforced by either of the parties 
(1) 80 0. 897. 
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€ the  obhsr. This iA 
characterised by Ashburner (Hquiby p. 553) 
as an unfortunate invention of Lord 


Revesdales [Lawrensox v. Butler (2)] and is 
stated not to have baen the ratio deoidend: 
of any cases. The oases whioun purport to 
have been decided undar ib hava really 
baen decided on the ground that the Ceurt 
could not in granting specific performanoe 
do complete justice to both parties. * the 
doctrine waa, for that reason, deliberately 
omitted by the Legislature fion the Specific 
Relief Act, although itis trie that some 
084568 ‘decided by Indian Courts do, in our 
view, erroneously refer to “it. Bat here 
thara is no question of speoiflo performance 
but of validity of the contract of sabmission, 
for a contract may be valid although the 
Oourb may not gpaoifloaly enforce it. The 
referenos to the doctrine, therefore, saams to 
be bised on & double misconoepiion nob ouly 
of the Law in India but on the meaning and 
scope of the doctrine in England. 

If Messrs. Bhagwandas Assanand & Co. 
and Messrs. Bhagwandas Kewalram d Co, 
chose to give Messrs. Graham & Co. power to 
appoint their arbitrators there was nothing tò 
prevent them doing so even if they claimed 
no corresponding right. But, as a matter 
of fact, they hada corresponding right under 


section 9 of the Act. In cases of default 


by Messrs. Graham & Oo. they could under 
thal section have appointed their own arbitra. 
tor sole arbitrator. 

The fifth point is that as opponents were 
allowed to give evidence after applicants’ 
case was closed the applicants should .have 
been allowed to give evidence in rebuttal. 
This objection is based on & wrong assump- 
tion. ‘The learned Judge required the op- 
ponents to call, in the first place, evidence 
to reconcile the award with the submission 
but this was not evidence on the applicants’ 
objections. After this was done, the appli- 
cants opened their case and called evidence 
on their objections and the opponents then 
called their evidence. The applicants had, 
therefore, no occasion to call evidence in re- 
buttal and we are not shown that they tender. 
ed any such evidence. 

As to the sixth point, g partner’s lit- 
bility is ordinarily co-extensive with that 
of the partnership. It is contended that 


Moasra. Graham & Oo. agreed bo make the 
(2) (1908) 1 Boh. and I. 18. 


d 
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individual partnera liable only to the extent 
of their shares. But this is purely a question 
0f fact which cannot be raised in thia Court. 

Mr. Wadhumal complains that on the 
merits great injustice bas been done to his 
chents. If this is so, and this is a point on 
whioh we express no opinion, we may remark 
that his clients have only themselves to blame 
for not appearing and putting their case fully 
before the arbitratora.- Et seems to be common 
impression that parties who objeot to tbe 
proceedings of- arbitrators strengthen their 
case by absenting themselves and allowing an 
ez parte award to be passed. But, as a matter 
of fact, there'is no mare fatal proceeding than 
to sign & submission toarbitration and thento 
attempt to ignore the arbitrator. It may 
perhaps be useful in this connection to refer 
to the case of Hamlyn v. Batteley (8) where 
Lord Selborne remarked that "in arbitrations, 
where a protest is made against jurisdiction. 
the party protesting ia not bound: to retire ; 
he may go through the whole cage subject to 
the protest he has made.” 

We reject the application with ‘costs. 


Application rajecied ; 


.(8) 8 Q. B. D. 63; 50 L. J, 0. B. 1, 48 L. T 790; 
20 W. R. 270. 





CALCUTTA HIGH COURT. 
REGULAR Civit Apresar No. 283 or 1929. 
June 9, 1911. 

Present: —Mr. Justice Chitty and 
Mr. Justica N. Chatterjea. 

NALINI SUNDARI GUPTA AND AKOTHER— 

2 OBJEOTOR8— ÁPPELLANTS: 


: versus | 
BIJOY KUMAR ROY CHOWDHURY— 


PETITIONER ResponDEnT. 

Wil — Probe ta— Revocation — Minor —Estoppet by con- 
duct—Probaie and Administration Act (V of 1881), 
s. 50. . 

` Though an infant has right to apply, after he 
comes of age, for revocation of Probate obtained by 
consent, where he was not cited in the Probate pro- 
peedings, yet he may be barred by &oquiosoenoe and 
delay for a long time or by subsequent ratification of 
the disposition of tho Will from putting the executor 
to the proof of the Will in solemn form or from oon. 
testing its genninenoss. P l 

If the Oouri thinks thet Probate should be re- 
voked, then ft ought to give the executor an oppor- 
tunity ofproving the Wiliin solemn' form im the 
prerence of the petitioner without having freah pro- 
ecedings ins-ituiod in the matter of Probate. 
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Appeal from the decree of the District 
Judge of Rungpur, dated April 6th, 1809. 
..Babus Dwurka Nath Ohakaravarti, Hem 
Ohandra Miira and Sarat Kumar Mitra, for the 
Appellants. 

Babus Surendra Chandra Sen, for the Res- 
pondent. l 

Judgment. —This appeal nriges out 
of an application made by one Bijoy Kumar 
Roy Chowdhury for revocation of Probate of 
the Will of one Kashinath Gupta, Kashi Nath 
Gupta made his Willin August 1883 and died 
on the same day. Heleft a widow named 
Nalini Sondari Gupta, the appellant, opposite 
party, in this case, a daaghter, Sarat Sasi by 
another wife Niroda Sundari Gupta, and his 
mother Bama. Sundari. Bama Sandari sap- 
plied for Probate of her son’s Will but died 
before the order on her application was made. 
An order in thia matter was passed on the 
81st March 1884. The next proceddings were 
the two applications one by Prosonno Chandra 
Son, the father of Nalini Sundari, and the 
other by Umesh Chandra Mojomdar, the 
brother of Niroda Sundari, for Letfe:s of 
Administration with the Willannexed Both 
theae applications were refused on the 2nd 
April1884. Thematter was then bronght 
up tothis Court. but the appeal was dismissed 
on the ground that no Letters of Administra- 
tion could be granted the estate’ then being 
in the custody of the Court of Wards. In 
1839 the present petitioner Bijoy Kumar 
Roy Chowdhury was born. Heis ihe son 
af Sarat Sasi, and so, grandson of Kashi 
Nath. On the Záth April 1893, Probate of 
the Will of Kashinath was granted to Nalini 
Sundari as executrix. There had besn an- 
other application by Barat Sasi, who was 
then a minor, through her huaband for Let- 
ters of Administration with the Will annexed 
which was disposed of on the same day,-that 
application being dismissed. It appears that 
Probate wasgranted to Nalini Sundari in 
consequence of a compromise which was 
arrived at between her and Basant Kumar, 
the husband of Sarat Sasi. it was agreed 
between them that the objection’ ta the Pro- 
bate should be withdrawn, and the Will 
was proved in common form by the examina- 
tion of one witness. The petitioner attained 
his majority on the 25th July 1907. Previ- 
ous to this, his mother Sarat Sasi had died 
on the 18th June 1908. He filed ‘the’ pre. 
gent petition for revocation of the Probate 
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on the ground that he had not been cited in 
the Probate Prooeedings of 1893. The peti- 
tioner is the reversioner to the eatate of 
Kashi Nath Gupta and he would, therefore, 
be entitled, apart from any Will, to succeed 
to that estate, after the decease of Nalini 
Sundari, the testator’s widow. 

The learned District Judge has granted 
the application and disposed of the objections 
of Nalini Sondari Guptain a somewhat per- 
funotory manner. He holda that, because the 
petitioner was not cited, ihe Probate must, 
therefore, be revoked and he has nct gone 
. into any other questions though Nalini Sun- 
dari, the opposite party, had put in a petition 
raising & number of issues. ` We think that 
the learned Judge was in error and that he 
ought to have considered the other qcestiona 
arising before he could revoke the Probate 
on the ground ‘that the petitioner was not 
cited. We may refer to the case of Kunia 
Lal Chowdhury v. Kailash Ohandra Ohowdhery 
(1). In that case it was held that though an 
infant basarightin such cases to apply after 
he comes of age for revocation of Probate ob- 
tained by consent, yet he may be barred by 
acquiescence and delay for along time or by 
subsequent ratification of the disposition of 
. the Will from putting the executor to the 
proof of the Will in solemn form or from 
contesting its genuineness. In the present 
case it is alleged that the petitioner did, asa 
matter of fact, acoept the two-anna share 
which was bequeathed by the Will to Sarat 
Sasi and her heirs, that he had been "in en- 
joyment of that share and he oennot now 
dispute the Probate or the ,genuineness of 
the Will. This, and other circumstances 
must be inguired into by the Diatrict Judge 
before he can pass an order in favour 
of the petitioner. The Judge must in- 
quire whether the petitioner is debarred 
in any way from applying lo have the pro- 
ceedings re-opened. 1f, after taking such evi- 
dence as may be offered on that point, he still 
decides in favour of the petitioner we think 
that he ought to give the opposite party an 
opportunity of proving the Willin solemn 
form in the presence of the petitioner. There 
seems to be no reason why tbis should not be 
done without instituting fresh proceedings 
in the matter of Probate. 

"We accordingly allow this appeal, sot aside 
the order of the District Judge and remand 

(1) 14 O. W. N. 1068; 7 Ind. Oag. 740. 
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the cass to him for determination of the 
various points after taking fresh evidence. 
The costae of this appeal will abide the 
result of the proceedings before the District 
Judge. We fix the hearing fee in this appeal 
at five gold mohurz. < 
Apppeal allowed and 
Oass remanded. 





ALLAHABAD HIGH COURT. 
Srcoxup Orvit Apreat No. 1192 or 1910. 
June 21, 1911. 

Present:—Mr. Richards, K. O , Chief Justice, 
and Mr. Justice Tudball. 

Sheikh ATAULLAH axp OTHERE— 
PLAINTIFEFS— APPELLANTS 
tergwus 
Shakh SHAMSUDDIN amp OoTHER8—- 


Derenpants — RESFONDENTS. 
Pre-emption-— Wajib-ul-ars— Construction—"‘Hiesn- 
dar karibi”, meaning of— Preferential stght betueen 
relatites of the 4th and 7th degrese—Proof. 
The Wajb-wl-ers of a village provided that on 
property being transferred it should first be offered 
te & Be a ANE karibi and then to a Àissadar thok. The 
plaintiffs were related inthe 4th and the de- 
fendants in the 7th degree to the ve 
Held, that the plaintiffs had failedto prove gi 
ferential right over the defendants, 


Second appeal from the decision of the 
District Judge of Azamgarh, dated tho 29th 
July 1910. 

Mr. Muhammad Ishag, for the Appellants. 

Dr. Tey Bahadur Sapru, for the Respond- 
ents. 

Judgment.—tThis appeal arises out of 
& suit for preemption. Both the Courts be- 
low dismissed the plaintiffs’ anit. The plein- 
tiff and the defendant vendee are both re- 
latives of ihe vendor. They both are co- 
sharers in the same thok. The Wanb-wLars 
which the plaintiff relied upon provides that 
upon a transfer the property is to be Arab 
offered to a Atssadar karabi and then to kissa- 
dar ihok. The plaintiffs are relatives of the 
4th degree. The defendants are relatives. in 
the 7th degree. The plaintiffs contend that 
they are near co-sharers within the meaning 
of tbe expression in the Wajth-ul-ars whilethe 
defendants are not near relatives. It is very 
doubtful what is the exact meaning of the 
expression Atssad.r karibi inthe Wanb-ul ar, 
and it is not easy to say that it would not 
jnclude relatives of the 7ih degree if it in- 
cludes relatives of the 4th degree. The rea] 
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question for us to decide is, whether or not 
the plaintiffs have discharged the onus of 
proving the usage by the mere production 
of an ambiguous Wayb-ul-ars without any 
other evidence in support. In opr opinion 
they have not. We accordingly :dimias the 
appeal with costs including in this Oourt 
fees on the higher scale. 
® Appeal dismissed. 
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OUDH JUDIOIAL COMMISSIONER'S 
COURT. 
Srooxp Oime Appear No. $04 or 1910. 
Maroh 2, 1911. : 
Present: —Mr. Ohamier J. O. 
NAGESHAR —DrrssDAWT— ÁPPRLLAXT 
OOTEME 5 
Musammat PURAN DEI—Pranmr— 
RESPOK DENT. 
. Trespasser, iwit against, by person dispoesessei— 
Plaintiff entitled to recover on tke strength of previous 
possestion—Hindu Law—Uachashty after husband's 
death, no ground for enclusion after inheritanos, 

Wheré the plaintiff has been in ion for 
many years and is dispossessed by the defendant, he 
is entitled to recover possession on the strength of 
his previous possession as against the defendant 
who is a mere n 

A widow does not lose her right of inheriting land 
left by her husband simply because after his death 
sho Jived asthe mistress of her husband's brother. 


Appeal against the order of the Diatrict 
Jadge, Gonda, dated the 29th March 1910, 
reversing the order of the Munsif of Gonda, 
dated the 22nd November 1909, 

Mr. P. N. Rosdon, for the Appellant. 

Mr E. Manuel, for the Respondent. 


Judgment.—tThis suit for possession 
of a small plot of land was instituted on May 
25th, 19 9. The plaintiff alleged that she 
had been io possession of the land for many 
years till October 266b, 1908 when she was 
dispossessed by the defendant. The lower 
Appellate Court has found on the evidence 
that the plaintiff was in possession. for many 
years up to October 1908, when she was dia- 
possessed. Iam bound by this finding and I 
must, therefore, overrule the plea taken in 


this appeal that the suit is barred by limite- . 


tion. The only other question, raised in ap- 
peal is whether the plaintiff has lost her right 
becanée she married, or lived as the mistress 
of her deceased husband's brother. - I do 
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nob think that anoh a qnestion really arises, 
It is obvious that the plaintiff is entitled to 
recover the land on the strength of her pre- 
vious possession as against the defendant 
who is a mere freapasser. I nm not, hawever. 
prepared to dissent from the observations of 
the District Judge that even if the facts are 
aa atated by the defendant the plaintiff rannot 
be held to be guilty of incontinence or un- 


' chastity auch as would prevent her from in- 


heriting the property in suit. There appears 
to me nothing in this appeal. 
I dismiss it with costs. 


Appeal dismissed, 





OUDH JUDIOIAL COMMISSIONER'S 
COURT. 

Secoxp Cryin Appsat No. 287 ov 1910, 
February 22, 1911. 
Present:—Mr. Ohamier, J. C. 
SUKHNANDAN —UmrisDANT— ÀPPELLANT 
ter£us 
PARSHADI-—PIAIXTITF-—AXD AKOTHER — 
DuranpANT— HEE£PONDEATS. 

- Pre.emption— Property sold not tn possession af rendor 
—Owdh Laws Act (XVIII of 1870), Ohap. II. : 
Where property was sold which vas not in the posses- 
of the vendor at the time of sale and he hadonly a 
doubtful right to recover it: Held, that the sale of 
such a right oonld not be the subject of a suitor pre- 

emption under Chapter IT, of Oadh Laws Act ^ 
Mirra Mohammad Abbas Ali Khan Bahadur v. A. 
Qutvros, 9 0.0. 86 and Khurshed Ali v. Rashid Husain, 
9 0. O, 831, followed. os 
Abdul Wahid Khan v. Shaluka Bibi, 21 O. 430, 
roferred to. 


Appeal againgt the order of the District 
Judge, Hardoi, dated the 8th June, 1911. con- 
firming that of the Munsif, Sandila, dated the 
Sth April 1910. 

Babu shwari Dayal, for the Appellant. 

Babus Basxdeo Laland Gopal Sahat, for 
the Reapondents. 


Judgment.—This caso presenta some 
unusual features. One Niranjan purchased 
& 3-anna share in Mausa Deonathpur from 
some  Muhammadang. Thereupon, Lalta 
Prasad and Baldeo who were co-sharers in 
the village brought a auit for preemption 
and obtained & decree. It seema that Baldeo 
Prasad was a man of no means and an 
agreement was entered into between Lalta 
Prasad and Baldeo Prasad on the one ide 
and Kedarnath and the frat doefendan: 
Sokhnandan on the other to the effect that 
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Baldeo Prasad should obtain nothing by the 
decree when passed and that’ the other 
three persons Kedar Nath, Sukhnandan and 
Lalta Prasad should each take a one-anne 
share in the property and these three were 
to contribute to the expenses of the liti- 


gation. A decree having been obtained 
by Lalta Prasad and  Haldeo Prasad a 
anit was brought by Kedar Nath and 


Snkhnandan for a Ceolaration that the 
money deposited on behalf of Lalta Prasad 
and Baldeo Prasad did not belong to them 
bat really belonged to Kedar Nath and 
Sukhnandan. The matter was referred to 
arbitration and among otker things it was 
decided by the arbitrators that Sukhnandan 
«as entitled toa 6-pies share as against 
Baldeo Prasad and a decree fora 6-pies 
share was passed accordingly. In the 
present suit the respondent Parshadi who 
ja a co-sharer in the village claims posses- 
sion by preemption of this 6-pies share 
decreed to Sukhnandan in pursuanoe of the 
award. The defence is, that the iransao- 
tiong by which the 6-pies share passed to 
Sukhnandan do nob amount to a sale, and 
if they do &mount to a sale they do not 
give rise to aright of pre-emption under 
Ohapter II of the Oudh Laws Act. Both 
the Courts have found in favour of the 
plaintiff. In this seoond appeal by 
Sukbnandan reliance is placed upon the 
decisions of this Court in Mirra Mohammad 
Abbas Alt Khan Bahadur v. A. Quteros (1) 
and Khurshaid Als v Rashid Husain (9) in 
"which it was laid down that where property 
ia notin possession of a vendor at the time 
of a sale, and he has only a douboful right 
to recover it, such amght cannot be oon- 
sidered & proprietary or under-proprietary 
tenure, or share of such a tenure, and cannot 
be the subject of a suit for pre-emption 
under Chapter II of the Ondh Laws Act. 
The plaintiff-respondent found great 
difficulty in sbowing in his plaint that 
there had been a eale of the share which 
he claims. After stating that the defendant 
Baldeo became entitled to a ons-anna-6.- 
pies share under the preemption decree 
he says that Snkhnandan sued Baldeo for 
possession of a 6-piea share on the al. 
legation that he had purchased that 6-pies 


share; and then he goes on to refer to ibe 
(1) 9 0. 0. 86. 
(2) 9 O. C. 881, 
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arbitration award and to the decree passed 
thereon. It is quite clear that there was 
no agreement by Baldeo for sale of the 6- 
pies share to Sukhnandan after decree for 
pre-emption was passed in favour of Baldeo 
and Lalta. Whatever agreement there was 
the sale of a share to Sukhnandan took 
place before the snit was brought. The 
subject of that agreement was not property 
in possession bat was property which was 
to be claimed by a anit to be instituted, at 
the expense of Sukbnandan and others. IE 
the defendant Niranjan had succeeded in 
that suit there would have been no pro- 
perty upon which the agreement could have 
operated. In fact, the transaction was an 
agreement to sell a share in a law enib as 
was pointed out by their Lordships in the 
case of Abdul Wahid Khan v. Shaluka Bsbs 
(3). The Courts below have given the 
plaintiff in thia suit & decree for pre-emption 
on payment of the price paid for the share 
in pursuance of the decree for pre-emption 
in the suit brought by Lalta Prasad and Baldeo 
Prasad. Bat this sum does not represent 
the price which Bakhnandan paid for the 
property. The property has oost him the 
amount which was payable forthe share 
under the decree and whatever he spent in 
prosecution of that suit. It seems to me im- 
possible to hold that this suit is maintainable, 


. in view of the decisions of this Court referred 


to &bove. 

I, therefore, allow thia appeal, set aside the 
decrees of the Courts below and dismiss the 
plaintiff's suit with costs. Sukhnandan will 
get his costs from the plaintiff in all three 
Courta. 


Appeal allowed. 
(8) 21 O. 406; 31 L A. 26. i 
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Subsequent consent decres against him as shebait— 
Whether binding dn successor— Civil Procédure Code 
(Act V of 1908), s. 47—Otvil Procedure Oods (Act XIV 
of 1882), s. 8765. 

When a decree has been obtained against & person 
on the allegation that he is tne shsbast of a temple, 
and it is sought to execute that decree against the 
suocessor ofthe Judgment-debtor, it is open to the 
person against whom the application for execution is 
made, to show that the decree was obtained against a 
person who was not ihe shabait, and that consequently 
it if not capable of execution against the properties 
of the endowment in his hands. 

The question falls within the scope of sectlon 47 
of the Code of 1908 and should be iiu by 
the Oourt of execution. 

B , the shebait of a temple, was dismissed by the 
High Gouri. After that he confessed judgmentina 
suit brought against him as shebast for money. The 
plaintiff was apprised of the circumstance that 8. 
had been dismissed, but the sire was not heeded 
and s compromise dearse 

Held, that it was dabis, upon the Oourt to 
ascertain under section 875 of the Code of 1883, 
whether the suit had been adjusted bya lawful 
agreement or compromise, thab it should not have 
beer decreed on confession of judgment by the 
defendant as his authority as sheba had been 
terminated, and that the oonsent deoreo was not 
binding upon the properties of the endowment. l 

Appeal from the order of the District 
Judge of Sonthal Parganas, dated May 3rd, 
1910, confirming that of the Sub-Judge of 
Deoghur, dated March 29th, 1910, : , 

Mr. 8. P. Sinha and Babu Mohini Mohan 
ÜOhaiterjee, for the Appellant. 

Dr. nash Behars Ghose, and Babu Laohmi 
Narain Singh, for the Respondents. 

Judgment.—tThis appeal is directed 
against an order by which the Court of appeal 
below, in conourrence with the Court of first 
instance, has direcied the sale of properties 
of a religious endowment in execution of a 
decree for money obtained by the respondente 
againat & former High Priest. The circum- 
stances under which the decree now under 
execution was obtained, and the order in 
question has been miade, have not formed the 
aubject of controversy before this Oourt. 
Early in the year 1805 the respondenta before 
us brought a suib against one Shailajananda 
Ojha in his character as High Priest öf the 
deity Baidya Nath in the Distriot of Deoghar 
for the recovery of Re. 1,961 as principal, and 
Rs. 1,815 as interest thereon dae under a 
registered bond. On the 27th September 
1905, the defendant put in a petition of 
compromise ein which he prayed that the 
claim might be decreed in full, and made 
recoverable by the attachment and sale of 
the properties of the temple, if the judgment- 
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debt was nob satisfied “on or before the 16th 
October 1908. Before the decree conld be 
made on the basis of this confession of judg- 
ment, one Umeshananda Jha, now appellant be- 
fore us, applied to the Subordinate Judge for 
adjournment of the hearing of the suit. He 


_ stated that the defendant had oessed to boe 


the High Priest under a deoree of the High 
Court; that be was no. longer competent to re- 
present the properties of the endowment; that 
no decres ought to be made upon his admission 
and that the suit ought not to be heard till 
a new High Friest had beenduly appointed. 
As a matter of fact, on the 15th April 1597, 
Umeehananda himself, along with other per- 
sous, had commenced & suit under section 
539 of the Civil Procedure Code of 1582, 
for &dministration of the trust; for removal 
of Shailajananda from the office of High Priest 
on various charges of misconduct and malver- 
sation: for the appointment of a High Priest 
and for incidental reliefs. On the 4th Joly 
1901 a decree was made in that suit by which 
Shailajanauda was dismissed from the office of 
High Priest, and elaborate directions were 
given for the election of his successor and for 
management of the properties of the endow- 
ment. On the 5:h August 1201, Shailajananda 
preferred an appeal to this Oourt, by which he 
assailed the proprieby of the decree im every 
particular. On the 16th Jane 1908 the appeal 
was dismissed, and the dearee of the original 
Oourt by whioh Shailajananda had been dis- 
missed from the post of High Priest was œn- 
firmed. | Shatlajananda v. U meshananda (1) !. 
On the 27th September 1905, when Shailaja- 
nanda coufessed $adgment, the position, there- 
fore, manifestly was that there was a final 
decree against him by which ho was dismissed 
from his office of High Priest The petition of 
Umeshananda, however, inthe snit by the 
respondenta for recovery of money due 
under the registered bond, was completely 
unheeded; and notwithstanding hig protest, 
the Court made a oonasnt deoree. That 
decree, it will be observed, could not be ere- 
cuted before the 16th October, 1908. Mean- 
while, pursuant to the decree of this Court 
in the suit for administration of the trust, 
Umeshananda himself was elected as the 
High Priest. On the 28rd August, 1909, 
the respondents decree-holders applied for 
execution of the consent decree against 
the properties of the endowment in the 
(1) 2 0. L. J. 480. 
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hands of Umeshananda. Amongst other 
objections to the exeontion, he urged 
that the decree was not operative, in the 
circumstances stated, against the properties 
of the endowment, and prayed that the ap- 
plication for execution might be dismissed. 
The Subordinate Judge summarily overruled 
this objection on the ground that the validity 
of the decree. could not be questioned in 
execution proceedings and directed the attach- 
ment and sale of the properties mentioned 
in the gchedule to the application of the 
decree holders. Upon appeal, that order has 
been confirmed by the District Judge. The 
validity of that order has now been ques- 
tioned in this Court substantially on two 
grounds, namely first, that it was open to 
the appellant to establish that he was not 
the representative of the original judgment- 
debtor, and, secondly, that, upon the admitted 
facts, there was bo room for controversy 
that, as & matter of law, the properties of 
the endowment, now in his hands as the 
High Priest, were not liable to be sold in 
execution of the deoree. In our opinion, 
these contentions are well fonnded, and must 
prevail. 

In support of the first contention it has been 
argued by thelearned Oounsel for the appel- 
lant, not that the validity ofa decree can bo 
assailed in the course of proosedings in exe- 
cution of that decree, but that this principle 
has no application to the case before us. In 
fact, the authorities are numerous and well- 
established on principle that it is not open to 
judgment-debtor to question the validity 
of a decree towhich he is a party, in 
proceedings in execution of that decree, [see 
the judicixl decisions collected and reviewed 
in the case of -Nogendra Bala Ohowdhurani 
v. Secretary of State for India in Ovuneil (2) ]. 
But here that doctrine has manifestly no 
application. The decree-holders do not seek 
to execute the decree against the original 
judgment-debtor. As observed by their Lord- 
abips of the Judicial Committee in the case of 
Jagadindra Nath Row v. Hemanta Kumai 
Debi (8), it is only in an ideal sense that an 
idol may be regarded as juridical pereon, 
cape ble, ag such, of holding property; the 
possession and management of the dedicated 
property belongs to the shebet/: ihis carries 


with if the right to bring whatever 
(2) 10 Ind. Cas. 532. 
(8) 83 C. 129; 31 T. A. 208; 7 Bom. L. B, 766, 
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suits are necessary for the protection 
of the property and every such right of suit 
is vested in ihe shebatt, nob in the idoL The 
samo doctrine, which is applioable to the in- 
stitution of suits, obviously governs the de- 
fence of claims sought to be enforced against. 
the properties of tLe idol; in other words, 
when a dectee is obteined against the pro- 
perties of an endowment, the decree is net 
against the idol, but against the shebast in bis 
character as representative of the idol. *In 
the case before us, the plaintiff has obtained 
& consent decree against Shailajananda on the 
assumption that he was, atthe time the decree 
was made, the High Priest of the temple of - 
Baidya Nath. He seeks to exegate that 
decree against the properties of the endow- 
ment in the hands of Umeshananda, the pre- 
sent High Priest.  Umeshanande .' takes 
the objection that the decree cannot be exe- 
cuted against the properties in his hands, 


-unless it is established that he is the repre- 


sentative of the original judgment-debtor. 
In our opinion it is not only open to the 
present High Priestto urge this objection, 
but incumbent upon him, in hia character aa 
High Priest, to interpose this defence, if there 
is any substance in it on the merits. Baut 
it has been argued that if the appellant ia 
not the representative of the original judg- 
ment-debtor, itis not competent to him to 
appeal against the order of the i below; 
this contention is clearly unfounded indor. 
wari v. Thakur Lakhpet Nuth, (4)] the respon- 
dents have obtained the der in their favour 
as properly made in execution proceedings; 
they cannot now impugn the appeal as in- 
competent on the ground that the order 
could not have been made under section 47. 
We must, therefore, examine the soundness 
of the contention of the appellants. The 
answer to the question, whether he ia the 
representative of the previous High Priest, 
depends upon the n&ture'of the decree and 
the circumstances under which it was made 
[Ishan Ohunder v. Bent Madhub (5)]; in other 
words, the teat to be applied is, whether in so 
far as the interest sought to be attached in 
execution of the decree ia concerned, thé ap- 
pellant is bound by the decree? Itis further 
obvioug, under sub-section (8) of section 47 
of ihe Code ot 1608, that the queefion whether 


the appellant ig or ia not the representative 
(4) 15 O. W. N. 725; 8 Ind. Cas. 28. 
(5) 24 O. 68; 10, W. N. 86, 
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of the original judgment-debtor, must be 
determined by the Oourt by which the 
decree is executed. We must consequently 
hold that when & decree has been obtained 
against a person on the allegation that he is 
the shebait or High Priest of a temple, and 
that decree is sought to be executed against 
the suocessor of the judgment-debtor, it is 
open to the person against whom the appli- 
cation for execution is made, to show that 
the decree was obtained against a person who 
was, either as a matter of factor of law, 
not the shebatt or High Priest of the templa 
and that consequently it is not capable of 
execution against the properties of the endow- 
ment in his hand. That questions of this 
character can be decided in the course of the 
execytion proceeding is conclusively estab- 
lished by analogy of two important classes of 
cases. In the firat place, it has been ruled by 
this Court, in the oase of Amar Ohandra v. 
Sebak Chund (6), which acoords with Umed 
v. Goman Bhaisi (7) and Nhivram v. Sakha- 
ram (8), that where a money-decree has been 
passed against the father of a Mrtaksharae 
family and upon the death of the judgment- 
debtor before issue of execution, the deoree- 
holder seeks to proceed against the sons, it ig 
open to the latter to urge that the debts on, 
which the decree was passed were tainted 
with immorality and consequently, thd.deoree 
was not enforcible against them. This view 
has now received Legislative sanction in Bec- 
tion 58 of the Oode of 1908. In the seoond 
place, where s decree has been obtained 
against a Hindu widow, and erecutior is 
sought after her death against properties 
of her husband in the hands of the rever- 
sionary heirs, itis open to the latter to urge 
that the decree was not capable of execution 
as against them [Ramkisore Ohuckorbutiy v. 
Kally Kanto Ohuckerbutiy (9); Premomyt 
Ohoudhurant v. Preo Nath Dhur (10) and 
Saaasi Kuer v. Ram Gobind Singh (11);. We 
must consequently hold that the question 
raised by the appellant against whom execu- 
tion is sought by the decree- holder respond- 
ents falls within the scope of section 47 of 
the Code of 1908, and ought to have Peen 

(6) 84 O. 643; 11 0, W. N. 593; 50. L. J. 401; 8 
M. L. T. 207. 

(7) 20 B. 885. 

(8) 38 B. FO Bo L. R. 080; 1 1nd. Cas. 450. 


49) 6 O. 479. 
(12) 23 O. 688. 


(11) 11 Ind. Cus. £0. 15 C, W. N. £67, 14 O.L J. 91. 
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investigated by the Courta below. The 
first ground upon which the judgment of 
the learned Distriot Jadge is assailed must 
consequently prevail. 

In support of the second ground taken by 
the appellant, it hag been urged by his 
learned Counsel, thet at the time the consen* 
decree was made, Shailajananda was incompe- 
tent to represent the endowment, and that oon- 
sequently ihe decree now sought to be execut- 
ed, has no legal efflonoy whatsoever against 
the properties dedicated to the deity Baidya 
Nath. In support of thia contention, reliance 
has been plased upon the well established 
doctrine that, when a anit has been instituted 
anda deoree made, for the execution ofa 
truat, the powers of the trustee are thenceforth 
so far paralysed that the authority of the 
Oourt must sanction every subsequent pro- 
ceeding: consequently, the trustee cannot 
commence or defend any action or snit, or 
interfere in any other legal proceeding, 
without firat consulting the Court as to the 
propriety of his intended action. This doctrine 
was recognized as well founded on principle 
in the cases of Mitchelson v. Piper (12); Jones 
v. Powell (18); Irby v. Irby (14) and Minors 
v. Baitison (15); [56e slao Shewen v. Vanderhorst 
(16)]. The position, it may be oonceded, is 
different if a suit has merely been instituted: 
bat a decree nob yet made (Cafe v. Beni (17) 
and Nesres v. Burrage (18) |; the mere institu- 
tion of the suit does not take away the power 
of the trustee to exercise his authority ; there 
must be a decree in the case, for if there is 
nothing before the Court bnt a bill, it may be 
dismissed at any time and the authority 
of the trustee, left as it was, before the bill 
was filed. But even in the case of a mere bill 
it has been said that the trustee ought to 
consult the Court in important matters, before 
irourring large expenses [| Attorney General v. 
Claok (19) and Talbot v. Marshfield (20)]. 
The principle thus expounded in the decisions 


of the Court of Chancery, to which we have 
(12) (1886) 8 Sim. 64,5 L. J. Oh. 294. 
D ue 4 Brav., 96. : 
14 24 Beary. 62b. 
(15 1 A.O. 428; 40 L. J. Ch. 2; 35 L. T. 1; 
25 W.R. 


(16) (1820) 2 Rus & My. 75 Affd, (1831) 1 Rus. & 
My 847, 1 L. J Oh. 107. 

e (1848) 8 Hare. 240. 

18) (1840) 14 Q. B. 804; 80 B. BR 202; 10 L. J. 
Q. B. 68; 14 Jur. 177 

(19) ) Beer. 40713 Jur 215. 

(20) 4 Eq. C61; 87 I- J. Ch. 52. 


r 


1857 
Ta 
37. 
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referred, lias been recognised and adopted: 
in the American Courts as founded on rearon_ 


and good sense [ Abell v. Brown (21); Abell v. 
Abel (22) ]. 


American Courts that if a trustee, after a 


decree has been made in a suit for administra- - 


tion of the truat, acts in defiance of the order 
of the Court, his act amounts to a contempt 
for which he may be arrested and committed 
[Wotman v. Woriman(23) ]. The decisions in 
England and America just mentioned are in 
no way binding upon us as authorities; but 
they clearly indicate that the doctrine in 
question is founded on grounds of justice, 
equity and good conscience, and, not on any 
technical rules of English or American juris- 
prudence. Now, what is the position in the 
case before us, if the ciroumstances are 
examined in the light of the principles 
just explained? A suit had been commenced 
under section 539 of the Civil Procedure Code 
of 1882, for dismissal of the then High Priest, 
Bhailajanada on grounds of misconduct and 
malvertation, for the appointment of hia 
successor and generally for the adminiatra- 
tion of the trust under the direction of the 
Court The primary Court had decreed the 
guit on the 4th July 1901, and that decree 
had been confirmed by this Court on appeal 
on the 16th June, 1905. The effect of that 
decree waa Lo dismies Shailajananda from the 
cfice of High Priest Notwithstanding this 
deoree which was couched in the plainest 
possible terme, Shailajananda, as defendant in 
ihe guit of the respondenta, confessed judg- 
. ment on the 27th September 1 05. Long 
before that date, hia authority to bind the 
endowment had been terminated by the 
decree of this Court. The plaintiffs-respon- 
dents were apprised of this circumstance, 
and they were warned ihat the acceptance 
of a corsent decree mightinvolve them in the 
gravest dificultics. The protest, however, was 
not heeded, and the Court, it must be admit- 
ted, did not realize its duties in a matter 
of thia dercription. The plaintiffs and ihe 
defendant ccmbined to invite the Court to 
makea decree fcr money which was to be 
ultimately executed against the properties 
of the endowment. Before the Court accepted 
this compromise as the foundation of ita 
(21) (1880) 55 Maryland. 217. 

(22) (1801) 75 Maryland. 44 &t p. 04,28 Att. n; 


23 Atlantic 369. 
(28) (1658) Txney 862; 20. Fed. Cas 303. 
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Heg 


decree, it was incumbent upon ib to ascertain 
under section 875 of the Code of 1589, whe- 
ther the anit had been adjusted by @ lawful 
agreement or compromise. If the matter 
bad been seriously examined for a moment, 
from thia point of view, it would have been 
manifest to all parties concerned that the 
suit-should not be decreed op confession of 
judgment by the defendant. Butit haa 
contended by the learned Vakil for the 
respondents that the decree is neverthaleas- 
binding upon the properties of the endowment 
in the hands of the present appellant on the 
principle that it was not obligatory upon 
Shailajananda to contest the claim of the plain- 
tiffs; and he has relied upon the dootrine- 
vecdenikéd by their Lordships of the Judicial 
Committe in Letra; Roy v. Mahtab Ohand (24), 
that it ia not the duty of persons in the posi- 
tion of guardians of infants, to contest all 
claims againat the estate of their wards, whe- 
ther well or ill-founded. Reference has. also 
heen made to the judgment of Mr. Justice 
Markby in Tarint Oharan Ganguli v. Watson > 
(25) in which that learned. Judge considered 
the question of the potency of a compromise 


“bya Hindu widow to affect the estate of 


her husband when it passes into the: hand 
of the reversionary heirs. It is not necessary 
forus to examine in detail the judicial decisions 
to which reference has been made, because 
they arẹ, in our opinion, clearly distinguish- 
able. Weare eoncerned here with a consent 
decree made on the basis of an admigsion bya 
person whose antbority to find the trust estate 
had been completely terminated by the decree 
of this Court. As pointed ont by this Court 
in the case of Rat Lakshi Dan v. Katiyant 
Dag, (R. A. No. 389 of 1908), though & 
ecnsenb decree is just as binding upon 
a party to the proceeding as & decree 
aftcr a contentious trial, yet & coneent 
order is & mere creature of agreement, fnd, if 
greater eacctity were attributed to it than 
to tLe original agreement itself it would be 
to give the branch an existence independent 
of the tree [ Burddersfield v. Lister(20) |; the 
consent order is only the order of ihe Court 
carrying out an agreement between the parties. 
In ihe light of ibis principle, what is the 
position of the parties here? On the day 


(24) 14 M. T. A. 898, 10 B. L. R. 85,17 W. B. 117. 

(25) 12 W. R. 413, 8 B. L. R. A. O. 487. 

(£6) (1885) 3 Ch. 278, 64 L.J. Ch. 628, 12 E. 88); 
72 L. T. 508, 48 W. R. 567, 


- 
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entered into an agreement with the respon- ~ 


dents to bind the endowment, his ‘act would: 
have baen null and void, because, as already 
explained, his authority as High Priest had 
been terminated. He was a trespasser in 
possession and the persons -who ascepted the 
agreement, in spite, of. the protest of the 
appellari, were fully; apprised ' of this oiroum- 
stanċa. ' There is, therefore, ‘no ‘analogy 
between the cass before us and” the class of 
cases to which reference: has been made in 
the course of argument &b the Bar, namely 
cases in which widows and gtardians of 
infants sought to' bind the estates of their 
husbands or wards by their acta. -The prinoi- 
ples deducible from Karim-ud-din-v. Gobind 
Krishna (27) and Khunat Lal; v. Gobind 
Krishna (28) in which their Lordships of the 
Judicial “‘Oommittee reversed the decisions 
of the Allahabad High Court' in Gobind 
Krishna v. Abdul Qryyum (29) and Gobind 
Krishna v. Khunni Lal (80) are of no assis: 
_ tance to the respondents they merely ahqw 

that a family -settlement is not necessarily 
invalidated beo&use one.of the parties happens 
to be-a limited or qualified owner in the posi- 
tion ofa Hindu widow, daughter or mother. 
Nor is there any anslogy between the case 
‘before us and the cases in whioh trustees have 
released or compounded debts due to the 
trust estate [Blue v. Marshall: (81) and 
Forshaw v. Higginson -(82)]. The position, 
therefore; is, in our opinion, incontestable 
that the consent decree. which the respond. 
ents seek to execute, is, in no way, binding 
upon the properties of the endowment. The 
‘second objection, therefore, taken by the 
‘appellant, must succeed. We may add that 
-we do not regret this conalasion bacause it is 
manifest from the proceedings that the plain- 
-tifs have deliberately, with their eyes open 
and in spite of the protest of the appellant, 
taken a consent deoree under circumstanees 
by no means free from suspicion. 

The result, therefore, ia that. this appeal 
is allowed; the order of the Courta below 


(27) 10 O. L. J. 248; 18 O. W. N. 1117; 8 Ind. Oas, 
bal wit 86 L A. 188, 0 A. L. J. 807; 11 Bom. 
E J. 275; 19 M. L. J. 037. 

L.J. 676; 10 Ind Oas. 477; 15 O.W.N. 545, 


4 G. 83730 Dar 485; 26 LJ. 
2) 476, € W. B, 434. 
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disoharged, aud the application for exeou- 
tion dismissed -with cokts.in all the Oourts. 
We assess the ‘hearing fee in this Oourb at 
five gold mohurs. 

Appeal allowed. 
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| - AULAHABAD HIGH COURT. 

 Broos» Ofvin Appmit No. 804 or 1811. 

Li June 17, 1811. 

Present: —Mr. Justico Piggott. 
 HANWARNT SINGH AND AMOTHEB — - 
PLAUFTIFFS — ÁPPSLLiNTE 
vertus 
KAMTÀ —DzraupAxT—RrasPOX DENT. 
Landlord and tenant — Right of residential. tenant «2 

a village to sell the right of residence. 

The residential tenant of ẹ house situated in a 
village in the United Provinoes has, in the absence of 
any evidenceas to custom or contract to the contrary, 
no right to sell the site on which the houss stands. 
He cannot oven sallthe right of residence upon the 
sitein question. 

Muhammad Usman v. 
9 Ind. Ons. 314, referred to. 

Second appeal from the decision of the 
Small Oause Court Judge of Allahabad, dated 
the 27th of January 1911. | 

Mr. Purushatam Das Tandan, for the Àp- 
pellant. 

Mr. Durga Oharan Banerji, for the Re- 
spondent. 

Judgment.—The question raised by 
this appeal ia, in my opinion, determined 
by authority, particularly by the case - of 
Muhammad Usman v. Babu (1). The re- 
sidential tensht of a house situated in a 
village in these Provinces has ncoording.to 
the principles laid down ir that ruling, in 
the absence of any evidence as to custom 
or contract to the contrary, no right of sale 
in respect of the site on which the house 
etands. He cannot, as I understand it, even 
gell the right of residence upon the nite in 
question. In the words of Stanley, O.-J., 
ruling above referred bo, the 
assertion of such a right means ‘that a tenant 
may by assignment transfer to a stranger 
a right of residence whithont the consent of 
the semindar and so force upon the latter a 
tenant who may be distasteful to him.” I 
do not understand that the general law 
makes any distinction between tenants of 
houses who are also cultivating tenants in 


the village aud those who are not, except 
(1) 8 A. L. J. 61; 9 Ind. Oas. 814 


Babu, 8 A. L. J. 01 


~~» 
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in so far as there may be customary rights 
differentiating the position of the two classes 
of tenants. If this view of the law is 
correct, it is immaterial whether Durga in 
the present case had or had nota cultivator's 
holding in the village. I set aside the 
deoree of thelower Appellate Court and re- 
atore that of the Court of first instance. The 
pleintiffs will get their costa in this Court 
and in the Oourt of first instance. The 
defendant will bear his own costs in the lower 
Appellate Court where the plaintiffs were not 
represented. 
Appeal allowed, 





ALLAHABAD HIGH COURT. 
Sxcomp Orvic Appaat No. 1289 or 1910. 
June 29, 1911. 
Present:—Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Tadball. 
JAGDATT MISRA-——PLAINTIEY—À PPELLANT 
versus 
DALTHAMAN amp orHses—-Dersspints— 
RESPONDENTS. 

Pre-smption— W ajib-ul-arx—Hissadar karibi— Near- 
nass in blood—Consiruction—Praferential right 

“ In a village tharo was no thok nor patti but there 
was only one khata. In the khata, however, there 
wero separate groups of oo-aharers whose members 
collected their share of the profits as a group. The 
Wajib-si-ars of the village set forth that at the time 
of transfer the pro was Arab to be offered toa 
nearer oo-sharer (Aigsadar  karibi) Relying upon 
this document salone the plaintiff who was a blood 
relation of the vendor, brought this suit for pre- 
emption against vendeo who wgs otherwise on 
equal footing with hims 

Held, thag the plaintiff had no preferential right 
to pre-empt. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 3lat 
August, 1910. 

Mr. Mangal Prashad Bhargava, for the 
Appellant. 

Mr. Inoar Saran, for the Respondent. 

Judgment.—tThis appeal arises ont 
of & suit for pre-emption. The plaintiff 
relied upon the toajb-wlars of 1800. He 
alleged in his plaint that he wasa relative 
of the vendor and that he held property in 
the same thok and path while the defendant 
vendee was a abranger. This allegation on 
the finding of the Court below would appear 
to be incorrect. The plaintiff may be a 
relative while the defendant vendee is no 

relative, but with regardto the properyt 
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reapectively possessed by the plaintiff and 
the vendee, one is no nearer than the 
other. They are both oo-sharers with, phe 
vendor. The entry in the wapb-wl-ars sets 
forth that the property is first to be offered 
toa nearer co-sharer (Atssadar karibi). This 
expression would ordinarily mean rearpess 
in space, but it is undoubtedly capable of 
the other meaning also, namely nearness 
in blood or relationship. The plaintiff 
appellant argues that inasmuch as there was 
only one khata and ‘no patitis or ihoks if, 
we interpret the expression Azssadar karibi 
&s meaning nearness in space it has no 
meaning whatever as it stands in the 
wajib ul ars. We are nob prepared to accede 


to the argument because it would appear | 


that although there are not separate potiiis 
of thoks, in the mahul there are separate 


groups of oo-sharers whose members oolleot 


their share of their profits as a group, 
and the oo-sharers constituting these groups 
might properly be said to be nearer than 
the members of the other groups. The 
question thus remains, has the plaintiff 
proved not only that a custom of pre-emption 
prevails, but also that one of the incidents 
of the custom is that a co-sharer who is a 
rplation has a preferential right over another 
co sharer who, but for relationship, is in the 
same rank as himself. The only means by 
wbich the plaintiff attempted to.prove this 
part:of the case was by the produotion of an 
extract from the wajib-wLars of 1860 which 
undoabtedly is & very ambiguous document, 
not only oapable of a different interpretation 
from that which he seeks to place upon it, 
but we may say ordinarily would not have 
the meaning that he ooutends for. We 
think that the plaintiff, under the circum- 
stanees, failed to prove his case. We ac 
cordingly dismiss the appeal with costa 
including in this Ceurt fees on the higher 
scale, 
Appeal dismissed. 


-- 
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ALLAHABAD HIGH. OOURT. 
Sxzoosp Civi; Avpeat No. 208 or 1911. 
. ‘June 19, 1911. 
:— Mr. Justice Piggotb. 
Mwanmat RAM DEI KUARI-—DSFISNDANT 
(0 — APPHLLANT | 


’ DETENIS 

BINDESRI UPADHYA asp OTHERS— 

e PLATNTIFrs-- DEFENDART3—RASPONDENTS. 

Oecsparoy- ing—Mortgage—Relinguishment by 
the mortgagor—Decres of Revenue Court for ses 

^ Mus jaga disp suitin Civil Court for 
declarution that 
Res judicata, -> 

An -tenant mortgaged his oocupanoy- 
holding in 1893. In 1808 he relinquished the 
holding in favour of the semindar. The semindar 
brought a anit against the mortgagee in tho Revenue 
Oourt for ejectment and obtained a decree: i 
Magy the mortgagee oonld nob subsequently sue 

in, and obtain a/deoreo from, the Cinl Oourt thei 
the relinquishmoent was ineffective as against him. 

Buba Bibi v. Raghubar Singh, 7 A. L. J. 201; 6 Ind. 
Oes. 2854, Ramdhari v. Ramdhari, 7 å.. L, J. 905; 2 
Ind. Cea. 456; Jai Gopal Naras Singh v. Uman Dat, 
8 A. L. J. 695; 10 Ind. Cas. 578; Ohoty Lal v. Shoo 
Gopal Singh, B A. L, J. 117; 88 A. 886; 9 inm Cas. 217, 
referred to. 


Second appeal from the Jerka of the Dis- 
triot Judge of Azamgarb, dated the 7th of 
December 1910, 

Mr. Hartbans Sahas, for the Appellant. , 

Mr. Mungal Pershad AARE for the Re- 
spondenta. 


Judgment.—In the years 1893 and 
1837 the cocupancy-tenants of certain lands 
mortgaged their holdings with possession to 
the plaintiff-respondent in the present cass. 
On the 30th of March 1908 the occupancy. 
tenants relinquished their holdings in favour 
ofthe semindar, who is the defendant-eppul- 
lant in this Court. On the 4th of September 
1909 the plaintiff-mortgagee brought the pre- 
sont suit, seeking for a declaration that -the 
relinquishment isof no effect, and ‘that neither 
the semindar nor the occupancy-tenants 
are entitled to interfere with the possession 
of the plaintiff over the helding without pay- 
ing his mortgage-debt; two days after this 
suit was filed, +. e., on the 6th of September 
1909, the present appellant as semiwdar 
brought a suit for ejectment under the provi- 
sions ofthe Agra Tenancy Act against the mort- 
gages and his brother, treating them as his 
tenants-at-will in respect of the land in suit; 
the mortgages putin an app3arance before 
Revenue Court, and entered a plea to the 


roelinquishmen! was  inaffective— 


` effect that a suitin respect of the same matter. 
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was pending in a- Civil. Oourb of competant 
jurisdiction. He seams to have thought that 
by merely entering this plea he freed himself 
from all liability in respeob of any deores 
which the Revenue Court might see fit to 
make, for he took no further steps to protect 
his righta in that Court. The result was, that 
on the 8th of November 1909 the Revenue 
Court passed an ew parte decres.for possession 
in favour of the semindar. 

Eixeoution of this decree seems to hava been 
delayed by some question which arose regard- 
ing the standing orops, but possession was 
actually given to the semindar on the 19th of 
Ostober 1910. In the meantime, the suit out 
of which this appoal arises had bsen proceed- 
ing, and the first Oourt gave its decision on 
the 6th of April 1910. The learned Munsif 
found that there had baen no fraud or oolla- 
gion about the relinguishment, and that the 
proceedings in the Revenue Courts which had 
already terminated ia the ev paris decres of 
the 8th of November 1909, wérea bar to the 
plaintiff's suit, by reason both of section 11 of 
the Code of Oivil Procedure and of geo- 
tion 42 of the Specific Relief Act (Act Iof 
1877). 


By the time the case came for decision ba- 
fore the lower Appellate Court the ejectment 
decree of the Revenue Court had boen execut- 
ed, for the decision of the learned District 
Judge now uuder appeal beara data the 7th of 
Deoember 1910. The learned District Judge 
eame to no finding on the question of frand or 
collusion, and, holding on the authority of two 
reported cases gf this Oourt that the suit was 
in no way affected by the result of the proceed- 
ings in the Revenue Oourt, has given the 
plaintiff a decree as proved. ‘The decisions 
relied on by the lower Appellate Court 
are Subs Bibi v. Raghwbar Singh (1) 
and Ramdhari Bat, v. Ramdhari (2). 
Both are Single Judge cases, and in the for- 
mer the judgment of Aikman, J., is vory 
brief and takes no acoount of the particular 
point upon which the present case turna, 
namely, that during the pendency of the Oivil 
suit the semindar had succeeded in effecting 
the ejeotment of the plaintiff through the Bə- 
venue Court. In the second of the two cases 
above referred to, the question of res sudioata 
is discussed at some length and the decision 


) 7 A. L. J. 891; 6 Ind. Osa, 384 
3) 7 A. L, J. 806,2 Ind. Cas. 456, 
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18 authority in favour of the decision arrived 
at by the lower Appellate Oonurt. Tha qaes- 
tion has, however, bsensince re-considered by a 
Bench ofthis Conrtin Jai Gopal Narain Ging? v. 

Uman Dat (3). Althorgh thet case upon its 
particular facts ended in a decree in favour of 
the mortgages, the rato decidends of the case 
is in my opinion entirely in favour of the pre- 
sent appellant: There is no question in: this 
case of going behind the principle afirmed in 
the various rulings of this Court and the very 
recent one in Ohoiy Lal v. Sheo Gopal Singh 
(4), that an cooupancy-tenant having mort- 
gaged his holding with possession prior to the 
passing of the Tenancy Act of 1901 has no 
power to relinquish the same in favour of the 
zemindar The point for decision inthe pre- 
sent case is as to the effect of the proceedings 
in the Revenue Court which resulted in the ez 
parts decree of November 1909 and actual 
delivery of poasession in October 1910 The 
correct view:seems to me to be that the pre- 
sent suit must fail becanse of the combined 
effect of the principle of res judicata andof the 
general principle that a Court will not grant 
a decree for a declaration where .such decree 
can lead to no result in favour of the person 
obtaining the same. In the case of Jas Gopal 
Narain Singh v. Uman Dai(8), where the mort- 
gagee obtained a declaration sought under 
circumstances very similar to the present, not 
only was stress laid upon the fact that the 
relinguishment was fraudulent and collusive 
as between the oceupancy.ienant and the 
somindar, but it was pointed out that the 
matter in the Revenue Court was still sub 
judice, as the question of the propriety of the 
ejectment was pending before the Board of 
Revenue, and in the words of the Chief 
Justice, there had been as yet in the Revenue 
Court “no final decree determining the oo- 
cupancy-tenancy.”’ There has been such a 
decree in the present oase, and rightly or 
wrongly the Revenue Oourt has ejeoted the 
mortgagee andput the semindar in possession. 
If a declaration were given in favour of the 
present plaintiff as sought by him, it is clear 
that the Revenue Court would notrestore him 
to possession; and any suit for reoovery of 
possession in the Civil Court would be barred 
by the general principle that when a Revenue 
Court has tried and finally determined & matter 


in whiohit has exclusive jurisdiction the 
EA J, 695; 10 Ind. Cas. 578. 
(4) 8 A. L. J. 117; 88 A. 885; 9 Ind. Cas. 217. 
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parby against woich that desision has ba3oome 
floal will not ba psarmittad, by maraly osang- 
ing the form of the suit, to obtain a re-trial of 
the sama matter in tha Oivil Ooart, Oa this 
peint I am:consent to refer to ths oxa of 
Mauhirajo. Virianagram v. Ohinga Kurmi (5). 
I accordingly &coept this appeal, set aside the 
decree of the lower Appellate Oourt and restore 
that of the Court of firat instance. The de- 
fendant-appellant will gat her costa through- 
oub, 
Appeal acospted. 
(5) 7 A. L. J. 655; 6 Ind. Oas. 834. 





ALLAHABAD HIGH OOURT, 
Secoxn Orvis Apemat No. 475 or 1910. 

June 17, 1911. © 

Preseni: — Mr. Richards, K. C , Chief J astice, 

end Mr. Justice Baneri: 

GOBARDHAN AND ANOTHER —PLAINTIFP3 — 

APPELLANTS 
Larsus 

GANESHI LAL aap oraers—Dereapanrs 
Hasroxomsre. 

Limitation Act (IX of 1008), Sch. I, ari. 103—Suté 
for division of tmmoveable propsriy forming part of 
ee assets —Limitatton — Dissolution of partasr- 
snip 

Aiii for division of immovesble proparty forming 
part of partnership assoi r the dissolation of 
partnership, is governed by article 106 of the Limi. 
tation Act. > , 

Second appeal from the deoision of- the 
‘District Judge of Agra, dated the 26th of 
February, 1910. 

Mr. Gotind Prashad (with him Mr. Durga 
Oharan Banerji), for the Appellant. 

The Hon'ble Mr. Sundar Dal, for the 
spondent. 

Judgment,—tThis appeal arises ont 
of &suib in which the plaintiffs claim that 
& certain partnership should ba dissolved, 
and that the defendant Ganeshi Lal should 
render an account of the partnarship, that 
the debis due to the partnership should 
be realixsd that the debta and liabilities 
due by the said partnership should be paid 
and discharged, and thatthe honsesappertain- 
ing to the partnership might ba divided, 
and thatthe money found due to the plain- 
tiffs shoald be recovered from the defendant 
No. 1. As, however, admittedly the partner- 
ship had come toan end on the death of 
one of the partners, the suit was A suit 
for an account of the assets of a dissolved 


Re- 


band 


at 
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partnership and a division of the assets. 
The Court of firat instance decreed the 
plaintiffs’ claim. The lower Appellate Court 
reversed the deoree of the Court of frs 
instance and dismiased the plaintiffs’ suit, 
holding ib to be time-barred. Admittedly 
one of the partnera died in the year 1898. 
The sait was not institnted until the year 
1903 and it is clear that the suit was 
barred unless the business had continued as 
a new partnership or some other matter 
had occurred to save limitation. This 
Court referred an issue as to whether or 
nob the partnership had continued after 
the death of the partner Nsthu Ram and 
whether & new partnership was then created. 
The finding is against the plaintiffs. Mr. 
Govind Prasad on behalf of the appellants 
now seeks to argue that limitation was saved 
by reason of the delivery of a gold ring and 
a buffalo and some oloth as mentioned in 
the judgment of the Subordinate Judge. It 
is quite clear that the decree of the Court 
of first instance was not supported on the 
ground of payment in the lower Appellate 
Court. The lower Appellate Court did not 
go into the matter at all. The congequenoe 
14 that even if we were to apstsde to Mr. 
Govind Prasad’s contention, we should be 
obliged to send back the oasd fora second 
time for a finding on this question. If the 
appellant had desired to urge this point he 
should have asked that an isshe ahould be 
sent down atthe same time as the issue 
as to the continuance of the, partnerahip. 
He did not do so. We decline at thia 
stage to allow this matter to be gone into, 
especially as ib appsars to us that the 
queation was not urged in the lower Appellate 
Court. Lastly it is argued that the suit 
is not barred in respect of the two houses: 
that they are immoveable property, and 
that the anit can be brought. in respect of 
them at any time within 12 years. We 
think ib necessary to point ont that the 
houses sre claimed as partnership assets. 
The plaintiffs based their clainr as assignees 
of a share ins partnership business. Ib is 
quite clear that the plaintiffs’ right to a 
division of these houses could, not be estab- 


ished until, after a full account had been. 


aken of all the partnership assets In 
ur opinion this olaim of the plaintiffs to 
division of the ‘partnership houses is 
&rrad by Artiola- 108 of S chedule I of the 
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Limitation Act. The same view was taken 
by & bench of this Oourt in Nias Ahmad v. 
Abdul Hamid (1). 

The result is ‘that the appeal fails and is 
dismissed with oosts inoluding in this Court 
fees on the higher soale. 


Appeal dismissed. 
(1) 80 A. 370; 6 A. L. J. 278, A. W. N. (1908) 181. 


OUDH JUDIOIAL OOMMISSIONRER'S 
COURT. 
Smooxp Orvin Appeat No. 155 or 1910. 
March 1, 1311. 

Present: —Mr. Chamier J. O. 
JAWALA BAHAI—DEFENDANT— ÀPPELLAiNT 
csrsus 
ABDUL GHANI AND OTHNBRS —PLAINTIPES — 
RasPOXDWXYTS. 

Pleadings —Admission of a dooument in second appeal 
—Dissretion of too Cowrta not to be interfered with in 
second appsal—-Doswasnt not produced at firat hearing, 
affect of. 

Where a documentis not produoed by s party ab tho 
first hearing ofa care end the lower Courta refused 

to admit it on that ground, & Court of second appeal 
pn nob to admit it, especially when the ad. 
mission of the document in evidence would necesal- 
tate & fresh trial of the caso. 

Appeal against the order of the Sabordi- 
nate Judge, Partabgarh,dited thellth April 
1910, confirming the order of the Mansif; 
Kunda, dated the 8th February 1910. | 

Mr. Wasim, for the Appellant. 

Syed Zahur Ahmad, for the Respondent. 

Judgment. —This was-a suit by the 
respondents, who are the widow and children 
of one Karim Bakhsh Khan; for possession of a 
half share in certain plots whioh originally 
belonged to Imam Bakhsh and desoended on 
his death to his two sons Karim Bakhsh and 
Ubitu Khan. It has been found by theCourts 
below thet Kerim Bakhsh left the village in 
or about 1894 and hes not been heard of since. 
He has presumably died. He left behind 
him in the family house his wife and three 
children who are the respondents. The wife 

and children continued to live for some time 
with Ohitu Khan. On July 3rd, 1897, Ohita 
Khan sold the property to the appellant for 

Rs. 455. The present gaib was instituted on 

July Bad, 1909, 3. e., one day before the expiry 

of twelve years from the sale. ‘The only 

question for consideration in this second ap- 

peal is whether the suit is barred by limita. 
~ 
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tion. The appellant's case is thab his vendor, 
Ohitu Khan waa, at the date oi the sale and 
had been for some time previously, in adverse 
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Counsel for the appellant refers ton case da- 
cided by my learned oolleague Mr. Evans in 
which a doeument was admitted by him in 


* possession of his brother Karim Bakhsh’'s share 
in the properly. The sale-deed shows that 
at the time of the sale the preperty was gub- 


second appeal. The document admitted in 
that case seems to have been a registered à 
document, but I attach no importanoe to that’ 


A 


ject to a mortgage and itis admitted before 
me that the property was in possession of the 
mortgages. This faob is important because 
it was suggested that Chitu Khan's possession 
must have begun to be adverse when 
Karim Bakhsh's wife and children left the fe- 
mily house and went toliveina poor-housesome 
months before the sale of July 1897. Baut, 
inasmuch as the property was in possession 
of a mortgagee ab the time when the wife and 
children left the family-house, there seams to 
be no reason for assuming or holding that 
Ohita Khan's possession began to be adverse 
at that time. It is contanded here that 
Ohitu Khan's possession became to be adverse 
at that time. It ia contended here that Ohitu 
Khan’s possession became adverse as long 
as June 1896 when he mortgaged the whole 
of the property to one Mendai. The mortgage 
was made by an unregistered instrament and 
is mentioned in a list 6f/documents produced 
by the appellant in the Court of first instance 
and ina note against the document it is said 
that it will be summoned at the date of 
the hearing. The entry is ina hand-writing 
different from the other entries and may 
possibly heve been interpolated, but I will 
assume that the entry was in the list at the 
time when the list was produced. Instead 
of causing tbis document to be produced at 
the first hearing the appellant summoned 
Ohita Khan te produoe it after the plaintiffs 
had closed their case. The Munsif declined 
to accept it saying that it ought to have been 
produced when the issues were fixed and on 
appeal the Subordinate Judge also declined 
to allow the document tobe filed. In my 
opinion no sufficientground has been made ont 
for the reception of this document at this 
stage of the case. The appellant was well 
aware of the existence of the document. 
The sale-deed under which he claims refers 
expressly toa mortgage and the appellant 
must have known that the document should 
be produced at the first hearing. It would be 
a strong thing for this Court in second appeal 
to admit & document which both the Courts 
below have refused fo acoept on the ground 
that-if was predeced too late. The learned 


P 
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because it seems to mo thet the question whe- 
ther a document is registered or not has po 
bearing whateveron the question whether 
it should be admitted long after the date on 
which ought to have been produced. Strong 
reasons murt be shown for admitting a doou- 
ment in second appeal in such circumstances 
83 these; l can find none at all. I must de- 
cline to &ooepb the mortgage of 1803 fusli at 
this stage of the case. Were I to accept it I 
should be compelled to order a fresh trial and 
to do this at this sLage would be most unfair 
to the respondents. ‘There is, however, other 
evidence that Ohitu Khan had mortgaged the 
property before he sold it to the appellant 
and the question is, whether this indicates that 
he intended to usurp the rights of his brother 
and his brother's family. Nothing is known 
as Lo the circumstances in which the mortgage 
was made. The family appears to have been 
very poor. For all that appears to the contrary, 
the sum obtained on the mortgage may have - 
been used for the support of the family, bnt 
considering that Karim Bakhsh's family were 
left atthe time with Chitu Khan and were pre- 
sumably being supported by him it i8 1mpoasi- 
ble to presume that the mort was made 
by Chita Khan in assertion of a right to hold 
the whole property. It seems to me that the 
Courts below were right in holding that the 
appellant has failed to prove that Ohita Khan 
was in adveree possession of the property be- 
fore he sold it to the appellant. The respond- 
enta’ claim was, therefore, rightly decreed 
and I dismiss this appeal with costa. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Srooxp Civi Aprpaat No. 1221 or 1910. 
June 28, 1911. 

Preseni: — Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Tudball. 

GANGA SAHAI—DarrxpANT—ÀPPRLLANT 


Curius 
INDARJIT SINGH-—Pranmrirr— 
RaasronpEnT. 

. Pre-amption—WolJib-ul-ars—“Sharik deh”, meaning 
of —Canstruction—Partition, ~- i 
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The words ‘sharih deh” taken in their natural 
meaning imply that the co-sharer in quégtion shares 
with the vendor in the same unit of the village. 


` Second appeal from the decision of the 
Additional ndge of Aligarh, dated Hae 18th 
June 1910. 

Mr. Durga Charan Banerji, for the "Ampel: 
lant. 

The Hon'ble Mr. Sunder Lal (with him Mr. 
Sital Prashad Ghose), for the Respondent. 


Judgment.-—This appeal arises out 
of a. suit for pre-emption based on village 
custom. The plaintiff owns a share i in one 
mahalin the village. He owns no share in 
that mahal in which the property in dispute 
is situated. The defendant is & stranger. 
Admittedly the custom of pre-emption exists 
in the village. The plaintiff's contention is 
that under the incidents of that onstom he 
is entitled to pre-empt in the present case 
as against the defendant He gave in evi- 
dence an extract from the toagrb-isl-ars of 
1871 and there was also his own oral evi- 


dence in respect to an instance of pre- -emption .' 


which he naserted he bad enforoed some 13 
or 14 yeara prior to the suit. The wajib- 

al-ars of 1871 was drawn up prior to the 
partition under which the plaintiff's share 
was pnt into one mahul, while the vendor's 
-ghare was pub iuto another mahal. Aocord- 
ing to the record & co sharer who wished to 
transfer hia share, bad to transfer it first of 
all to his own brother, and in care of refusal, 

to other o)-sharers in the village. The 
words in vernacular are "digar shurkat dah”. 

The plaintiff's contention, which was "aooept- 
ed in the Oourt below, was that. in ‘spite of 
the partition he was still a ' oo-sharer’’ in 
the village and as soch entitled to pre-empt. 

The words “Sharik deh” taken in their 
natural meaning imply that the oo sharer 
in question shares with the vendor in the 
same unit of the village. It is very diffloult, 

if not impossible, to say after oompléte parti- 
tion has been carried out, that any one holding 
a share in one mahal isa ‘co-sbarer” or 
"shark" in the true sense of the word 
with another person holding a share in the 
other mahal, In regard to Indarjit Singh’s 
oral evidence, it is of little yalae. Jt would 
have been easy, if his atatement were correct, 
to have prodaceda copy of the decreeand judg- 
ment in the case to which he refers. There 
ia a copy of a decree on the record which 
shows thata pre-emption suit was compromis- 
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ed. Ib does nob contain: any mention of 
custom nor the details of the olaim, nor- 
aught that is of assistanoe to us. In any 
case, the burden is upon the plaintiff to prove 
clearly not only that the custom of pre-emp- 
tion- exists, but also a onstom with the in- 
cident that a person holding a share in one 
mahal ig entitled to pre-empt in respaot to 
& share in a separate mahal. At the utmost, 
he has produoed dooumentary evidence of an 
ambiguous nature which is capable of an in- 
terpretation adverse to him.  Suoh evidence, 
in our opinion, is quite insufficient to establish 
the custom which the plaintiff claimed. In 
this view we must allow the appeal and set 
aside the decree of the Courts below. The 


plaintiff’ 8 anit will stand dismissed with costs 


in all Courta. 
Appeal allowed. 


OUDI JUDICIAL ‘COMMISSIONER'S 
COURT. 
Seoonp Givin Arpeat No. 80 or 1909. 
July 22, 1909. 
Present: —Mr. Sundar Lal, O. J. C. 
BABU RAM-——PrArtxTIFF— APPELLANT 
; — terres 
OHOTE LAL aap orBusS—DirRXDAXTS — 
RESPONDENTS i 
Hinds Law—Alisaation—Sale of ancestral property 
by great-grandfather — dlienaiton oontested by grandson 
but suis dismissed —Second suit by aliense against grent- 
grandson—Rea judiocata—Greai-grandson’s righi to 
challenge the altenaiton with respect to the whale 
property... 
One K., who was blind or nearly so and was about EO 
‘beck of age, sold & house tothe plaintiff. His son 
died prior to the sale. He had, however, a grund-' 
son named B. and à minor great-grandson O. The 
grandson B. being dissatisfied with the sale sued for 
its cancellation and obtained s decree conditional on 
his paying & certain sum to the appellant. Tho decree 
directed that if the sum was not paid within the time 
fixed the sult was to stand dismissed. The money 
was not paid within the time fixed and the mit atood 
dismimseed with costs.  C., the greet-grandson, who 
was in possossion of the house, was now sued by the 
plaintiff for possession of the ame. The suit was 
defended on the ground that tre house was ancestral 
property in which C. had on the date of sale a 
atitie at his birth and that the sale was noi binding 
on him because there wasno | n for it. 
The Jower Courts ordered tho defendant to pay tho 
sum which bis father B. hed been ordered to pay 
before he oould succeed and in default of such 
~ 
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ES the plaintiff would get possession 

the house. It was contended on behalf 
s the appellant that by reason of the dismissal. 
of the suit of B, O. was precluded from de. 
fending the suit and obiaining the relief granted 
to him by the Oourts below and that in any case C. 
was entitled to avold the sale tothe extent of his 
own share only and not in ita entirety: 

Held, that the decision of the previous suit by B. 
could not be res judicata inasmuch as B. had not 
instituted the former suit as the head of the family 
and that C. was not, therefore, barred from raising 
the defence now set up by him. | 


Held, further, that C., as a member of the joint 


' Hindu family, could defend the suib with regard to 
the entire property, it being joint family property. 
Ram Narain v. Prasad, 10 A. All at P. 
418; Ramanand v. Kolesher, A W. N. (1887) 217; 
Sunder Lal v. Chuia-, 290A 1; 3A. L J. 64% A. W. 
N. (1906) 242; Bhagwan Bukhsh v. Chands Dat, 1 O. O. 
390; Babu Bhan Partab Byngh v. Babu Sudhwi Narain 
Singh, 11 O. C. 15; Gan Savant Bal Savani v. Narayan 
Sarant, 7 B 407, Balgobind Das v. Narain Lal, 
15 A 380, 20 L A. 116; Chandra Deo Singh v. Mata 
Prasad, 91 A. 170; 1 Ind. Oaa. 470, 8 A. L. J. 283, 
referred to. 


Appealagainstthe order of the Additional 
Judge, Lucknow, dated 18th February, 1909. 
upholding that of the Sub-Judge, Lucknow 
dated the 2nd January 1908. 

Babu Barwdso Lal and. Pandit Gotaras 
Nath Misra, for the Appellart. 

Mr. H. C. Duti Babu Har Dayal and Babu 
Lachman Prasad, for the Respondenta. 

Judgm ent.— Tte circumstances under 
which this appeal arises are these. On 28rd 
October 1908, one Kishori Lal sold a house 
in the city of Lucknow to the plaintiff for 
the sum of Ra. 3,250. The vendor was 
allowed to remain in possession of a portion of 
tLe house, the remainder being oooupied by a 
tenant named Gattoo Mal who is ssid to have 
attorned to the plaintiff. The vendor Kishori 
Lal was atthis'lime about £0 years of sge. Ho 
was blind or nearly so. Four or five years prior 
to this salehe had lost hia only son Gattoo Mal 
(who was other than Gattoo Mal, the tenant 
of & portion of the house). He had, however, 
a grandson named Bankey Lal (son of Gat. 
too Mal aforesaid), and an infant great- 
grandson named Ohotey Lal who is respond- 
ent to this appeal. Bankey Lal was dis. 
satisfied with the sale, and in 1904 he insti. 
tuted a suit for the cancellation of the said 
sale in the Court of the Subordinate Judge 
of Lucknow against the vendee Babu Ran. 
In the plaint Kishori Lal also figured as a 
plaintiff: it being represented that he was 
of unsound mind. Kishori Lal, however, 
died ae the pendency of the suit in May 
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1904, thenoe forward the suib was carried on. 
by Bankey Lal alone. The suit was, how- 
ever, withdrawn with liberty to sue again. 
A fresh suit for the same purpose was insti- 
tuted in the same year against Baboo Ram. 
and Gattoo Mal, the tenant, in which poeses- ` 
Bion of the house was also claimed. The 
learned Subordinate Judge of Lucknow ge- 
creed the suit on 8rd November 1905, and 
awarded the plaintiff possession uf the heuse 
unconditionally. On appeal the learned Dia- 
trict Judge of Lucknow made the decree con- 
ditional on the plaintiff refunding io ihe 
vendee the sum of Ra. 2,200. On appeal to 
this Court, the said decree was upheld. The 
decree of this Court directed the plaintiff to 
pay the sum of Ra. 2,200 within two months 
from 2nd August 1906, and directed that in 
default of payment as aforesaid the suit was 
io stand diamissed. Bankey Lal did not de- 
posit the said sum within the time allowed 
by the said decree. His prayer for an ex- 
tension of time to pay the said amount was 
efinally refused by ibis Court on 21st May 
1207, the result beiug that his suit stood dis- 
missed with costs (Exhibit 3). Bankey Lal, 
however, remained in possession of the house 
along with Chotey Lal his minor son. Babu | 
Ram, therefore, inatituted the present suit 
for possession of the raid house against Bankey 
Lal on 4th June 1907. His son Ohotey Lal 
was made & defendant to the suit on his own 
application, and it is on his behalf that the 
suit has been-really defended throughout, as 
Bankey Lal himself had no defence left after 
the dismissal ofhis own suit. The main 
grounds on which the suit has been defended 
are, that the houge Jn suit was joint ancestral 
property, in which the defendant , Chotey Lal. 
&oquired an interest by his birth; that Kishori 
Lal was not of sound mind when hbe sold the 
said house; that there was no legal necessity 
io justify the said sale aad that there was no 
consideration for it. The learned Snbordinate 
Judge found,— 

(1) that the house in suit was ances- 
tral property in which Ohotey Lal 
had, on the date of sale, acquired 

| a title by his birth ;5 

(2) that Kishori Lal, on account of his 
ago and mental condition, was not 
ina sound stato of mind to convey 
the said property ; i 

(3) that there was no legal necessity for 

. the sale ; 
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(4) that Ra. 2,900 outof the sale con. 
sideration of the said house was ac- 
tually paid by the vendee to dis- 
charge a debt due from the vendor. 

He, therefore, permitted Ohotey Lol to pay 
to the vendee, or into Court for him, the sum 
of Ra. 2,209 with proportionate costs within 
two montha from the dateof his deoree, On 
sugh payment being made the suit was to 
stand dismissed ; and in default of such pay- 
mené to atand decreed for possession of the 
house in guit. 

That decree has been affirmed in appeal 
by the Court below which bas also found 
‘that the property in suit was joint family 
property; that the sale was without legal 
necessity ; that Kishori Lal was not compe- 
tent to execute it and that only Re. 2,290 ont 
of the sale consideration were paid to satisfy 
a valid debt. In result be has affirmed 
the decree of the Court of first instance per- 
mitting Ohotey Lal to deposit Rs. 2,200 and 
costa in proportion and to dismiss the said 
suib on the said sum being deposited as 
directed in the decree, the suit for the posses-, 
aion of the house was to stand decreed. 

Ohotey Lal has actually deposited the 
said amount within the time allowed by the 
decree. 

The plaintiff has appealed to this Court. 
The two pointe whioh have been argued be- 
fore me are,— 

(1) whether by reason of the dismissal 
of the guit of Bankey Behari (father 
of the plaintiff) he is- precluded 
from defending this suit and obtain- 
ing the relief granted to him by the 
Courta below P 

(2) whether the defendants are entitled 
to avoid the sale to the extent of his 
own share only in the house, or in 
its entirety P 

The ground upon which the first oonten- 
tion is besed is, that in instituting and 
prosecuting the snit, which ended in the 
decree of this Oourt, dated 9th March, 1908, 
Bankey Lal must be taken to have sued as 
the head and managing member of the Hindu 
family of which Chotey Lal his son was also 
& member; and for and on behalf of the whole 
family. Ohotey Lal, therefore, is, it was argued 


as much, bound by the result of the said suit, as - 


if he himself bad been a oo- plaintiff by name 
in that suit. In & joint Hindu family under the 
Mitakshara, as ib prevails in those ‘Provinces, 
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a Hindu son, grandson or great-grandson, 
&oquires by birth an intereat in the joint fami- 
ly property. As laid down by Edge, C. J., in 
Ram Narain v. Bisheshar Prasad (1): “ The 
Hindu son in a joint family, as I understand 
ihe law, becomes entitled by reason of his 
birth, and in his own right, a right which he 
cen enforce against his father. He does not 
claim under his father, within the meaning 
of section 18 of the Oode of Civil Pronedure. 
A person is said to claim under another when 
he derives his title through that other by as- 
signment or otherwise." In that case a 
plaintiff had sued a Hindu father and son for 
trespass to a wall and obtained a decree. On 
executing it, he was resisted by another son. 
His claim was registered as a suit under sec- 
tion 481 of the Code of Civil Procedure of 
1882. It was pleaded that the decree obtain- 
ed already againat the father, bound the son 
whuse claim had been registered as a suit 
under section 831, Civil Procedure Code. Ib 
was held, on the principle enunciated in that 
case (which I have quoted above), that the 
decree against the father did not constitute 
res judicata against the son who was no 
party toit, Incoming to that conclusion his 
Lordship relied also upon the case of Rama- 
nand v. Kolesher.(2). 

The most recent case upon the subject is 
that of Sunder Lal v. Ohuéar Mal (3). 
that & Hindu farther had sued for redemp- 
tion of & mortgage. He obtained & decree 
conditional upon the payment of a certain 
gum of money, within the time presoribed by 
the decree. The money was not paid within 
the said period and the suit stood dismissed. 
The sons of the former then plaintiff sued 
for redemption. Both the Oourts below held 
that the suit was barred by res pudioaia. On 
appeal Stanley, CO. J, and Knox, J. held 
that it was nob 80 barred. At page S of the 

report they observe :— The lower Appellate 
Court held that, for purposes of section 
18 of the Code of Oivil Procedure, Jhadda’s 
sons, who were nob arrayed as plaintifs in 
the suit of 1893, claim under their father 
and are consequently bound by the dismissal 
of that suit. The learned Judge holds that 
the sons of Jhadda acquired their title 
through dhadda. This is not a correct view of 
the law. As pointed ont in | Bam Narain Y. 

1) 10 A. 411 a£ p. 418. 

P A. W. N. (1887) 217. 

(8) 29 A. 1, 8 A, L. J. 644g A. W, N. (1906) 342 


-~ 
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Bisheshar Prasad (1) the Hindu gon in a joint 
family becomes entitled by reason of his 
birth and in his own right, a right which he 
can enforce against his father, and he does 
not claim under his father within the mean- 
ing of section 18 of the Code of Civil Proce- 
dure. A person is ssid to claim under an- 
other when he derives his title through that 
other by assignment or otherwise." The 
case is very similar to the case now before 
me. 
sued as the head of the family for and on be- 
half of all the members of the family, and 
they must be taken to have been for all practi- 
cal purposes co- plaintiffs in the cass. The same 
could have been said in the two cases quoted 
by mə above. In one case the father waa de- 
fending the joint family wall and in the other 
case he was suing to redeem a mortgage in 
whioh the whole family was interested. It 
ia also noteworthy that Bankey Lal in his 
plaint does not describe himself as the head 
and managing member of the family. He 
does nob Sue a3 such. There is no suggestion 
in the body of the plaint that he waa suing 
in that character, and in the pedigree filed 
in that cage, the name of Ohotey Lal, respond- 
ent, does not appear at all. The property 
in that case had been sold by the then head 
of the family, ois., Kishori Lal. Ib was e suit 
by one member of the joint family to avoid 
the alienation made by the then head of the 
family. "Phe suit was instituted by him in 
his own right a& & membar of the family. 
Baba Basdeo Lal,on behalf of the appel- 
lant, has relied upon the daoision cf a Bench 
of this Oourt in First Civil Agpeal No. 10 of 
1901. The judgment pleaded ag res sudiotta in 
that cage was given by a Settlement Court in 
the oourse of the first regular Settlement of 
Oadh. As pointed out in the cosse of Bhag- 
wan Bwkhsh v. Ohandi Dai (4), the Sot- 
tlement Courts then constituted stood -ou 
a totaly different footing from the Oivil 
Gourts. They were not bound by any tech. 
nical rules of pleadings. Their duty was to 
prepare an exhaustive record of rights un- 
hampered by any rules of procedure. The 
deoree in that case determined the rights of 
the family in the property in suit in that 
case. It was not necessary according to the 
procedure of the Settlement Court for all the 
parties to appear by name in the said pro- 
Gana nor for the person who appeared by 
<4) 1 O. O, 289. 
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It has been argued that Bankey Lal 


-petent to make & real sale. 
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name in those proceedings to describes him- 
self as suing or defending the suit on behalf 
of himsel! and others. The decree of the 
Settlement Court in that case waa, therefore, 
held to be res judicata with reference to all- 
parties who were substantially before the 
Court. A similar view of the effect of the 
decrees of Settlement Courts in Oudh was 
taken in Babu Bhan Pariah Singh v. Bebu 
Sudhist Narain Singh(5). For similar reasons, 
the ruling of the Bombay High QOCour$ in 
Gan Savant Bal Savant v. Narayan Bhord 
Savant (6) does not apply to this oase. 
Under the Code of Civil Procedure of 1882, 
which was in force when the former suit was 
instituted by Bankey Lal, a person suing in 
a representative capacity had to set forth in 
the plaint the character in which he was su- 
ing. If Bankey Lal was suing as head of 
the family he ought to have so stated in his 
plaint. The defendant then might have, if 
he was so advised, insisted upon other mem- 
bers of the family being brought on the re- 
cord by name. 

Following the ruling reported in Sunder 

l v. Chuttur Mal(3), I hold that the defend- 
ant is not barred from raising the defence now 
Bet up by him. 

The next question is, whether the decree 
of the Court below was oorrect. Under 
the Hindu Law ofthe Benarea School, no 
member of a joint Hindu family is competent 
to alienate any portion of the joint family 
property without the consent of all the 
members, or without a legal necessity justify- 
ing the sale. JBalgobind Dus v. Narain Lal 
(7); Madáo Prasad v. Mehrban Singh (8); 
Ohandra Deo Singh v. Meta Prasad (9). Ac 
cording to the finding of the lower Appellate 
Court, the sale was entirely without con- 
sideration. It was obtained by undue influence 
from Kishori Lal who was blind and by roa- 
son of his age and mental condition incom- 
The plaintiff 
was & neighbour who knew all the cir. 
cumstances of the family and who seems to 
have taken advantage of the abasnoe of Ban- 
key Lal from the station to obtain a sale 
deed from his decrepit grandfather under 
the circumstances found by the lower Àp- 


(6) 11.0, 0. 16. : 
6) 7 B. 487 
DEA 

8) 17 I. A. 1944 18 C. 157 
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pellate Court. Ohotey Lal was not bound by 
such a sale-deed. His interest in the joint 
family property extended over the entire 
house. and he was entitled to avoid the sale 
in its entirety, unlike the Madras School of 
Hindu Law under which a memberof a joint 


. Hindu family can transfer his own interest 


t 


. interest. 


in the family property; under the Benares 
Sohool a private transfer is not good even 
td the extent of the-transferor’s own undivided 
It is entirely void. Tho decree of 


' the Court below was correct and I dismiss the 


appeal with costs. 
Appeal dismissed, 





OALOUTTA HIGH COURT. 
M IBOELLAMNEOUN Civin Appeat No, 314 or 1910. 
; Jaly 4, 1911. 
' Presemi:—Mr. Justico Coxe and 
Mr. Justice Teunon. 
RAI KISHORI DASI—JUDGMENP-DEBTO3— 
APPELLANE 
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RESPONDENT. 

Maecution of decree— Y raud — Understategwnt of galu 
in sale proclamation —O mission to state area and profits 
—ITimiuaton Act (XV of 1877), s 18— Whether fraud 
to be antecedent to aocrual -of right—Burder of proof — 
Species of fraud to whioh s. 18 applies. 

An under-statement of value, in asale proclamation 
of properties advertised for sale, is not, by itself, 
sufficient to justify an inference of fraud. If the 
oiher circumstances of the case justify the inference 
that the under-statoment was deliberately made as 
part ofa soheme to obtain the property ata low 
price, the under-statement taken with those ciroum- 
stancea may perhaps justify & finding of fraud. 

Where the mle proclamation describes the pro-. 
perty with sufficient precision, the fact thas the ares 

nd ee are nob given,is not any indication of 


Per Teunon, J.—1$ is doubtful whether section 18 
of the Limitation Act, 1877, applied to s case in 
whioh the fraud was antecedent to the accrual of 
the right. In sucha the burden of proof is on 
the person guilty of the fraud tb show when the 
injured became aware of it, Bat section 18 
oan only apply to moh fraud as amountsto oonceal- 
ment, and is intended to keep from the injured party 
the knowledge of his or of its remedy. 

Rahimbhoyy.Twrner, 17 B. 841, POLA I, corned to. 

Appeal from the order of the Baba Jadi of 
Bankurs, dated February 4th, 1910. 

Babu Brgjendra Nath Ohatterjee, for the Ap- 
pellant. x 


Babus Bipin Behary Ghose and Nagendra Nath 
Ghosh, for the Respondent, 
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Judgment. 
Coxe, J. This appeal arises out of an “ape 
plication to set aside an execation-sals. It 
has been refused and the defendant sap- 


peals. 


In my opinion the order of the learned 
Subordinate Judge refusing the application 
18 right and should be maintained. The pro- 
perty was sold on the llth September 1907 
and the application was presented on the 5th 
July 1909. To sucoeed, therefore, ib is in- 
cambent on the applicant to prove fraud. It 
is of no avail to her to prove a nraterial 
irregularity, net amounting to fraud. Un- 
leas she can show that her right to make 
the application was frandulently concealed 
from her. 


The learned Vakil forthe appellant has 
criticised the evidence for the opposite party 
at considerable length. I am far fram ac 
cepting that criticism but Ido not think it ne- 
ceasary to follow him in detailin the discus- 
sion of that evidence, beoausa the burden of 
proof ison the applicant and the evitlence 
of the applicant, when oonsidered with the 
admitted facts of the case, seems to me 
wholly insufficient to justify any suspicion of 
the decree-holder's honesty or to shift the 
burden of proving his honesty upon him. The 
fraud pleaded is three-fold; (1) Suppression 
of the sale-proclamation; (2) under-statement 
of value in the sale-proclamation (3) .omis- 
sion to state in the sale-proclamation the 
area and profite of the land. Now, as to the 
publication of the aale-proclamation ths ap- 
plicant has examined Sve witnesses including 
herself. Of these three only inoluding her. 
self deny the publication. The other two 
do not live in the village, but in other vil- 
lages a mile off. They say that they do not 
know if the proclamation was published or 
nob, which, of courae, may be perfectly true 
without in any way justifying the inference 
thatthe proclamation was not maie. Of 
the three witnesses who swear that no pro- 
olamation was made, none have any pretence 
to be regarded as independent. Two are 
the spplicant herself and her karpardas, 
who could hardly be expected to say any. 
thing but what they have said. Thethird is 
a co-sharer, who has been detected in two 
deliberate untruths. I do not think it: just 
on evidence of this natureto hold that the 
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decree-holder ia bound to prove the regularity 
of the proceedings. 

Bat when the undisputed facts of the cage 
are considered the supposition that the sale 
was clandistine seems to me to become wholly 
untenable. The criginal suit was against 23 
persons. The decree is not printed but it 
appears from the plaintiff's sale certificate 
that seven of these twenty three were reoord- 
ed as judgment-debtors, ten as defendants and 
the othera as pro fo: ma defendants. When the 
property came up for sale an order was 
passed for an adjournment of four days after 
hearing the jadgment- debtor's Plesder. It 
appears from the written statement of the 
opposite-party in this case that the party 
who applied for adjournment was nota 
judgment-debtor but one of the defendants. 
The sale took three days as the Court was 
not satisfied with the price realised. Bids 
were offered by Pitambar and Akhoy, both 
defendants in the original sait and kinsmen 
of the petitioner. These circumstances show 
that the sale was conducted with publicity, 
that the people interested in the property 
knew about it, and to my mind are inconsis- 
tent with the supposition that it was con- 
cealed. No doubt the petitioner makes a 
vague and general charge that the judgment- 
debtors colluded with the deoree-holder. Sach 
a charge is easily made bub she has made no 
serious attempt to substantiate it. All that 
there ia in ita support is that some of the 
judgment-debtors have taken settlement of 
their former lands from the decree-holder 
purchaser. Such an arrangement between 
the dearee-holder and the judgment-debtor 
after the gale seems to me only reasonable 
and not to justify the inference of collusion. 
There is evidence that suoh a settlement 
was offered to the plaintiff himself. On the 
other hand, it is proved that several of the 
defendants in the original suit, including 
some of the judgment-debtors, and including 
Pitambar and Akhoy, took the crops of the 
land after the sale&nd were sued for dam- 
ages by the deoree-holder. This does not 
look much like oollusion, even though tho 
suit ended ina compromiso. There were 
also criminal proceedings between Pitambar 
and tbe deoree-holder over a small portion of 
the purchased land. 

In my opinion the allegation of oollusion 
has not been established and it seema clear 
to me that some of the judgment-debtors 
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and of the other defendants to the original 
case, who.were thoir kinsmen, were on in- 
imical terms with the decree-holder after the 
sale. That being so, I do not believe that 


if the sale proceedings had been fraudulent- ~ 


ly suppresaed they would have aoquiesced 
in it and contented themselves with taking 
settlements sometimes later of subordinate 
interests in the land. Yet all the mgle 
judgmenut-debtors did so acquiesce and the 
objections of the other female judgment. 
debtors have come to nothing;and it is doubt- 
ful if they have been seriously prosecuted 
stall. The petitioner's share is only one- 
eighth, and if those interested in the other 
seven-eighths have either not contested the 
sale, or withdrawn from the contest, the faot 
raises a strong probability that the sale was 
not olandistine, Ib was advertised in the 
local newspapers. The learned Vakil for the’ 
appellant argues that it is not proved that 
the paper was read in the village. But the 
question is, whether ihe sale was fraudulent- 
ly concealed: and if the decree-holder real- 
ly intended that it should be concealed ib 
oes not seem likely that he would take the 
risk of advertising it in & paper, which, whe- 
ther it is read in the villages or not, 
might very likely be read at  Bankurs, 
and seen by land agenta and other persons 
interested in the village who might attend 
the Courts. 

Finally, an inference of condenlment has 
been founded on the pauoity of bidders. 
But it is not a matter of surprise that few 
people should be willing to bid for a pro- 
perty in which seven judgment-debtors, of 
whom three were women, were interested. 
In the cirenmstanoea, there wasa distinct prob- 
ability that the sale would be attacked and. 
the purchaser involved in litigation. There 
were five bidders excluding the -decree- 
holder's gomashta, who offered the second 
out of 28 bids for Satsagra, and including 
two of the defendants In the original suit 
and Syam Sundari, the mother and said to 
be the benamdar of a third. And J should be 
surprised to learn that that was an unusual- 
ly small number at a mofussil execution 
sale. It is not shown thet any of four be- 
sides the decree-holder was not an indepen- 
dent bidder. NL 

It appears to me that all the undisputed 
circumstances of the case are wholly against 
the allegation that the sale was concealed, 
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while the positive evidence that it was oon- 
oealed 18 worthless. In these circumstances, 
although the decree-holder has given plenty 
of evidence of the publication of the 
sale-proclamation, I do not think it neces- 
sary to discuss that evidence, 
hold that the petitioner has failed to 
-prove the first ground of fraud set up 
by her. 5 f 

The second ground is, that the value of 
the property was unders-tated in the sale- 
proclamation. At the outset I may say 
that no case has gone the length of hold- 
ing that an under-statement of value by 
itself is sufficient to justify an inference 
of fraud. If the other circumstances of 
the case justify the inference that the 
under.siatement was deliberately made as 
part of a scheme to obtain the property 
at & low price, the under-statement of value 
taken with those circumstances may per- 
haps justify & finding of fraud. But I 
know of no authority to the effect that such 
a finding can be based on the under.atate- 
ment of value. It would be very dangerous, 
in my opinion, to hold that an under-statement 
of value alone justifies the inference that it 
was deliberately made, with the intention of 
securing the property ata low price, and that 
that inference justified a finding of frand, so 
that a finding of fraud could be based on 
an under statement of value. alone. If 
that were the law, few execution sales 
would be seonre. But in the present case 
though the value has been under-eatimated, 
I do not think that any dishonesty hes 
been established. Here, too, the plaintiff's 
evidence seems tó me quite worthless. 
She and her karpardus say generally that 
the property is worth Rs. 25,000. Bat all 


accounts and oollection p&pers are  with- 


held. The interestof her third witness in 
the property has recently been sold, though 
it may be remarked that he falsely denies 
it. This would have been the most direct 
evidence of the market-value of the pro- 
perty. But this evidence also is not pro- 
duced. The witnesses give yague and dis 
crepent statements of the area of the pro- 
perty but the only witness who correlates 
this area to the value makes statements 
which, if Believed, would show that the 
value is far more than even the plaintiff 
says. On the other hand, there is a road- 
ceas statement which showa the property 
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to be worth less than Hae. lOO a year. No 
doubt it is of little evidentiary value; but if 
really worth Rs. 25,000 
the statement exoeeds, | think, the usual 
limits of inacourasy. Then, there is the 
fact that the property was mortgaged for 
less than Rs, 2,000. Ido not believe that 
the owners would have given property 
worth Ra. 25,000 to secure an advance of 
Rs. 2,000. But what impresses me mcst 
is that the defendants of the original suit 
who were interested in the property would 
not bid high for it. The property oonsists 
of two villages, Mohisdobra and Satsagra. 
They were valued by the decree-holder 
at Hs. 2,099 and Ra. 3,401. On the first day 
of the bidding the sums of Ra. 2,850 and 
Re. 4,000 were offered. But Pitambar and 
Akhoy would hid nothing for Mohiadobra | 
and only Rs. 1,900 and Rs. 2,300 for Satsa- 
gra. The next day no advance was made and 
on the third day no bids were madeby Prliambar 
and Akhoy while Soma Sundari, the mother 
and said to be the benamdar of Grish Chandra 
Khan, bid Rs 3,000 for Mohisdohra and 
Ra. 5,600forSatsagra. These figures certain- 
ly do not justify an inference that tho 
decree- holder wilfully and grossly under-atated 
the value. The villages were ultimately 
purchased by the decree-holder for Rs. 8,500 
and Rs. 6,600, apparently about Res. 100 
in excess of the decretal amount. 

The document on which the principal 
reliance is placed for the appellantis the decree 
in the suit for damages. That suit was 
compromised on the terms tbat the receipt of 
Rs. 800 was acknowledged and the defendants 
agreed to pay Rs. 859 more. But it seemsto 
me that it would be quite unsafe to accept 
this as a aure guide for valuing the property. 
The suit was for damages for taking the 
crops of the land and ibe damages must have 
been assessed on the valoe of the orops 
actually taken. Now, clearly, this value must 
flactuate enormously from year to year. We 
know nothing of the character of theyear in 
which these crops were grown. Assuming 
that the crops were average -orops, & most 
unsafe assumption, I: do nct think a pur- 
chaser in the open market, mboh Jess an 
execution! purchaser, would be willing to pay 
& price caloolated on the value of the aver- 
age crop. In such cases the possible losses 
are more vividly present to the mind than 
the possible profits. Atenant paying half 
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the produce as rent would, I think, be very 
sorry to have his rent commuted to a fixed 
money rentoaloulated on the value of half 
the produce inan ordinary year; and & 
purchaser would probably be iniluenced by 
the same considerations. 1 do not think, 
therefore, that the compromise decree 18 a 
safe guide to follow in fixing the value. But 
even if it be followed, it does not follow that 
the decree-holder was guilty of fraud in en- 
tering & lower value in the sale-proclama- 
tion. Much of the land was jungle and its 
value must bave been in great measures & 
guess. He knew what the owners had been 
willing to mortgege it to him for, and if he 
under-eatimated the increase in value since, 
his honesty need not be impugned. This 
eatimate was doubtless too low, but corro- 
* borated as itis toa great extent by the first 
day's bidding, I cannot regard ib as 
fradulent. 

The third ground is, in my opinion, quite 
untenable. “The sale proclamation describes 
the property with sufficient precision and 
the fact that the area and profite are not given 
is certainly not, to my mind, any indication of 
fraud. 

Finally, the question grises whether the 
application is barred by limitation. Now, so 
far as the application is grounded on the 
suppression of the sale proclamation, I doubt 
whether any question of limitation oan arise. 
Under section 18 ofthe Act, when a person 
has by means of fraud been kept from - the 
knowledge of his right to makean application, 
limitation runs from the date of his know- 
ledge. lt may be open to doubt if this seo- 
tion applies to a case in which the fraud 
is antecedent to the accrual of the right and 
the decision in Purna Ohandra Mandal v. 
Anukul Biswas (1) is rather in favour of 
the view that itdces not so apply. But the 
cane ef Rahimbhoy Habibbhoy v. O. A. Turner 
(9) is against this view and further lays 
down thatin sucha case the burden of 
proof is on the person guilty of the fraud to 
show when the injured party became aware 
of it. Here, if it be assumed that the sale 
was fraudulently suppressed, though the re- 
ceipts given-by the petitioner's karperdas raise 
a strong suspicion in my mind that his em- 
ployer must bave been informed of the sale 


long before her application, yet I cannot find 
(1) 88 0. 654; 9 Ind. Oas. 844. 
(3) 17 B. 841; 20 I. A. 1. 
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that her knowledge has been definitely proved. 


So that whatever law oflimitation applies the 
application ig in time. i t, 
But section 18 can, in my opinion, only ap- 
ply to such frend as amounts to concealment, 
and is intended to keep from the injured 
party the knowledge of her wrong or of -its 
remedy. And the caseo! Rahimbhoy Habib- 
bhoy v. O. A. Turner (2) cannot be intended 
to apply to frands of any other kind, so 
that, so far as the application i8 based “on 
the alleged understatement of value, which 
could not possibly affech in any way the 
knowledge of the petitioner, section 18 wóuld 
not, an my opinion, have any application and 
the question whether the matter comes under 
the Limitation Act of 1908 arises. In the 
view that I take ofthe case, namely, that 
the ynder. statement was not fraudulent the 
question does not arise, but it has been dis- 
cussed af length and I think that I shall 
notice it., The “argument of the learned 
Pleader for the appellant is based on section 
6.of the General Clauses Act, 189", nnd is 
that the petitioner has acquired & right 
to have the sale set aside which cannot be 
interfered with by the repeal of the Limita- 
tion Act, 1877, by that of 1908. After giving 
the best consideration I can to the question, 
I inbline tothe view that this contention is 
not sound. No doubt the petitioner’s -right. to 
have the Bale set aside cannot be affected hy 
the Limitation Act of 1908. But that is 
not the right which he obtained under the 
Repealed Act of 1877. What he obtained 
under that Act was the privilege of exercising 
that right for three days and I doubt 
if that privilege is ‘such as is oon- 
templated by section 6 of the General 
Olauses Act. Reliance is placed on the cases 


-of Kounsilla v. Ishrt Singh (8) and Fasl Karim - 


v. Annada Mohan Ray (4). The first case 
is undoubtedly in the appellant’s favour. 
The second seems io me*somewhat differ- 
ent. In that case the learned Judges- 
were dealing, not with a supposed privilege 
to havea certain time for making an ar- 
plication, but with ore to be entirely exempt 
from the operation of the law of limitation 
during minority. On the other hand, the 
case of Arayil Kats Amma v. Pellappakkara 
Manakal (5) and Thakamoni Dari v. Mohendra 
In TA L.J. 420; 82 A. 400; 0 Ind. Cas, 188. 

4) 15 O. W. N. 845; 11 Ind. Cas. 401, Infra. 

5) 5 Ind. Cas, 420; 7 M. L. T. 115; 20 M. L. J. 347, 
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Nath Dey (6) are against the appellant. I 
do not think it ia necessary to quote cases 
prior to the General Olauses Act,1897 The 
balance of authority seems to me against 
the appellant but as I have said it is 
nob necessary for me, in the view I 
take of the case, to come to a decision on 
the point. 

el would" dismiss the appeal but as my 
learned brother eutertains a doubt about 
thé honesty of the sale, no order for costs will 
be made. 

Teunon, J —In this case the aggregate vali 
of the propertics to besold was stated -in the 
sale proclajation ae Rs. 140 and the proper- 
ties were eventually purchased by the deoree- 
holder for the sum of Ra. 10,160. 

From this and the evidence afforded by 
the compromise decree, it is clear that in 
the sale-proclamation the value was much 
under-stated. Ib then appears that at the 
sale & servant of the decree-holders and sn- 
other person who is the gomashia of the 

_decres-holder's cousin figured apparently 
as independent bidders. This latter ciroum- 
stance and the under-statement of value taken 
together, to my mind, &fford matter of very 
grave suspicion, but as my learned brother 
after a full consideration and discussion of 
the evidenomagree, with the first’ Ooyrt in 
holding that fraud has not been made out, I 
am constreined, though with great hesitation, 
to agree in the conclusion at which he has 
arrived. . 

In this view I do not think that I need 
discuss the question of limitation. 

For the ressons given I agree in dismissing 
the appeal, but without costs. 

Appeal dismissed. 

(0) 10 C. L. J. 488; 8 Ind. Cas. 889. 





PUNJAB CHIEF COURT. 
Civiu Ravigibs No. 2784 or 1910. 
July 18, 1911. 
Present:—Mr. Justice Rattigan. 
FAZAL DIN AND OTHWR3— DETENDANTS— 
PuaTITIONNRS 
Deru | 
AMIRUDDIN asp OTHERS-——-PLADNTITYS—- 


HaSPOXDENTS. 
Mortgage by conditional sale— Foreclosure — Partition 


— Agreement tes —Bpecifio performance——Surt 
to recover 2 bank adan Act (IX of 1908), 
Sch. I, Art. 118. 
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N. and others mortgaged their rights in maċ, by 
way of conditlonal sale, to H, one of the village pro- 
prietors The proprietors applied for partition of 
their joint holding, whereu theyrentered into an 
agreement to tho effect that, if H.’s fno was 
finally foreclosed he was to give up the land and to 
reoeiYe a proportionate amount in respect of the 
pn which felltohis share H.sued for possession 

y foreclosure and obtained a-decree. The plaintiffs 
jn this suit, ignoring the agreement, sued H., in a 
Revenue Court olaiming that the mortgage by N. 
was void as against their share of the land, and their 
suit was dismissed. They now sued H. ina Civil 
Court for possession of their alleged share in the 
mortgaged property in accordance with the terms of 
the agreement: 

Held, that the anit was one for specific perfarmance 
of the agreement, end none tho less so, becanse pos- 
session of immoveeable properiy was involved, and 
that as regards limitation, the suit was governed by 
Article 118 of the Limitatlor Act. 

Afwhi-ud-din v. Majlis Ras, 6 A. 231, followed. 

H., who had foreclosed his mortgage in dus course 
of lav, could not be regarded-as a trespasser. 

Petition under section 70 (b) of Act XVIII 
of 1884, as amended by Ant XXV of 1899 for 
revision of the order of the Divisional Judge 
Hissar Division, dated the 16th August 1910, 
reversing that of the Muneif, 1st class, Sirsa, 
dated the 21st May 1910, dismissing plain- 
tiff'a suit with coats, 

Rai Sahib Lala Sukh Dial, for the Peti- 
tioners. 

Lala Lajpat Ras, for the "Henson dente: 

Judgment.--The facts ‘are stated 
fairly acourately in the jadgment ef the 
Munsf. Briefly summarised they are as 
follows :— 

In February 1885 Nihala and others, occu- 
pancy-tenants, mortgaged their rights, by 
way of conditional sale, in favour of Hamir, 
one of the proprietors ofthe village. Notice 
of foreclosure~ was served on the mortgagors 
on various occasions but, finally, on the 12th 
January 1896, and the year of grace expired 
on the 12th January 1897. No steps were, 
however, taken in Oourt to enforce tha mort- 
gagoos rights. y 

Subsequently, all the proprietors in the 
village applied for partition of their joint 
holdings, and it was agreed between them, 
on the 14th February 1899, that, if Hamir'a 
mortgage was finally fora IDA. Hanis should 
not be entitled to retain possession of the 
mortgaged land, but that each of the proprie- 


` tors should be at liberty to pay Hamir the 


proportionate amount due in respect of the 
portion of the land which had fallen to his 
share. It wasnot in express terms added 


— 
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that such proprietor should thereupon be 
entitled to recover possession of such por- 
tion of the land; but thet was obviously the 
intention. : 

Hamir subsequently sued for possession by 
foreclosure and obtained & decree on 23rd 
December 1962. and mutation was effected in 
his favour on 18th December 1904. 

Present plaintiffs, who are the sons of Kadir 
Bakhsh, one of the parties tothe agreement 
of the 14th February 1899, in August 1906 
instituted a suitin the Revenue Oourts and in 
that guit they entirely ignored ‘the said ag- 
reement and claimed that the mortgage by 
Nihala and others was void as ageinst 


their share of the land in dispute. In reply 


to this claim Hamir set up the agreement 
above referred to and contended that Kadir 
Bakhsh, plaintiff's father,had acknowledged 
his rights as mortgagee and that .his sons 
were bound by their father's act. Thie suit 
was eventually dismissed by the Revenue 
Courts aa time-barred. 


, Plaintiffs now gue Hamir in the Civil 


Courts far recovery of possession of their al- 


leged share in the mortgaged property, and 
in their plaint they distinctly assert tbat 
they claim possession in accordance with the 
terms of the agreement of the 14th February 
1899. Defendant contends (1) that plaintiff's 
suit is in its essence one for specific perform- 


ance of the agreement of 1899 and as snch, 


is barred under the provisions of Article 113 
of the Limitation Act; and (2) that plaintiffs 
by ignoring the agreement in their snit in 
the Revenue Courts, had waived their rights 
thereunder. The Munsif held that Article 
144 and not Article 118 applied tothe cane, 
but that the plea of waiver had been establish- 
ed and that plaintiffs were now estopped 
from claiming on (he basis of the agreement. 
He accordingly dismissed their suit with 
costs. The Divisional Judge (M. Mubammad 
Hussain) onappealagreed with the first Court 
that the suit was not time-barred, but held 
that there had been no such waiver on the part 
of plaintiffs as estopped them from preferring 
the present claim. Heacoordingly accepted the 
appeal and granted plaintiffs a decree for 
possession on payment of Ha. 67.13.29, that 
sum representing the amount which would 
be due from them under the terms. of the 
agreement of 1899. 
Defendaxt has applied for revision of the 
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latter decree and, after hearing Mr. B&Sukh 
Dial and Mr. Lajpat Rai, I am of opinion 
that the present claim is, as oontendéd by 
defendant, one for specific performance of the 
agreement and time-barred under Article 113 
of the Limitation Act. 

Mr. Lajpat Rei strenuously oontended 
that plaintiffs’ suit is not based on the agree- 
ment and that they are merely claiming pos- 
session of their share of land from & person 
who is in wrongful possession thereof. But 
this contention is clearly untenable and is 
urged for the first time in this Court. In the 
first place plaintiffs in their plaint distinctly 
assert that they claim possession in &oocord- 
ance with the terms of the said. agreemgnt 
and it is on the basis of that agreement that 
they have been given & decree in the lower 
Appellate Court. In the next place, defend- 
ant who has in due course of law foreclosed 
his mortgage against the original mortgagors, 
and has, moreover, succeeded in defeating 
the claim of plaintiffa in the Revenue 
Oourts cannot by any stretch of language 
be regard as a mere treepasser. Apart from 
the agreement, what right bave plaintiffs to 
geek eviction of the defendant? ‘So far as 
the Oivil Courts are oonoerned, the latter 
can shelter himself under the foreclosure 
decree obtained by him and plaintiffs oan get 
behind that decree only in two ways. They 
can have the mortgage set aside as being -ygid 
as againstthem. This they have already at 
tempted to do, but the Revenue.Couris which 
alone were compelent to deal with that ques- 
tion, have dismissed their suit. Plaintiff's only 
other remedy is to sue in the Civil Courta 
to-enforce the agreement of 1899, and, as I. 
have already remarked, this is exactly what 
their prayer in the plaint is. Buta suitof 
this kind isone for specific performance of the 
agreement, and none the less so because pos- 
session of immoveable property is involved. 
The decision of the Allahabad High Conré in 
Muhs-ud-din v. Majlis Rat (1) is distinctly in 
point, and following it I have no hesitation in 
holding that Article 118 of the Limitation Act 
&pplies to the claim as laid. The present 
suit was instituted on the 5th October 1909 
and I agree with the Munsif that plaintiffs 
(even if they were previously ignorant of the 
agreement which I doubt) must Have known 
of it in December 1904 when mutation was 


(1) 6 A. 281, 
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effected in favour of defəndant. The dste 
fixed id the agreement for performance was 
the date when Hamir obtained foreclosure of 


- the mortgage and as I have shown, he ob- 


tained such decree on the 28rd December 
1902. In my opinion the present suit is barred 
under Article 113, and I soocorditgly accept 
ihe petition and setting aside the decree of 
the Divisional Judge, 1 dismiss plaintiffs’ 


-~ puk with costs throughout. 


4 


Pettiton accepted. 





OALCUTTA HIGH COURT. 
MisoELLANEOUB Oivit APPEAL NO. 284 
oy 1909. 
/ — . June 30, 1911. 

Preseni; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 
OHAMARU SHAHA—Drranpart— 
APPELLANT 

: "ters : 

SONA KOER-—PiiisTiFF—HESPONDERT. e 

Hindu Low—Hindw widow— Üompromise wiih re- 
tersionsre—Batate to rest in them— Restraint on alien- 
ation—Matutenance of widow—Reversioners morigag- 
ing property— Mortgagee's. rights to be subject to oharge 
of maintenance. 

A Hindu widow and her reversioners entered 
into an anangement for the settlement of certain 
disputes which arose between them, and agreed 
thet the properties left by her husband should 
become voated in the reversioners, that the widow 
should receive a certain sum annually as main- 
tenance out ofthe income of the estate, and that, 
during the life-time of the widow, the reversionerz 
shoul] have no right to transfer any of the pro- 
periie& Shorily after, the  reversioners mort- 
gaged some of the properties. Thereupon the widow 
brought a suit fore declaralion that the mortgages 
were invalid : 

Held, that the restraint on alienation is bad, but 
that the plaintiff ought to have a declaration that the 
morigagee's rights should be subject to ihe right of 
maintenance possessed by the plaintiff. 

Appeal from an grder ofremand made by 
the District Judge of Saran, dated June 10th, 
1909, reversing the decree of the Sub-Judge of 
Chapra, dated November 12th, 1908. 

Dr. Rash Behary Ghose, Babu Umakak 
Mukerjee and Moulvi Muhammad Mustofa 
Khan, for the Appellant. 

Babus Dwarka Nath  Ohakravearh and 
Akshoy Kumar Banerjee, for the Respondent. 

‘Judgment. . 

Mookerjee, J.— The substantial question of 
law in this appeal relates to the validity of 
& clause for restraint upon alienation in a 
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deed of family settlement between two Hindu 
widows and the reversionary heirs of their 
husbands who were two brothers. The 
circumstances under which the question in 
controversy has arisen are not dispu-ed, and 
may be briefly narrated. The plaintiff-re- 
spondent, Sona Koer, is the widow of Maink- 
dhari Lal and the &th defendant, Mahatab 
Koer, is the widow of Ajodbya Prasad. 
Shortly after the death of their hcsbands, 
a dispute arose between them as to the title 
to certain landed properties. The resalt was, 
that the widows and the reversioners entered 
into an arrangement for settlement cf these 
disputes. The terms of the comprom-se were 
embodied in two instruments exeorted on 
the 21st December 18)4 and 15th January 
1895. Itis not necessary for our present 
purpose to examine in minute detail all ihe 
provisions of these deeds. Itis sufficient to 
state that the widows and the reversiorors 
agreed that the properties should become 
vested in the reversioners; that a portion 
of the landed property and a Bom of 
Hs. 6,000 should be dedicated for the con- 
struction of a temple and other Bpecifled re- 
ligions and charitable purposes ; that the 
widowa should each receive annually a sum 
of Ha. 500 as maintenance ont of the income 
of the estató of her husband vested in the re- 
versionary heirs, and that, during the ife.timo 
of the widowa, the reversionary heirs should 
have no right to transfer any immoveable 
property left by their husbands. It appears 
that, shortly after theexecution of these docu- 
mests, the revorsionary heira, on the 26th 
August 1904, 29th August 1905 end 2?th 
November 1905, Bucoesaively executed simple 
and usufructuary mortgages in respect of the 

properties, taken by them under the sett le- 

ment. On the 4th Septbmber 1907 the 

plaintiff, Sona Koer, as the widow of Matak 

dhari Lal commenced the present action for 

declaration that these alienations were in 

valid and inoperative in law because made 
in contravention of the ekrarnama of the 
21st December 1£94 and the subsequent 
solenamah of the 10th January 1895 3 Eh 

Joined as parties-defendant the transfere : 
(the firat four defendants): the reversion 5 
(the next three defendanis) and the Eidos ot 
claim was resisted by the transferees one 
apally on the ground that the xéstráini 
upon alienation was void in law ang that the 
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plaintiff was not entitled to claim any decla- 
ration. The Court of first instaace held that 
as the estate’ had vested absolutely in the 
reversionary heirs and aa there was no clause 
for forfeiture upon alienation, the restraint 
upon alienation was illegal and unenforce- 
able. In this view the Subordinate Judge 
dismissed the suit. Upon appeal, the learn- 
ed District Judge has held that the restraint 
upon alienation was valid in view of the 
decisions in Loki Mohun Singh v. Chukkun 
Lal Roy (1) and Kuldip Singh v. Khetrant 
Koer (2). The District Judge has, therefore, 
revereed (he décjaion of the original Court 
and remanded the case for trial ou the 
merits. The mortgagees-defendanta have 
appealed to this Oourt, and on their behalf, 
the decision of the District Judge has been 
challenged substantially on the ground that 
the restraint upon alienation is invalid in 
law, and that the plaintiff is not entitled to 
apy declaration in the suit as framed. On 
behalf of the respondent it has been argued 
that, even if the restraint upon alienation be 
treated as invalid, the plaintiff is entitled to 
a declaration thet the salienalions impeached 
do not affect her right to receive maintenance 
out of the estateof her husband whether that 
estate continues in the hands of the reversion- 
ers or a portion thereof has been included in 
the mortgages. 

In so far as the question of the validity 
of the restraint on alienation is concerned, 
our attention has been invited to sections 10 
and ll of the Transfer of Property Act. 


Section 10 provides that wherg property is 
transferred subject to a condition or limita- 


tion absolutely reatraining the transferees or 
any person claiming under him from part- 
ing with or disposing of his interest in 
the property, the condition or limitation is 
void except in the two cases of lessees 
and married women. Section ll provides 
that where, on a transfer of property, an 
interest therein is created absolutely in 
favour of any person, and the terms of. the 
transfer direct that such interest shall be 
applied or enjoyed by him ina particular 


manner, he shall be entitled to receive 
and dispose of such interest as if there 
were no such direction. If the restraict 


in the caro Lbefcre us ia tested with re- 
gard to the rrovistons of accticn 10 of the 
Transfer of Property a Ate DIESE 


(1) 240 884 241.4.7610. W 
(2) 25,0. 808, 2 O. W. N. 468. 


INDIAN OASES, 


[1911 


arises whether the transferee has been 
absolutely restrained within the meaning 
of that section. It has been argued that as 
the restraint is limited in point of time it 
does not fall within the mischief. of the 
rule enunciated in section 10. It may 
be conceded that this view may possibly 
be supported upou & striot construction 
of the language used by the Legislature in 
that section. It ig not improbable that 
the framera of the section bad in view 
the judgment of Sir George Jessel, M. R, 
in I» re Macleay (8) in whioh that Jain 
ed Judge observed as follows:— "The teat 
is whether the condition takes away the 
whole power of alienation substenfiglly ; it 
is a question of substance and not of mere 
form. You may restrict alienation in many 
ways, You may restrict it by prohibiting 
it to & particular class of individuals or 
you may restrict alienation by restricting 
it to & particular time.” This deposition, 
perhaps, tends to support the view that 
a restraint on alienation qualified: as to 
time may be valid. Now, it cannot be 
disputed that a condition or conditional 
limitation upon alienation of a contingent 
interest before il vests is good, as first 
held in In re Large’s cass (4) pnd as 
repeatedly affirmed in -subsequent .deoi- 
sions | Ohwrohill v. Marks (5) and Blake v. 
Barneii(6).] But it does not necessarily fol- 
low that a condition or conditional 'imi- 
tation upón alienation limited in time is 
good when attached to a vested interest. 
In Renaud v. Gwillei (7) their Lord- 
ships of the Judicial Committee held that 
& restraint upon the devisees of ‘lands 
from alienating them for a period of 20 
years fram the testator’s death waa not 
valid either by the old law of France 
which was -directly applicable to the case 
or by the general pringiple of jurikpru- 
dence. This view is consistent with that 
expressly or impliedly held in Ware v. 
Cann (S) ; Bradley v. Peizoto (9); Willis 

(8) 20 Eq. 158, 441. J. Oh. 441, 82 L. T, 682; 23 
W. R. 718. : 
a Dei 2 Leon 82; 8 Leon 182. 
(5) (1844) 1 Coll O. O. 441; 141, J.Ch. 65. 

(8) (1882) 3 Drew and Bm. 117; 81 ka J. Ch. 888; 
8 Jur. (n.m) 812,10 W. R. 767. 

(7) (1807) 2 P, O. 4 at p. 18; 5 Moor P. O. Cx, 8.) 5; 
87 L. J. P. C. 1,16 W. B. 87. 

(8) (1880) 10 B and C. 433, 34 R. R. 460; 5 Man, 
& Ry. 841; 8 L- J. K. B. 104. 

(9) (1797) 8 Ves. 834, 4 B. B. 7. 


Vcl. X1] 
OHAMARU SHAHA t. BONA KORR, 


(10): Rishton v. Oobb (11); Im re 
p^ Wii (19) and Im re Machu (18). The 
contrary view, however, has been assumed 
as correct without investigation, in some 
decisions, for jnstanoe, Kiallmarh v. Kiall- 
mark (14): Kearsley v. Woodooos (15); 
Ohurowill v. Marks (5) and Pearses v. Dolman . 
(9 which last case is based upon & singular’ 
misapprehension of . the sccurate state- 
meni of Turner, V. O., in Rochford v. 
Raokman (17), that a life- estate oould be 


determined by an alienation. The pre 
vailing view in England, therefore, un- 
doubtedly is that a condition restraining 


slienation of an estate in fee is bad, even 
though it is qualified as to time. In 
support of thia proposition, ib 18 sufficient tor 


refer to the elaborate opinion of Mr. Justice ` 


Pearson in I» re Rosher (18) [See alao Dug. 
dals v. Dugdale (19)]. Bat in a later case [In 
re Porter (20)] Mr Justice North question- 
ed if there was any distinction in principle, 
82 far as present matter is concerned, between 
a contingent interest and an interest which, 
ig vested bat is liable to be divested. It 
must be remembered, however, that & provi- 
Bion for forfeiture attached to a contiugentes-. 
tate is a condition precedent, while when 
attached to an estate vested, although liable: . 
to be divested, it is & condition subsequent, 
and ,codaequently, the distinction between the 
two basea is essentially the -fandamental. 
distinction between oonditions precedent 
and conditions subsequent. In so far, there. 
fore, ag" the English Oourts are osnoarned, 
the preponderance of judicial opinion is in 
favour of the view that a oondition or condi- 
tional limitation upon alienation, limited in 
time, ia bad when attached to a vested in. 
terest. Inthe American Oourts also, thore 


(10) (1888) 4 Myl.and Or. 197; 48 R. B69; 4 Jur. 788, 
(11) (1889) 5 Myl and Cr. 145; 48 R. R. 260; 9 
Bin. 615; 9 L. J. Oh. 110; 4 Jur. 281. 

[- 33 L T. (x. s.) 211. | 

(1882) 21 Ch. D. 888, 47 L. T. 677, 80 W. R. 

887. : 
d 

15 


$8 L J. Ob. L 
a eee 
(18) (1886) 3 Eq. 818, 88 L. J. Oh. 958; 15 W. R. 
120. : 
(17) (1853) 9 Hare 490; 31 L. J. Oh. 511, 16 Jar, 
2 A l 
(18) (1804) 28 Oh. D. 801; E8 L. J. Oh. 723, 51 L. 
TUS dons W. R. 820. 
) (1888) 88 Oh D. 176; 57 L. J. Oh. 34, 58 L, 


T, 581; 88 W 
s (20) (1603) 3 Ch 48); 81 L. J. Oh. 688; 41 W.R. 38. 
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has been considerable divergence of judicial 
opinion and it has been often assumed with- 
out discussion that a condition against alie- 
nation whea attached to a vested interest 
is good if confined to & limited period. Bat 
the better view is in the opposite direction. 
The judgment of Mr. Justice Christianny in 
Mandlebaum v. MoDorell (21) is the fullest 
argument against thevalidity of such condi- 
tions and conditional limitations to ba found 
in the books, and ib. may now be taken aa 
settled, in the American Courts, that o res- 
brioliod on the alienation of & fee simple, 
though limited in time, is void [see the deoi- 
sion of the Supreme Court of the United States 
in Potter v. Couch (22) ]. In go far, therefore, 
‘as what is described by. their lusrdahion of the 
Judicial Committee as “the general principles 
of jurisprudence ” is concerned, the position is 
plain. But diffoulty is apparently creited 
by the language used by the Logislature in 
section 10 of the Transfer of Property Act 
which is possibly based upon the view of Sir 
George Jessel, M. R., in In re Macleay (8), 
snbsequently, na we his explained, repudiated 
in England. We, therefore, do rot propose to 
rest our decision on tha ground that 
section 10 invalidates the restraint upon 
alienation in the case before us. We have 
next to examine the provisions of section 
ll of the Transfer of Property Act. This 
section recognises the elementary prinoiple 
that a tranaferee of property who takes an 
absolate interest, as for instanoe, a domse or 
pnurohaser, cannot be restrained in his enjoy- 
meub or dispositien of it by any condition in- 
seried in the transfer. Such a conditian de- 
prives the property of its legal incidents and 
18 inconsistent with or repugnant to the 
main purpose of the transfer, It is P 
consequently arbitrary and not enforceable 
in a Court of Law | Kristna v. Shanmuga (23) 
ani Anath v. Naga Moothia (21)]. Tn 
the first of these cases Mr. Justios Holloway 
defended the doctrine on the broad ground | 
that every right capable of enforcement must 
have for its oonienta some conceivable 
human interest but not necessarily a 
paonniary one. The same view was approv- 
ed by their Lordships of the Judicial Oom- 


mittee in MeL«as v. Mekay (95). In our opi- 
(31) (1874) 29 Mich. 78; 18 Am. Re. 61. 
22) (1890) 141 U. 8. 206, 835 Law. Hd. 721. 
33) 8 Mad. H. C, R. 248, 
24) 4 M. 300. 
(25) L- R. 5 P. O. 827; 20 I. T. 852, 31 W. R. 706. 
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nion there ia no room for serious controversy 
that the restraint on alienation in thecase be- 
fore ua ia bad ib view of the principle recog- 
vised in section 11 ofthe Transfer of Property 
Act. 

The question which finally arises for oon. 
sideration is, whetber the plaintiff is entitled 
to any relief at all in the suit as framed. 
Now, the deeds of family gettlement make it 
reasonably plain that the object of the pro- 
posed restraint on alienation by the rever- 
sioners was the protection of the right of the 
widows to receive maintenance from what had 
been the estate of their husbands. To this 
extent, the object was perfectly legitimate, 
and weare of opinion that on the principle 
recognised in the case of Als Hasan v. 
Dhiria (28) the plaintiff ought to have a 
declaration that the appellants who have ac- 
cepted mortgages contrary tothe provisions 
of the deeds of settlement have acquired 
rights subject to the mght of maintenance 
possessed by the plaintiff. Inthe case just 
mentioned, ib was ruled that a transfer of 
mortgaged property, in breach of a con- 
dition against alienation is valid, except in so 
far as itencroaches upon the right of the 
mortgagee, and that this reservation does not 
bind the property so as to prevent the aequi- 
sition ofa valid title by the transferee, A 
useful analogy is also furnished by the prinoi- 
ple recognised in one of the American States, 
Lousiana, where the Roman Law, through Spa- 
nish sources, is still regarded asthe foundaticn 
' of the Jurisprudence, and whereit has been 
held that if there is an agreqment in A mort- 
gage that the mortgagor would not alienate 
the equity of redemption, an slienation in con- 
traventionthereof is so far void as against the 
mortgagee that the latter can carry on hia exe- 
culion proceedings of seizure and sale without 
making the purchaser a party or taking any 
notice ofa change of ownership [Kent Com- 
meniries, Volume IV, 185: Burge, Colonial 
and Foreign Law, VolumelII, page 197; Aregno 
v. Fchmidi(27)and New Orleans National Bank- 
ing Association v. Le Breaton (28) where the effect 
of the paci de non alienando is explained]. The 
plaintiff here can have no grievance if her 
right to receive maintenance ia protected and 
declared unaffected by the mortgage trangac- 


(26) 4A 518 
(27) (1587) 113 U. S. 298; 28 Law. Ed. 976. 
(28) (1885) 120 U. B. 705; 90 Law. Ed. 831. 


tions : the defendante also cannot complain of 
such declaration, because they must be taken 
to have notice of all the oovenants in the 
title deeds of their mortgagors, and if they 
have taken the mortgages with notide, actual . 
or oonstruotive, of the right of the plain- 
tiff to receive maintenance, their own rights 
must be gubérdinated to that extent. In 
this view, the decree made by neither® of 
the Courta below can be supported on princi- 
ple. 

The result, therefore, is that this appeal 
18 allowed, and the order of the District Judge 
discharged. "The suit, will stand decreed in 
the manner followiug, namely, the plaintiff 
will bave a deolaratiOn that her right to re- 
ceive maintenance under the deeds mentioned 
hos in no way been effected by the transac- - 
tions under which the appellanta have derived 
title. Each party will pay his own coats 


throughout this litigation. 


Carndaff, ES | agree. ] 
Appeal allowed. 
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MisokrnAKkEOU8 Juegispiorios No. 15 or 1911. 
Jane 80. 1911. 
Dresent:— Mr. Pratt, J. O. 
Re award By Tos LAND ACQUISITION 
OFFIONR, KARACHI— 
USTINI 
LAKHMIBAI wipow or SURWA 


" AND OTHERS— 

Land Acquisition Act (I of 1804), as. 18, 20, 32—No 
objection taken to apportionment—Award conclumre— 
“Pote: to alienate’, construction of ihe words — Hindu 
avido -—— Necessity. 

Where no objection is taken under section 18 bya 
person interested against the apportionment of the 
compensation money, the Collector's award is con- 
clusivo as against him under section 29 of the Aot, 

The words “person who h&d no power to alienate” 
in section 83 must be construed particulary as having 
reference tothe allenation to the Collector and nob 
generally to a power of alienation in any case. , 

The mere fact thatan alienation wasin invitum 
does nob import necessity for a Gonrt sale of & Hindu 
widow's interest in lend and is not binding on 
reversioners. -. 

The case of a Hindu widow does not fall within 
the purview of section 82 of the Land Acquisition Act.. 

Shev Prasad. Singh v. Jwlka Kuadar, 24 A. 190, 
followed. 


Order—tThis is a reference by the Ool- 
lector under section 31 (2) of Act I of 1894. 


V5. XI] 
^o JIWAX RAM v. TIYADI SIEGE. | 
The sum of Ra. 4,784 has been awarded by 
the Collector as-compensation for the land to 
be aoquired. l x 
The parties interested werd the heirs of 
BRattansi as shown below:— 


i A 
"T Oc GU Se) 
Showa, Jase Mala, 
deceased, by | widow Nathibai 
his widow Premji, | | 
Khimji. 


The Collector has awarded half to Premji 
as heir of Juss& and the other half to the- 
heirs of Shewa. 

.The third son Mala is represented by ‘his 
widow Nathibei and her son Khimji. As 
they have not taken action under section 18 
their claim before me is barred by section 29. 

For the same reason Premji’s olaim that 
he was joint tenant. with Shewa, is also 
barred. ! 

Premji’s half has been paid 'by the 
Collector. The question referred ia as to the 
“disposal of the other half which is payable ° 
to the estate of the deceased Shews.- and 
which the Oollector has fo oe in this 
Court. 

Should the whole amount p paid to 
Ehewa’s widow Lakhmibai or ashould the 
interests of the reversioners be pEOUMH by 
an order under section 82 P 

Thé oondition which ‘makes section 33, 
applicable i is, that the land belonged to some 

‘Dereon who had no power to alienate the 
| same. 

I think these words muet be saiid 
particularly as having reference to the aliena- 
tion to the Collecter and. not generally toa 


-p ienation i in any case, 
Here the ow could not have given an 
absolute - title the Oollector unless the 


alienation could be jastified by circumstances - 
which are nct even alfsgad to exist. 


The mere fact that the alienation was iw 
invitum does not, of course, import necessity 
for & Court sale of a Hindu widow’s interest 
in land and is not binding on the reversionera. 


1 agree, therefore, with the decision in 
Sheo Prasad Singh v. Julka Kunwar (1) that 
the case of a Mindu widow does fall within 
the purview of section 82 of the Land Acquisi- 
tion Act. 
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- I, therefore, arde that the oom pensation 
money deposited in Oourt be inveated in the 
purchase of other land to be held by 


Lakhmibai, wife of Showa, under the like title 


aud conditions of ownership as the land in 
respect of which the compensation was paid. 





ALLAHABAD HIGH COURT. 
Laertegs Parent Appaat No. 16 or 1910. 
July 10, 1911. 
Preseni:— Bir. George Knox, Kr., J ndge, and 
. Mr. Justico Karamat Hussin. 
JIWAN RAM—DETS5SDANT—ÀPPILLANT 
versus 


TIVADI SINGH-—Pcarstire—Responpant. 
Pre-smplion— Wajlb-ul-arz-—Cosstructson —'' H iasa- 
dar deh,” meaning of— Perfect partition, effect of. 
The Wajib-ul-ars of a village prepared in 1273 F. 
contained the following provisions us to pre-emption:— 
“Agar kisi hissadar ko haleyat apni bai wa roha aue 
murtahin ko reha dar rehn karma ho to bawakt wntikal 
ke lasmi hoga ke pahle apne Aissadar karib ko aur dar- 
suratinkar uske dusre-hissadar deh ko khabar dekar 
bakwvwmat wasib bat warehn kare’. Bubsequent to the 
preparation of the Wajib-wl-ars, the village was divid., 


od by perfeot partition into several mahal: 


Held, that the words "Aéssadar deh” meant sharer in 
the village and that the perfect partition hed not the 
effect of;converting it to mean a co-sharer in the mahal, 

Dalganjan Singh v. Kalka Singh, 28 A. l; Dori v. 
Jiwan Ram, 82 A. 285 at p. 282; 7 A. L. J. 183; 6 Tad. 
Cas. 17, referrod.to. 

Per Karamat Husain, J.—Deh is o-Hindi word and 
meens s. definite area of pi eiie holdings with 
houses upon it and is thus a phyaios] unit. Mahal is ` 
a corruption of an Arabio pete | and is a legal term 
meaning any local area held under e separate : 
ment for the paymerft of the [and revenue. Deh and 
mahal are two distinct conceptions. In one deh there 
may be several mahals and in one mahal tharo may 
be several dehs or portionsof them. It, howerer, 
sometimes happens that a definite area of land is ons 
deh and also one mahal. Thisisa pure accident and 
must not lead to the erroneous notion that when the 
terms deh and mahal may bo predicated of the ono 
and the same area cf land they become synonymous, 

Appeal against the decree of Sir John 
Stanley, Chief Justice, dated the 27th Janu- 
ary 1910 in Seoond Appeal No. 370-of 1908 
under section 10 of the Letters Patent. 

Mr. Sital Prashad Ghose, for the As 


lant. 

Mr. Durga Oharan Bann ji - (with him Mr. 

M. L. Agarwala) for the Respondent, 
Judgment. 

Knox, J.—1 would dismiss this appeal. 
It arises out of a suit for pre-emption based 
upon custom ‘as contained in the wajib-ul-ars, 
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The wajib- ul-ars under which the right is 
claimed is a wanb- ul ars prepared under and 
in accordance wiih the provisions of Regula- 
tion VII of 1822; according to the Regulation 
that wajib ul-arz is prima facie evidence of 
the custom recorded in it unless and until it 
has been formerly altered, it shall be shown 


by the result ofa full investigation in 8. 
regular suit that the proceeding or record - 


of the Collector was erroneous or incomplete. 
The evidence -has been given by the defend- 
anf, I have, therefore,{to see: what ia the true 
construction to be placed upon ita language. 
The terms of it will be found fully set out 
in Dori v. Jiwan Ram (1). AsIread them 
they reccrd a custom whereby a person 
holding ashare in the deh of Dalvera has 
a right of - pre-emption over and above a 
stranger. This is what I understand the 
villagers of Dharera intended“ and what they 
understood and what the Settlement Officer 
, found to be the custom. The stranger wasto be 
kept ont so long as any one who had any part 
or lot in the deh was prepared to pre-empt. 

I would, therefore, dismies the appesl.wiih' 


. costa including in this Court fees on -the 


higher acale. 

Karamat Hassia, J.—Certain properly 
Jin the village Dharera was sold and a suit 
for pre-emption on the basis of the wajib-ul- 
ars of 1272F. brought. The terms of the 
wajtb-wl-ars are;— Agar kiss  Aímadar ko 
haksyat apni bat ea rehn aur murtukin ko rehn 
dar rehn karna ho to bawakt $utikol he lasmi 


hoga ke pahle apne- hissadar karib ko aur - 


dar surat inkar. uske duste fitssadar deh ko 
“khabar dekar bakimut wanb bat wa rekn 
kasa.” If any hissdar (sharer) has to sell or 
mortgage his Aaktyat (interest) and if any 
mortgagee has to sub-mortgage it, he at the 
time of the transfer must give information 
firat to his near Atesadar and in case of his 


refusal (to buy) to other Wwesadar deh 


(sharer in the village) and then eJl or mort- 
gage it (to othera) for & proper price. 

The village afterwards was divided in- 
to several mahala for which no new tasib ul- 
ars was framed. The property sold Was 
situate in one makal and the pre-emptor had 
' share in another mahal. <A single Judge 
of this Court held that a perfect partition 
put an end to the right of preemption in 


respect of the property situate in a different 
(1) 82-A. 205 at p. 282; 7 A. L. J. 183; 6 Ind. Oas. 


1^ 


= 


INDIAN OASEE. 


Singh v. Kalka Singh(2) applied. 


` stances.” 


{1811 


mahal and the Fall Bench case of Dalganjun 
He, there- 
fore, dismissed the pre-emptor'a claim. On 
appeal the lésrned Judges who heard the 
appeal took different views. Stanley, O.J., 
held that the plaintiff was entitled to pre- 
empt notwithstanding the partition and that 
the words Atssadar deh as used in this 
wajib ul-ars meant a dharerin the village. 
Banerjee, J., came to the conclusion that 
the plaintiff could not preempt after the 
partition of the village as, although he was 
a shearer in the village, he was not a 
co-sharer of the vendor, and that the words 
hissadar- deh as used in the toagb-ul-ars 
meant .a co-sharer of the undivided vil. 
lage for which: the wagib-ul-ars had been 
prepared,— see Dori v. Jiwanrom (1). Hence 
this appeal, it has been expressly laid down in 
the Full Bench cage of Dalyanjan Singh (X), 
that "where on the perfect partition of a 
mahal under the North-Westein Provinces 
Land Revenue Act, 1873, no new westb-xl-ars 
has been framed for any of the new 
mahals, the question whether or how far 
& contract ora custom of pre-emption re- 
corded inthe wajib wl-ars of the undivided 


. mahal is still in force, or who is entitled to 


claim the benefit of it, is not capable of 
any absolute or invariable answer." This 


‘shows that the mere fact that the words 


htssadaran deh have-been construed to mean 
“co-sharers in the undivided village,” is | 
no reason for holding ‘that the words, 
"hissadar deh” in the’ present case alsa 
mean & oo-sharer in the undivided mahal 
and nota sharer in the dek, t.e., village. 
Again in interpreting & wajib-ul-ars ao- 
cording to the ruling in the case of Dalganjan 
Singh .v. Kalka Singh (2) "no- general. 
considerations are of any value. In every 
case we must place ourselves as nearly 
ag possible in the position of the parties 
and have regard to” surrounding circum- 
These remarks imply that the 
learned Judges who decided Dalganjan 
Singh v. Kalka Singh- (2) on placing 
themselves as nearly as possible in the 
position of the parties to the w0jib-wl-ors 
and considering the surrounding circum- 
siances came to the conclysion that by 


using the words ‘hissadaran deh’ the 
framere of the oe ae intended to 


(3) 22 A. 1. 


~ 


.thereby the undivided mahal. 


. suéh as to make 
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confer: the right of pre-emption on the" oo- 
sharers of the undivided deh ‘meaning 
lt must be 
taken for granted that in -that case such 
surrounding circumstances did exist as 
forced the learned Judges t» come to that 
epnolusion. It remains .to be seen if in 
the case beforé us the circumstenoes are 
us oonolude tbat the 
right of pre-emption is intended for the 


|: go-sharers of thé undivided deh as ono mahal. 


Deh is & Hindi word and means a definite 
area of agricultural holdings with -honees 
upon ib and is thus a physical unit. Mahal 
is & corruption of an Arabic word and ise 


. legal term meaning “any local area held under a 


separate engagement for the payment of the 
land revenue." Deh and mahal are two dis- 
tinct conceptions. In one deh there may be 
several makals and in one mahal there may 
be several dehs or portions of them. - It, 


. however, sometimes happens that a definte 


area of land is one doh and also óno mahal. 


This is & pure accident and muat not lead to, 


the ‘erroneous notion that when the terms 


‘deh’ and ‘mahal’ may . be predicated of the: 


pne &nd the same ares of land they become 
synonymous. When the wafib-wl-ars of the 
village Dharera was framed in 1272 F. ib 
was one dah and also one mahal. It waa 
called a deh from the physical pointof view 
and & mahal from the fiscal stand-point. The 
meaning of “a Acseadar in the deh of gear 
ia quite distinct from the meaning of ' 

hissadar in the makai of Dharersa.”’ The 
plain and natural meaning -conveyed by the 
former is & sharer in the. physical entity 
ealled "Dharera" without any notion of his 
liability to the payment of revenue; while 
the natural and ordinary meaning of the 
latter is “a oo-sharer in the mahal of 


. Dharera who is a member of the oo-parcenary 


- 


body jointly and severally responsible for 
the revenue of the makal’ There being a 
vast distinction between the word ‘deh’ and 
the word ‘mahal’ the plain meaning of “a 
hassadar deh” in the wajib ul-ars we have to 
construe, is "& sbarer in the village Dharera" 
&nd there &re no surrounding circumstanoes 
to lead me to infer that the intention of the 
Íramers of the vajib-ul-ars in question was 
to mean by these words “a co-sharer in the 
undivided mahal of Dhbaerera.” Had they 
any such intention they would have used 
the expression "e Atssadar mahal instead of 
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a hissadar dah". 


‘before us to show that the word 
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eought to' bo drawn between "a Aissadar deh” 
and "a hissadar mahal” is too fine for the 
mental calibre of the class of the people to 
which the ordinary framers of wajtb-ul-arats 
belong. Again, in the wajtb-ul-ars before ua 
there are indications which go to show that 
“a Asssadar deh". means “a sbarer in the 
village" and not “a co-sharer in the uudivid- 
ed mahal.’ One is, that the framers are 
stating a custom which exists inthe "village" 
and notin the “mahal.” Another is, that 
they use the word "Aissadar" in the singular 
number showing thereby a complete absence 
of tbe idea of the co-parcenary body from 
their minds. The existence of the expression, 
"gs to the rights of co-sharers among them- 
selves based on custom or agreement,” in 
the wajib-ulLars in Dalganjan Singh’s care (2) 
might have been one of the surrounding cir- 
cumstances which led the Ohief Justice to 
bold that “deh” in that  wastb-sLars meant 
“makal.” There is nothing in the cease 


in the beginning of the pre-emption’ clause 
means a co-sharer in the undivided mahal 
and Dharera to make me infer that that 
word in the expreasion “a Atssadar deh” 


also means a co-sharerinthe undivided mahal . 


of Dharera.”’ The natural meaning of the 
pre-emption clause in thecase before us, to my 
mind, is that at the time of the framing of the 
tdajib-ul-are there existed & oustom where a 
shdrer in the village was entitled to preempt. 
The fact that he at that time was also a co- 
sharer in the undstded mahal of Dharera was 
a mere accident and not the essential 
difference on which the existence of the right 
of pre-emption depends. It is admitted in 


. Dalganjan Singh’s case (2) that persons other 


than co-sharers in an undivided mahal can 
have the right of pre-emption after a perfect 
partition gnd that being the case to bea 
co-Sharer in an undivided mahal cannot be 
an essential of the right of pre-emption. For 
the above reasons I hold that the ‘plaintiffs, 
on the right interpretation of the wajib wl-ars 
of 1272 F. notwithstanding’ a perfect 
partition, are, as sbarers in the village, 
entitled to pre-empt. 
would dismiss the appeal with costs, - 

Bx tar Count.—The appeal is dismissed 
with costs including in this Oourt fees 
on the higher scale. 

Appeal dismissed, 


"Moreover, the diaiinstion- 


144 a* ; 
Atesadar’’- 


- 


The result is that I 
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ALLAHABAD HIGH COURT. 
Fiser Civi, Appwan No, 192 or 1910. 
July 4, 1911. 
Present:— Mr. Justice Karamat Husain and 
: Mr. Justice Piggott. _ 
GOPAL DAS Diar£tNDANT—ÀPPELLANT 
^2 v*nfus 

SHIVA DAS-—PrAIXTIFT— RESPONDENT. 

Cual Procedurs Code (Act V of 1908), s. 92—T* ust 
for public purposes of charitable or religions nature, what 
consittutes— Cr ection of trist— Hindu Law—Badowment 
—" Kam ess or constructive trust’ —Oonstruciion. 

Per Karamat Husain, J.—-The mere fact that the 
income of certain property has been spent for a long 
period in feeding an idol and in maintaining and 
taking caro of fakirs and pilgrims, is not sufficient to 
constitute a trust for public purposes of a charitable 
or religious nature. Its déssential thas evidence should 
be forthcoming ‘that e trust wes created for such 


purposes. 

Per Piggott, J.—The words “any express or oon- 
. structive trust" in section 82 of the Oivil Procedure 
Code, 1008, should be oonstrued Lberally and in a 
sonso as favourable as possible to the assumption of 
jurisdiction by a Court under the said section where- 
ever there is fair ground for affirming the existence 
of a trust. 


Where the income of property was to be deroted 
to the maintenance of a temple in e certain. town, to 
fhe due performance in that temple of acta of wor- 
ship of a pubho nature, to the maintenance ofa 
monastery or asthal connected with and dependent 
upon that temple and occupied by devotees whose 
principal duty it would be to look after the temple 
rites, and finally to the dispensing of charity pre- 
sumably in the shape of. food to any religious men- 


dicants or pilgrims who might present themselves at 
the temple or asthal and claim entertainment as 
such, such purposes might reasonably be held to be 
public purposes of a charitable or religious nature 
within the meaning of section 93 of the Civil Pro- 
cedure Code. 


Firat appeal from the decision of the Dis- 
trict Judge of Shahjahanpur, dated the 9th 
June 1£10. ` : 

Mr. S. K Dar, forthe Appellant. 

Mr. Surendro Nath Sen, (for Dr. Satish Ohan- 
dra Baneriee), for the Respondent. 
| Judgment. 

Karamat Hussin,J, —Sewa Dasand Amar Das 
Mahant, after obtaining the sanction of the 
Legal Remembranoer instituted a guit against 
Gharib Das under section 92, Civil Procedure 
Code. Gopal Das was subsequently added as 
a defendant, The reliefs sought by the plaint 
were (1) that the defendant Gharib Das may 
be removed from the office of manager, (2) 
that some other efficient and suitable person 
may be appointed as the maheniand manager 
of the property, (3) that the uagf properly be 
placed in charge of one or more trustees, (4) 
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that the present mahant may be required ^to 
account for the income and the moveabler, 
and that the moveable properly, cash and 
jewellery, may be taken charge of by the 
Court, (5) that a scheme may be prepared 
by the Court for the conduob and proper 
management of the temple and the asíhal. 
In the first paragraph of the plaint it wag nl- 
leged that the properties in suit were pr e] 
ed (wagf) property and that the income there- 
of was utilised in defraying the expenses «f 
the Jtajbhoj (food supplied) to Sri Thakurji 
Maharaj whose image was installed in the 


` eaid temple and in ihe service and care of  . 


fakirsand pilgrims. Both Gharib Das and 
Gopal Das in their written statements admitted ' 
these fraots. The Court below. appointed 
Sewa Das as mahani and Damodar Das as 
adhikari and granted certain other reliefs. 
Gopal Das comes to thia Court in appeal, and 
one of thé plens taken in this Court is that 
the property in suit is nota truat for publio 
purpose ofa charitable or religious nature, 


, aod that, therefore, the Court had no jurisdio- 


tion to entertain the suit under section 92, 
Civil Procedure Code. This plea, in my opi- 
nion, is sound and must prevail. In order to 
establish that the trust ia & trust for the pub- 
lic purposes of a charitable or religious nature 
two documents have been produced in evidence. 
The first ia the wassb-ul-ars of the village of 
"Kashipur. In that wajtb-ul-ers I find the fol- 
lowing passages. Snbseqnently, in the year 
1192Fasiz, Rai Mansa Ham arrived in this slaka 
and peopled it. From the year 1192 to 1209 
Fasli this moura was by the name of Asthal 
Bairagian Shahjahanpur granted asa muaf. . 
In the year 1210 Fasli the muaf was resumed 
and jamo asessed. Jtstood in the name of 
Balak Das and Dayal Das under a Qabuliat 
up to the year 1234 Fasi. i A Settlement was 
made in their names from the time of the 
British Rule. Now, at the time of the Settle- 
ment a thorough inquiry into the title of land 
was made as against Dharam Das aforesaid, 
and & decrees for proprietary right was passed 
in favour of Bharac Das, chala of Dayal Das, 
of asthal Shabjabanpur with other shares by 
the Settlement Officer on 16th August 1866 
and a jama of Rs. 461 (Mal Re. 450 Seawai- 
Hs. 11) was assessed’? In paragraph 8 ofthe 
said document the following passages occur: 
“Bharat Das, lambardar, ia the sole owner of 
this village. He personally managee all the 
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affairs such as collection of rent from tenanta, 

allotment of leases, cultivation of waste land, 

&^., and payment of Government revenue. 

The amount of village expenses is not fired. 
Whatever expenses are incurred are met by 
him from his own pooket. He does not 
‘explain the account of profits and loss to 
any -one. The occupant of the gaddi 
&lofe beara the profits: and loss’. The 
other document i8 a lamisknama dated 10th 
November 1881. In that document there is 
the following passage: “The said Manohar 
Das shall spend the income and profits of the 
property the subject of the tamitk, in meeting 
the expenses of the asthal together with 
thukurdwara (temple) just as I now do. As 
the property, the subject of the famitk, belongs 
to the asthal, Manohar Dag shall have no 
power to sell or mortgage it. Manohar Dis 
shall attend to the service of the fak7:s (men- 
dicanta) who might come to the asthal in the 
game way as I do." From the fasts that the 
property belongs to the asthal and that the 
income of it applied to the so calldd feeding | 
of the idol and supporting of the fakire, it in” 
argued that the property ig a troat created 
for public purposes of a-charitable or religions 
nature. In my opinion, the mere fact that 
the income of the property has baen spent for 
n long period in the ro called feeding the idol 
and in maintaining and taking care of -falrs 
and pilgrims is not sufficient to constitute a 
trast for public purposes of a charitable or 
religious natare In my opinion, ib is eszen- 
tial that evidence should ba forthcoming that 
a trnat was crealed for such purposes. Bab 
there ia mo such evidenca forthcoming in the 
present oase, I, therefore, hold that the pro- 
perty i» nob a trash oreited for publie par- 
poses of & charitable or religious nature. 
Sach being the case, T wonld hold that. the 
Court below had no jurisdiction to try the 
suit, I would allow the appeal and dis- 
miss the plaintiff's anit with costs in both 
Oourte. 

Piggott, J. The. position to which I have 
been brought after a consideration of the able 
&rgumente addressed tous in this case and 
of the pleadings and evidence on the record 
ia & somewhat corious one. J do not find my- 

self able to coneur in the cooclusion arrived 
at by my learned colleague that the Court be- 
low had no jarisdiction to entertain the snit 
as brought. I am, however, of opinion, for 


other reasons, that the decree passed by the. 
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learned District Judge cannot be sustained. 
The decree which I should have been prepar- 
ed to subsitute for it, had I been sitting alone, 
would have been one appointing the appellant 
Gopal Das the mahant of the asthal in qaes- 
tion and putting him as such in possession of 
the property in suit. In view of the position 
taken up by the appellant himself on the 
question of jurisdiction and of the fact that 
bis contention on this poiat has prevailed 
with my learned colleague, it beoomes prac- 
tically impossible for any gach decree as the 
above to be passed. I am prepared, therefore, 
to concur in the order proposed by my learn- ` 
ed colleagua, leaving it to Gopal Das as well 
as to the other parties to this suit, or to any 
other person who may consider that he haga 
valid claim to possession a9 mahant over the 
property in suit, to enforce the same by an or- 
dinary auit for possession or declaration inde-- 
pendently of the provisions of section 92, Civil 
Procedure Code: I desire to state briefly my 
reason for the conclusion at which I have sr- 
rived. As regards the question of jurisdio- 
tion what carries moat weight tomy mind ia 
the question of pleadings. I quite admit the 
general principle that jurisdiction  cxnnot be 
conferred by consent of partieg. But juris- 
diction may depend vpon particular facts; and 
where those facte areadmitted in the plead. 
inga, ib does, not appear advisable to allow 
them to be-contested in appeal on the basis 
of oral or documentary evidence which has 
been produced for other purposes. Gopal 
Das in his written statement admitted the 
facta stated in the first paragraph of the plaint 
t» be trae, with the exception of a few oon- 
cluding words which have no bearing on the 
point now in issue. Taking his written state- 
ment asa whole, I do nob understand it to 
express or imply any pleading to the affect 
that the Court had no jurisdiction to enter- 
tainthe suit by reason of there being no endow- 
ment or by reason of the endowment in ques- 
tion not being for publio purposes. He con- 
tested the right of the plaintiffa to bring this 
guit on the ground that they were not per. 
gong having an interest in the trust and thia 
he was perfectly entitled, to do but it does not 
seem to me that his pleadings go further than 
this. It must be remembered also that Gopal 
Das has, by a statement made by him before 
the Court on February Bib, 1910, by which he 
withdrew his objection to the frame of the 
suit, abandoned his personal claim to possea. 
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sion on the ground that he was already aduly 
nominated mahantof the asthal and virtually 
confined his pleadings to the claim that he was 
the right person tobe put in possession as 
mahant by & decree of the Court. With regard 
to the general question of jurisdiction of our 
Civil Courts over properties of this nature, I 
would referto the ruling in Parsotam Gir v. 
Dat Gir (1) and the numerous cases therein 
cited. Applyingthe principlesthere laid down 
to the facts set forth in the first paragraph of 
this plaint, ib seems to me scarcely open to 
question that the properties in dispute in 
thig case should on those facta be held, in the 
words of their Lordships of the Madras 
High Court, quoted at page 309 of the judg- 
ment above referred io, “in a certain sense 
trust property". I further incline to the 
opinion that the words any exprees or 
constructive trust” in section 92, Civil Pro- 
cedure Code, should be consirued liberally and 
in a sense as favourable as possible to the 
assumption of jurisdiction bya Court under 
the said section wherever there is fair ground 
for affirming the existence of a trust. The 
question then remains, whether the facts 
. justify a finding that the said trust was 
created for public purposes of & charitable 
or religions nature. In the present case the 
inference I would draw from the facta atated 
in the first paragraph of the plaint is, tbat 
the income of the property in suit was to be 
devoted to the maintenance of a temple in 
the town of Shahjahanpur, to the due per- 
formance in the said temple of acts of 
worship of a public nature, tothe maintenance 
of a monastery or asthal connected with and 
dependent upon the said temple and ocoupied 
by devotees whose principal duty it would 
be to look after the temple rites, and finally 
to the dispensing of charity ,presumably in 
the shape of food, toany religions mendicants 
or ‘pilgrims who might present themselves 
at the temple or asthal and claim entertain- 
ment as such.: While admitting that the 
quegtion is not free from difficulty I incline 
to-the opinion that suoh purposes as the 
above might reasonably be held to be public 
purposes of a charitable or religious natüre 
within the meaning of section 93, Civil 
Procedure Code. The reasons for my inability 
to concur in the decree passed by the lower 
Court may be briefly stated. The best piece of 
evidence which we have on this record, and 

(1) 25 A. 206, 
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indeed the only evidenoe of any value, re- 
garding the rules of succession to the 
mahantship of the asthal in question is the 
wajib ul-ars of the village Kashipur whioh | 
formed the original endowment of the said: 
monastery. According to those rules, the 
succession must go to a chela or personal 
disciple-of the last mahani. Ordinarily, syoh 
mahani ia expected to make a selection by 
formal appointment or by Will so that no 
question should arise on his death as to 
which of Lis chelas has the right to succeed. 
In the event of his failing to do ao, the 
right of selection from amongst the ohelas 
concerned is given to the mahants of the 
neighbouring asthals. So far aa the evi- 
dence on the present record goes, there 
is no question that Bharat Das, who was 
the lambardar of mausa Kashipur when the 
Settlement wajib-ul-ars on the reoord was 
prepared was the lawful mahant of the asthql; 
in question, and that he was succeeded by a 
disciple of his own named Manohar Das. 
eLhe evidence on this record further warrants 
the finding that Manohar Das had only two 
disciples or chelas, namely Gharib Das and 
Gopal Das, both of whom were defendants 
in the present suit. The failure of Manohar ,, 
Das to make a nomination, or at any rate to 
make any nomination which was accepted 
without dispute by the persons concerned, led 
io difficluties on the death of the said 
Manohar Das. Those diffleultios were finally 
settled by & number of arbitrators as to 
whom it is sufficient to say that there ap- 
pears to be no sort of evidence that they. 
were entitled to determine the question of' 
mahanishtp, or that their decision could have 
been binding upon any one except the two 
persons Mathura Das. and Gharib Das who 
submitted their dispute to their decision. 
The result of this award was a temporary &o- 
cession of Mathura Das to the position of 
mahani & position, however, which waa short- 
ly afterwards repudiated by him. Following 
on tbhisrepudiation or resignation, whatever 
may be its correct legal effect, Mathura Das 
appears to have left Shahjahanpaur and, so 
far asthe evidence on the record shows, he 
has not since been heard of. The deed of 


. relinquishment executed by him before his 


departure ig emphatic aa to the rights of 
Gopal Das to sssume possession as the 
lawful makani. I trnat I have made it 


‘clear ih the cpiniong I have expressed on. 
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these matters are based upon the evidencs 
as it stands on this reoord and should not be 
taken to prejudice any decision which any 
Court may: hereafter soe' fit to come to upon 
different evidences. If, however, | ware-to 


give effect in this suib to my opinion that _ 


the learned District Judge had jurisdiotion 
to deal with the whole matter of the suit 
as framed, I should hold that Gopal Das 
had made out a clear case in favour of his 
right to suoceed to the mahaniship as the 
disciple of Manobar Das, the last mahani, 
whose title was beyond question. No 
diffloulty arises as to the right of eleobion 
by mahants of neighbouring asthils, ba- 
cause Gharib Das, the only other chel: of 
Manohar Das, has been proved, by the evi- 
denoe on this record to be an ubterly 
nufit person for the office of mahani and 
has, moreover, expressly withdrawn in the 
course of the present suit any claim to be 
appointed mahani. For these reasons; 
therefore, I concur in the order proposel by 
my learned colleagae. 

Br tas Oovrt.—The order of the Court is 


that the suit will stand diamisaed with costa 


in both Courts. 
i Appeal allowed. 


OALCUTITA HIGH COURT. 
APPzAL FRO» OBIGIKAL Civiu Soir No, 71] © 
~ ow 1910. 
Jane 23, 1911. 

Present: —Sir Lawrence Jenkins, Kr, 
Ohief Justioe and Mr. Justice Woodroffe. 
GOLAP JAN —PLAINTIFE —ÁPPRULGANT 
TOTENS 
BHOLA NATH KHETRY——Dersapaxt — 


HE3POXDBAT. 

Malicious prosscution—Accused not summonsd— 
Whether suit fo? damages lies —Defemation—B8tatement 
made in complaint — Absolute privilege. 

The defendant laid & complaint against the plaintiff 
for criminal breach of rust. The Magistrate dismiss- 
ed the complaint withont summoning the accused. 
The acoused then brought this suit for damages for 
malicious prosecution or falling that, for injury and 
damage to him entitlmg him to relief: 

Heid, that as process was nob issued against the 
plaintiff, ho never became an accused, and, aasuming 
malioe and lack of probable cause, there was not such 
a prosecution as ls necessary for the maimtenance of 
a sult for mal[clous prosecution. 

Yates v. Tin Gus B. 14 Q. B. D. 643 at p. 661, 
relied upon. 

" A complainant is entitled to protection from suit 
in respect of statementa contained in the complaint, 
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and this proteation is the absolute privilege accorded 
in the public interests to those who make sabaloments 
io the Courts in relafion to judicial prooesdings. 


Appeal from the decree of Pagh, J., dated 
September Boh, 1910. 

Messrs. S. P. Sinha and A. N. Chowdhury 
instrasted by  Moessra. Shamal Dhone Duit 
and Ghosh, Attorneys, appeared for the Àp- 


, pellant: 


Moasrs. B. O. Hitter and N. N. Sarkar, in- 
stracted by Messrs. Roy and Ohowdhury, Àt- 
torneys, appeared for the Respondent. : 

< -udgment. 

Jenkins, C, J.— The sajt which haa given 
rise to this appeal is described by the 
plaintiff aa ons for malicious prosecution, or* 
disclosing injury 
and damages to him and so entitling him 
to relief. 

The soit cams in the firat instanos b3fora 
Pagh, J., who gave the parties an oppor- 
tunity of placing their evidence before the 
Oourb; but both sides agreed that it would 
not be convenient to call evidence until it 
was determined whether the plaint, supple- 
mented by certain facts as to which the par- 
lies were agreed, discloses a cause of action. 
To this the learned Judge assented and in 
the result he bas dismissed the suit. From 
thia judgment the present appeal has been 
preferred. 

So far as the suit purports to be one fer 
malicious prosecution the material facts on 
which our decision is invited are briefly 
these. On the 24th March 1909 the defend. 
ant Bhola Nath Khetry laid & complaint in 
the Caleatta Police Court against the plain- 
tiff for criminal breach of trast The Magis- 
trate, under section 204 of the Criminal 
Procadure Code, referred the matter to the 
Polies for inquiry and finally dismissed the 
oomplaint. The question is whether, assum- 
ing maliceand lack of probable cause, there 
was such a prosecution as i4 necessary for 
the maintenance of a suit for malicious pro- 
geoution. 

To determine whether or not there was & 
prosecution regard must be had to the Urimi- 
nal Procedure Code. 

Chapter XV treate of the jurisdiction of 
the Oriminal Courts in Inquiries aud Trials 
and by sestion 191 it is provided (among 
other things) that a Magistrate may take 
cognisance of any offence upon receiving oa 
complaint of facts which constitute such of. 
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-fenoe. Chapter XVI deals with ~ com- 
plaints to Magistrates, and by the first sec- 
tion-of this Chapter (section 200) it is pro- 
vided that a Magistrate taking ocognis- 
ance of an cífenoe upon complaint shall 
at once examine the complainant on oath. 

Section 202 empowers a Magistrate, if he 
Sees reason to disirust the truth of a oom- 
plaint of an. offence, to postpone the issue 
of process for compelling the attendance of 
the person oomplained against and to direct 
a previous local investigation to be made 
by a Police Officer for the purpose of as- 
certaining the truth or falsehood of the oom- 
plaint. ` 

And then comes Ohapter XVII which is 
headed "Of the Commencement of proceedings 
before Magistrate". Section 204 provides 
that if, in the opinion of a Magistrate taking 
cognisance of an offence, there is sufficient 
ground for. proceeding and the case appears 
to be one in which a summons should 
ipasue in the first instance, he shall issue 
his summons for the attendance of the 
gooused, 

Now, in this case {he stage indicated in 
Chapter XVII, "The Commencement of pro- 
ceedings before the Magistrate,” was never 
reached: the Magistrate dismiseed the 
complaint under section 203. <A series of 
decisions on the cage further shows that as 
process wag not issued the plaintifi Golap 
Jan never became an accused; he was not a 
party to the investigation held under sec- 
. tion 202 of the Criminal Procedure Code; nor 
was he entitled to claim under section £04 
the right to be represented by a Pleader 
at that investigation. If, as is raid, he 
was present and was represented - by a 
Pleader, that was not by compulsion of law 
but of his own free will. {n my opinion, 
therefore, Pagh,J., rightly decided that matter 
had not advanced to the stage necessary 
io support a Buib for malicious pro- 
geculion. 


I have not thought it necessary to refer to 
the Bnglish authorities as they oan throw 
no oertain light on the .effect gf the pro- 
visions of the Criminal Procedure (Code b; 
which (as it seems to me) we must be guid- 
ed in determining whether or not there waa, 
in the circumstances of this: onse, a pro- 
gcculion. Still, as & matter of general com- 
ment, it may be noticed th otton, D. J., 
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in Yutes v. The  Qwee» (1) remarked ` 
"how can it be said that a prosecution is 
commenced before & person is summoned to 
ánswer a complaint." -And when he made 
this remark he obviously had in mind’ 
Olarke v. Postan (2), on which reliance 
has been placed by the plaintiff on this 
appeal. 

Bat if the conditions requisite to & #uit 
for malicious prosecution have not been 
established, does the plaint disclose facta 
otherwise entitling him to relief f? 

It has been suggested before us that 
the facts are such as disclose injury 
and loss and, therefore, relief should be 
awarded. 

There are, it is true, certain wrongs akin . 


‘to malicious prosecution which entitle the 


person aggrieved to, sue, as for instance, 


malicious.abuse of. the process of the 
Court, malicious arrest, malicious search, 
and malicious execation. But none of 


them .are applicable to the facta of this 
case. 

“ What then is the plaintiff's grievance P 
There was no interference with his property, 
he did not become an accused, and his 
freedom was not directly in jeopardy. 
The utmost that he can aver is that he was 
defamed. 

Now, apart from certain qualifying con- 
ditions, defamation is & good cause of ao- 
tion: but even if the complaint to. the 
Magistrate was defamatory stillthe com- 
plaisant was entitled to protection from suit, 
andthis protéction was the absolute pri- 
vilege accorded in the public interests to 
those who make statements to the Courts 
in the course of, and  in- relation to, 
judicial preceedings. F, therefore, hold that 
the plaint does not disclose facta entitling the 
plaintiff to reliet. 

The result thus ia that, in my opinion, this 
appeal must be dismissed with costa. 

Woodroffe, J—I agree. 

Appeal dismissed, 

R L. B. 14 Q B. D. 648 at p. 661. 

(2) 6 O. & P. 428. 
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PUNJAB OHIBF COURT. 
Szooxp Civi, Apprat No. 1055 op 1908. 
June 13, 1911. 

Present: — Mr, justioo “Rattigan and ` 
Mr. Justice Oheviá. 
“KAKA RAM —DirISDANI—ÀFPRLLANT 


7 ITENS j 
MUHAMMAD ALI AND OTHWRS—PLAINTIFP 


— RESPON DENTS. 

adus Act (IX of 1908), s. 18—Fraud. 

Bection 18 of the Limitation Act does not apply 
where there is an absence indication of any active 
or intentional concealment. 

Mere omission on the part of a vendor to give 
notice of sale to a pre-emptor does nob amount to 
fraud within-the meaning of section 18. It must be 


shown not merely thet the sale waa not -proclaimed - 


but that it was fraudulently concealed. 
There is no law des two attesting witnesses 
to a male-deed, nor 


morefact that a sale-deed had only one attesting 
witness or thata deed nos compulsorily registrable 
was not registered does not kapir apis Ta within 
the meaning of section 18. 
Miscellaneous further 
order- of the Divisional Judge, Shahpur 
Division, dated the 20th July 1908, reversing 


that of the Munsif 2nd Olass, Mianwali, dated 
the 5th February 1908, dismissing plaintiff's. 
claim, and remanding the case for decision on - 


the merita, 


Messrs. Pestonjt Dadabhai, Nanak Ohand : 


and Bhagat Govind Das, for the Appellant. 
Tho Hon'ble Mr. Muhammad Shafi, for the 
. Respondents. . : 


Judgment.—tThis judgment ^ will 


cover the four connected Appeals Nos. 1051, 


1052, 1058 and 1054 of 1908. By five nn- 
registered sale-deeds, executed in successive 
years from 1693 to 1899, the defendants 
Nos. 1 and 2 sold.to defendant No. 8 oertain 
areas of land in the village shamilut. The 
vendee was the vendor's servant, and: arrears 
of pay are stated to have been the considera: 
tion. The plaintiffs sue to preempt. The 
first Court dismissed the-auits as time-barred 
but the learned Divisional Judge on appeal 
held that the suits were within time by 
.reason of frandulent concealment of the sales 
(Soe section 18, Limitation Act) and remanded 
the suits for decision on the merita. Against 


this order of remand the vendee appeals - 


urging that the suits are time-barred. 


The property sold being part of the 
shamilat, and the sale-deeds not having been 


registered, Article 10 of the Second Schedule 
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it usual to register deeds of © 
which registration is not compulsory. Therefore, the’ 


appeal from the . 


M 
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of the Iimitation Act has nothing to do with 
these casos, and these. suits, instituted: on 
26th August, 1907 are clearly time-barred 
unless it be found that the sales were fraudn- 
lently concealed and that section 18 -of the 
Limitation Act i8 applicable. 

"The plainta allege that the sales were 
concealed and that the plaintiffs only got 
knowledge of the sales one month prior to 
institution of suit. 

The following points are dwelt on in sup- 
port of the allegation of fraud: — 

(1) Omission to give notice. 

(2) Connection between vendors and 

. vendee. 

(3) Six persons only writing or attesting 
the five deeds, and those persons 
not disinterested, 

(4) Stamp papers nob bought ` from 

lioensed vendors. 

(5) Deeds not registered. 

(6) Vendee not made a party to tho 

suits bronghtin 1908 by the vendors 
. about the shamilat. . 
(7) Mutations not ‘entered up till 27th 
August 1906, and then attested the 
following dey. É 


The learned Divisional Judge thinks that 
all these circumstances taken together are 
clear proof of fraudulent concealment. We 
are unable to agree as we fail to find any 
indication whatever of -any active-d ‘or inten- 
tional concealment, 


To take the above points in order— 

(1) Mere omission to give notice of salo 
has frequently Been held -not to amount to 
fraud. Ifa vendor omits to give notice of his 
intention to sell the sale, of course, becomes 
liable to attack by any person entitled to pre- 
empt, but section 18 cannot be applied BO 

as to extend limitation unless it is shown 
so merely that the sale was not proclaimed 
but that i was fraudulently concealed. 


(2) That the vendee was servant of the 
vendor and that it is exceptional for servant 
io receive his arrears of pay in the form of a 
grant-of land might be good arguments for 
contending that these transactions were really 
gifts and not sales, but, in our opinion, lends 
no support to the theory that the transac. 
tions were kept sBeoret. The plaintiffs, of 


. course, do not contend that these transactions 


are not sales; if they. were not sales they 


314 


Kaka RAM C. MUHAMMUD ALI, 


would not be open io witack by assertion of 
pre-emptory rights, 

(3) It is urged that there are usually two- 
witnesses at least to a sale-deed,. whereas 
four of the deeds in question have only one 
attesting witness. But there is no law 
requiring two attesting wilnesses toa sale- 
- deed and when there was no likelihood of & 


dispute between'the vendors and the vendee ' 


we see nothing remarkable in the fact that 
four of the five deeds were attested by only 
one witness. There are three different 
scribes, and counting soribes and witnesses 
together six different persons either signed 
. or witnessed. 

The scribe of the first deed was one of the 
witnesses to the last deed. If the saled were 
to be kept concealed, why was not the same 
scribe employed in all cases P The fewer the 
number of persons called in to act aa scribes 
or witnesses the greater the chance of the 
secret not leaking out. 
` Why should so many as six persons be 
called in if it was intended to conceal the 
salee? The plaintiffs would ask, why were 
| not different scribes and witnesses called in, 
in each case? But there was no obligation 
“ whatever to call in different persona on each 

occasion, and, in our opinion, & fair variety 
of persons were called in. As to the allega- _ 
‘tion that the persons called in were all 
interested in one way or another we note that 
this plea seems quite wrong 80 far as Sham 
Das, who witneesed the first deed and Dyal 
_ Chand, the scribe of the last dead, are con- 
cerned; all that oan be said, with regard to 
these two men ‘is that they are father and 
son. Asto Ghani Ram, who wrote two of 
the deeds, all that appears is that one of his 
nephews was, once, in the service of Malik 
Amir Khan, vendor, for & year or two. And, 
as remarked by the Munsif the general 
-practice is, to get deeds written and wil- 
nessed by friends rather than by outsiders. 

(4) That the stamp papers were not 
bought from licensed vendors is explained 
by the fact- that there was no licensed vendor 
in the village, and that it was the praotioe 
for persons to buy stamps and keep them 
for use in time of need. Ifthe vendors had 
gone ont of the village to buy stamps from 
a licensed vendor, plaintiff might have 
brought ihig forward ab an argument that. 
such unusual conduct betrayed a desire to 
conceal the transaction from the village:s. 
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It is argued that had the stamps been 
bought from licensed vendors those’ vendors 

might have gossipped about the affair, but so, 

too, might the unlicensed vendors from whom 

the stamps were aobually bought. 

(5) That the deeds were ‘not. registered 
seems to us no good ground for | supposing 
concealment. It is not contended, for the 
plaintiffs that the sale price was under-stafed 
in order to avoid the necessity of registra- 
tion, To register deeds of which registration 
is not compulsory is very unusual. 

' (6) That the vendors did not make‘the 
vendee a party to the suit in 1203 when 
they sued for a declaration that the main 
part of the shamtlat was not to be bronght 
under cultivation seems to us nothing 
remarkable. They had apparently no dispute 
with the vendee and. they would probably 
content themselves with getting a list of the 
proprietors from the paiwan, this list would, 
of course, not include the vendee's name; as 
the sales had not then beeu written up in the 


mutation register. 


* (7) That mutation was not effeoted till - 
1906 losea ita significance when we tind that 
for several years no sales of shamilai had 
been entered in the register. In 1906 Settle- 
ment operations were proceeding, so & large 
number of old alienations were. then entered 
up and attested including the five salos now - 
in question. The learned Divisional: Judge - 
speaks of these sales having been attested "in 
almost indecent haste," but tha mutation 
proceedings show that proclamation had, been. 
duly made and that the sales were aftseated 
in public gathering. When fhose sales had 
once been entered in the register add the 
Settlement Naib-Tahsildar was on the spot, 
what need was there for any adjournment P- 
The sales were uncontested and. there was 
no need of any further inquiries. Hxamina- 
tion of the mutation register shows that 
many other alienations "were also- written 
up and attested at short notice, e. g., Noa. 
3947, 3709, 2773, 3678, eto. 

- Tho Isard Oounsels for. the plaintiffs- 
respondents urges that the rulés require that 
the patwari must issue a proclamation 8 or 15 
days before the mutations are attested bat he 
is unable to quote any such rule and his.con- 
tention appears to be quite wrong [ Vide page 
34, Land Revenue Act and page 39 of Madan 
Gcpal’s. Land Revenue Act]. 

.'There is oral evidence as to these saleg 
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being E in the village from the 
beginning. Other witnesses, of course, say 
they knew nothing of these sales till recently. 
But, -putting aside the oral evidence, we 
still consider that the plaintiffs on whom 
the burden of proving fraudulent conoceal- 
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ment lies have failed to discharge that” 


burden. Not one of the various grounds 
alleged seems to us to have any weight and 
we cannot agree with the learned Divisional 
Judge that these grounds, when taken oollec- 
tively, warrant a finding of fraudulent conceal 
ment, 

We accept these five appeals and, setting 
aside the Divisional Judge’s orders of remand, 
we restore the order of the first Court dig. 
- misging 
plaintiffs will pay costs throughout. 

Appeals accepted. 





PUNJAB OHIEF COURT. 
Srcoxp Civit ÀppPzAr, No. 1068 or 1910. 
June 27, 1911. 

Present: —Mr. Justice Rattigan and - 
Mr. Justice Ohevis. 
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Otvil Procedure Code (Act V of 1908), ss, 106, 115, 
O. X LI, r. 28—Appeal—Remand order — Second appeal 
when lies — Revisvon—Interjerenco with remand orders — 

Punjab Courts Act (XVIII of 1884), ss. 40, 70—" Varved. 
or reversed otherwise as to costs”, 

An order of remand is appealable only in cases in 
which the decree, which would have been passed by 
the Appellate Court, had that Oourt, instead of ro. 
manding the case under Order XLI, rule 23, of the 
Civil Procedure (ode, decided the whole ' suit and 
passed a decree, isa le. 

‘Where an Appellate Court has remanded the case 
under Order XLI, rule 28, it is impossible to say if 
the decree; which might have been passed by the 
Court had it not remanded the case, would have 
“varied or reversed otherwise than as to costa” the 
decree of the Court below. 

Ina case where it is im le to say whether the 
order is appealable or not, it must be held that no 
express provision for te has bean made and that 
the order is not a 

Wo appeal lies B lc &n order of remand 
an Appellate Qourt in a land mit of the j ictional 
value of Ra. 707, or & Small Cause Suit of the jaris- 
dictional value of Ra. 1,170. 

The Hight Court should not interfere with orders 
of remand on the revisional side. 

Ali Bakhsh v. Ohwhar Singh, 101 P. R. 1010; 8 Ind, 
Osa. 1157, 41 P. L. B. 1011, followed. 


* 


these suits as iime-barrad. The 


^ 
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Civil appeal from the order of -the Divi- 
sional Judge, Amritaar Division, dated the 
23rd Augnst 1910, reversing that of the Sub- 
Judge, Gurdaspur District, dated the 29th 
April 1910, dismissing plaintiff's olaim. 

Rai Sahib Lala Sukh Dial, for the Appel- 
lanta. 

Mr. Nand Lal, for the Respondents. 

Judgment.—This judgment will cover 
Appeals Nos. 543 of 1903 and 148 of 1911. 

This appeal is a land suit the jurisdictional 
value of whichis Rs. 707-2 0. The first Court 
dismissed the suit holding it to. be time-bar- 
red; the learned Divisional Judge on appeal 
held that ihesuib was within time and re- 
manded it under Order XLI, rule 28. 

Appsal No. 543 is a pre-emption suit. Here 
the value, taken at 30 times the jama, is 
Rs. 406-10-6. The first Court dismissed 
the suit, but the Divisional Judge has re- 
manded the case under Order XLI, rule 28. 

‘Civil Appeal No. 148 of 1911 is a Small 
Cause suit, value Re. 1,170. dismissed by the 
first Court, but remanded by the Divisional 
Jadge under Order XLI, rule 23. 

In all three cases an appeal has been 


: preferred to this Court, against the order 


$ + 


of remand 

The question for decision in all three cases 

is, whether an appeal lies from the order of 
remand. 
Section 105 of the Oivil Procedure Oode, 
lays down that save as otherwise szpressly 
_ provided no appeal shall lie from any order 
made by a Court in the exercise of its origi-- 
nal or appellate jarisdiction. 

Order XLIII shows what orders are ap- 
pealable, and amongst tha orders there speci- 
fled we find ‘‘an order under rule 28, Order 
XLI, remanding & case where an appeal 
would lie from the decree of the Appellate 
Oourt.”’ 

This, in our opinion, can only have one pozei- 
ble meaning, tts., that the order of remand is 


‘appealable only in cases in' which the decree 


which would have been passed by the 
Appellate Court, had that Oourt, instead 


of remanding the case under Order XLI, 


rule 28, decided the whole suit and passed a 
decree, is appealable. So, in each of the three 
cases before na, the question i», if the Divi- 
sional Judge had not remanded the suit but 
had decided the whole case and passed a 
decree, would a farther appeal have Jain from 
his decree. In order to decide this question 


-Divisional Judge: 
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we must look tọ rection 49 of the Punjab 
Courts Act which is the, law providing tor 
further appeals from appellate decrees of à 
This section shows us 
that in each of the cakes before üg & further 
appeal would lie if the -Divisional Judge's 
dearee varied or reversed otherwise than as 
to costa, the decree of the Court below, and 
not otherwise. . Now, it is impossible to say 
if the decree which might have been passed 
by the Divisional, Judge, had he not remand- 
ed the case under Order XLI, rule 23, would 


-" Rave varied or reversed otherwise than as to 


a 


costa the decree of the Conrt below, and, - 


therefore, it is impossible to say whether a 
farther appeal would lie or not from the Di- 
vi4ional Judge’s decree... 

` It is argued before us that in case of doub 
we should givethe benefit of the doubt to 
the appellant, but we are unable to agree 
with this argument. As already pointed ont, 
section 105 of.the Code lays down that, ex- 
cept as expressly provided, orders passed by 
Civi) Courts are not appealable, and in s 
case where itis impossible to say whother 


the order is appealable or not we must hold ` 


' that no express provisicn for appeal has been 


1 


- this Court. 


made and that the order is not appeelable. 
We muet, therefore, hold that no further 
pppeal is provided for by lawin these cases. 
. Inthe present appeal we are asked to inter- 
fere on revision, but, for the reasons. laid 
down in Als Bakhsh v. Ohuhar Singh (1), we 
consider’ that this Court should not interfére 
on the revisional side in such cases. 

The appeals fail and are digmiasasd on the 
ground that no appeal lies, but aa the point 
is a novel one we pass no order as to costs in 


~ Appeals dim 12sec, 


' — (1) 101 P. R, 1910; 8 Ind: Cas. 1167: 41 P. L. R. 


x 
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| ALLAHABAD HIGH COURT. 
Freer ÁPPRAL FzOXM ORpumR No. 43 or 1911. 
July 6, 1911. < M. 
Present: —Mr. Richards, K.-0., Chief Justice, 
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Iu a pre-emption suit based on custom the plaintiff 
prodnoed the Wajib-ul-ars of 1807. This document 
provided for pre-emption bat in the very same clause 
it went on to provide for every olazs of transfer. It 
provided that the property of a deceased owner 


"should be divided amongst his sons according to. the 
: number of-wives, il farther provided that if & widow 


did not marry again, she should have complete power 
to transfer: g ` 
" Held, that this ‘was quite insufficient to establish 
the custom of preemption set up by the plaintiff. ° ~ 
Thakur Anant Singh v. Thakur Durga Singh, 87 I. 
A. 19] atp. 198; 14 0.W.N.770; 7 A.L.J. 7644 13. 0.L.J. 
86,19 Bom. L. R 504,8 M. L T. 70, LM W. N. 824; 
20 M. 1, J. 601, 33 A. 863; 7 Ind. Oas. 787,-reforred 
to 


First appeal from an order of the Addi- 
tional Judge of Saharanpur, dated 25th March 
1911. : P. 
- Mr. Nihal Ohand, for the Áppellante.- 

Mr. Ghulam Muitaba, for the Respondent. 

Judgment.--This appeal arises ont of 
a Bulb for pre-emption. "Thé plaintiff gave in 
evidence an extract from the wajib-ul ars of 
1867. This wa51b wl-ars provides, no doubt, for 
pre-emption but in the very same clause it goes 
on -&o provide for every -class of transfer. It 
provides thattheproperty of a deceased owner. 
ahould be divided amongst his sons according 
to the number of wives, for example, if a man 
had two wives, and one son by the frst wife 
and three sons by a second wife the son by 
the firat wife would take half the property 
and the three sons by‘ the second wife the 
other half between them. It farther provides 
that ifta widow did not marry again, she 
should heave complete power to. transfer. 
The plaintiff also produced a witness -who de- 
posed to certain pre-emption suits but the- 
docamentary evidence confiected with them 
was not producad. There is a robkar in 
which it is stated that the Pleader for the 
defendant admitted that there had been two 
pre-emption suits, but that they had been com- 
promised, and theresult of the compromise 


‘was that the plaintiff pre-emptor did not take 


the property. It ia quiteclear that both the. 
Courts below were of opinion that the plain-. 
tiff on the evidence was not entitled to & 
decree. The Uourt of first instance dismissed 
the claim but the lower Appellate Oourt 
reversed the decision of the firat Court feel- 
ing itself bound by the decision in First Ap. 
peal from: Order No. 72 of 1910. This judg- 
ment is,of course, relied upon also in thisCourt. 
We find upon:a perusal of the judgment that 
the learned Judges decided the case solely on 


‘the ground that they considered that they 


~ 
* 
~ 
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were in turn bound by the decision in ‘that the entries recorded coñnote the views 


Rithuraji Dubain vw. PaAalwam Bhagat (1). 
With great respect to the learned Judges, wa 
do not think that the case was in any way 
governed by the decision referred to. The 
real issue in the case was whether or not the 
plaintiff adduced sufficient evidence’ to 
eateblish the custom whioh he claimed. The 
issue in the case was not what was the con- 
struction of the particluar wajib-ul-ars ^ No 
doubt it ia true that the terms and language 
of the wajib ul-ars would oome undet con- 
sideration in considering the evidence and the 
weight to be attached to it; but the issue 
was the existence or non-existence of the 


custom Suppose a plaintiff had. come into. 


Oourt contending that he by custom was 
entitled to half his father's property not- 
withstanding that hie father had six other 
sons by another wife and that he. had ad- 
duced in evidence of such a custom the 
wajib-ul-ars in the present case, and no other 
evidence, could ib be shid that he had made 
out his o«se by. this evidence? We think 
that the answer must clearly be in the 
negative and in support of this view 
we may refer to the judgment of Lord 
Collins in the case of Thakur Anant Singh v. 
Thakur Durga Singh (2). The plaintiff in 
that case had adduced-the statements in 
several wajib-yl.ara:s. His Lordship says at 
p. 197, —" The learned Judicial Commis- 
sloners in their Lordships’ opinion gave er- 
cellent reasons for refusing to regard the 
evidence adduced by the 
sufficient to establish such a special custom 
in the family as to rebut the ordinary pre- 
sumption that the Mitakshara law prevailed. 
It has been pointed out-mora than onoe at 
this Board that there is no olass of evidence 
that is more likely to vary in value ac- 
cording to circumstances than that of the 
wanb-ul-arais , Muhammad Imam Als Khan v. 
Husain Khan (8) and Parbat Kunwar v. 
Uhandarpal Kunwar (A), and where, ag here, 
from internal evidénce it seems probable 


1 M. W. N.'824; 20 M. L. J. 304;.82 A. 888; 7 Ind. 
Cas 787. i - : 

(8) 25 T. £. 101; 2 O. W. N. 787; 88 O. 8L: 

(4) 88 L' A. 12% 18 0. W: N. 1073; 10 0. L. J. 216; 
4 Ind. Oas. 25, 0 A, L. J. 707, 11 Bom. L. B. 890 5 
M. L. T. 487; 81 A. 457; 10 0.0. 30419 M.L. J 


plainviff as 


of individuals as, to the. practice that they 
would wish to see prevailing rather than 
the ascertained fact of a: well established 
custom, the learned Judicial Commissioners 
properly attached weight to the fact that no 
evidence at all was forthcoming of any 
instanca in which the alleged custom had 
been observed. The question involved was 
one of fact only and their Lordships see no 
reason whatever to differ from the opinion 
of the learned Judicial Commissioners". It 
may fairly. be urged that the Court ought 
not to require the same strict proof of a 
custom of pre-emption that it would require 
in the case of a very unusual custom. Grent- 
ing this, we consider the evidence adduced 
by the plaintiff in the present case; oon- 


. sisting as it did merely of the extract from 


& wajsb-sl-ars, of this peculiar nature, un- 
supported by any other evidence was quite 
insufficient to establish the eustom of pre- 
emption. The result is, that we allow the 


‘appeal, set aside the order of remand, and 


restore the decree of the Court of frst 
instance with ooate. $ 
i < Appeal allowed, 


-— 
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MUHAMMAD ALL AND'OTHER3— 
Daranpasta—Raapospexta. 

Minor —Gwuardtan ad litem —Offloer of Court —Servica 
of summons—Process-foes—Civil Proosdure Coda (Act 
V of 1908), O. IY, r. 3 and O. XXIII, r. 8.(4).— 

at—Summons to ba served on t9nor, 

It isthe daty of a Oourt which appoints one of its ^ 
own offcors as guardian ad isem of & minor party to 
a case to seo that due notices is given to thet officer . 
of his appointment. The mere fact that process-fees 
are not pald fur the issus of a summons to such guar- 
dian is no ground for dismissing tho suit, as Order IX, 
rule 2 of the Oode of Oivil Precedure does not’ apply 
to such & ORO, becanse a guardian so appointed is not 
a “defendant” inthe literal sense. 

The proper course fore Oourtto adopt in such 
cades, is to’ serve the defendant, be he a major ore 
‘minor, with nobioe of the suit, and thereafter to decide 
whether a guardian is necessary,and if so, who should 
be appointed. This is a matter upon which the infant 
has a right to be heard, and no order should be made 


. until the Court is satisfied that the infant has been 


served and hes had an opportunity of being heard, 
i ; . 


™ 
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Suresh Ohunder v. Nitobashsnt, 14 O. 204 at p. 215, 
followed.  . 

Petition, under seotion 70 (a) of Act XVIII 
- of 1884, as amended by Act XXV of 1599, 
fot revision of the order of the Sub-Judge, 
Hoshiarpur, dated 2nd May 1910, dismissing 
plaintiff's suit. 

Mr. Devi Daal, for ike Petitioner. 

. Bakhshi Gokal Chand, for the Respond- 


ent. 2 
Judgment. Plaintiff sued for posses- 
sion of certain land as mortgagee thereof, 
and among the persons impleaded as defend- 
ants were certain minors who were described 
as such in the plaint, their guardian ad litem 
being given BA thejr father, Babu, A sum- 
mons in the ordinary course was issued to 
Babu, but.on his refusal'to act as guardian 
a summons was issued to the minor’s mother. 
She also declined to act, and accordingly on 
the 19th April 1910 the Sub-Judge (obvious- 
ly acting under Order X X XII, rule 4, clau«e 
(4), Civil Procedure Uode), appointed the 
Civil Nasr of his Court guardian ad litem 
of the minors, directed summons to issue to 
him, and fixed the 2nd May 1910, for the 
next hearing. At the time when this order 
was passed the plaintiff was not present 
in person, but his Pleader was present. 
On the 2nd May 1910, it was discovered that 
no summons. had been issued to the Civil 
Nasir owing to the fact that proceas-fee had 
nob been paid. The plaintiff who was present 
in person on the 2nd May explained that 
the default in paying such, prooess-feo was 
due to the fact that his Pleader was under 
the impression that as the person who had 
been appointed guardian ad iem was an 
officer of the Oourt, no process-fee for sum- 
moning him was necessary, and that as a 
result the Pleader had not applied to him to 
pay in such fee. The Sub-Judge held that 
' this was no excuse and dismissed the suit 
under Order LX, rule 2 of the Code. Plaintiff 
thereafter applsed under Order IX, rule 4, 
praying the Sub-Judge toset the dismissal 
aside, but his prayer was rejected in 
& somewhat rambling order of the Sub-Judge 
on the ground that the plaintiff was bound 
by the negligence of his Pleader. Iam now 
asked to set this order aside and, I have no 
hesitation in doing EO. 

In my opinion, the : cause assigned by the 
' plaintiff, which-is true in every particular, 
was good and sufficient and the Sub.Judge 
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^ a jhdicial discretion. 


-not within the letter of the rule. 


[1of1 


in arbitrarily rejecting it failed to exercise 
It seems to me that 
plaintiff's Pleader had every reason to ,sup- 
pose that the Court, when appointifig . its 
dwn officer to act as guardian ad litem, would 
see that due notice was given to that offlcer 
of his appointment and that there Was. in ' 
tact no negligence on the part either of the 
Pleader. or of plaintif. Furthermore; & 
guardian ad liem ia not a defendant ina suit, 
he merely represents the defendant minor; 
and, therefore, the penal provisions of Order 
IX, rule 2, which must by the ordinary rules 
of construction be interpreted strictly, 

not be extended to cover & case whio 

In “point 
of fact, a summons should, in my opinion, 
be, served in the first instanoe upon the 
minor personally, at all events in those 
cases where he has no certifirated guardian 
ang I share the doubta of Wilson, J., in 
‘Suresh Ohwnder v. Nitobashimi (1), as to 
whether service on & guardian ad litem is 
sufficient ‘service for the purposes of the 
Oode. Bat be this as it may, it is clear- that 
Order 1X, rule 2, can have no application to 


“the case of a failure to serve notice upon 4 


guardian ad litem, as the latter is not a 
" defendant" in the literal sense. l 

In the present case the Sub-Judge acted 
with unjustifiable harshness in dismissing the 
aup. Plaintiff had done everything {if' bis 
power to get sommonses duly served upon 
the individuals whom he believed to be the 
proper persons to got as guardians ad hitem 


, of the minors and, in the circumstances, the 


Bub Jüdge would have acted wisely had he 
accepted plaintiff's excuse for failing to pay 
in process-fee for the summons to the Nasr. 
Had he directed summonses to issue to the 
minor defendants plaintiff might well have 
had no reason to complain ifthe suit had been 
dismissed owing to his failure to pay process- 
fees for the issue of such summonses. But 
that-is not the case here, and L fail to see 
how the penal provisions of Order IX, rule 
2 oan be held to justify the aotion of the 
Bub-Judge. 

I accept, the petition, set m the orders 
of the Sub-Judge, dated 2nd May and 25th 
May 1910, and return the record with a direc. 
tion that the suit be proceeded with, in accord- 
Posh withlaw. Plaintiff should be called upon 


pay process-fee for summonses to the de- 
af 14 C. 204 ai p. 216. 


M 


d 
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fendants and summonses should issue to the, 


latter personally, whether they happen to be 


majors or minors. After servico of sach 
summonses, the Court. will have to decide 
whether it is necessary tq appoint a guar- 
dian ad litem, and if so whom it should ap- 
point. This is & question upon which the 
infant has right to be heard, and no 
onder appointing a guardian ad litem should 
be made until the Court is satisfied that 
the infant has been duly served and has hed 
an opportunity of having had an application 
in that bebalf made on his account, [Suresh 
Ohunder v. Mitobashini (1) ]. 
Costs of this petition will abide the event. 
4 Petition allowed, 
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SECOKD Oii Appran No. 1328 or 1910. 
July 3, 1911. 


Present: —Mr. Richards, K. C., Ohief Justice | 


: end Mr. Justice Tudball. |. : 
MUHAMMAD USMAN—Ptarstirr— e 
l | - APPELLANT i 


Jaiyed. MUHAMMAD ABDUL. 


GHAFFOOR AND ANoruxa—DzraspDANTS— 


"REKPONDES T$. 

Muhammadan  Law— Pre-emption —Becond demand 
made on the plaintif’ s ows ohsbubra niwated in the vil- 
lage sold —Valid demand. R 
- Held, thata second demand with witnesses made 
onthe pre-emptor's own chabutra situated on the 
common land of both the pre-emptor and thé vendor 


in the village sold was a proper and valid de-- 


mand aocording to the Muhammadan ‘Law of Pre- 
emption. : 
Kulsom Bibi v. Fakir Muhammad Khan, 18 A. 298, 
referred to. l : 
' Second appeal from the decision of the 
District ‘Judge of Aszamgarb, dated the 
26th September 1910. . . ' 
^ Mr. Ghulam Mujtaba, for the Appellant. 
‘Mr, Abdil Raof, for the Resondents.. 
‘Judgment.—tThis: appeal arises out 
of a suit, for pre emption based on Muham- 
madar Law. The property consisted of-a 
semindari share. It it suggestea, and it 
appears to be the case, that there has been 
an ‘imperfect partition under whioh the 
vendor holds exclusive possession of a certain 


part of the semindart. The abadi, however, ` 


remaihs common property ‘of the proprietors: 


of the mahal, and there can’ba no doubt that , 


the vendor and the plaintiff are ‘each 


question of «compliance with .the 


own chabuira, 


“owners of fractional shares in the mahal. 


The plaintiff alone produced eyidenge on the 
Mubam- 
madan Law of demand. The moment that 
the news of a sale was received; the plaintiff . 
demanded his shufa and invoked witnesses. 
He alleged in the plaint that after this, notica 
was given to the vendée. The Court of first 
instance decided against the plaintiff on the 
ground that two separate" "demands were 
necessary and that the two’ damanda could 
not bs combined. The lower Appellate Court 


- eonfirmed the decree of the Oourt of firat 


instanoe holding, flrst, that the demand with 
witnesses being made by the plaintiff while 


- sitting on his chabutra in theabads ould not 


be deemed a good demand under the Muham- 
madan Law; and secon ly that there had been 
ab ona time s contract of pre-emption 
entered into between the - co-sharers, 
and that this contract must’ba held once 
and for all to have abrogated all right of pre- 
eroption based on Muhammadan Law, and 


, this, notwithetanding that the period covered 


by the contract had determined'od the expiry 
of the Settlement. It has not been 
argued’ before ‘us that the twa demands 
could not be combined, and the -rspond- 
ent, as we think rightly, has not -relied 
on the decision of the lower Appellate 
Court that the ocontrach «abrogated the 
plaintiff's rights under the "Mtühammádan 
Law. The question before us has been 
confined -to whether or not the- demand 
with -witneases made -on the plaintiff's 
can be deemed a good 
second demand” according to Muhammadan 
Law. Muhammadan Law reqaires that the 
second demand shall be made in the presenoe 
of the vendor or the vende or on the pre- 
mises. It is quite clear that the demand 
was not made in the presenos either of the . 
vendor or of the vendee. It was, howaver, : 
made in the abads, which undoubtedly was 
part ofthe premises sold. It is quite true 
thatit was the plaintiff'a-own chibuéra in the 
sense that ib was the ohabwira belonging to. 
his residenos in tho village. In the case of 
Kuleoom Bibi v. Fakir Muhammad Khan (1) 
it was held that the demand was made in the 
village, a fractional share of which had baen 
sold, wasa good demand on the premises 
according to Muhammadan Law. We find it 


possible to distingaish the prasant ocasg 
(1) 18 A. 298. : 
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from the case cited. The plaintiff, when 
making the demand, was actually standing on 
joint property.-ltis contended that the demand 
was not bona fide and the Court below 
“had found as a matter of fact that the 
demand was not bona fide, Wedo not think 
that the Conrt arrived at any such finding. 
The Court was merely quoting & passage from 
the jadgment of the Bench who decided the 
. ese of Kulsom Bibi v. Faqir Muhommad Khan 
(1) The demand was a perfectly bona fide 
demand if it was openly made with the inten- 
tion of asserting the right to pre-emption. We 
have already stated that in the plaint the 
plaintiff alleged that after the demand 
had been made actual notice was given to 
the defendant vendee and this allegation was 
admitted inthe written statement. Under 
the circumstances, it is quite impossible to 
hold thatthere was any, mala fides about the 
demand. We think that it must. be held 
that the demand was & sufficient compliance 
with the Muhammadan Law. The case, 
however, was decided upon a preliminary 
point and must be remanded. We accordingly 
allow the appeal, set aside the decrees of both 
the Ocurts below, and remand the case to the 
Court of, first instance, through the lower Àp- 
pellate Court ‘with directions to readmit it 
under its original number &nd determine the 
same according to law. Costs here’ and 
heretofore will abide the result. 


Appeal. allowed ; Oase remanded. 


ALLAHABAD HIGH COURT. 
Srcoup Om Apprat No. 1881 or 1910. 
June 29, 1911.. 

Present. Mr. Rioberde, K. O., Chief Justice, 
and Mr. Justice Tudball. 

' GANGA NARAIN anv oTHESRS—PLAINTIYTS 


APPELLANTS 
versus 
PARBHU KUBRMI—DaerasparT—~ 
HrePONDENT. 
Pre-empiion— Wa]ib-ul-arz—'Sherkat deh’, moan- 


| ing of. 

The words ‘shurkas des’ taken in their matura! mean- 
ing imply thet the pre-emptor in question must be a 
partner with the vendor in the same mahal. 


Second appeal from ithe decision of the 
District Judge .of Gorakhpur, dated the 
17th of September 1910. 


Wt 
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Mr. Gobind Prashad, for the Appellants. 
Mr. Durga Oharan Banerji, for the Be- 
spondent. 


Judgment.—tThis appeal arises” out: 


of a suit for pre-emption. The plaintiff pre- 
emptor is a share-holder in one mahal of the 
Y e. The property in dispute ia sithated 
in &uobher mihak perfectly partitioned. 
The vendee is & stranger. The plaintht 
claims a right of pre-emption on ithe 
ground that he owns s share in the village 
thoügh it is situated in another mahal, and 


puts forward in evidence the swajtb-ul-ars, 


which was drawn up prior to the partition 


of the village. According to that wanb-wl-ars . 


the prior right of purchases is given to a oœ 
sharer who is & blood relation and in case 
of his refusal to & co-sharer in ihe village. 
The words 'co-sharer in the village" are in 
the  vernacular 
Appellate Court dismissed the suit, holding 
that the plaintiff after partition had no right 
of pre-emption. This very same point arose 
before us yesterday in the caso of Ganga 
Sahai v. Inderjit Singh. (1). As wesaid 
in that case, the burden is clearly upon 
the plaintiff to prove not only that the custom 
of pre-amption exists, but also a custom with 
the incident that a person bolding a share in 
one mahal ia entitled to pre-empt in: respeot 
toashare in & separate mahal. In that 
case, a8 in the present one, the plsintiffipro. 


shwrkas deh. The lower, 


duced similar documentary evidence of an ' 


ambiguous nature which, in our opinion, is 
capable of an interpretation adverse to him. 
This is putting the case in the- light most 
favourable to the appellanta. 
that the words  shwrka: deh, taken in 
their natural meaning, implied that the pre- 
emptor in question must be a partner with 
ihe vendor in the same mahal. On behalf 
of the appellants it is contended that it simply 
means & person who holds a share ‘in the 
Village. The words hate, as a matter of 
faot, been' interpreted in more than one way 
and, therefore, the documentary evidence 
penda by the appellants is clearly of an 


- ambiguous nature and is, in our opinion, quite 


insufficient to establish the custom which they 
In this , view we dismiss the appeal 
with costa including in this Oourt fees on the 
d scale, 


- 


Appeal dismissed, 


- 


(1) 11 Ind. Oas. 200. 


It seems to us . 


$ 
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(s. c. 31 P. R. 1011.) 
PUNJAB CHIEF COURT. 
First Oivi Appgat No. 897 or 1907. 
. December 6, 1910. 
| Prosent:—Mr. Justice Kensington, . 
3 and Mr. Justice Rattigan. 
KARM CHAND-—PraietTirr— ÁPPELLABT 
versus 
dM omoia BASANT KAUR amp OTHKE8— 


_ Dersupaxsta—ReePox Dente. 

Morigage— Consideration recited not acitially patd— 
Mortgage | enforceable— Pleadings — Nstoppei— Contract 
Act (IX of 1872), 6. 25 (2) — Mior— Agreement. to pay 
for momes amd articles. reemted during minority — 
Validity, 

A mortgagor, who to his knowledge has received 
the whole of the money which forms the actual 
consideration ofthe mortgage, is not entitled to 
plead thereafter that the mortgage is incomplete, 
because he did not receive the full amount recited in 
the deed of mortgage and admitted at the time to 
have been received by him. Co uenily, where 
the consideration recited ina deed is the payment 
of Hs. 5,000, the mortgagor cannot plond subsequently 
thatthe mortgage is incomplete simply becanse tho 
actual sum paid was Ba. 4,000 only. 

The rule thab a mortgage ıs inoomploete and 
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unenforceable when there is a partial failure of con- ' 
sideration, does not apply to & cese where the oon. | 


sideration relates not to a future payment but to 
a payment in the past. 

Gopal Sahai v. Musammat Human Bibi, 100 P. R. 
1889; Saudagar Singh v. Sant Ram, 108 P. R, 1906; 
87 P.L R. 1906; Gokal Ohang v. Rahman, 59 P. R. 
1907 (F. B ) distinguished. 

Although a promise by an infantisin law a mere 
nullity and void, yet an agreement made by & person 
of full age to compensate wholly or in part & pro- 
mises, who has voluntarily done something for the 
promisor even ata time when the promisor was a 


. minor, falls within the purview of section 25 (2) of © 


the Contract Act. 

Section 25 of the Contract Act A intended to givc 
effect to agreements which would otherwise be void 
as being without oonsideration. The provisions of 
the section are wide in terms andapply to an agree- 
ment by a major to pay for servieca rendered to him 
while he was minor. 

"Therefore, & morigage executed by «a person 
on his coming of age" fcr monies and articles 
received .during his mènority, is binding on the 
representatives in interest of the mortgagor to 
the extent of compensating the mortgagee for monies 
and articles actually received by the morigagor ias 
his minority as well as for any ‚sums of money an 
articles supplied after he came of age. 

Indran Rama Suomi v. Awihappa, 10 M. L.J. 422, 
dissented from. 

Budha Mal v. Besta irar, 86 P. B. 1888; 
Musamgiat Kundan v. Bree Narayan, 11 C. W. N. 186; 


Tillak Chand v. Bita Mal, 10 Bom. H. O. B. 214; Jodh - 


Rej v. Raghattr, P. J. Bom. H. C. 1808, p. 48, relied 
upon. ; 

Firat appeal from the decree of the Dir- 
trict Judge, Amritsar, datcd the 22nd April 
1907. 
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The Hon’ble Mr. .Shadi Lal ard Lala 
Tirath Ram, for the Appellant. 
Monsrs, Muhammad Shaf and Duni Ohand, 


' for the Respondenta. 


Judgment.—tTbe plaintiff in this care 
is one Karm Chand of Lahore and his claim 
is for the recovery of Rs. 7,923, of which 
sum Ra. 5,000 representa tho principal 
amount due to him and Re. 2,925 the inter- 
est thereon. 

The amended plaint runs as follows..— 

" (1) On the 5th September 1899 defend- 
ant No. 1 (Sardar Kalwant Singh, son of 
Sardar Ajit Singhof Atari) having mort- 
gaged with possession his immoveable pro- 
perty, detailed in paragraph 2 of the plaint; 
to the plaintiff for Rs. 5,600 under a mort- 
gage-deed, agreed to pay interest at the rate 
of Re. 1 per cent. per mensem. On the same 
date the said defendant also executed a deed 
of rent in favour of the plaintiff whereby he 
agreed to pay Is. 50 a month. 

(2) (This paragraph details the property 
above referred to). 

(3) According to the terms of the nore 
gage-deed defendant No. 1 agreed that 
Ra. 50 per month would be paid on account 
of interest that the unpaid amount of interest 
df any) would be considered as principal 
which would be recoverable from the said 
mortgaged property, and that the principal 
money would be paid to the plaintiff on 
demand. 

(4) From the date of tho execution of the 
mortgage-deed up till now, defendant No. 1 
has not paid any amount towards interest, 


“nor has be paid the mortgage-money, though 


repeated demands for interest were made 
from him at Atari. 


(b) About one month ago, the plaintiff, 
wko is & resident of Lahore, came to know 
that defendant No. l, mortgagor, absolutely 
alienated the entire 1mmovesble property 
mortgaged with possersion to the plaintiff, 
shown in clange No. 2 ofthis plaint, along 
with his other properly with the  excep- 
iion of the immoveable property (mentioned 
in paragraph No. 2 (e) of this plaint and 
shown in plan No. 8 attached hereto), to 
Ram Rakha Mal], Uttam Singh ard -Tilok 
Chand, defendanis Nos. 28, 24 and 25. 
He (defendant No. 1) along with his other 
brothers algo alienated hia one-fifth share 
shown in plan No. 8 (showing present 
aspects) io Madko Ram and Billa Singh, 
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defendants Nos. 2 and’ 3. Getting know- 
ledge of this the plaintiff sent a notice by 
post to both the said persons on the 3lst 
December 1908, and' informed them that 
the share in queetion had been mortgaged 
to him (the plaintiff). 

(6) Subsequently, it came to be known that 
defendants Nos. 2 and 8, keeping & part of 
the property shown in plan No. 3 ia their 
possession, alienated the reat of-the property 
to different persons, tis, to defendants Nos. 
-& to 19, who respectively took. possession 
of the mortgaged property by altering its 
form. 

(7) According to law, the plaintiff's mort- 
gage lien in respect of the mortgaged pro- 
perty is preferential as against all the rights 
which were subsequently acquired by differ- 
ent persons. Although defendant No. 1 and 
the other defendants were repeatedly asked 
to pay the plaintiff's mortgage money ard 
interest, yet they continued giving evasive 
answers and eventually made- a refusal at 
Amritsar two weeks ago. 

(8) The plaintiff's prayer is as follows :— 

A decree for Hs. 5,000, principal, and Ra. 
5,923, interest, due from the Bth September 
1899 to the 19th July 1904; vis., Ra. 7,925 
in all, “recoverable from the mortgaged pro- 
perty mentioned in paragraph No. 2 of this 
plaint may be passed" with costs of the suit 
in favour of the plaintiff against the defend- 
ant, and the amount of the decree may be _ 
ordered to be recovered by auction sale of the 
mortgaged property. If the valne of the 
mortgaged property be not gufücient to cover 
the mortgage-morey and interest then “the 


deficiency may be ordered to be recovered from | 


the person and other moveable and immoveable 
- property of defendant No. 1,” and interest at 
the rate of Re. 1 per cent. per month up to 
the time of the payment of the mortgage- 
money may also be allowed. lf, in the 
coarse of inquiry, the plaintiff is found entitled 
to any other relief, a decree may be passed 
for that relief also.” 


The mortgage-deed upon which the claim 
is based was executed on the 5th September 
1899 and was duly registered the same 
day at Lahore, the Sub-Registrar’s endorse- 

ment being tothe effect that the document 
' was presented for registration by Sardar 
Kalwant Singh (who was identified by two 
residents of Lahore) and that the letter ad- 
mitted the execution and completion of the 
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document and receipt of the saban a 
money a8 therein detailed. 

The pleas of defendant No. ly wero as fol- 
lows :— 

" When I wasa minor under the Court 
of Wards at the Ohief's Odllege, plaintiff 
ueed to supply me with cloth and charge 
me double for it in his books, and he used 
also to geb hundes written carrying interest 
with reference to the same debis. I never 
received any money consideration for the 
mortgage. After discharge from the Court 
of Wards, plaintiff brought a case against 
me in the Lehore District and intimidated 
me into executing the mortgage-deed. The 
mortgage-deed was fictitious and without 
consideration. Plaintiff had orally promised 
that he would press for payment of merely 
the real price of the cloth. If the plaintiff's 
books afe examined, the whole transaction 
will be made clear. Plaintiff used to get 


defendant to do what he wanted, threatening 


to complain against him to higher antho- 
rities. (Deputy Commissioner, Ohief's Ool- 


"lege, eto.) ” 


Defendants Nos. 2, 8, 7, 17, 18, 29, 28, 24 
and 25, put in no appearnoe and proceedings 
against them were ez parte. 

The other defendants are persons to whom 
the properties specified in the mortgage-deed 
have been alienated from time to time and. 
their pléas were to the effect that they were 
unaware ‘ofthe mortgage in favour of plain- 
tiff and were nob bound by it; that they 
were bona fide purchasers for value, and that. 
in any event, the plaintiff could not obtain 
posseasion of the properties in their hands 
without compensating them for the improve- 
ments which they had effected. dá 

The pleadings were taken by Lala Kesho 
Das, and on his transfer, his successor, Mr. 
Bird, framed the following issues (on the 
9th May 1906), cvs..—(1) Was the mortgage- 
deed executed under undue influence P (Onus ` 
probandi on defendant No. 1). 

(2)-Was it executed without considera- 
tion P (Onus probandi on defendant No. 1). 

(8) Has defendant No. 26 effected any 
improvements in the properiy and will this 
affect the plaintiff's rights P (Onus probandi 
on defendant No. 28). a 


On the 20th May 1906 certain defendants 
objected to the frame of the third i issue and 
by agreement of the parties this issue was C 
am ended as follows:— 
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(3) Have defendants effected nny improve- | 


ments in the property P 
The District Judge (Mr. Bird) thereafter 
‘proceeded to record the evidence, andon the 
2nd August 1906 one witness, Ram Labhaya 
(defendant witness No. 1), was examined and 
“cross-examined. The case was adjourned to 
‘the 23rd Auguat, on which date the plaintiff, 
Karm Ohand, and ihe three other witnesses 
(Atar Singh, Vir Bhan and Sardar Balwant 
Singh) were examined on behalf of defendant 
No. 1. This concluded the evidence which 
that defendant desired to adduce and his case 
was closed on that date. The District Judge 
directed that "plaintiff's evidence and the 
“evidence of any of the other defenaants 
who may wish to produce evidence" should 
be taken on the 24th October, and the case 
was adjourned to that date. On the 24th 
Octeber it was reperted that defendant 
No. 1 (Sardar Kalwant Singh) had died, and 
by subsequent orders the two widows of the 
‘deceased (Sardarnis Basant Kaur and Datar 
Kaur) were brought on the record as hia 
répresentatives. Apparently, only Bardarni 
Datar Kaur decided to takeanactivepartin the 
litigation. She, however, put in a written state- 
ment, the effect of which is summarised by the 
District Judge as amounting toa plea that 
her answers to the claim were the 
same as those put forward by her de- 
ceased husband, with the addition that as 
plaintiff had not given full consideration for 
the mortgage-deed, that deed oould not be 
enforsed, (see the District Judge's order 
dated 8rd January 1907). 


The District Judge thereupon added the 
following 4th issne :— 


‘If the full consideration for the mortgage- 
deed has not been paid, can the suit sus- 
ceed P" . 

The hearing was ‘adjourned to the 6th 
February 1907, and on that date three 
witnesses were examined on behalf of plain- 
tiff and two on behalf of the other defend- 
ants. The oase for all parties then closed 
and the District Judge fixed the 20th 
February for arguments. Owing, however, 
to various causes arguments could not be 
heard until the 15th April 1907, by which 
date Mr. 
Court during the whole period when 
the witnesses were béing examined, had left 
the Court and his place had been taken by 
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Mr. Spencer. The latter officer heard the 
arguments, and on the 22nd April delivered 
judgment, dismissing plaintiff's suit in toto. 
The learned Judge held (1) upon the first 
tsyo, that the mortgage- deed sued upon 
was the direct result " of the cirminal pro- 
ceedings referred to in the written statement 
of defendant No. 1 (Sardar Kalwant Singh) 
and “was unquestionably due to the exercise 
of undue influence.” 

(9) Upon the second tissue, that proof of 
consideration was practically ml; that 
" defendant No. 1 was & minor ud. under 
the Court of Wards and was being supplied 
with all necessarios by the Oolleotor of 
Amritsar” and that "ifauything was given, 
then such articles of clothing were quite 
unsuitable and unnecessary for a young 
man like defendant No. 1;" (8) upon the 
third tssue, that defendants had not shown 
that any improvements in the property had 
been. effected and that defendants had in 
fact made no effort to prove any suoh im- 


«provements, and (4) upon the fourth tssue, 


that as plaintiff had not proved tbat con- 
sideration passed in full, he must fail, 
especially as the mortgage. deed was- the 
direct result of undue influence. 

Plaintiff's suit was accordingly dismissed 
with costs, and he has preferred an appeal 
to this Court from the decree passed 
against him. The alienee-defendants have 
not preferred any  cross-ohjeetions with ` 
regard to the District Judge's finding on the 


~. third taue, nor has any one addressed us on 


their behalf with regard to that finding. 
We may take ib, therefore, yaa they have 
accepted that finding. 


We have heard lengthy argumenta by 
Mr. Shadi Lal, on behalf of the plaintiff- 
appellant, and by Mr. Muhammad Shafi, on 
behalf of the representatives of Sardar 
Kalwant Singh, and we hope, in the course 
of this judgment, to deal with all the pointa 
urged before us. But, before proceeding 
to give our decision upon these points, we 
may observe that it was singularly un-. 
fortunate that in u onse of this kind the 
learned District Judge, who had presided 
over the Court during the time when the issues 
were fixed and the witnesses were being ex- 
amined, should have left the Court before 
the case actually concluded, and that the 
decision of the suit should have fallen to 
the lot of an officer who obviously knew 
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nothing about it until he heard the argu- 
menia of the Pleaders af the oonolu. bn of 
the proceedings. Mr. Shadi Lal had com- 
plained, and not unnaturally, that the 
finding of the District Judge on the 
seoond issue (namely, whether consideration 
paased) has been given against the plain- 
tift, despite the fact that the burden of 
proof was laid by Mr. Bird upon the de- 
fondant No. 1. There is force im his objec- 
tion, for Mr. Spencer, in that part of his 
* judgment which deals with thia issue, clearly 
argumes that plainif has failed to prove 
that fall consideration passed and has taken 
it for granted that the burden of proving that 
such consideration passed resled upon plain- 
tiff. Moreover, the learned District Judge 
haa stated in hia judgment that at the time 
when the articles were being supplied to de- 
fendant No. 1 the latter wasa minor. De 
fendant No. lin his written statement did, 
no doubt, make the allegation, bat there 
ie, on the record as it stands before us, 
nothing in the nature of evidence to support 
it, and there was no issue (as ihere should 
have been) upon the point. In this conneo- 
{ion we think it only right to say that this 
case has been conducted in the Court below 
on both sides in a most careless and slipshod 
fashion. Obviously, it was a matter of 
mcment fur defendant No. 1 to prove that 
he was under the age of 21 when the plaintiff's 
dealings with him commenced, and yet no at- 
tempt was made to substantiate his plea to 
that effect. On the other hand, plaintiff's 
advisers, for reasons beat owe to them- 
selves, appear to have deliberately refrained 
fiom producing in Court, and proving, oer- 
tain documents which must necessarily ‘have 
greatly strengthened their client's case. Mr. 
Shadi Lal was most anxious that we should 
accept these documents, now produced before 
ua, as evidence in the case, but, as he had 
himeelf to admit, they are unproved, and 
could not, iheretors: be received by us in evi- 
dence, if we are to sdhere to the provision of 
the law. Furthermore, plaintiffis advisers 
instead of calling Mr. Herbert, a well-known 
and highly respected Pleader of this Court, 
to give evidence in their client's behalf as to 
what transpired on the bth September 1899, 
When the mortgage-deed was executed, con- 
tended themselves with calling Mr, Herbart's 
clerk, whore evidence was more or less Beo- 
.. ¢xd-Fand and wko (we say it without any 
e 


INDIAN’ OASEB, 


-(1911 


disparagement to the witness) oould hardly 
be regarded as a witness of the same weight 
as his employer. 

Having made these remarks by way of pre- 
face, we proceed to deal with the appeal, now 
before us. 

In support of tbe appeal Mr. Shadi Lal ar- 
goed (1) that there was no proof on the re- 
cord that defendant No. 1, Kelwant Singh, 
was & minor at the time when plaintiff firet 
began to deal with him, t.¢., on the £0th March 
1898; (2) that defendant No.1 from time 
to time signed balances struck in plaintiff's 
books, and eventually, on the 2nd March 1899 
not only in his own handwriting admitted the 
correct ness of the balance siruck on that date 
in plaintiff's books, but also wrote a letter 
(exhibit P. 4) to the same effect on the same 
day; (3) that on the 5th September 1899, de- 
fendant No. 1 executed a deed of mortgage 
(exhibit P. 1) for the sum of Rs. 5,000 and 
also a bond for a sum of Ha. 956-13-6, in favour 
of plaintiff, and that the said deed was on that 
date presented for registration by defendant 
“No. l, who admitted receipt of full considera- 
tion before the Registrar; (4) that, even if the 
mortgagor was & minor at the time when the 
transactions began, the mortgageof the 5th 
September 1899 was admittedly made after 
the mortgagor had attained majority, and that 
this transaction amounted to a new contract, 
the validity of which could not be affected by 
the fact that part of the consideration related 
to transactions entered into by him during his 
minorily, Budha Mal v. Boria Missar (1); 
Cunningham and Shepherd's Indian Oon- 
tract Act [8th Edition, page 106 referring 
to Sindha Shre v. Abraham (2)]; (5) that 
there was no evidence to support the find- 
ing of the District Judge that the mortgage 
was executed under undue infinence, but that, 
on the contrary, the plaintiff’s evidence proved 
that the mortgagor had for some days prior 
to the execution of the deed, had the benefit 
of legal advice with regard to the draft deed 
which had been submitted to him for oonsi- 
deration and that he executed that voluntarily 
and after full deliberation; (6) that even if the 
mortgage was voidable at the instance of the 
mortgagor on the ground thatit had been exe- 
cuted by him while a victim to, undue influ- 


ence, the mcrtgagor had subsequently ratified. 


the bargain by writing an acknowledgment to 


1) 86 P. R. 1888. 
2) 30 B. 758, , 
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that effect on the Ist Deoembenj]902, (eide a 
docament marked ' ‘exhibit P. 3); and (7) that, 
in any event, the mortgugor had undoubtedly 
reoeived goods and monies from the plaintiff 
and thas in oonsequenoe the Court ahould, in 


equity, grant compensation to the plaintiff "TN 


contemplated by the provisions of section 10A 
(2) of ihe Indian Contract Aot. 


In reply Mr. Muhammad Shafi traversed 
all Mr. Shadi Lal’s arguments and contended 


that plaintiff's suit waa rightly dismissed in. 


toto inagmnoh es (1) plaintiff. had taken ad- 
vantage of defendant No. l's minority and 
inexperience to supply him at exorbitant rates 
with wholly unnecessary articles assuming, 
that is to say, that such articles were actual- 
ly supplied, which the learned Counsel did not 
admit; (2) the mortgage deed of the 5th Bep- 
tember 1899 was in law invalid against defer.d- 
ant No. l as the greater part of the conei- 
deration related- to ‘transactions that took 
place whilethe mortgagor was a minor, | Indran 
Rama Swami v. Autkappa (8)]| the terms of 
the mortgage-deed and the circumstances at- 
tending its execution established defendant's 
plea that there had been undue influence exer- 
ciaed by the plaintiff over defendant No. 1; 
(4) the so called "exhibit P; 8," dated Ist Dec- 
ember 1902, had not been proved, or even 
brought on the present record, and there was, 
therefote, no proof of any subsequent confirm- 
vation of the original contract,and no plea ‘to 
‘this effect had been so much as hinted at in 


the Court below or even in the grounds of ap-^ 


peal in this Court; (5) there waa no trustwor- 
. thy evidence to show that the conasidera!ion 
-~ for the mortgage had passed either in whole or 
in part; (6) the mortgage was effected with the 
object of “stifling & prosecution” and of com- 
pounding an offence which -was not compound- 
able, and waa, therefore, a contract opposed to 
law and as such illegal; (7) aa part ab all events 
of the consideration had not been proved to 
have passed, the mortgage must be regarded as 
incomplete, and, upon the authority of certain 
rulings of this Court Gopal Sakasi v; Musam- 
mat Hussain. Bibi (4); Saudagar Singh v. Sant 
Ram (5); and Gokal Ohand v. Rahman (6), 
the contract must fail as a whole, and as the 
piaintiff in his plaint- claimed merely by 
virtue of his» rights under. the mortgage- 


(3) 16 M. L. J. 422. 

(4), 100 P. R. 1889. 

(5) 108 P. R. 18C6, 87 P. L. R. 1606, 
. (8) 56-P. B. 1907 (F; B.) 
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deed and as & mortgagee, his suit must neves- 
sarily be dismissed in its entirety. 


With this last argument we may at once 
deal. Assuming, for the present purposes, 
that the mortgagor at the time when he exe- 
cuted the deed had not actually received the 


full sum of Rs. 5,000 which, according to the” 


_terms of ths dead and his admission before 


the Regiktrar he had received, wo cannot 
agree that solely on that account, the mort- 
gage must be held to be voidable at his . 
option. The cases relied upon by Mr. Shafi 
relate to an entirely different state of things. 
If a mortgagee undertakes to pay the mort- 
gagor himself or the creditors of the mort- 
gagor a certain gum of money and thereafter 
fails to carry out his promise in its entirety 
the rulings cited would appear to support 
the contention that, no matter how insigni- 
ficant the amount which the mortgagee had 
failed to pay, the mortgage would be inoper- 
ative ageinat the mortgagor. But this rule 
cannot possibly apply to a cease of the kind 
now before us. where.the consideration re- 
lates not to a future-payment but to & pay- 
ment in the past. In the former base, ' the 
mortgagor may well say, the mortgagee in- 
duced me to contract by promising to pay,a 

certain sum of money and as he has failed 
to pay that sum, I, on my part, was no 
longer bound by my agreement." Batin the 
latter case, the mortgagor at the time when 
he contracts has ptesumably received, and 
knows -that he has received, the whole of 
ihe money which is the bona Gerah for his 
contract, and he &nows that he is to reoeive 
nothing more. In these oitcamstancas if, 

for reasons of hi$ own, he chooses to. admit 
that he has received Ra. 5,000 when, in point 
of fact, he has received only Ra. 4,000, we 
do not think that it is open to him to plead 
thereafter that the contract is incomplete, 

because at the time he had not reosived the 
full amount which he admitted to have at 
that time already received. Of oourse, even 
in the latter case, it would still be open to 
him to plead that he had made the admission 
under circumstences which .negatived bona 
fides on the part of the mortgagee or estab- 


‘lished ‘mistake on the part of the mort- 


gagor or misrepresentation, and even honest 
misrepresentation, on the part of the mort- 
Eagee. But, assuming the transaction to 
have been free from any such taints, we 
-oonsider that it is not open to the mort- 
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gagor, who has to his knowledge received 
everyihing which he expected to get, to plead 
subsequently that the mortgage is incomplete 
simply because, while the deed recites that 
the consideration was the payment of 
Ra. 5,000, the actual sum paid waa Hs. 4,006 
only. In the present case, other consider- 
ations apart, we are of opinion that de- 
fendant No. 1 knew full well, at the time 
when he executed the deed, that he was 
-not to receive anything more from the mort- 
gn ihan be had ‘actually received up to 
that time, and that, unless he can show that 
when he executed the deed, he was misled 
by the plaintiff as to the amount that he 
so received, he is not entitled to plead that 
the mortgage is not binding upon him be- 
cause the plaintiff has not proved (if indeed 
he was bound to prove) that the oonsider- 
ation passed to the uttermost pie. 
ground upon which Mr. Shafi bases his argu- 
ment upon this point is that Sardar Kalwaut 
Bingh, in his pleadings stated that tho plaint- 
iff charged him double the value for artioles 


supplied. But there is absolutely no evidence” 


in support of this,allegation, and Sardar 
Kalwant Singh did “hot support -it by giving 
evidence in the case. Ib is said that he 


. wags very ill at the time, and that ib was 


on that account that he was unable to give 
evidence, In view of the fact that he died 
within a few months of the date when his 
written pleas were filed, this explanation 
may well be true, but: the fact remains that 
there ia on the record nothing to sub- 
stantiate this allegation.. In the cireum- 
_ atances, we agree with Mr. Shadi-Lal that, 
inasmuch as defendant No. 1 and his repre- 
sentatives have not been able to point out 
in what specific items the full consideration 
did. not pass, the question resolves. itself 
into this, did or did not the consideration 
pads as & whole, and that there is here 
no question as to the mortgage being in- 
complete because part only of the consider- 
ation actually was paid. 

ə really important questions in the ap." 
pesi before us are as follows:— 

(1) Was the defendant No. 1ẹ minor in 
March 1898, when the plaintiff's transactions 
with him admittedly commenced P 

(3) If the defendant No. 1 was then a 
minor, when did he come of age, and what 
proportion of the consideration for the mort. 


gage, effected on the bth September 1899 (by 
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which time defendant No. 1 had admittedly 
come of age) related to transactions during 
the minerity of the said defendant? 

(8) Qan the said mortgage be upheld asa 
whole if it is found that part of the considera- 
tion forit was paid during the minority of 


‘the mortgagor f 


(4) Assuming that the mortgagee ia en- 
titled to. gue on the basis of the mortgege- 
deed and that the mortgagor's alleged miner- 
ity during partof the time when the ovn- 
sideration was paid does not in whole or in 
part affect the validity of that mort- 
gage, has the mortgagor (or his repre- 
sentative) established the plea that the 
mortgage was (a) void because the oon- 
sideration and object. were unlawful, inay- 
much ag they related-to “the stifling of s 
prosecution’? for an offence which was not 
compoundable within the meaning of section 
845, Criminal Procedure Code or (b) wea 
vojdable because the mortgage was effected 
by reason of undue influenoe or ooercion 
brought to bear upon him by the mortgagee, 
and if so is the said transaction nevertheless 
valid and binding upon the mortgagor (or 
representative) if it be found thatthe tran- 
gaction was subsequently ratified by the 
mortgagor P 

(5) If the mortgage as a whole cannot on 
any of the above grounds be upheld, is the 
plaintiff entitled under the second paragraph 
of section 19A Indian Contract Act, to com- 
pensation for any benefits received there- 
under by the mortgagor, and if so, what 
should be the amount of such compensation P 

We yprooeed to deal with these points 
seriatim : 

(1) There is on the record no evidence 
whatever as to the age of defendant No.1 et 
the timè when he entered upon his dealings 
with plaintiff, .e., in March 1898, but from 
the file of the Court of Wards relating to him 
(which with the consent of Counsel on both 
sidea we sent for in order to elucidate this 
matter), we find that Sardar Kalwant Singh 
was stated to be 10 years and 11 months old 
in September 1888. Waea see no reason to 
donbt the accuracy of this statement, which 
was made at atime when the actual date „of 
his birth was & point of scme importance for 
the’ purposes of the Court of Wards but for 
no other ulterior purpose. It followa thet 
Sardar Kelwant Singh did not become a major 


under the provisions of the Indian Majority 


- 
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Act (XI of 1875), seotion 8, until he had 


attained the age of 21 years (iXe., in October 
1898), he being-a Ward of the Court of Wards 


and that consequently he was a minor, when: 


the plaintiff's transactions with him commeno- 
ed:in March 1898. Plaintiff in his evidence 
has admitted that on theSÓ5h and 31st March 


1-98 he gave defendant No. 1 Ra. 2,873.15 3, 


and that on the 16th July 1898 the balance 
against the latter was Hs. 4,361-5.3 and in his 
&ocounta we find an entry of the same date 
to the following effett, vis., “paid i in cash for 
which a kundi for 3 monibs has been secur- 


ed, Rs. 5,000. " Thereare subsequent entries ' 


in these accounta, dated lat, Gch and l5th 
August 1898, which relate to items totalling 
in all about Hs. 90. Thus we may takeit that 
upon plaintiff's own evidence the sum of 
Rs. 5,090 out of the consideration for the 
mortgage and bond exeouted on the 5th Bep- 
tember 1899 (which is alleged to have been 
. on that date Re. 5,956.18.6) was due in res- 
pedt of iransactions effected between the 
parties when Sardar Kalwant Singh was still 
a minor. Before passing on, we would here 
observe, that this consideration consisted 
partly of large sums of money advanced (or 
alleged to have been advanced) by the plain- 
‘tiff to a youth who at the time was admit- 
iedly a student at the Aitchison College, 
Lahore, and also in part of silks, laces, orna- 
ments, etc. A glance at theracoount which 


in plaintiff'a own interests aoe have been, 


but was not, brought on the record, will 
suffice to show how utterly unnecessary such 
articles wore to a youth who was still à stu- 
dent in statu pupillari and whose reasonable 
expenses were atthe tims being defrayed by 
the Court of Wards. Butif the supply of 
these extraordinary luxuries was unnecessary 
in such a case, the advance of such large 
sums of cash as Ha. 2,000 on the 30th March 
1898 and Ra. 400 on the 8th ‘May was even 
more indefensible, 

Werefer to these items erly in order 
to show, that if the plaintiff had sued to re- 
cover these advances or the value of suoh 
goods upon the basis. that they had been 
supplied to the minor and that the latter was 
bound to compensate plaintiff in respect there- 
of hia suit must necessarily have failed and 
_ this too despite the provisions of section 65 
of, the Indian Contract Act 1872, [see Mokari 


Bibi v. Dharmodas Ghose(7) ]. Plaintiff, how- 
(T) 800.889; 30L A. 114; 6 Bom. L R 481;7 
OWN. 4 (P. 0) 
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ever, does not rely upon the contract (if 
such: it can be called) by the minor to 


‘pay the amounts advanced to him or upon 


section 65 of the Üontraob Act. His olaim 
is based on the mortgage-deed executed on. 
the 5th September 1899, when Sardar Kal- 
want Singh was admittedly of age, and de- 
fendant's &uswer to this claim is twofold. 
In the first place, it is urged, that the mort- 
gage-deed is wholly void, inasmuch as ita 
object or purpose was to stifla the proseou- 
tion which the mortgagee (the plaintiff) had 
launched egainst the mortgagor for an al- 
leged offence undér section 417, Indian Penal 
Code. The argument on this point is, that 
the offence was not compoundable and that 
any contract made with the object of drop- 
ping its prosecution was illegal, and, there- 
fore, void in toto; .Kessow i Tulsidas v. Hur- 
jivan (8); Sriranga Oharíiar v. Rama Sami 
(9). In the second place, itis urged that 
the mortgagor was, at the time when he 
execated the mortgage, actually under arrest 
at the instance of the mortgagee, and that 
it was in consequence of these criminal 
proceedings that he was compelled to exe. 
cute the said deed, which in such oironm- 
stances should be held to be voidable 
against him. It is contended in reply to 
the latter plea that even if the morigago 
was the result of coercion or undue influ- 
ence, the mortgagor subsequently ratified 
the contract and reférende is made in sup- 
port of this argument to & document degorib- 
ed as exhibit P. No. 3. We may at once dis- ` 
pose of this argument. There isa document 
of the kind upon the reoord, but itis quite 
clear that it has never been accepted as 
evidence in this case. It does not bear 
the initials of the District Judge and there 
ja nothing to show that it has been received in 
evidence in the cass. Ib was an exhibit in a 
former case and has beén thrown uponthepre- . 


- sent record inthe usual careless manner, wl ioh 


ao frequently characterises the conduct of 
suits in Subordinate Courts. No attempt 
has been made to prove it or to explain its 
nature, and aa itis not part of the evi. 
dence in the case, we must perforce reject 
it. Inso deciding we do nob think we are 
doing any injustice to plaintiff as this plea of 
"ratifleation" (which is based solely on ‘thig 
document) was never raised in the Court be- 


‘low, and is obviously a mere SLEE BONENI, 


(8) 11 B. 568. . 
(9) 18 M. 159, 
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The questions, then, which we have ‘to 
determine on s appeal are narrowed to 
š these, — 

(1) Is the morigage-deed wholly void on 
the ground that ita consideration was illegal P 

(2) If not, is thesaid mortgage voidable 
at the instance ofthe mortgagor (or his re- 
presentative) on the ground that it was exe- 
cuted by reason of undue influence orcoercion 
on the part of the mortgagee P 

.(8) If not, is the said mortgage binding 
on the mortgagor (or his representative) in 
view of the fact that part of the consideration 
for it was paid at a time when the mortgagor 
was & minor P 

(4) If the mortgage ass whole ia not (upon 
the third ground) binding upon the mort- 
gagor, can the mortgagee olaim oom pensation 
for any benefita receiyed by the mortgagor in 
respect of this tranaaction P 


The first and second questions may be dealt 
with together. It appears that on the 97th 
June 1888 the present plaintiff. preferred 
& charge under section 417, Indian Penal 
Oode, of cheating against Sardar Kalwant 
Singh on the ground that the latter had 
given him a cheque for Rs. 1,500 on the 
Punjab National Bank at Lahore, whereas 
Sardar Kalwant Singh at the time bad no 
. account with that Bank. This cheque was, 
of course, dishonoured and it ia scarcely 
a matter for surprise that the present 
plaintiff took criminal proceedings against 
the drawer ofthe cheque A warrant was, 
in due course, issued and in obedience to 
it Sardar Kalwant Singh appeared on the 
Sth September 1899 before the Magistrate. 
The complainant, however, did nof ap 
and as a result the complaint was 'dig- 
missed in default" It is admitted that 
the mortgage-deed now sued upon was ere- 
cuted in the kacheri compound on that very 
day. The ‘theory for the defence is. that 
this mortgage-deed was executed by reagon 
of the pressure brought to bear upon the 
mortgagor by means of these proceedings, and 
that it was in order to avoid the dirgrace 
necessarily resulting therefrom that he con- 
sented to execute it, 1t is, on these grounds, 
contended that the deed was, if not wholly 
void as being the embodiment of an agree- 
ment of which the consideration was the non- 
prosecution of an offence which was by law 
not ccmpcurdable, at all events voidable ag 
being practically «xiciled from the mort- 
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The plaintiff, on the other hand, 
while admitting that he had instituted the 
criminal proceedings against the defendant, 
Sarder Kalwant Singh, and that the 
deed was in fact executed on the very 
day, when the hearing of his complaint wads 
to have taken place before the Magistrate, 


-urges that in point of fact negotiations with 


regard to the terms and conditions of the 
mortgage had been going on for some time 
previously; that the mortgagor had had 
ample time before the date in question to 
consider the draft deed and that the said 
draft had been in his (the mortgagor's) and . 
his legal adviser’s hands some days before 
the deed was exeonted, and that consequently 
there can be uo question here of illegality, 
undue influence or coercion. Plaintiff's learned 
Counsel argues that the reason why his olient 
did not appear before the Magistrate to 
prosecute hia complaint was that after the 
martgage-deed had been exeouted, he was 
satisfied and had no farther vindictive fealings 
against the mortgagor, in other words, tbat 


While he made no promise to drop the pro- 


secution if the mortgagor executed the deed, 
he waa satisfied once that deed was executed 
and thereafter abstained from pressing his 
complaint. 


AB might be expected, the wa E on this ^ 
point ig conflicting, but after giving every 
consideration to it, we are of opinion, that the 
defendants have not established their case. 
The evidence for the defence is decidedly 
weak in support of their oontentions. Attar 
Singh (defendant witness No. 3), a servant 
of Sardar Kalwant Singh, states that on the 
day when the deed was executed “plaintiff 
and bis muntm ands Police Officer came to 
Atari and arrested him and took him to 
Labore in handcuffs. They threatened to 
get him imprisoned and to oppose his reléase 
from the Court of Wards unless he paid 
them or executed a deed. They put him 
hefore the Magistrate, and an adjournment 
of two hours was given for & compromise. 
The deed was written and the case waa filed.” 

This statement is obviously false in & very 
material particular. Sardar Kalwant Singh 
had been released from the Court of Wards 
in January 1899, and it was, therefore, absurd 
for the plaintiff in the following September to 
threaten that he would oppose his release 
from that Court unless the defendent wag 
paid or a deed executed. The witness wes 
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clearly trying to exaggerate- matters and we 
osnnót accept his evidence as worthy of 
implicit belief, The next witness, Wirbhan, 
(defendant witness No. 4) was also a servant 
. of Sardar Kalwant Singh. His deposition 
is brief, but he asserts that ‘Bardar Kalwant 
Singh, Attar Bingh” (the previous witness) 
“Rai Singh” and he himaslf wert with the 


party shen Kalwant Singh was arrested and 


hé adds: “Two hours’ grace was granted 
by the Oourt. The deed was executed and 
the case was oompromised," It will be 


noticed that this witness ` Baya nothing as to 
Sardar Kalwant Singh being in handonuffs at 
the time. The only other witness for the 
defence upon this pointis Sardar Balwant 
Singh, the elder brother of Sardar Kalwant 
Singh. He admits that he has purchased 
from Ham Rakha Mal (defendant No. 20) 
part of the property now in dispute and he is 
consequently not an entirely impartial 
witness. He naseris, however, that the deed 
was written in the kachori compound and 
that plaintiff threatened Sardar Kalwant 
Singh with imprisonment unless be agreed 
to his terms, and that it was only then that 
the latter executed the’ mortgage- deed. He 
says that his brother was in handoaffs at the, 
time, but he` admita that he himself was 
present and that he actually attested -the 
mortgage-deed as & witness. In re-examina- 
tion he added that the criminal case was not 
compromised; it went in default. This evi- 
denos is far from conclusive, but if it be 
true, it would seem tosuggeat that the Magis- 
trate allowed the offence tob» compounded. 


In answer to this evidence, the plaintiff has 


called certain witnesses who depose to an 
entirely different state of things. Dost 
Muhammad, the olerk to Mr. Herbert, swears 
that his em ployer was appearing for Sardar 
Kalwant Singh in these proceedings, and 
that two days, before the date fixed for the 
^ hearing of the oompldint, Mr. Herbert saw 

the Magistrate dir arse him that there 
were hopes of a compromise, and that on the 
dute of hearing, Sardar Kalwant Singh (who 
waa then nob in handcuffs) told Mr. Herbert 
in his presence that he had settled his dispute 
with plaintiff. He further states that some 
8 or 4 days previously Sardar Kalwant Singh 


had shown, Mr. Herbert the draft of the 
mortgage-deed and that Mr. Herbert 
approved of it. It wonld have been very 

Herbert to 


eary fcr the defence to call Mr. 


INDIAN OASKS, 


829 


rebut this evidence, had they thought fit to 
do so, and we can only assume that they 
did nob Produce Mr. Herbert in rebuttal 
because they know that his clerk's evidence 
was true, Dost Muhammad's evidence is 
corroborated by that of Karm Ohand; tha 
petition-writer who drew up the morgage. 
deed. This witness awears that he drew up 
a draft some 3 or 4 days befere the deed was 
executed and that he gave the draft to 
Sardar Kalwant Singh who said that he 
would like to consult his pleader about ita 
terms. And in addition to this evidence, 
which shows that the deed was not executed 
on the spur of the moment and with the 
object of avoiding & criminal prosecation, 
we have the faot that it was presented 
for registration by Sardar Kalwant Singh 
himself. Taking all these facts into oon- 
sideration, and bearing in mind that it 
would have been quite easy for the defend- - 
ants to cal Mr. Herbert to refute the 
evidence given by hia clerk, we cannot hold 
it -eatablished- that Sardar Kalwapnt Singh 
executed the deed without any opportunity 
having baen given him of studying: its 
terms or of oonsulting hia advisers and 
friends with regard to it, or that it was 
executed under streas of undue influence or 
coercion. The learned District Judge, ‘who 
very unfortunately had to write judgment in 
thia case without having had the advantage 
of hearing the evidence, hasabsolutely ignored 
the statements of Doat Muhammad and Karm 
Ohand. Had he referred to théir statements 
and given reasona for disbelieving them, we 
would have giyen every consideration to his 
opinion. As matters stand, however, we see 
xo reason whatever for discrediting these two 
men who, for aught we know to the contrary, 
are perfectly impartial and disinterested, 
and whose testimony, if false, oonld very 
easily have been disproved. . 

We need-hardly say that Mr. Sha Lag 
not omitted to urge before us the plea that 
Sardar Kalwant Singh, at the time when 
he exeouted this mortgage-deed, was a young 
man who had bat reoently attained hia 
majority, that as such he was naturally 
susceptiable to 1ufluenoea brought to bear 
upon him by a money-lender, especially 
when the latter was actively engaged in pro- 
seonting & oriminal oharge against him. 
There is, of course, force in this argument, 
‘and we have given it our best consideration, 


_ three years previously. 
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But, after giving it every weight, we do aot 
think thatit-materially affects the evidence 
for the plaintiff. True, Sardar . Kalwant 
Singh in September 1899 had attained legal 
majority only some 10 months’ previously, 
but this was doe to the accidental fact that 
he had been a Ward of the Court of Wards. 
Had he not been suoh, he would in the 
ordinary course have attained his majority 
Nor can we 

Sardar Kalwant Singh as the ideal ingenus 
vulius puer ingenuique pudoris. A young man, 
who gives his oreditor & cheque for 
Ra. 1,5000 on & bank with which he 
knows he has no account, cannot well be 
described as a simple-minded ingenious 
youth quite unable to look after his own 


affairs. 


We find, therefore, that the defendants ~ 


upon whom the onws rested have failed to 
prove that the mortgage-deed was executed 
nuder such circumstances as would render 
it either void by reason of its consideration 
being unlawful or voidable by reason of undue 
influence or coercion. We have now to oon- 
sider whether the mortgage deed is in whole 
or in part voidable or void on the ground 
that the part of the considerasion for it un- 
doubtedly passed at a time when the mort- 
gagor (Sardar Kalwant Singh) was legally & 
minor, This is & question of some difficulty 
and upon it the authorities are not at one. 
The  moitgege was executed by Sardar 


- Kalwant Singh at a time when he was of full 


nge but (as we already observed) the major 


part of the consideration passed when he ` 
. was à minor in the eyes of thg law. 


In the case of indram Rama Swami v. 
Authappa (3) the Madras High Court held 
that & promissory note executed by & person 
onattaining majority in settlement ofan earlier 


“ one, executed by him while & minor, in oon- 


sideration of his. having received from the 
obligee a certain gum of money when he was s 
minor, is bad for want of consideration. ‘This 
can be distinguished ‘as Mr. Shadi Lal 
attempted to distinguish it) from the present 
ease on the ground that there the whole 
consideration related to transactions effected 
during the minority of the promisor. 


But the learned Judges who decided that 
case distinctly held that seotion 25 of the 
Indian Contract Act was exhaustive and 
that it does not contemplate the case of a 
person who has attained majority renewing 
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& promise given by him while & minor. To 
use their words, — This seobion"' (f. s. section 
95 of the Aot) “is, of conrze, exhaustive, and 
the other instances mentioned by Anson must 
be held not intended to be made’ contracta 
under the Indian Law. Considering that, as 
regards agreements by infants, the framers of 
the Contract Act departed from the English 
Law, as it stood at the date of the passing .of 
that Aob, and made them void’ and ‘not 
merely voidable, they were but ‘consistent 
in not olothing renewals of such agree- 
ment after the infanta ceased to ba sach, 
with enforéesbility." Upon this view of the 
law Sardar Kalwant figh’s contact, after 
attaining majority, would be null afd void as 
regards such part of the consideration as pass- 
ed while he was still a minor, and section 25 
of the Act would have no applicability. With 
every respect to the learned Judges who deoid- 
ed the case referred to, we find it impossible 
to &ocept theirconclusions. It ia now settled 
law tha6 & promise by an infant is in law a 
mere nullity and void, but we fail to see how 
gu agreemónt made by a person of fall age to 
compansate wholly or in part & promisesa, 
who has already voluntarily dòne something 
for the promisor, even at a time when the 
promisor was a minor doas not fall within the 
purview of seotion 25 (2) of the Indian Con- 
tract Aot. As, at the time when the thing waa 
done, the minor was unable to contract, the 
pern who did ib for the mihor must, in 
law, be taken to have done it voluntarily. 
But he has in faot dome something for the 
minor, and if words mean anything at all, 
surely his case must be deemed to come 
within the scope of the ActP If atreas 
is to be laid on the words "the promissor" 
and an argament to be deduced therefrom 
that en infant cannot, in law, be regardad 
as “a promisor," we would reply that the 
word "already" which was dsliborately in- 
serted before the words voluntarily done 
something” clearly refers to past transac- 
tiona, and that we are unable to under- 
stand why that expression should be re- 
stricted merely: to such as had oectired 
aflar the promissor had attained majority. 
Section 295 of the Act was intended tb give 
effects fo agreements which would otherwise 
be void'as being without consideration ; 
an infant’a agreement is such, and, in our 
opinion, the provisiona of the section, which 
are wide in terms, apply no lees io such an 
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agnobment than to a contract by a major , 


to “bay for past services. In arriving at this 
conclusion, we find ourselves supported by a 
Divigion Bench ruling of this Uourt [Budha 
- Mal v. Boria Mismar (1)] and by the decision 
of Harrington, J.,in Musammai Kundan v. Sree 
Narayan (10). | To the like effect are the dicta 
in Trllak Ohamd v. Sata Mal (11) and the 
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. decision of the Bombay High Court in the casa 


of Jodh Raj v. Raghavir (12), referred to by _ 


Mr. Mohan Lal Khoela and Parshotam Lal 
Bagai in their Commentary on section 25 
of the Indian -Oontract, Act. We hold, 
therefore, that the contract as embodied in 
ihe mortgage-deed of the 5th September 
1899, is binding on the representatives in 
interest of Sardar Kalwant Singh but merely 
to the extent of compensating the plaintiff 
for monies and articles Actually supplied to 
thah person during his minority and for 
any,sums of money and articles supplied 
after he came of age. In point of fact, 
the whole of the considesation for this 
mortgage was, even upon plaintiff's own 
showing, paid prior to October 1898 wh'n 
the mortgagor came of age. ‘The considera- 
tion for the mortgage-deed is stated to 
be Re. 5,0C0, and we may take it that thil 
sum represents the foll amount whioh was 
paid to the mortgagor either in cash or in 
goods. - At the time when the mortgage-deed 
was executed, the mortgagor also executed 
a bond for Ra. 956-18-6, which probably 
represented interest on the debt, and on 
this bond n anit was subsequently brought 
by the plaintiff and an ee parte. decree 
obtained. Bearing in mind the fects that 
the plaintiff was ádvanoing. large sums of 
mondy to a young student at -college and 
supplying him with unlimited amounts of 
‘most unnecessary suticles, we do not think 
that we me dcing the plaintiff an injastice, 
if we decide that he cannot claim anything 
more from Sardar Kalwant Singh’s repre- 
rentatives than the principal sums for which 
the. mortgage was effected, riz, Rs. 5,000. 
We are (we confess reluctantly) obliged to 
hold thatin law the plaintiff can, in the 
circumstances, claim to be compensated for 
all mohies and articles supplied to the 
minor, bat we have no hesilation in saying 
that the plaintiff was exceedingly fortunate in 
getting the late Sardar Kalwant Singh to 
TH 11 C. W. N. 185. 

(11) 10 Bom, H. O. R. 314. 

(13) P. J. Bom. H. O. 1898 p. 48. 
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make & new contract, after attaining majority, 
which enables him now to recover for such 
monies and articles. Had the debtor made 
no such new contract, the plaintiff would 
have had no claim against his estate, nor 
would he have had any caute for complaint, 
As matters stand, the new contract made 
on the 5th September 1899 must, in law, 
be upheld, but only to the extent of com. 
pensating plaintiff for acinal out-of-pocket 
expenses. It msy well be that even the 
sum of Re. 5,000 is excessive and that the 
debtor did not really receive value to that 
amount.. This is by no mesna improbable, 
but there is on the record nothing to justify 
us in reducing that amount. The onus of 
proving that full consideration did not 


‘pass was laid, and quite rightly, on the de 


fendants, and they have given no evidence 
in disproof, 

We accordingly accept the appeal and 
give plaintiff a money-decree against such 


-defendants as are the legal representatives 


of the late Sardar Kalwant Singh for 
Hs. 5,000, but we do nob make this 
amount a charge upon , the mortgaged 
property, and we’ disallow all claims for 
interest. We further direct that the 
parties bear their own costs throughout, 

This decree will bind the representatives 
of the deceased only to the extent cf any 
assets that may have come into their hands, 
and no further. , 

In conclusion we think it only due tothe 
memory of the late Sardar Kalwant Singh 
to add that thongh the matter is not very 


. clear, we gafher from the record and from 


the statements made by Counsel before na 
that ihe debts ineurréd by the deceased 
were due not so muoh to licentiousness or 
even personal extravagaiice on his part, as 


_to his desire to please a young wife, whom 


he had married abont: that time and who, 
as we understand, was then living. in Lahore. 
This point should, with various others al. 
ready referred to, have been cleared up in the 


Courts below. 
Appeal accepted, - 


832 
EHEIK MOHIDEEN t. THE OFFICIAL AEB.GXEBN. 


(a. 0. 8 M. W. N. 347; 9 M. L. T. 478.) 
|. . MADRAS HIGH COURT. 
'" ORIGINAT Sipe Arrear No. 23 or 1909. 

March 20, 1911. 

Present:—Sir Charles White, KT., Chief 
.Justioe, and Mr. Justice Sankaran Nair. 
M. A. 0. SHEIK MOHIDEEN SAHIB— 

E DEFENDAKT— APPELLANT P 

cersus f 


Tg» OFFIOIAL ASSIGNEE-— Pramrmrr— 


RESPONDEAT. 

Limitation Act (XV of 1877), ss. 19, 20 and 21— 
Partuere—Acknowledgement by letter by one partner of 
a dest due by the frm—How far binding upon another 
—! Authornsed”, ; 

A. and B. were partners and obtained goods on 
credit from O. A. was entrusted with a branch of the 
business eb Negapatam, In 1000 B. wrote to C. 
saying: “The letters you may write to this place 
he should be addressed to my brother A, you 
should also purchase and mend such goods as he may 
write to you for.” On l6thFebruary 1000, 4, wrote 
to C., acknowledging a debt. In & suit by O., against 
B., and the wife and daughter of A., after the latter's 
death, to recover the said debt the fact of A., being 
entrused with management of & branch business was 
adduced as giving implied authority to A to acknow- 
le debts to save the bar by limitation soas to bind 
pe other partner and the letter to C. by B. written 

. in 1905 as amountipg to an espi ess authority to A., to 
acknowledge such ‘debts, and the letter of 16th 
February 1f06, as proving an acknowledgment: 


Held (1) thatthe fact of A. being actually engag- 
ed in the business of the firm, as distinguished ’ from 
being a dormant , did not by itaelf amount to 
' an "implied authority” by oné partner to another to 
acknowledge debta due by the firm within the 
meaning of section 21 of the Limitation Act so as to 
gave limitation, The letter written by B to C. in 


1905, was notan express "authority" as required by. 


goctions 19, 20 and 21 of the Limitation Act. i 

. Premji Budha v. Dosa Doomgersay, 10 B. 838, dis- 

sented fram : » 
Valaswbramawia Pillai v. Ramanathan Chatty, 

43 AL 431, 2 Ind. Cas 300; 5 MLL. T. 103, followed. 
Dalsukhrars v. Aalidas, 26 B. 42, distinguished. 


In appeal from the judgment of the 


Hon'ble Mr. Justice Wallis, dated 22nd April .. 


1909 passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court in 
O. 8. No. 816 of tY03. -> , 
Mr. V. Viswanatha Sastri, for the Appel- 
lant. 
Mr. 


Nugent Grant, for the Official Aa- 
signee. 


Judgment. 

White, C. J.—This is an appeal from the 
judgment of Mr. Justice Wallis, for the plain- 
tiffs in & suit for the balance of ihe price cf 
goods sold and delivered. Pending the appeal, 
the plaintiffs became iusolvenis and the OM- 
cial Assignee has been made a party. The 
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only points takén in appeal before us were 
& point as to the jurisdiction of the High 
Court and a point as to limitation. As 
regards the question ‘of jurisdiction we are 
of opinion'that the learned Judge was right, 
for the reason stated in his judgment, in 
holding that the cause of action arose wholly 
withia the local limits of the jurisdiction of 
the High Court. 

The question of limitation is one whioh 
is not altogether free from difficulty. But 
as we -have had the benefit of hearing 
the point fully argued. and have made up 
our- mind with regard to it, we do not think 
any useful purpose will be served by consi- 
dering it further. With regard to this quea- 
tion ] have come to the oonolusion with some 
reluctance that I cannot adopt the view 
which the learned Judge bas taken and I 
feel constrained to hold that the plea of limi- 
tation has been made out. What is relied 
on in this case to bar the application of the 
Law of Limitation is a letter written by 
Abubucker Sahib of the 16th February 
1906. Abnbucker Sahib is dead and he is 
represented in this suit by his widow and 
daughter, the 2nd and 8rd defendants: The 
learned Judge has held that this letter is an 
acknowledgment which bars the application 
of the Law of Limitation as against the firm 
of which the deceased Abubucker and the 
frat defendant were members when the letter 
was written. Explanation II to section 19 
of the Limitation Act provides that "signed" 
means "signed either personally or by an 
agent duly awihorised in this behalf."' Sec- 
tion 21 says "nothing in sections 19 and 20 
renders, one of several- ...... Partners...... 
chargeable by reason only of a written ne- 
knowledgment signed............ by ‘any. other 
.e0f them.” I read the words material 
for the purposes of the point before us. The 
law is, therefore clear that the mere faot that 
the acknowledgment is sifned by one mem- 
ber of the firm does not in itself render the 
firm -liable on the acknowledgment.. The 
point came before the Bombay High Court 
in a cage in Prempt Sudha v. Dossa Doongersay 
(1), where Mr. Justice Soott observed that 
in & going mercantile concern the agency of 
the pü&rtner to make an acknowledgment 
for the purpose of barring the law of Limi- 
tation against the other was to be presumed 
as an ordinary rule. Now this case was cited 


(1) 10 B. 858. 
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before Mr. Justice Wallis and his decision 
appears to ‘have’ been given following the 
decision in this case, Or, at any rate. he 
took the same view of the law as that taken 
by Scott, J. The learned Judge does-not 


refer to a decision of this Court in 
Vala Subramanca Pillet v. Ramanathan 
Oheity (2). We are told that refer- 


ence was made to thia case before Mr. Jus-. 


tice Wallis but, so far as appears from bia 
judgment, there is nothing to show that this 
was so. The case bas not been reported in 
the authoriséd reports of the time. In that 
case, we held that.a part payment by one. 
partner of a going mercantile firm of a debt 
will ‘not save the operation of limitation 
under section 21 of the Limitation Act in the ` 
absence of evidence to show: that, in ‘ihe, 
oontse pf business, the partner had authority 
to do so on behalf of the firm. Now, follow- 
ing the principle we here lay down, we have 
to Wés in this case if there is evidence that 
the parton’ who made‘the acknowledgment 
“haf authority to' do so-‘on behalf of the firm. 
Ido not think the decision in Dalsukhram v. 
Kalidas’ $3) Helps the respondents Oan ib 
be said in the “present ose that the course 
of business waa fur ríe partner to have autho- 
rity to make ‘gn acknowledgment which 
would bind the firm P Wallis, J., says that 
Abubucker, the man who wrote the letter 
of the 18th: 'of February 1908; was & part- 
ner and “ thére ia algo the fact that he was _ 
in’ cRatge of: the business at- Negapatam and 
he Was managing it.” Then he goes on to 
observe,— "This section is only aimed at pre- 
venting partners who réslly do not take any 
active part in the business from i imposing, 
liability upon others." In the learned Judge’s 
view it follows from the fact that the man 
who wrote.the letter was in charge of the 


business at Negapatam; thatit was within the: 


soope of his authori£y to make an acknowledg-' 
"ment which would bind his partners when the’ 
firm' was being pressed for psyment. This 
view, it seems to me, with all deference, 
is not consistent with the = we laid 
down in Vala Subramanta Pillai v. Rama- 
nathan Chetty (2). And I myself 
unable to take the view that from the fact 
that the partner is actually engaged in the 
businesa from that fact alone, having regard 
to the language of section 21 of the Limita- 


tion Act, it is to be inferred that he had 
' (2) B3 M. a UFU i L. T. 103. 
i dad 
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authority to make an acknowledgment to bar 
the Law of Limitation which would bind the. 


‘other partners.. 


Mr. Grant has argued before us that there 
is something more before us than ihe fact 
that the man who gave the acknowledgment 
managed the business in Negapatam. He 
has referred to a letter which:had been 
written by the lst defendant on the 6th 
September 1905. This letter was written 
more than 8 years before the institution of 
the suit; T will take it that the letter refers 
to the plaintiff's claim whioh is the subject- 
matter of -the present suit. Ib gives a 
reason for not having sent the money, ib. 
contains a promise that the writer will send 
the money; it contains an acknowledgment 
that the money was due. Then it goes on 
to say "you need not feel anxious” and the 
letter closed— and this is the portion of the 
letter on which Mr. Grant relies—‘‘the 
letters you may write to this place hereafter 
should be addressed to my brother Abu- 
backer Sahib’, that is, the writer of the 
letter of the 16th February; "you should also 
purchase and send such goods ag he may 
write to,you for.’ Now Mr. Grant says 
this ought to be construed as an intimation 
to.the plaintiffs that the brother of the 
"Ist defendant was anthorised to gine an 
acknowledgment. which  would.-' bind .his 
partners. It seems to me that tHe letter 
amounts to nothing more than an intimation 
to the plaintiffs that the debt was admitted 
to be due that any further business or Ieflers 
were to be gent«to the brother of the first de- 
fendant, Abybucker Sahib, and that he had 
authority to purchase gcoda on behalf of the 
firm. . Reading the two letters together, I 
find myself unable to hold that they show. 


-an authority to make an nu LIU 


which would bar limitation. 

With régard to the question of PM 
though the appeal succeeds, the case waa 
complicated by a question as to ngn-joinder 


' and the question of jurisdiction and I think. 


the proper order would be'that the first- 
defendant will bear his own costs throughout, 
The 2nd and 8rd defendants will pay to 
the Official Asaignée the cost of -the plain- 
tiffs in the Court of first instance, ; 
The Official Assignee may take his cosis 
of the appeal out of the estate, . 
Sankaran Nair, J.T agree 


Appeal NE 
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KANUMALAPUDI S0BBIAH €. IMMADISETTI BAKKATA. ` 


= (mo 2 M. W.N. 350.) 
MADRAS HIGH. OOURT. 
First Orvis Appaan No. 118 or 1908. 
March 2, 1911. 

Preseni:—Bir Ralph Benson, Judge, and 
Mr. Justice-Sundara Aiyar. 
KANUMALAPUDI SUBBIAH, seme 
MIKOR BY MERIT FRIEND, KANUMARLAPU DY 
NARASIMHAM or ÁLAKUBRAPAD—PLAIDINTIFE 
APPELLANT 
versus 
IMMADISETTI SAKKAYA ARD OTHER8— 
DErzNDARTS— EH NSPONDHA TA. 

Hindu Law --Adoption-—Widow—— Authority to adopt 
— Not zcted upon for ten ysara— Adoption supported by 
persona inierssted 1» opposing tt-—Presumption as to 
factum of authority—Burden of proof. 

A. dled leaving three daughters; one daughter 
died after him, and the other two married and 
had children. A,at his death, gave B., his wife, an 
authority to adopt. Ton years afier, B. adopted 
^ her sister's son C. D., the husband of one of her 
daughters, was managing the estate on her 
behalf, both before and after the adoption of C. He 
attempted to give one of his sons in adoption bub 
failed. He, therefore, got EL, to execute a deed 
whéreby a third was given to B, a third to D, 
and & third to O. In a suit by O.,io set aside 
this deed, and for an accountas against D. D., dis- 
puted the factum of authority to adopt given by A., to 
B., though he admitted the factum of adoption, The 
Sapindus of A. did support the factum and authority 
to adopt The other daughter of A. did not dispute 
it, bub on the other hand, was presentat the time of 

of C., tho delay of ten years being explained 
bys that C. was an infant ai the time, and in 
the deed sought to be set aside C. was described as 
B's adopted son. B's conduct itself in waiting for 
ten years to make the adoption showed that she was 
not willing to divest herself of her rights, until 
actual necessity for it had arisen: e " 

Held, (1) that a presumption arose in favour of 
the suthority to adopt, and it was for the person op- 

ing it to rebut that presumption. 

(3) that the adoption must be deemed to have been 
properly made. 

Appeal against the decree of the District 
Court of Guntur in Original Suit No. 1 of 


1905. 
Mr. John Adam, forthe Appellant. 
Mr. P. S8. Sivarcams Iyer, for the Respond- 


enis. 

Judgment.—tThe plaintiff, claiming 
to be the adopted son of Ramiab, the 2nd 
defendant's husband, sues the lst defendant 
for an account of his management of Ramiah’s 
estate subsequent io his death which took 
place in the year 1894. The second defend- 
ant is the widow of Ramiah who is said to 
have made the adoption in January 1904. 
The lst defendant is & son-in-law of the 
9nd defendant. He married her daughter 


shortly before Ramiah’s death and im- 
mediately after began to live with hin. 
The plaintiff alleges that the lst defendhpt 
managed the estate on behalf of the 2nd de- 
fondant subsequent to Ramiah'’s death aster 
the alleged adoption and that the lst and 2nd 
defendants executed betweer themselves on 
the llth March 1904, an agreement Exhibit 
B-whereby they agreed that one-third of 
Ramirh's property-should be taken by the lat 
defendant and one-third by the 2nd defend- 
ant and that the remaining one-third should 
be taken by the plaintiff. The plaintiff 
impeaches this sgreement as fraudulent and 
nót binding on him. The Ist defendant 


denies the adoption of the plaintiff, and oon- 


tends that the 2nd defendant had mo 
attthority from her husband to adopt him. 
He admits the execution of Exhibit B, but 
says that he was coerced by the 2nd defend- 
ant to sign it by a threat of oriminal 
proceedings for theft. He denies also. any -/ 
accountability on his part and stintos 
that he merely helped the 3nd defend- 
ant when necessary, and that she 
managed her own property. The 2ad 
defendant supports the plaintiffs case. Both 
the facium and the vulidsiy of the adoption 
were putin issue in the lower Oourt. he 
District Judge decided the first point in 
favour of the plaintiff and second against 
him; ahd accordingly dismissed the suf 


‘withont deciding the question of the Ist 


defendant's acoountability. The question 
for our consideration is, whether the 2nd 
defendant hadanthority from her husbend 
to adopt the plaintiff. It is said to have 
been given in 1£94 in the presence of several 
sapindas of Remiah as well as other persons. 
There is no writing to evidence it, although 
Ramiah was admittedly ill for several weeks - 
before his death. Nothing was done in pur- 
suance of the authority en 10 years had 
elapsed. Hamiah had three daughters and 
more nephews than one eligible for adoption if 
he wished to make one. The plaintiff was 
only the son of his wife's sister and was then 
an infant only three months old. It is also 
pointed out that the evidence of the plaintiff's 
father and next friend, the plaintiff's Let 
witness, shows that Ramieh was not parti- 
cularly attached to the witness. These are 
circumstances which, no doubt, make it neces- 
sary to consider the evidence and probabilities 
of the oase carefully. But, on the other hand, 


t 
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the validity of the adoption is supported by 
several of the nearest sapindas of Ramiah, 
the plaintiff's 2nd witness being his brother 
and the plaintiff's 8rd, 4th and 5th witnesses 
being his neqhewa, ilis sons of three different 
brothers: He left two daughters besides the 


lst defendant's wife, one of whom is dead. ` 


The other daughter has not disputed the 
adoption. Néither she, nor the sons of the 
Ist defendant have been made parties to the 
bunit, but they have as yet taken no steps to 
contest the adoption. The adoption took 
place just before the plaintiff's marriage ab 
the house of a sister of the @nd defendant. 
The Ist defendant was present on the occa- 
sion; he says, he ) pbjected to the adoption, bub 
admits in cross-examination that he asked 
the 2nd defendant to adopt his own son which 
is prima facie inconsistent with his state- 
ment that his objection to the adoption of the 
plaintiff was on the ground of the absence 
of Ramiah’s authority. About seven weeks 
after the adoption, the agreement between, 
him and the 2nd defendant, Exhibit B, came, 
into existence, and in this document the 
plaintiff is described as Jalamma’s adopted 
son. How came he to execute it, if the adop- 
tion was made without Ramish’s authority P 
His conduot on these two occasions is strong 
evidence against him and sufficiently shifts 
the onus on to him to disprove the authority. 


His wife's surviving sister was present at the : 


marriage according to the  evidenoe. It 
would be to her interest to support the plaint- 
iff if she could, as she is one of the two imme- 
dinte reversionary heirsofthe 2nd defendant 
and gets no benefit under Exhibit B, No 
explanation is offered why she was not 
examined as a witness for the Ist de. 
fendant. The learned Advocate-General 
relies on the teference to the plaintiff in 
:Hohsbit B as Jalamma's ond not Ramsah's 
adopted son as shpwing that the parties 
did not think thet Ramiah had authorised 
the adoption and contrasta it with the des- 
cription of the 1st defendant in the same doou- 
ment as the adopted sen of Emmadi Betti 
Hamiah (his adoptive father). We are 
unable io attach any weight to this argu- 
ment for the obvious reason that an adop- 
tion to & woman, though possibly à familiar 
enough idea in some other paris of India, 
is altogether unknown to ordinary people in 
the district to which the parties belong. 
The- reason for the difference in the dossrip- 
tion, & point on whioh neither the ist nor 


the 2nd- defendant was questioned as a 
witness, might simply be that the plain-' 
tiff’s adoption was made by Jalamma after 
her husband’s death while the lst defend- 
ant’s adoption was by his adoplire father 
himself during his life-time. The Ist de- 
fendant’s explanation for signing Exhibit 
B, as given by him, in the witness-box, was 
that the 9nd defendant threatened to charge 
him before a Oriminal Oourt with the offence 
of theft, and that he signed the document ' 
under & coercion without any knowledge of 
its contents. This is an incredible story, 
having regard to his age and capacity and 
the relative positions of the parties. The 
Station House Officer; who was apparently 
present at the time, was not called as a wit- | 


. ness to corroborate it, nor another constable, 


who also was present according to the Ist 
defendant. The Advocate-General states 
that hia client might have signed Exhibit 
B,.as the one-third share which he was to 
get under it at once, would really be not 
less valuable than the half share to which 
his wife might succeed on the death of 
the 2nd defendent, but on a point relating 
to the conduct of a party we cannot aooept 
an explanation suggetsed at the bar different , 
from that given ‘by the party himself asa 
witness. The lst defendant's wife who was- 
present at the execution of Exhibit B is 
algo not called asa witness to support his 
story. The document is attested by two of 
the Sapindas, tke plaintifi’a witnesses Nos. 
9 urd 4, who support the evidence given 
by the 2nd defemdeant that the story about 
the threat is absolutely false, and that Hr- 
hibit B waa executed at the instance of the 
mediators who intervened in consequence 
of her complaint that the lst defendant had 
carried away her bonds and quitted her 
house 9 few days after the adoption and 
was. misappropriating her money. Two 
of the mediators examined as the plaintiff's. 
10th and 12th witnesses also corroborate 
the 9nd defendant's account of the tran- 
saction. The- truth, therefore, apparently 
was that the lst defendant did. not object 
to the adoption when it took place, though 
he tried to get his own son adopted instead 
of the plaintiff and that he afterwards be- 
came dissatisfied and was finally able to 
get the 2nd defendant to execute Hxhibit 
B which deprived the plaintiff of two-thirds . 
of the estate. It is very unlikely thgt the 
lst defendant would nob have taken steps 
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to repudiate Exhibit B if he had not 
brought it about himself. The District 
Judge accounts for the sapindas supporting 
the plaintiff by stating that their own 
chances of succession to Ramiah are very 
remote as there aretwo daughters and three 
grandsons entitled to preferential rights of 
inheritance, but that is no reason for their 
- giving evidence in favour of the plaintiff 
who is only the wife's sister’s aon of their 
deceased Dayadi -in preference to his 
daughters and danghter’s sons. It is true 
that the 2nd defendant took no steps for 
ten, years io put into effect the authority to 
adopt that she had obtained from her 
husband but having regard to the plaintiff's 
tender age necessitating his natural mother’s 
care and to the fact that he was the son 
of Jalamma’s sister, "this circumstance 
is not very sirange. Ramiah was 58 
‘years old at his death and might naiur- 
ally give his wife authority to adopt ; it is 
also natural that he should &&notion the 
adoption of .her sister's son instead of & 
nephew. who might be afterwards born. 
We cannot agree that-there is anything 
very extraordinary .in the plaintiff's story 
of the &uthoriy. The District Judge dia- 
credits- the 2nd defendant's evidence as 
she says in croes-eramination that Ramish 
himself suggested her  sisier's son for 
adoption without any hint on her own 
pert. This statement may be untrue but 
no great importance can be  attaohed 
to this or to the immaterial discrepancies 
in. the evidence given by *the plaintiff's 
witnesses with reference to the giving of 
' the authorify when regard is had to the 
length of time that had elapsed after the 
event. Absolutely no motive has been 
suggested for the sagpimdas and the other 
, witnesses for the plaintiff, one of .whom, 
the plaintiff's. 6th witness, is the parohit of 
“both parties, giving false evidence in sup- 
port of the authority nor for the 2nd de- 
fendant throwing her own davghters end 
grandsons overboard to help the plaintiff. 
She apparently was in ro hurry to divest 
herself of hber own rights by making the 
adoption. Hence, probably her putting it 
off till the last possible moment, the time 
of the plaintifi’s marriage after which he 
would become unfit for adoption. Hence 
also her willingness io executo Exhibit B 
which,g&ve ber one-third of the property 
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and one-third to her grandsons virtually. 
We reverse the District Judge's finding 
and hold that the plaintiff's adoption. is 
valid. None of the parties oontend that 
Exhibit B oould bind the plaintiff if the 
adoption be upheld. As the lower Court 
has not decided the other questions in the 


case, the proper decree to make in the 
circumstances would he to reverse the 
decree of the lower Oourt and remand 


the suit for the’ determination of issues 
Nos. 2 to 4, and to direct it to pass.^& 
preliminary decree directing the ‘lst 
defendant to account for the property of 
Ramish in his hands, if the 4th isaue be 
decided in the plaintiff's favour. and to 
pass & final decree after the accounts are 
taken. The costs of this appeal’ wil - 
abide the result. É 

Decros reversed, 





(s. o. 3 M. W. N. 850.) 
° MADRAS HIGH COURT. 
First O1vin APPLrAL No. 107 or 1908. 
March 2, 1910. ; 
` Preeent:— Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
-SHLLAPPAS W AM Y—Derexparr— 
APPELLABT 


versus 
MANIKKASWAMYC--—PrAINTIFF— 
RESPONDER. i 

-Trusteo of a mutt-—Righé to appotat successors lejt to 
his discretion from his derciples-—Appotniment by Will 
— Right to revoke—Cancellation of arpoiniment. 

' À trustee of 2 stutt, deriving his right to appoint 
his succeszors under & document which gave him the 
choice from the line of disctples, has also, when. ho 
makes such appointment by Will, a right to revoke 
the same, so as to cancel the appointmentat first 
made. . i 

' Appeal against the deoree of the Subordi- 
nate Judge’s Court of Tanjore in Original 
Suit No. 29 of 19(6: EP NP 

Facts.—In 1876, one Narayana Pillai 
constituted & M«i and directed that the 
irnstee of the Mwii for ihe time being should 
at his death, himself, choose from among hrs 
disotples, his successor. The trustee the lat 
defendant made a Will (Exhibit C) under 
which he appointed plaintiff as his successor; 
he subgequently revoked it and ¢ppointed the 
2nd defendant by another Will (Exhibit I). 
Plaintiff now sued to declare Ex. I invalid. 
The Sub-Judge taking the view that the Will 
Exhibit O, was not revokable by the lst de’ 
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fendant gave the plaintiff a decree. 
defendant appealed. 

Mr. 8. Srinivas lyengar, for the A ppel- 
lant. 

Mr. K., Srinivas Iyengar, for the Respond- 
ent. 

Judgment.—the plaintiff sues for a 
declaration that a trust-deed executed by the 
first ‘defendant in favour of,the second defend- 
ant is invalid and that the plaintiff is en- 
titled to succeed to the mauagership of the 
first defendant's Mutt on his death. ‘The 
plaintiff was appointed by the first defendant 
as his successor by a Will Exhibit C, dated 
the 10th February 1904. 
voked by him duly by Exhibit I, dated the 
80th March 1905, by which he also appointed 

‘the second defendant as hissuooesaor. The 
plaintiff's case is that the frst defendant had 
no right to revoke the prior appointment. 
The Meufé is one of recent origin. It was con- 

stituted by one Narayana Pillai under Exhibit 

A in 1876. The only rule of succession 
therein laid down is, that the managership 
ghquld rest in the appointee and in the line 
of his disciples. The appointee under Exhibit 
A appointed the first-defendant as his succes- 
sor. If Exhibit A is to be construed to mean 
that the manager of the Muti should have the 
right to appoint some disciple of his as suc 

cessor, then as the plaintiffs appointment 
was by the Will Exhibit O, it was revocable 
by the first defendant and the suit must fail. 

Mr. Srinivasa lyenger contends that on the 
right construction of Exhibit A, the man- 
ager’s disciples, if he has only one disciple, 
and his senior disciple, if he has several, 
would have the right to sucoeed, that the 
plaintiff was the only disciple of the Bra de- 
fendant, at the time of his appointment and 
afterwards and that he has, therefore, an abso- 


The 2nd 


late right to succeed the first defendant. . 


Although in paragraph (3) (e) of the plaint, 
it ia stated that ethe plaintiff was made a 
disciple of his by the first defendant, his title 
appears to be based in the plaint on his ap- 
pointment by the first defendant and the 
. issues show that the parties proceeded on the 
footing that the plaintifi’s right depended on 
his  &ppointment,: and the appointment 
being an irrevocable one the Subordinate 
Judge is wrong in holding that an sp- 
pointment made under & Will is not re- 
yoceble. Mr. 
, olient'g right to guooeed the first defendant as 
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This Will was re- 


in respect of 281 square yards only. 


Srinivasa lyeuger presses him 
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his only disciple. It is possible that the 
plaintiff has all along wished to rely on that 
ground also&8 a root title, though the second 
defendant did not nnderstand him to do go. 
We think, in thecircamstanoces, that the plain- 


tiff should be permitted under Order XXIII, 


rule 1, Civil Procedure Code, to withdraw the 
suit with leave to institute a freshsnit We 
acoordingly permit him to do so setting 
aside the decision of the lower Court. The 
respondent must pay the appellant’s costa i in, 
this and in the lower Court. 


Decree modsfled, 





(a. o. 2 M. W. N. 801.) 
MADRAS HIGH OOURT. 
Fiast Civit, Appaat No. 171 or 1908. 
March 14, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sandara Aiyar. 
TAVALA NAGESWARA ROW— 
PLAINTIFF —APPELLANT 
tersus 
SARIPALLI SAMBASIVA ROW— 

DEFREADANT— RESPONDENT. 

Transfer of Property Act (IV of 1882), a. 65— Vendor 
and perchassr— Deficiency ia the extent of land sold— 
Breach of covenant —Damagss —Iamstation —Lamitation 
Act CXV. of i877), Sch. HH, Art. 116, 

Ina suit to recover damages for broachof covenant 
for title in regard to a small deficiency in the extent 
of land sold, it is enough for the plaintiff to show that 
he was nob putin possession of it He need notshow 
who was in posszesmon of the deficient portion. - 

Such a suit is governed by Article 116 of Schedule 
Il of the Iamitgtion Act, where the sale-deed is 
registered. 

Krishnan Nambiar v, Kannan, 21 AL. 8, followed. 

Appeal against the decres of the District 
Court of Godavari in O. S. No. 80 of 1906, 
dated 81st March 1908. 


Facts.—Plaintiff purchased from defend- 
sot 2,080 square yards of lands under. Bx- 
hibit A. He was putin posseasion of only 
1,300 aquare yards. He, therefore, brought a 
suit to recover damages in respect of the re- 
maining extent of land 730 square yards. 
The District Judge gave a decree for damages 
The 
plaintiff appealed against the decree of the 
lower Court, disallowing the d of his. 
claim. 

Mr. T, R. Ramachandra Iyer, for the Ap- 
pellant. 
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Mr. E. Govinda Marar, for ehe Respond- 
ent, 

A udgment,—The lower Ooit has 
fonnd that the area included within the 
boundaries’ atated in tke sale-deed, Exhibit 
A, is 2,080 square yards, It observes that 
the plarntrf admits that he is in possession af 
1,800 square yards. Damages have been 
awarded for breach of covenant of title with 
respect to 281 square yards. Itis not clear 
what view the lower Oourt took with 
respect to the deficit of nearly 500 square 
yards. The Judge does not say that the 


plaintiff is in possession of that extent also. - 


The plaintiff's case is, that Venkatasami took 
poeseasion of 510 square yards and that the 
defendant had no title to it. The defendant's 
plea was that Venkatasami did not take pos- 
session of any portion of the land aold to the 
plaintiff; and the Judge finds that the plaintiff 
has not proved that Venkatasami did so. Bat, 


in our opinion, Exhibit IV oontaing a clear - 


admission by the defendant that Venketasami 
took posseesion of 510 square yards sold to 


the plaintiff. “He alleged that Venkalasami 
acted wrongly in doing so, but in this suit - 


the defendant did not contend that Venkata- 
. gami's possession of the land was wrongful 
and no issue was taken with regard to ib. 
We are of opinion that the lower Court has 
misconstrued Hxhibit IV; and it was not 
necessary for the plaintiff to let in further 
evidence regarding the loss of 510 square 
yards. 

We hold also that the suit is not barred 
by limitation. This Court has held more 
than onoe that a suit for dathages for breach 
of a covenant which, by- virtue of the provi- 
sions of section 55 of the Transfer of Pro- 
. perty Act, must be read with a sale.deed, is 
governed by Article 116 where the sale-deed 
is registered; Krishnan Nambiar v. Kannan 
. (1). The case cited is not in point. The 

plaintiff i is entitled to damages for 510 square 
yards in addition to what was awarded by the 
lower Court, t.e., Ra. 251.3-8 with interest 
at 6 per cent: from the 4th October 1902 
up to date of payment. The decree of the 
lower.Court must be modifled accordingly. 
The parties will pay and receive proportionate 
costs in this appeal. 

Decree modified. 

(1) 91 M. 8.. 


(a. c. 3 M. W. N. 882.) 
MADRAS HIGH COURT. 
First Civit Apparat No. 46 or 1907. 
December 20, 1910 . 
ka Justice Krishnaswamy Aiyar 
and Mr. Justice Ayling. 
. KAKAMAN I RAYAPPA~—Petitio“ ER— 
AP. ELLANT 


CBT EUS 
KOTTA VENKANNA or RAJAMUNDRY 
— RESPOX DEBT. 

Aaecuion of decres—Tranafer of application for 
execution to the Special Assistant Agent, Godavars direct 
—Order set ands by Governor-in-Council under Agency 
rules — Fresh ton for emecuhon—Not bus red — 
Limitahon det (XV of 1877), a. 14— Bona fide pro- 
secution — Reduction of tvme. 

Where the Sub-Court Elore transferred a decree 
passed by it for execution direct to the Special 
Assistant Agent instead of to the Agent Godavari 
under clause (8) of rule 10 of the Godavmi Agenoy 
rules and where that order was, set aside by the 

rernor-in.Counci and a fresh application for 
execution was filed in the proper Oourt: 

' Held, that the applicant was entitled ioa deduc- 
tion of the time spent between the date of order 
of transfer to the wrong.Court and the date of return 
of proceedings to the right Court in accordance with 
“the appellate order and he must be deemed to have 
been bona fide prosecuting his application for execution 
within the meaning of section 14 of the Limitation 
Act, as he was not responsible for the order of the 
Gourt transferring it to a wrong Court. 


Appeal against the judgment of 30th July 
1906 of the Court of the Government uw 


‘Godavari, in Miscellaneous Appeal No. of - 


1906, Drasontad against the order i the 
Court of the Agency Deputy Collector of 
Balavaram, dated the lith February 1906 in 
Oivil Miscellaneous Petition No. 1 of 1905. 
Mr. V. Ramesam, for the Appellant. 
Mr. S. Gopalaswamy Iyengar, for the Re 
spondent. 


Judgment.—tThis is a reference to. 
us from the Government under’ rule 16 of 
the Godavari Agency Rules. The petitioner 
obtained a decree in O. S. No. 28 of 1893 on 
the flle of the Subordinate Court of Bllore. : 
The decree is dated the 13th of March 1894. 
There were various applications but it is only 
necessary tonotice an application in December 
1898 for the transfer of the decree to the agent 
for execution inthe agensy tracts. On the 
Sth of February 1899, the application was 
transferred to the Special Assistant Agent 
for exeontion. There were vs&rious appli- 
cations made to the Special Assistant Agent 
which it ia unnecessary to notice. On the 
90th of August 1901 & claim. petition by. à 
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person professing to derive his title under a 
. purchase from the judgment-debtor . was 
allowed. But on the 15th of May 1902 the 
Governor-in-Council, by an order of that date, 
“cancelled the execution proceedings in it, 
expressing the opinion that the transfer hy 
the Subordinate Court to the Special 


* Assistant Agent was contrary to law, and rules . 


providing that the deoree anda copy. of the 
-judgmentin the suit skould be forwarded 
tothe Agent who should cause the, decree 
- to be executedin the manner provided by 
the rules for the execution of the decrees 
of the Ágent's Oourt. The execution pro- 
ceedings were, as a matter of fact, returned on 
. the 6th of June 1902. Subsequently, there 
appears to have been another application for 
transfer in socordance with which the pro- 
ceedings were transferred to the Agent. The 
Agent also appears to have ordered execution 
by ihe Assistant Agent as provided by 
clause (1) of rule 10. Tke Assistant Agent 
having again allowed the claim petition, the 
' Agent was agnin invoked and he, by his 


order dated the 80th of July 1903 held the" 


" apploation for exeoution to be barred and 
dismissed ib. The present petition is pre- 
ferted against that order. 

We may at onoe s&y thatthe order of the 
agent does not purport to be passed under 
the proviso to rule 10. By olause (8) of 


rule 10 he is directed to execute the decree ` 


in the manner provided forthe execution of 
the decrees of his own Court. The question 
“we have to consider, therefore, ia whether he 
is right [in holding that the application is 
barred. Mr. Hamesan contends that he is: 
entitled to a deduction of time spent in prose- 
outing proceedings in the wrong Court under 
section 14 of the Limition Act. Tho execution 
was transferred to the agent on the 8th Febru- 
ary 1899 but the petitioner does not appear to 
have taken any steps inthe Agent’s Oourt 
until the 5th of March 1900. We might be 


- disposed to allow a month's time as & reason- 


sable period for the petitioner taking ihe 
necessary step to, prosecute his execution 


in the Agent’s Oourt. But nothing has 
been shown before us to lead us to 
think that the whole of the interval 


-between the 8th February “1899 and the 
5th of March 1900 was a period during which 
he can be said to have been prosecuting the 
proceedings with due diligence. We are, there- 
fore, disposed not to allow ono year out of 


this period as properly spent by the petitioner 
But all the time that intervened between 
the date of his application of the 5th of March 
1900 and the return of the proceedings on the 
6th of June 1902 in pursuance of the Govern- 


.ment order of the 15th of May 1902 must be 


treated as having been spent’ bona fide in the 
diligent pursuit of the petitiover’s application 
for exeoution. - When the Civil Court made 
the mistake of iransferring the exeoulion pro- 
oeedinga to the Special Arsistant Agent direob ^ — 
instead of to the Agent under clause (3) of 
rule 10, we cannot regard the conduct of the 
petitioner as otherwise tban bona fide. The 
present application ofthe petitioner for execu- 
tion is dated the 18th February 1904. Thetime, 
therefore, that elapsed between the6thof June 
1902 tothe 18thof February 1904 must count 
against him. Making, therefore, the neces- 
gary calonlation for the reduction to which the 
petitioner is entitled, we find that from 
December 1898 tothe 18th February 1904 
more than 8 years do not count against 
the petitioner. The petition for execution 
ig, therefore, within time. We set aside the 
order of the Agent and direct that he re-place 
the application for execution on his file and 
deal with if according to law. The costs 
hitherto incurred will be provided for by the 
Agent in his order. : 
i Revision allowed. 





(a c. 2 AL W. N. 364) 
MADRAS HIGH COURT. 
Suconup Orvic Appaat No. 1436 or 1902. 
March 8, 1911. 
Preseni: —Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
Tos TANJORE PALAOH ESTATH, BY- 
its Reowtven AED. MANAGER B: SUNDARAM 
. IYER —PrAUCTIFF— ÁÀPPBLLANT 


VOTES 
ANDI RAMIAH OHETTY anp OTHFBE— 
Derren DaNTs— FRSPON DENT. a 

Limitation Act (IX of 1008), as. 5, 18 — Tima for ob- ` 
tarniny copias of decree and judgment— Court not olosed 
for vacation—Application not made on first aualable 
da,— Deduction. 

Where judgment.was dellvared in a case some date 
after the Court was closed for the long vacation, 
but an application for copies was not made 5L 17 days 
after the re-opening of the Oourt: 

Held, that the appellant was not entitled to 
deductthe period during ~whichthe.Oourt was closed 
as he had not applied for coples-of the decree” and 

4 * 
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: Judgment on the first available opportuni Section 
5, clause (1) did nos apply to a case of t | kind, nor 
was this “sufficient ouse” to admit an appeal 
presented out of time. 

Satminatha Iyar v. Venkaiasubba Iyar, 27 M. 21, 


distingnished. 

Second &sppeal against the decree of the 
Subordinate Judge's Court of Kumakonam 
in Appeal Suit No. 154 of 1909, presented 
against the decree of the Court of the 
District Munaif of Kumbskonam in O. S. 
` No. 408 of 1907. 

Mr. P. 8. Bicanzamy Iyer, for the Appel- 
lant. 

Mr. BR. Ramachandra Iyer, for the Reo 

ents. 
Judgment.—The learned Vakil for 
the respondents raises the preliminary objec- 
tion that this second appeal is presented 54 
days out of time. Judgment was delivered 
by the Subordinate Judge on the 8th 
May 1909, five days after the closing of the 
Court for: the long vacation. It is not, 
ulleged in the appeal memo. that there 
was apy failure to give  notioo 
parties, or that the latter were not present 
when judgment was delivered and in.the 
absence of any such allegations, we must 
take it that the requiraments of the law were 
complied within these respects. The Oourt 
re opened on the Sth July 1909. The ap- 
pellants’ application for'copies was only pre- 
sented on the 22nd July 1909. 

The ‘learned Advocate-General, who 
appears for the appellant, contends that the 
period from the 8th May 1909 to the 5th 
July 1909 should be exclu&led under sectian 
19 of the Limitation Aot. in which case 
his appeal will be in time. He relies on the 
ruling in Samtnatha Iyer v. Fenkata Subba 
Tyar (1). 

In that case judgment was deliverad on 
the last Court day before the Obristmas 
vacation, when it was tco late in the after- 
noon to apply for copy; & copy application 
was presented on the flisb day after the re- 
' opening. lt was held that the period during 
which the Court was closed should be taken 
to be part of the time requisite for obtainirg. 
a copy of the judgment. 

From the wording of the judgment in 
ihe reported case referred to, ib seems very. 
doubtfal whether the learned Judges intend- 
ed to lay down any principle of general ap- 
arg d us or a more, than adjudicate in the 
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caso actually before them. The facts “are 
broadly distingaished from thoge of.the pre- 


sent case by the circumstance that the ap- 


pellant in that case applied for copy on the 
very first available opportunity, after delivery 
of judgment and might, therefore, not un- 
reasonably ask that the unavoidable delay 
necessitated by the closing of the Court 
should not be reckoned against him. In the 
present case the appellant.did not present 
his application for 17 days after the re-open- 
ing. We can see no reason for exoluding 
the period during which the Court was 
closéd in this case, except on grounds, 
which would.entitle an appellant to demand 
the exclysion of every holiday which’ ooonr- 
red during the period allowed for the presen- 
tation of his appeal; that nothing of this 
kind is intended by the Act is clear from 
the wording of section 5, clause (1). 

We do not find any erufcient reason 
for admitting the appeal under clause (2) 
of section b and accordingly dismiss it with 
costs, |" e 


Appeal dismissed, | 





(s. 0. 14 O. O. 108.) 


-OUDH JUDICIAL COMMISSIONZR'S 


COURT. 
MISOWLLAMBOUS Oivin APPNAL No, 65 or 1910. 
February 9, 1911. 

Ps esent: — Mr. Piggott, A. J. 0. 
KANIZ JABAR alias MUSTAFA BRUA 
— APPELLANT 
a Dergws . 
TAQIA BE G AM Resour 

Muhammadan Law--Oustody of a minor gul—Dis- 
quaiticalion for guardianship by marriages witha mas 
not related to the minor within mohibiod degrees- — - 
—Guordian and Wards (VI of 1890), s. 17— 
Diuseretson of District Judge—Interference in appeal. 

Under Muhammadan Law a wo otherwise an- 
titled to the custody of a minor girl is disqualified 
if she is married to a man not related to the minor 
within the prohibited degrees. 
Beedhun Bibee v.Faswloollah, 20 W.B. 411, referred to. 
The discretion allowed toa Court 'e 


an 
application for the appointment of & under 
section 17 of the Guardians and W Act is very 


wide and as a matter of principle the High Oourt 
should notinterfere with orders passed by District 
Judges which are fairly within the bounds of their 
discretion. 


Appeal against the order of the District 
Judge, Lucknow, dated the 5th July, 1910, 
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Pandit Brij Narain Ohakbast, for the Àp- 
pellant. l E 

Mr. J. Masaldan, for the Respondent. 

Judgment. —In this case the learned 
District Judge of Lucknow had before him 
five persons who applied for the guardian- 
ship of the person and properly of a minor 
girl nine years of &gà, by name Khurshed 
Begam. The cage of three of these persons 
18 not now before me and I do not propose 
to refer to it. The dispute; as carried 
before me on appeal, is between two maternal 
aunts of the minor. The respondont, in 
whose favour the learned District Judge 
has decided, is Taqia Begnm, wife of one 
Fazal Ali Khan. The appellant, Kaniz 
Jafar. alias Mustafa Begam, is unmarried, 
and is said to be living with her father's 
relatives. I am always most reluctant to 
interfere with the orders of a District 
Judge on a question of guardiansbip. The 
discretion allowed to the Court entertaining 
an application for appointment as guardian, 
nnuder section 17 of the Guardians and 
Wards Act (Act VIII of 1890) isa very 
wide one, and as a matter of priciple [ 
think this Ccurt shonld not interfere with 
orders passed by District Judges which 
are fairly within the bounds of their 
discretion. In the preseft case, however, 
I feel bound to get aside the order which 
has been passed by the Court below, on the 
ground that the respondent Tagia Begam is 
not a parecon qualified in law for the 
guardianship to which she has been appoirt- 
ed. : l l 

1. In the first plaoo, ahe is herself a minor. 
The evidence on this point, as the case 
stande, seems to me oonclusive. Three 
witnesses, each of whom haa good means of 
knowing the girl's age and against none 
of whom hes arything been said in the 
judgment of the Court below onthe score 
of partiality or unveracity, have deposed that 
Tagin Begam was, on the date on which 
their evidence was gives, under 16 years 
of age. On the ‘other side, we have only 
-the expert evidence of the lady doctor 
Miss O'Brien. She attested a certificate 
which ahe bad previously given, to the 
effect tbat Tagia Begam appeared to her 
to be between 18 to 20 years of age. 
In ocroga-examination, however, she stated 
that, although in ber opinion the age of 
this young lady was over 16 years, she 
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was not prepared to say, on the strength 
of her expert knowledge, that ib was im- 
possible that she should be under 16. On 
this evidence [ feel constrained to hold 
that Tagia Begam has not yet attained 
majority. | 

2. There is also Another objection which 
does not seem tohave been brought to the 
notice of the lower Oourt. It would 
almost appear, indeed, from passages in his 
jadgment that the learned District Judge 
looked upon the fact that Taqia Begam 
was a married woman as & point in her 
favour. It might be so, if she was the wife 
of & man himself so related to the minor 
in question as to be within the prohibited 
degrees, so as to make a marriage between 
himself and the minor impossible. This, 
however, is admittedly not the case; and it 
seems to be a clear principle of Muhammadan 
Law that a woman otherwise entitled to 
the custody of a minor girl is disqualified 
by being married to a man ‘not related to 
the minor within ihe prohibited degrees. 
This principle will be found laid down in 
Wilson's Digeat of Anglo-Muhammadan Law, 
paragraph 108, (page 184 of the third.Edi- 
tion). In one reported case, Besdhun Bibes v. 
FasulooliA (1), it was held that even the 
right of a mother to the custody of infant 
children up to the age of puberty was loat by 
her marriage with a stranger. 

On these grounds, therefore, I must set 
aside the order of the learned  Distriot 
Judge. I have had to consider, further, 
whether I should so accept this appeal aa to 
direct the appointment ot the appellant 
Musammat Kani’ Jafar aa guardian. I think 
it expedient on the whole to leave this 
matter for further consideration if unecessary 
by the District Judge. It may well be 
that a farther oonsideration of the whole 
matter in the light of the fact that Musam- 
mat Taqia Begam’s claim has been rejected 
might lead to the appointment of some 
person other than the appellant, or that the 
appellant might be appointed subject to 
conditions necessary for the protection of 
the minor's interests which I am notin a 

: ‘ 
position to impose here My order, there. 
fore, is simply that the order of the Dis- 
trict Judge appointing Musammat Taqia 
Begam guardian of the person and property 
of the minor Khurshed Begam ig hereby set 

(1) 20 W R411. 
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axide. I leave the parties in the Court me upon this basis, and I think that the 
below to bear their own costs, but direot view taken of the terms of the deed by the 
that the respondent pay the appellant's costs — Courta' below is a reasonable one. It seems 
of this appeal. ; to me that the parties to the transaction - 
07 contemplated a prompt enforcement of his 

remedy by the plaintiff in the event of de- 

i i fault at tha end of tẸo years, and did not 





, (x. œ 14 O, C. 108.) intend that interest at the heavy rate stipulat- 

OUDH JUDICIAL COMMISSIONER'S ed for should oontinue to ron for a long 
COURT. period of years until the accumulated in- 
Sroomp Civin Appear No. 186 or 1910. | terest- far exoseded ‘the amount of the 
January 24, 1921. principsl.- What has really been argued 
Present:— Mr. Piggott, A. J. O. before me is, that the Courts below should 
RAMADHIN—Ptaixtisy . have accepted the rate of interest stipulated 

cereus in the bond in estimating the amount of 


DEBI SAHAI asp orawes— DEPRNDANTA. interea] to be awarded by way of damages, 


. , Mortgage —Post diem sateresi- Interest auarded as - ond for ihis reliance is placed on the ruling 
damages, uken (o be charged on land. i in Ohaimal A H (4) 7 
Where land is liable to-be sold for the recovery of IN hajmal Das v. Brij Bhukhan La . 


interest duo up to the date a& which the principal cannot see that this point is fairly covered 
sum is payable, interest awarded as damages for by either paragraph of the plaintiffs 


non-payment of the principal should be held to be memorandum of a land. 4 
charged on the land and included in SATO i ppeel; and in any case 
uio. WR ka ki DUE alles = the ruling referred to does not go the length 


Ram Prasad v. Umrao, 7 O. 0.11, followed. of the plaintiff's present contention. I 
Where interest is stipulated for in à mortgage-deed deoline to interfere with the decree of the 


atthe rate of 25 per cant. per annum: the Court e : 
would be jordad in allombng pai dum fni lower Appellate -Court on this ground. I 


at the rate of 6 per oont por annum. have also before me a crogs-objeotion by the 
Chasmal Das v. Bri; Bhukhan Lali, 17 A. 611; 221. defendants-respondents to the effect that the 
A. 109, distinguished. - - interest allowed by way of damages showd 


Appeal against the decree of the District nob be & charge on the mortgaged property. 
Judge, Fysabad, dated the 26th Jannary1910, On thia point [ am content to follow a 
upholding the decreé of the Munsif, Akbar- published decision of thia Court in Bam 
pur, dated the 30th October, 1509. Prasad v. Umrao (2). The opinion there 

Mr. Humayon Mirsa, for the Appellant. expressed is, that where ihe lend is liable 

Mr. Hargovind Das, for the Respondents. to be sold for the retovery of interest up 

Judgment.—This was a &uit on & to the date ab which the principal sum ig 
mortgage-deed, dated July 19th, 1897. The payable, interest awarded as damages for 
covenant was to re-pey principal and in- non-payment of: the principal should be held 
terest at 25 per cent. per annum in two to be charged on the land and inoluded in 
years, and in case of default the plaintiff the decree for sale. The learned Judicial 
_was to be at liberty to realise principal Commissioner does not, strictly speaking, 
$nd interest by sale of the mortgaged pro- decide this point, but he quotes authority 

. - ~, for the proposition above laid down, and the 

The Courts below haveagreed that there view taken appears to me reasonable, If 
was no provision in the deed for rostdiem tho interest awarded by way of damages is 
interest, that the rate stipulated was ex. a charge upon the land the 12 years’ rule 
orbitant and that the plaintiff should under of ‘limitation must prevail. I accordingly 
the circumstances, cnly be allowed interest dismies the appeal and the cross objection, 
at 6 per cent. per Bonum after the 19th maintain the decree of the lower Appellate 
July 1859, In the plaintiff's appeal to Court and leave the parties to bear their 
this Court, he merely says that the mort- own costs in this Court: 
gage-deed in suit has been misconstrned hy | 
‘the Courts below, and that under the terms 
of the deed itself he had aright to interest (3) joo m 
on the stipulated rate up to the date of the 
decree, The appeal was not argued before 


f 


N 


Appeal dismissed. 


Vol. XI] 


UJAGAB V. RAM SAHAI. 


(s. C, lé Q. 0.108.) E F 
OUDH JUDICIAL COMMISSIONER'S 
OOURT. 
SECOND Civin Arrear No. 286 or 1910. 
February 16, 1911. 

Present: —Mr. Chamier, J. C. 

UJAGAR AND AKOTHER— DITERDAXTS 
COISE C ] 
RAM SAHAI—PLAIATIHR. 

4 l against decree passed on review— Jurisdiction 
of Court, admitting revuno— Review, epplication for 
— Chil Procedura Code (Act V of 1608), O. XLVH, sr. 
1 (2) aad 7. 

A decree passed on an -application for review of 
judgment isappealable on the ground that the Court 
whicn admitted the application for review bad no 
Jurisdiction to do so. : 

Ramanadhan Ohetty v. Narayana Chetty, 27 M. CO2, 
followed. i 


A Court hes no jurisdiction to-enterisin an appli- 
calion for review ofits judgment when an appeal 
has been filed against that judgment and the 
petitioner for review has as respordent received 
notice of the appealand cen present io the Appellate 
Court the case on which he beses his application for 
review. 

Barjw Prasad v. 
followed. : 

Apreal against the decree cf tle Additional 
Jvdge, Unao.. dated the 22nd April, 1910, 
reversing ike decree of the Muneif, Safipur, 
dated ibe 4th November, 1208; parged on 
review. 

Babu Basudev Lal, for the Appellants. ' 

Mr. M. Arabi end Pandit Lachhmi Naratn, 
for the Respondent. 

Judgment.—This appeal arises-cut ct 
geuit brought by the respondent for foreclosure 
of tlree mortgages, dated November 17th, 
1908 (two deeds)’ and January llih, 1604. 
The appellants who were {wo of the defencants 
to the suit had purchased the property at 
auction in execution cf a decree obtained 
aga:rst fhe mortgagor They pleaded that 
they were rot bound by the mortgages as they 
had not any notice of themi at the time of their 
purchase. The Munsif held that the third 
mori gage war not binding upon them as it was 


Sheo Oheran Lai, 7 0. O. 2898, 


unregistered and they werenotshowniohave- the lower Appellate Court 


had any rotice of it; but that both the deeda 
of November 17th, 1908, were binding upon 
the appellants. because they were registered. 
As a matier of fact, one of those deeds was 
registered, but the other was not registered. 
The respondent appealed to the Subordinate 
Judge claiming a larger sum than bad been 
found dueto him by the Munsif. After notice 
ef the appeal was served upon ihe appellants 
ikey applied to the Munsif for a review of hig 
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judgment. -© He admitted the application, set 
aside his decree and held that the appellants 
were not bound by the unregistered mortgage 
of November -17#th. 1908. Meanwhile, the 
respondent’s &ppoel had been taken up by the 
Subordinate Judge and the deoree of the 
Mansif confirmed. The Munsif having 
disposed of the application for review the 
respondent appealed against his second decree _ 
to the Additional Judge. The Additional Judge 
set aside the seoond decree of the Munsif hold- 
ingthat the Munsif had no jurisdiction toenter- 
tain an application for review with reference 
to the provisons of Order XLVII, rule 1 (2) 
of the Code of Civil Procedure. The decision 
of the Additional Judge ia in strict &coordance 
with the decision cf a Bench of two Judges of 
thia Court in Sarju Prasad v. Sheo Oharan Lal 
(1). Following that decision, L hold that the 
Munsif had no jurisdiction to entertain the 
application for review. In second appeal it is 
contended that the Additional Judge had no . 
power to entertain the respondent’s appeal 
against the second decree ofthe Munsif, because 
that appeal was not based on either of the 
grounds stated in Order XLVII, rule 7 of the 
Code of Civil Procedure. It appears to me that 
if this view were accepted it would be open to 


. -& Court of firatirstance, on an application for 


review, to supersede the decision of an 
Appellate or second AppellatCourt in the same 
case subject only to interference by the High 
Oourt in revision. An exnotly similar 
question came before the Madras High Court 
in Ramanadhtn Chelly v. Narayanan Chetly 
(2) and it was held that an appeal againat n 
decree paesed oh an application for “review of 
judgment is appealable on the ground that the 
‘Court, which admitted the applicetion for 
review, had no jurisdiction to do so They 
gaid that where an appeal is allowed the 
question of Jurizd:ctionis necessarily a ground 
upon which an appeal may be based. T 
accept this decision and Iam of opinion -that 
was right in 
allowing the respondent's appeal and setting 
‘aside ihe decree of the Munsif passed on the 
application for review. 
This appeal is, therefore, diamissed with 
costs, 
Appeal dismissed, 
(1) 7 O. 0. 289. 


(2) 27 M. 602. - 
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DURGA BAKHSH 5. MAHABIR, 


(s. c. 14 O. "©. 111) 
OUDH JUDICIAL OOMMISSIONER'S 
OOURT. 

Orvis AppricATION No, 186 or 1910. 
February 10, 1911. 
Present:—Mr, Chamier, J. O., and 
Mr. Evans, A J. C. 

Babu DURGA BAKHBSH-—PrAUNTUF 
versus 
MAHABIR——DIFENDANT. 

Ex perte decree, grounds jor setting aside of— Civil 
Procedure Code (Act V of 1908), O. IX, r. 18. 

Ifa defendant against whom a decree hes been 
passed esm-porie resorta to the special summary 
remedy provided by Order 1X, rule 13, Civil Pro- 
cedure Code, he must satisfy the Oourt that in fact 
not duly served upon him or that 
ho was preve by sufficient cause from appearing 
when the suit was celled on for hearing. 

In the absence of any of these two grounds the 
Court has no jurisdiction to restore che suit to the 

pending file merely becanse the suit was one for 
of land. 

Bomayye v.Subbamma, 26 M. 590 and Gopala Row 
Gadai Row Saheb v. Maria Susaya Pillai, 80 M. 274 
17 M. L J. 225, dissentéd from. 

Gurdst Singh v. Sohan Singh, 46 P. B. 1006, 178 
P. L. R. 1908; Kemal Ebrahim v. Hap Jan Hokam.- 
mad, 10 Bom, L. R. 904, relied upon. 

Fakhr-ud-din v. Ghafwr-wd-dim, 23 A. 09, followed. 


Appeal against the order of the Munsif of 
Dalman, dated the 22nd Octobér 1910. 
Mr. Wasim, for the Applicant. 

- udgment. 

Chamier, J, C, — This is an application for 
revision of an order of the Munsif of Dalmau 
allowing en application under Order IX, rule 
13 of the Code of Civil Procedure and setting 
aside a decree passed against the respondent 
ez parte. The suit to which the application 
relates was one brought by the applicant 
against the respondent for possession of im- 
moveable property. The date fixed for the 
bearing of the suit was February 28th, 1910. 
In the month of December 1909, a summons 
was issued to the defendant, which was re- 
turned with a report, to the effect that when 
the process-server went tothe respondent’s 
house, he learnt that the respondent was ai 
home; he called his name out several times, 
but he did not come out. The prooess-server 
then tendered the summons to the reapond- 
ent'& father who declined to take. it and 
the process-server then affixed the summons 
to the respondent'a house under Order V, 
rule 17 of the Oode of Civil Procedure. 
The report ofthe process server was laid 
before the Munsif on February 4th, 1910, 
and the Munsif held that the gervico was 
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sufficient, and on February 28th, he proceeded 
with the anit ez porte and passed & decree 
against the respondent. On May 27th, 1910, 
the respondent applied to the- Court to set 
aside the decree on the ground that the 


, summons issued to him had neither been 


served on him personally nor affixed to his 
house. The present applicant pleaded that 
the respondent had been duly served on 
December ¥5th und further that the respond- 
ent had otherwise become aware of the iusti- 
tution of thegnit. The Munsif began by con- 
sidering whethertherespondent had knowledge 
ofthe institotion ofthe suit, and,if so, whether 
he had been prevented by sny anufficient 
cause from appearing when it was called 
on for hearing; and -he came to the oonclu- . 
sion that the respondent had not shown 
that he bad been prevented by sufficient 
cause -from appearing. Bat the Munaif 
having regard to the merits of the case and 
the fact that the suit was one for possession 
of immoveable- property, held that the ce 
parte decree shculd be set aside and the 
the pending flle. Hoe re- 
ferred to the decision of the Madras High 
Court in  Somayya v.  Swbbamma (1). 
Notwithstanding bis deoigion that the suit 
should be restored on the ground just 
stated, he proceeded to inquire into the 
present applicant’s plea that the applica- 
tion for restoration was barred by limitation 
and he held that it was within time ag the 
summons to the respondent had not been 
properly served and, therefore, under Article 
164 of the first Echedule.to the Indian 
Limitation Act, time began to run against 
the respondent on May Ist, when a warrant 
for attachment of lis property was taken 
to his house. The respondent contends that 
this Court hah no jurisdiction to interfere 
in revision, because the Munsif haa held 
rightly or wrongly that the summons to 
the respondent was nof dnly served. It 
appears to me, however, thatthe remark of 
the learned Munsif to ihe effect that the ' 
summons was not duly served cannot be con- 
sidered to be a definite finding to that effect. 
As I have already said, it was not until 
the Munsif came to consider the question 
of limitation that he referred to the question 
of the service of the summons“ at all, and 
even then he referred to it, as if it was a 


matter which was not. disputed, It appears 
(1) 28 M. 509, 


' 
Vol, XI] 
DURGA BAKHSH t. MAHABIR, 


to me that before an application under 
Order IX, rule 18 can be allowed, it 
must be proved either that the summons 
to the defendant was not duly served or 
that he was prevented by some sufficient 
cause from appearing when the suit 
was oalled on for hearing. In the case 
before the Madras High Court mentioned 
above, ib was held that in the two cases 
mentioned in section 108 of the Oode of Civil 
Procedure, 1882, which is now Order IX, rule 
13, the Oourt has no disoretion iu the matter 
and whatever may ba the merits of the anit 
or the defenoe thereto, the Court is bound 
t9 restore the suit to the pending file if 
it. finds either that the summons was nob 
duly served or that the defendant was 
prevented by sufficient cause from appearing 
when the suit was called on for hearing, 
but that the Court has a discretion to restore 
the case to the pending file where there may 
be other just and reasonable cause for 
doing so. This view was accepted by Bir 
Arnold White 1n Gop ılı Row Gadai Row Saheb 
v. Marta Sustyt Pillai (2) but the correctness 
of it was doubted by Sir ‘William Olark 
in Gurdit Singh v. Sohan Singh (8) and 
Russell, J., definitely, expreased dissent from 
ib in the case of Hamail Bbrahim v. Ban Jan 
Mohammad (4). 1 agree with what was 
said by Strachey,.O. J., in Pakhr-ud-din v. 
Ghafur-ud-din-(5) that if a defendant against 
whom a decree bas been passed ex parte has 
resort to the special summary remedy provided 
by. section 108 of the Oode of Oivil Pro- 
cedure, 1882, now Order IX, rule 18, he must 
satisfy the Court that in fact the aummona 
to him was not duly served upon bim or that 
he was prevented by sufficient cause from 
appearing when the euit was called on for 
hearing, and 1 have acted upon this view in 
several oases, of which I may mention 
Miscellaneous Appeal No. 85 of 1609, decided 
on January 3ist, 1910. In my opinion the 
Munsif when deeling with the respondents 
application for restoration of the suit should 
have considered whether it was proved that 
the summons was duly served on the re- 
spondent or he was prevented by sufficient 
cause from appearing and if he found that 
the gummons was not duly served on the 
(2) 80 WL 274, 277; 17 M. L, J. 235. 
E don R. 1905; 173 P. L. B. 1903. 
4) 10 Bom. L, E. 004. 
(5) 28 A. 99, 
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defendant, it was unnecessary to consider 
whether the defendant had been prevented 
by sufficient cause from appearing. Instead 
of doing that, he began by considering whether 
it was proved thatthe respondent had been 
prevented by sufficient cause from appearing, 
and, though. he foundon this point against 
the respondent, he did not go onto consider 
whether the summons had been duly rerved. 
In my opinion he had no jurisdiction to 
restore the casa to the pending file merely 
on the ground that it wasa suit for the 
possession of land; and -as he haa failed 
to consider whether the summons waa daly 
served on the defendant, l would set aside 
his order, return the reoord to him and 
direct him to dispose of the respondent’s ap- 
plication in acoordanoe withthe above remarks. 
Oosts of this application should be costs in 
the cause. l 

Evans, A, J, C.—The Munsif appears to 
me to have misunderstood the whole case. 
Under Order IX, rule 13 of the Code of Civil 
Procedure, when & decree has been passed 
ex parte against a defendant he can apply 
to have the decree so passed set aside, if 
he satisfles the Court on one of these two 
pointe: — (1) either that the summons was 
not duly served or (2) that he-was prevented 
by any sufficient cause from appearing 
when the case was called on for hearing. 

So far as I understand the present ap- 
plication, applicant asked that the er parie 
deoree against him should be set aside on 
the sole allegation that the summons was not 
duly served on him and this appears to be 
clear from paragraphs Nos. I and 2 of his ap- 
plication. He does not plead that the sam- 
mons was duly served on him and that he 
was prevented by any sufficient cause from 
appearing. Therefore, in my opinion, the 
sole point for decision before the Munaif 
was whether the summons had been duly 
served on the applicant according to law. 
The Munsif apparently assumed that it was 
admitted that the summons was not duly 
served on tne applicant and decided the case 
on this assumption. J, therefore,. concur 
with my learned colleague as to the order 
which should be passed on the present Ap- 
plication. 

Case remanded., 
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MOHAMMAD AHMAD t. PRAG MARAJN,’ 
(s. c. 14 O. OC. 115.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Exsouriog oF Droars ÀpPmAL No. 88 
or 1910. 

February 16, 1911. 
Fresent:—Mr. Chamier, J. C. 
Sayed MUHAMMAD AHMAD— 
JUDGMENT-DEBTOR—À PPRLLAXNT 
corsus 
Munshi PRAG NARAIN—Drcnass-notprR 


AND ANOTHER— PCRCHABER— HS PONDEA TS. 

Keecuiion of decree—Auction-sale of property both 
ancestral and sdlf-acquired—Sanction of Government 
for sale of ancestral property — Sanction given after sale, 
rufRciency of. 

Partof a sharo sought to be sold in execution of 
decree was the self-acquired property of the appellant 
and the remainder was his anoestral estate. The 
Oommiseloner, in forwarding the salo statement 
tothe Local Government for sanction with 1espect 
to the ancestral estate, remarked “when sanction is 
accorded to the sale of the ancestral portion, I . will 
sanction sale of the self-acquired portion”. ‘The sale 
statement was sanctioned by the Local Government 
and was sent direct to the Deputy Commissioner: 

Held, that tho rale of the self-aoquired share was 
never sanctioned by the Commissioner and the Go- 
yernment sanction wes not sufficient. 

Held, further, that sanction given after the sale 
had taken place was not sufficient. 

Held, also, thatthe sale of no part of the share 
could be upheld as itwas impossibleto say which 
. part of the akare was sold first. 


Appeal against the order of the Sub- 
Judge, Barabanki, dated the 26th November 
1910. 

- Messe. RET EVA Beg and Nawab Als, for 
the Appellant. 

Babu Basudev Lal, for the Respondent. 

Judgment.—tThe question ín this 
appeal is whether the sale of & S-annas-1ll. 
pies odd share ina village belonging to the 
appellant was duly sanctioned under section 
£0 of the Oudh Laws Act. Part of the 
share was the self-acquired property of the 
-appellant and the remainder was his ancestral 
estate. Upon the sale statement the Com- 
missioner of the Division made the following 
~ note :— 

" Bale recommended, first of two annas 
then the balance l-anna-ll-pies odd if 
necessary, when sanction is accorded to sale 
of the ancestral portion, I will sanction sale 
cf tho self-acgtired portion." The gale 
ataternect waa then forwarded to the Local 
Government which sanctiored the sale “as 
propcecd by the Commissioner.” The Govern- 
mert reluircd the enle statement dircet 
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to the Deputy Commissioner of the District 
who forwarded it to the Subordinate Judge. 
In due curse a two-anna share was pub 
up for sale and as the amount realised was 
not sufficient to satisfy the decree, the re- 
maining l.anna-ll.pies share also was sold. 
The appellant, who had, before the sale took 
place, objected that the necessary sanction had 
not been obtained, objected to the confirma- 
tion of the gale on the same ground. The 
Subordinate Judge threw ont the objection 
and confirmed the sale. Henoo this appeal. 
It seema to me quite clear that the Com- 
missioner never actually sanctioned the sale 
of the gelf- acquired share. He intended to do 
so after the Government had sanctioned the 
sale. ' He never got the chgrce of doing so 
for the papers were sent direct to the Deputy 
Commissioner. The Government sanction is 
not sufficient nor is it possible to uphold the 
Bale of any part of the share, for it is impos: 
sible to say which part of the share was sold 
first. The respondent, the decree-holder ard 
auction-purchaser attempted to support the 
sabe on the ground that the Commissioner 
did defifitely sanction the sale before it was 
conürmed by the Subordinate Judge, when 
the latter made & reference to- him on the 
] hold that sanction given after the 
sale is not sufficient. I allow the appeal, 
set aside the sale and direct that the property 
be, if necessary, re-sold. 

The respondent must pay the coats P thia 


appeal, 
Appeal dilbusd: 





(s. c. 140, O. 117.) 
OUDH JUDICIAL OOMMISSIONER'S 
- COURT. 
Srcoxp Crrin Arrear No. 809 cr 1910. 
March 8, 1911. 

Present: —Mr. Ohemier, J. O. 
NAWAZISH AHMAD, MIMOR, UNDER THE 
GUARDIAKBHIP OF Musammat MARIAM 
BIBI—Darexpaatr 
DATTU S 
MURTAZA HUSAIN axp AMOTHER— 


PLAINTIFE8. 

Res judicata— Alatter which might have been made a 
ground-of defence or atiack— Causes of action in the 
iwo swil» identity not mecersary— Civil Procedure Code 
(Act V of 1€08), s. 11, Ewp. IV. 


On June 8rd, 1í04, A. executcd a usufructuary 
morigoge-dced and aleo a deed of further charge in 
favour of ihe plaintiffs, On September 4th; 1908, he 
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executed another mortgage-deed the consideration 
for which consisted of the amounts due on the pre- 
vious deeds and a further advance. In 1906, A. sued 
through his next friend for cancellation of the deed, 
dated 4th September 1903, and for possession of the 
Property. The claim wasdeoreed and in execution 
of the decree the plaintiffs were dispossessed of the 
mortgaged property. The plaintiffs brought the 
present suit for recovery of the property on the basis 
of the usufructuary mortgage-deed, dated 8rd 
June 1904, 

Heid, that the present suit was barred by Bxplana- 
tion IV to section 11 of the Civil Procedure Code. 

A matter in tho sense ofa ground of defence or 
attack within the meaning of Explanation IV may 
be res judicata, even though it has not been actually 
decided in the previous suit. 

Kailash Mondwl v. Baroda Sundari Dasi, 24 O. 
711; 10. W.N. 605, distinguished. 

Sri Gopal v. Pirthi Singh, 20 A. 110; Abdulla 
Khan v. Khanrmiya, 93 B. 315, 10 Bom. L. E. 380; 
fh imut Rajah Moolioo v. Katama Nachiar, 11 M, T. A. 
50; 10 W. RB, 1 (P. O.), followed. 

The fact that the causes of action in the two suits 
are different is no ground for holding thata matter 
is not res judicata, 

Sr: Gogal v. Pirthi Singh, 20 A. 110; Sri Gopal v. 
Pirihi Singh, 24 A 829; 6 O. W. N. 889; 4 Bom. L. R. 


827; Mahabw Pershad Singh v. Macnaghten, 16 O.- 


682, 161 A. 107, followed. 

Appeal against the decree of the Sub- 
Jadge of Rae Bareli, dated 16th April 1910, 
confirming the decree of the Manm’! of 
Dalmanu, dated 80th November, 1909. 

Mr. Humayun Mirza, for the Appellant. 

Mr. Wumr Hasan, for the Respondents, 

Judgment.—tThe facts of this case 
are extremely simple. On June 3rd, 1904, 
Ikram Ali who is now represented by the 
defendants, mortgaged the property in- snit 
to the plaintiffs for Re. 400 and agreed that 
they should hold posseasion and take the 
profits of the property in lien of the interest 
payable on the sum secured. On the same 
day he executed another deed charging the 
property with & farther enm of Rs. 150 
and covenanting to pay interest thereon at 
the rate of 10 annas per cent. per mensem, 
On September 4th, 1905, he executed another 
mortgage-deed, “the consideration for which 
consisted of the amoutrts due on the deeds 
of June 3rd, 1904, anda further advance. 
In 1906, he sued through his next friend 
for cancellation of the deed of September 
4th, 1905, and for possession of the pro- 
perty on the allegation that he was of 
unsound mind at the date of the last mention- 
-ed deed and was not bound by it The Court 
decreed the claim and in execution of the 
decree the plaintiffs were dispossessed. 
They now sue for recovery of the property 
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on the basis of the mortgage for Ha. 400 
made on June 8rd, 1904. The defence 18 
that they should have pleaded their right 
to retain posseasion under the deed of June 
1904, in the suit brought against them in 
1908 and that under Explanation IV to gec- 
tion 11 of the Code of Oivil Procedure, it 
must be taken to have been decided in that 
shit that the present plaintiffs are not 
entitled to retain possession under the deed 
of June, 1904. 

The plaintiffs contend that Explanation IV 
is inapplicable for two reasons, namely, that 
the question whether they are entitled to 
retain possession under the.deed of June 
1904, was not considered in the former suit, 
and, secondly that the cause of action in the 
present case is different from that on whioh 
the former suit was founded. 

In support of the first reason the plaintiffa 


` refer to some remarks made by Banerjee, J., 


in Katlash Mondwi v. Baroda Sundari Dag 
(1). Ido not understand that learned Judge 
to have held that no matter in the sense of 
a ground of defence or attack can be held 
to be res sudtoata unless it haa actually been 
decided, for as observed by the Allahabad 
High Court in Sri Gopal v. Pirthi Singh (9) 
Buon a view would be contrary to the express 
terms of Explanation IV and would render 
that explanation meaningless. What Baner- 
jee, J , said on the subject in the case referred 
to was,— Jt is only where the subject-matter 
of the two sunita is the same that the matter 
can be arid to have been heard and finally 
decided within the meaning of section 13 of 
the Code, evtn though the matter was never 
raised in issue; but ib is. very diffionlt to hold 
that a matter which was never raised in 
issue actually in the former snit, and which 
is raised in defence in & subsequent suit in 
which the subject-matter is different from 
that of the former syit, shall, neverthel-ga 
by virtue of Explanation Il of secticn 18. be 
deemed to have been, not only matter direolly 
&nd substantially in issne, bnt matter whioh 
has been heard and flnally decided.” To this 
language no exception can, I think, be taken 
provided that the expression, “ subject. 
matter” is not confined to physicel objects, 
The diffloulty of construing and applying 
what was formerly Explanation II and is 
now Explanation IV arises from the fact 


R 24 0. 711, 1 0. W. N. 565. 
2) 20 A 110 at p. 118. 
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that the word * matter’ in the expression 
_‘matter directly and substantially in issue’ 
in the opening words of the section and the 
word ‘matter’ in Explanation IV do not cover 
exactly the same ground. The subject is 
discussed by Ohandavarkar, J., in Abdulla 
Khan v. Khanmiya (3) which furnishes an apt 
illustration of the meaning of Explanation IT. 
There K sued A to esiablish his right as heir 
of S to-S’s share in certain property held 
by A. A denied that K was heir of S, and 
asserted himself to be heir of S, and the 
Court so held and dismissed the suit. 
Thereupon A gued K for some property of S 
in possession of K which had not been 
included inthe former suit. It was held 
that the failure of A to make the omission 
by K toinclude the property in disputes 
ground of defence in the previous suit did 
not. bar A’s right to the property under the 
explanation now in question. Ohandavarkar, 
J, held that the omission by K should 
“have the game effect as it would have 
had, if it had been made & ground of de- 

nee and, as the former snit had 
nd disposed of on & ground which had 
nothing to do with the property in question 
in the second suit, the matter was not res 
misata. In other words, in order that the 
Explanation may apply the decision in the 
previous suit must cover a subject-matter or 
question put in iegue in regard to which 
the matter omitted might and ought to have 
been a ground of defence or attack. 

- With regard to the second reason suggest- 
ed for holding that the Explanation does not 
apply, it must be admitted that the cause of 
action for the present auib is different from 
ihe canse of action for the former snit, for 
ihe position of the parties is reversed, 
the plaintiff in the former suit being 
the defendant now, and the defendant 
in the former suit being the plaintiff now. 
À most cursory reading of the Explanation 
shows that in such circumstances the fact 
ihat the causes of action are different can be no 
ground for holding that a matter is not 
res judicata. If authority is required for 
this, itis sufficient to refer to the decision 
of the Full Bench in Sis Gopal v. Pirthi 
Bingh (2) armed by the Privy Council 
in Sri Gopal v. Pirthi Fingh (4) and tke 
decision of the Privy Connla Mahabir 

8) 32 B. 815, 10 Bom. L, R. 88. 

» 24 A. 420; 6 O. W. N, 889, 4 Bom, L. R. 827. 
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Porshad Singh v. Macnaghisn (5). It 
is unnecessary, therefore, to say more 
about the cases of Ramaswams Ayyar v. 


Vythinatha Ayyar (6) and Veerana Pillai v. 
Muthukumara Asary (7) on which the de- 
fendants rely, than that in both those cases 
the plaintiffs in the two suits were the same. 
A case which does at first sight support 
the contention of the plaintiffs is that of 
Mahabir Tewari v. Purbhoo Nath /8). There 
the plaintiffs, the Tewaris, had in May 1690, 
bought a village belonging to the defendants 
at a sale held in execution of a decree passed 
by a Court of Small Causes. In June 1897, 
Bthansa Kuar, & predecessor in title of plain- 
tiffa bought 494 bighasinthe same village at 
& sale held in execution. of & decree on A 
mortgage in favour ot Bihansa Kuar. In 
September 1899, the defendant sued the 
plaintiffs to have the Small Cause Court 
decree and the sale thereunder set aside and 
obtained a decree In June, 1900 the defend. 
ant sued Bihanss Kuar to have the decree 
on the mortgage and the sale thereunder geet 
aside and that guit was dismissed fom defend- 
anf iu May 1901, Bihansaa Kuar having 
died in Kebruary 1901. The plaintiffs 
having failed to get their namesentered on the 
Revenue registers with reference to the 49} 
bighas sued for a declaration cf their right. 
The defence was that the suit must be dis- 
misted because the plaintiffs had failed in 


ihe suit brought to Bet aside the Small Cause 


Court decree to set up their right under 
the purchase in execution of ihe decree on 
the mortgage. The ground on which their 
defence waa rejected by the High Court was 
that the plaintiffs could not have set np their 
title under the mortgage-decree in the suit 
brought to set aside the Small Cause Court 
decree without bringing in Bihansa Kuar 
and raising guestion entirely foreign to the 
anif. That cass is really co authority for 
ihe contention put forward by the plaintiffs 
in the present case. 

All the requirements of rection ll of the 
Code of Civil Procedure seem to be satisfied. 
That the plaintiffa might have set up the 
deed cf Jure 1904, as an answer to Ikram 
Alis claim to possession ia obvious Ought 
they to have done so? 1t seems to me that 


(5) 16 O. 682; 16 I. A. 107. . 
6) 26 M. 760. - 
(7) 27 M. 102. 


(8) 18 C. W. N. 292; 7 O. L. J. WA 
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‘the only possible answeris yes.’ The follow- 


ing remarks of Lord Westbury in the case of. 


Srimué Rajha Moottoo v. Katama Nachiar (9) 
apply forcibly to this case "when a plaintiff 
claims an estate and the defendant being in 
possession resists that claim, he ig bound 
to resist itupon all the grounds that it is 
possible for him according to his knowledge 
then to bring forward." It is suggested 
that the raising of the question whether 
the present plaintiffs were entitled to retain 
possession under the mortgage-deed of June 
1904, would have caused great confusion. ‘I 
do not see how any, confusion could have been 
caused, Ifthe present plaintiffs had relied 
upon the deed of June 1904, the Court would 
have been bound to leave them in possession 
_underit or to have determined that Ikram 
Ali was not bound by it, The mortgage of 
September 1905 being challenged, it was 
open to the present plaintiffs to defend their 
possession under the possessory mortgage of 
June 1904, and 1 hold that they were bound 
to do so.- Lastly, itis clear thatthe Court 
decided in the former case the question 
which arises in the present case, nemely, 
whether the plaintiffs or Ikram Ali were en- 
titled to possession of the property. It de- 
cided that Ikram Ali was entitled to posses- 
sion. The Court is now asked to decide that 
the plaintiffs are entitled to possession al- 
though the property in dispute in the two 
suits is the same, and the circumetances are 
the same now as they were when the former 
suit was decided. I hold that the matter is res 
judicaia according to the provisions of Explan- 


ation IV to section ll of the Code of Civil 


Procedure. 

I allow this appeal. set aside the decree 
of the Courts below and dismiss the plaintiffs’ 
suit with coste in all three Courta. 


: Appeal dismissed. 
(9) 11 M. L A. 60710 W. B. 1 (P. O.). 





(s. c. 21 M. L. J. 460.) 
MADRAS HIGH COURT. 

Lzrrrss Patext Arrear No. 50 or 2910. 

"March 28, 1911. 
Precont:—Sir Ralph Benson, Judge, and’ 

Mr. Justice Sundara Àjyar. . . 
5. KANDAPPA CHETTY-—APPXAELLANT 
cereus 


 CHINNAPPA GOUNDEN— RESPONDENT. 
Gril Procedure Code (Act XIV of 1882), ss. 491, 
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497— Order awarding compensation for improper: atiach- 
tieni — Appeal. g 

A decree which awards compensation for improper 
attachment, is appeelable. 

Narasinga Bhakshi v. Govinda Bhakshi, 24 M. 83, 
distinguished JO" 

Lok Nath v. Amer Singh, 28, A. 81 dissented from. 

Appeal under section 15, of the Letters 
Patent against the judgment and order of . 
Mr. Justice Sankaran Nair in O.R.P. No. 575 
of 1909, printed at 8 Indian Cases 164. 

Mr. V. Venkataohart, for the Appellant, 

4udgment.--ín this case the District 
Munsif in his decree in O 8. No. 1116 of 
1907 granted Rs. 100 to the defendant against 
the plaintiff as compensation for improper 
attachment of the defendant's moveable pro- 
perty before judgment. The plaintiff in his 
appeal against the decree objected to any com- 
pensation being awarded. The lower Appel- 
late Court held that no appeal lay against the 
award of compensation, relying on the deci- 
sion in Narasinga Blaksht v. Qorinda Bhaksht 


(D, and the learned Judge, from whoas 
, judgment this appeal is preferred, affirmed 


that view. , In our opinion the decision in 
Narasinga Bhakshi v. Govinaa - Bhakshi : (1) 
is distinguishable from this case. There 
the appeal was one objecting to the amount 
awarded as compensation by the’ party to 
whom it was awarded, and the contention 
was that ga larger amount should’ have been 
awarded. The appeal, therefore, was ‘not 
against an award of compensation contained © 
in the decree. In the present case, on the 
otter hand, the appeal was against a por-' 
tion of the depree itself, eis, the portion of 
it which gave compensation to the defen- 
dant. In our opinion, where a decree gives 
compensation an appeal lies against such 


‘award, though no appeal might lie where 


no award is made. In cases of injunction 
under section 497 of the Oivil Prooedure 
Oode, no doubt, a larger right: of ‘appeal 
was given, but this does not affect the 
existence of a right of appeal where there 
is an award of compensation in the decree. 
The Allahabad High Court, mo” doubt, 
applied Narasinga Bhaksht v Govinda Bhakshi 
(1) to a case similar to thé. present [see 
Lok Nath. v. Amir Singh (2)! but we are, 
with all respect, unable to agreé with that 
decision. We set'aside the order of Sankaran 
Nair, J., and of the lower Appellate Court 


ary 


 &nd remand the appeal for fresh disposal 


i 24 M. 02 
2) 48 A. 81, 2 
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according to law. The costa will abide the 


result. ; : 


4 


1 ; Appeal remanded, 
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$ o0 Kai 0.18 Bom. L. R 819.) 
BOMBAY HIGH COURT. 
ORIGINAL Orvis Suit No. 1198 or 1910. 
January 26, 1911. 
Preseni;-—Mr. Justice Beaman. 
BAI BHIKAIJI M. R. MODY— 
PLAINTIF . 
TéTans 


BAI DINBA!—Derenparr. 

Succession Act (X of 1805), as. 129, 297, 288, 
290, 301— Bequest of rent producing property ow trasi 
—Trustoe to apply renis and profits for benefit of a 
lepates—S pecifo beuest. 

The bequest of & definite rent charge or ennual 
som isa specifo bequest. But a bequest of 
rent-producing property on trust, the trustees 
io apply the renta and profits fot the-benefit of 

a legates, isnot a specific bequest, for the rents 
see profita might fluctuate from year to year and 
eee a fixed and named annual 


ja 291 is an amplification of the definitions 
and illustrations of specific bequests contained 
in section 129 of the Succession Act. 


Mr. Jinnah with him Mr. Kanga, for the 
Plaintiff. g 

Mr. R. D. N. Wadsa, for the Defendant. 

Judgment.—I think it is very clear 
that this defence must fail for two different 
reasons, first because upon the schedule put 
in by the defendant-exeoutrix herself, if we 
deduct & fair proportion from the Municipal 
charges oorresponding with the relative 
values of the properties in M&him and Pitha 
Street, and if farther we deduct the monies 
expended by the executrix on funeral and 
other ceremonies in excess of the sum allotted 
by the testator for that purpose, her necessary 
expenditure will not exceed the assets which 
came into her hands, or at any rate not exoeed 
those assets to any extent making it 
worth while fora Court to inquire further 
upon that head; so that no question of 
abatement really need arise. Secondly, 
because, in my opinion, the defendant is 


wrong in contending that the bequest of Pitha ~- 


Street house upon trust, the trustees to give 
' her the rente and profita thereof for her life 
and thereafter be conveyed to the Parsi 
Panchayet. for charitable purposes, is 4 
specific bequest to her. 

I have considered all the cases which the 


e 
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diligenoe of the defendant's Counsel has 
enabled him to lay before the Court: upon 
the somewhat obacure distinction between 
specific and general bequests. I say that-dis- 
tinction is somewhat obscure not becanse, 
upon the face ofit or having regard to the 
ordinary meaning of the terms employed, it 
should be so but because the illustiatióhs in 
our Indian Succession Act and tha decisions 


-upon sets of facts which give rise to like dig: 
‘cussions in England semetimes do appear to 


refine away the distinction until it becomes 
barely intelligible. Broadly and generally, 
however, I think Iam safein saying that a 
bequest of rent-producing property on- trust, 
the trustees toapply the renta and profils 
for the benefit of a legates, cannot either bav- 
ing regard to the ordinary meaning of the 
word ‘specific’ or the oourse of the 
authorities, fall within the meaning of that 
legal term, forit is plain that the object of 
ihe -teatator’s bounty would not necessarily 
in these circumstances attain & specific; that 
is to say, a fixed and named annual sum. 
The 1enis and profits might fluctuate, and 
would probably fluctuate, from yser to year, 
and to that extent would fall without the 
definition cont&ined in our Indian Succession 
Act of specific bequesta. And in the case of 
Oreed v. Oreed(1), Lord Cottenham has laid it 
down broadly that while an annuity to be pur- 
chased out of a money fund could then nolonger 
be considered a3 anything but a pecuniary be- 
quest and, therefore, personal money beguest 
like an afinual charge issuing out of an estate 
would direct the definition to ita origin and 
so necessarily be specific. That general 
statement, no doubt, encouraged the defend- 
ant’s Counsel to press the argument that 
“here, inasmuch as the rents and profita to be 
applied to his client's uses issued ont of 
real estate, the bequest -was specific. That 
argument overlook an importent point of 
difference, which is that those cases which 
Lord Cottenham had in view were cases in 
which a definite rent charge or annual sum 
issuing out of réal estate had been bequeath- 
ed. While here that is nob so. 

If these two reasons are not suficient, a 
third might be drawn from section 291 of 
our Indian Sucoeasion Act. There itis laid 
down without qualification that’ when be- 
quests come into computation for the pur. 


pose of abatement, a legacy for life shall 
(1) (1640) Il OL & F. 401, 8 Jur. 043. 
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be treated as though it were a general be- 
quest. I understand that section to be ad- 
visedly an amplification of the definition and 
illustrations of specific bequests contained in 
section 129,’ If I am right in so interpreting 
it, ib would again entirely overturn the de- 
fendant’s contention. - 
- I have, therefore, no hesitation in comicg 
to the conclusion that the plamtiff succeeds 
in this suit and is entitled to a decree she 
asks for, that is to say, in terms of prayers 
(a) and (b) to the plaint, and costa. 
- ; Susi decreed, 
Atiorneys for the Plaintiff: Messrs. Sham: ao, 
Minocher & Hiralal. 


Attorneys for the Dafendant: Mr. M. B. 


Ohathia. 


‘W 





(s. c. 18 Bom. L. R. 328.) 
BOMBAY HIGH OOURT. 
“ORIGINAL Crvin Suit No. 393 or 1910. ` 
July 26,1910. 
-Present:—Mr. Justico Robertson. X 
BALURAM RAMKISSEN- —PrAINTIFF 
versus 


BAI PANNABAI—D weaapant. 


Civil Procedere Code (Act V of 1908), O. V; r. 25—~ 


Swnmons -seni by rogwlered A 
endorsed as “ Service proper—Gensral Olawees' 
Act (X of 1807), s 27-—“Sena”. 

A summons mas sent by ered post addressed 
to the defendant at Navalgarh in the State of Jaipur 
and purported to have been sent in accordance with 
the provisions of Order V, rule 25 of the new Code 
of Civil Procedure. The cover was returned with 
an ondorsement-signed by the postman as follows: 
“Refused to take”. There was evidence to show 


the defendant was residing al Navalgarh ah about the , 


time when the oover containing the summons was 
senb to him. On the question whether there was 
proper service of the summons: 

Hold, that the ooyer was properly addressod and 
as it was duly stamped, posted and registered, the 
Court was entitled to draw the inference indicated 


that there was sufficient service of the summons. . 
Jagannath Brakhbhaw v. J. W, Sassoon, 18 B 608, 
* ed, ~- . 


distinguish 
Aga Gulam Husain v. A. D. Sassoon, 21 B. 412 ab p. 
418, Jogendro Ohundsr Ghose v. Dwarkanath Karmokar, 
15 0. 081, Faktr-wd-din v. Ghafur-wd-din, 28 A. 99, 
referred to. - . 

The Court must be guided in each case by its 
special circumstanoes as to how fer it will give effect 
to the return of a cover endorsed “refused” or words 
to the like effect. It isimpossible to lay down any 
hard and fast rule efther precluding the Court from 
accepting thatas service or laying down any parti- 


= 
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cular evidence supplemental to that return so 
endorsed on the cover, which wonld be snffinient to 
satisfy the Court that the summons has been served. 


Mr. Kanga, for the Plaintiff. ; 

Judgment.—iIn this case a question 
has arisen whether the service of.the gum- 
mons upon the first defendant is sufficiently 
proved. d ` 

It appears the summons was sent by re- 
gistered post addressed to the first defend-: 
ant at Navalgarh in the State of Jaipur, and - 
purports to have been sent in accordance with 
the provisions of Order V, rule 25, of the- 
new Oode. The oover has been returned 
with an endorsement in the vernacular which 
has been translated as follows : —'" Refused to ' 
take, The bandwriting of Ohnnilal, post- 
man." 
^ Now, the question 
good service or xot ia not altogether 
without authority. In Jagusmaih Brakhbhau 
v. J. E. Sassoon (1), & decision of Sir Charles 
Sargent and Mr. Justice Bayley, it was 
held, under similar ciroumstances, where a 
postal packet was returned &hdorsed "refus. 
ed," that the.service was bad, and the Small - 
Oause Oourt in-acoepting it as good service 


whether this is a 


. had acted with material irregularity. At 


first sight, that oase appears to be direotly in 
point. But it has been urged by Mr. Kanga 
that in two important respects it differs 
from the present case, In the first place, the’ 
defendant in that case was residing in British 
territory, and the Oode did not provide for 
service on "him by registered post, and, 
ssoondly, that the decision was prior to the 
last General Clauses Aot. I, therefore, 
think I am entitled to deal with this cage 
without being bound or precluded by this 
decision. : , < 
The next decision upón the point is Aga 
Gulum Husain v. A. D. Sassoon (2), the im- 
portant passage in the case being at pago 


, 418. In th ; 3 
in section 27 of the Gerbral Clauses Act and to hold - n that case Mr. Justice Oandy held 


that the summons was duly served, although 
the postal cover was returned as ‘‘refused.” 
Then he proceeds to say that there was in 
addition indirect evidenoe ofthe service of 
the summons or at any rate of the knowledge 
of the defendant of the suit. 

In Jogendro Ohwnader Ghose v. Dwarkanath 
aed W very much the same point 
came before . I 

P r eo Justices Pigot and Ram- 
(2) 81 B. 413 at p. 418. 

(8) 15 C, 682. 
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pini. The diffculty of applying that case 
lies in a certain ambiguity in the judgment 
and in the head-note, which is not cleared up 
in the statement of facta. The head-note 
gays that the cover (that is, the letter) 
that contained the summons was returned 
with an endorsement upon it purporting to 
be made by an officer of the Post Office 
stating the refusal of the addressee to receive 
the letter." And the judgment of the Court 
ja put in this way :— "With an endorsement 
upon it purporting to be by an officer of the 
Post Office stating the refusal by the 
defendant to receive the document.” The 
exact terms of the endorsement are not given. 
If the endorsement stated in precise terms 
that the letter was refused by the defendant, 
and not merely as in the present case Roefus- 
“ed to take” without saying by whom, then the 


decision loses most of itg weight as applied to - 


thia onse. 

In Fakhr ud-din v. Ghofur-ud-din (4) the 
game point was considered, and there the 
learned Judges, Sir Arthur Stratchey and 
Mr. Justice Bannerji, came to the decision 
that "where a summons is sent by post toa 
defendant residing out of British India, it is 
not, in the absence of evidence that the person 
to be served was at the time residing at the 
place to which the summons was sent, sufi- 
cent to show,that the summons was posted, 
but there must be some evidence of its having 

been received by the defendant." 
^ Having regard to the terms of seotion 
27 of the General Clauses Act, which, so far 
as 1 know, has not been refgrred to in any of 
the previous decisions, it would appear that 
when the expression used is "send" (whioh ie 
the expression used in the rule under con- 
sideration), then, unleas a different interpreta- 
tion appears the servioe shall be deemed to be 
effectedby properly addressing, pre- paying and 
posting, by registered post, a letter containing 
the document, and, unless the contrary is prov- 
ed, to have been effected atthe time at which 
the letter would be delivered." The difficulty 
lies in the effect given to the words "unlegs 


the contrary is proved," and,in my opinion, 


„having regard to the decisione that I have 
already quoted, the only rule, if it can be 
called a rule, to be laid down i is that the Court 
must be guided in each case by ita special 
" circumgtances as to how far it will give ue 


to a return of a cover éndorsed ` refused," 
(4) 38 A. 99. 
e 
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words to the like effect. It seams impossible 
to lay down any hard and fast rule either 
precluding the Oourt from accepting that as 
service or laying ‘down any particular evidence 
supplemental to that return so endorsed on 
the cover, which would be sufficient to satisfy 
the Oourt that the summons haa been served. 
To attempt to lay down any such rule, would, 
in my opinion, having regard to the provisions 
of the Code and the decisions that I have re- 
ferred to, be to legislate and not to interpert 
the Actsand apply the previous decisions. 
Therefore it appears io me that it is open to 
the Oourt in each case on its own particular 
circumstances to be satisfied or not satisfied 
with such a return as the case may be. I may 
say that if the circumstances were auch as to 
require further evidence, that the nature of 
sach further evidence has already been indi- 
cated in the two decisions, to which I have 
referred, 1. e., Aga Gulam Hussain v. A. D. Bas- 
ur (2) and Fakhr-wd-din v. Ghafur-ud din 
4). 
In this particular case it appears that the 


* cover was properly addressed to tho first de- 


fendant. It appears to have been registered 
and duly stamped. There can be no question 
about the posting, becauae the cover bears the 
registration ticket and the Posi office stamp. 
Therefore I am entitled to draw the inference 
that is indicated in section 27 of the General 
Olauses Act, and in addition tothat there ia 
evidences that this lady, the firat defendant, 
was residing at Navalgarh at about the time 
when the cover containing the summons was 
sent to her. I am entitled, under the Code 
and under the authorities, to hold that this 
is sufficient service and I accordingly do so. 
Order accordingly. 

Attorneys for the plaintiff: Messrs. J. R. 

Patel & Oo, 





{s 0. 18 Bom. J. B, 320.) 
BOMBAY HIGH COURT. 
Oni1armwarn Civit Suit No. 82 or 1910. 
July 18, 1910. 

: Present: —Mr. Justice Robertson. 
FAKIR-UD.DIN AMIR-UD- DIN—. 
Prarn TIEF < 


versus 
ABDUL HUSSEIN PEERBH OoY— 
Derexbart. 
Trusi—Guerdian of fhinor—Bale by gua: dian—sSale 


VoL Xİ, 
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not for necessary purpoes-—Purchaser having notice of 
minor's clas —Iaability of purchase—Setieng aside of 
sala— Muhammadan Law, 

By a consent decree, a Muhammadan widow 
reoelved on behalf of herself and on behalf of her 

-minor son, the plaintiff, property of the value of 
Rs. 4,000 and a sum in cash of Rs. 2,505. The widow 
was ontitled to jih share of the property and the 
money while {ths belonged to the plaintiff. The sum 
of Hs, 2,505 was appropriated br the widow to her 
own use. Bu ently the widow, on behalf of 
"herself and plaintiff, oonveyed the property by a deed^ 
of sls to the defendant. It was nob proved that 
the sale was in any way necessary to the maintenance 
ofthe minor. It also appeared that defendant had 
notice of the trust and was not a bona fide purchaser 
without notice. Plaintiff sued for a declaration that 
the deed of sale was void and ought to be set wside 
and thet plaintiff was entitled to be declared owner 
of the whole property: 

Held, that the plaintiff was entitled to the decree 
prayed for. Asthe defendant purchased the pro- 
perty with notice cf the trust, he was bound to the 

- game extent and in the same manner as the person 
of whom he purchased. As the widow had appro- 
priated io her own use a sum of money, much more 
than the value of her sharein the property and 
money received under the decree, the property sold 
must be considered to be the otclusive property of 
the plaintiff. 

Mackreth v. Simmons, (1808) 15 Vou. 345; 10 B. B 
85; Dunbar v. Tredennick, (1813) 2 H. and B. 319; 
Taylor v. Stibbert,(1794)2 Ves. Jun. 497; 2 R. B. 278; 
Mancharji Sorabji Ohulla v. Kongeeoo, 6 B. H. C. O. O. 
J.059; Bowrsot v. Savage, L. R. ae 
J. Oh. 627; 14 L. 1.900; 14 W. R. 565, relied upon. 

Moeassers. Weldon and Kanga, for the Plain- 
tiff. 

‘Moassers. Jafforbhai and Jinnah, for the De- 
fendant. 

Judgment.—tIn this suit the plaintiff 
prays for & declaration that acertain sale-deed 
of the 19th January 1904, whereby Noorbibi 
purported to convey certain immoveable pro-- 
perty, situate at Ripon Road, to the defendant, 
is void; that the said deed might be set aside 
and the plaintiff declared the owner of the 
whole of the said property; and, further, that 
the defendant be ordered to re-convey the said 


property to the plaintiff and to deliver up 


possession. He alsa prays for an account of . 


the rents of the said property since the 19th 
of January 1901. 


The plaintiff is the son of one Àmiruddin, 
who died in Bombay intestate on the 2nd De- 
: cember 1894, leaving him surviving as his 
heirs and legal representatives his widow 
Noorbibi and the plaintiff Amiruddin’s bro- 
ther T&muzdddin bad predeceased him on the 
18th day of October 1892. Hob also died: in- 
testate leaving as his heirs and legal repre- 
gentatives-his widow Jenabod and two daugh- 
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ters and hia full brother Shaik Amiruddin. 
After the death of the latter, Noorbibi, on be- 
half of herself and ber minor son. the plaintiff, 
filed a suit, being suit No. 863 of 1895, again 
Jenaboo and her daughters for‘an aocount of 
the estate of Shaik Tumuszuddin. In that 
suit a consent decree was passed on the 50th 
March 1897, whereby it was declared that the 
said Noorbibi and the plaintiff as the heirs 
of Shaik Amiruddin were entitled to a 5/24ths 
share in the estate of the said Tamusnddin, 
and that in satisfaction of the said share they 
were entitled toa aum of Ra. 6,505. By that 
consent decree it was further ordered and de- 
clared that Jenaboo ou behalf of herself and 
her daughters should convey the property 
belonging to the deceased Tamuszuddin situate 
at Ripon Road to the said Noorbibi on behalf 
of herself and the plaintiff, and that property 
was to be taken as being of the value of 
Rs. 4,000, and that in addition to that Noor- 
bibi was to be paid on behalf of herself and 
the minor son a sum iu cash of Hs. 2,505, In 
pursuance of that decree Jenaboo on the 20th 
November 1897 conveyed to Noorbibi on her: 
ewn behalf and as guardian of her minor son 
the plaintiff, the Ripon Road property: and by 
& release, dated 20th December 1897, Noor- 
bibi acknowledged that the possession of the 
said Ripon Road property was duly given to 
her andthat the payments directed by the 
decree, that is, the payment of the said sum 
of Re. 2,505 had daly been made to her on her 
own behalf and on behalf of her minor son 
the plaintiff. 

It appears that onthe 19th January 1904 
Noorbibi purported to convey this Ripon Road 
property on behalf of herself and the minor 
plaintiff to the defendant for the consideration 
of Rs. 7,000. The plaintiff claims that this 
conveyance is invalid and that he is entitled 
to be declared the sole owner of the pro- 
perty. 

It is admitted on both sides that of the 
5/24thea share of Tamuszuddin’s estate the 
plaintiff was entitled to 7/8ths and Noorbibi 
to l/8tha. The plaintiff contends that for the 


[8th of the Ripon Road property he is clear- 


ly entitled to his decree. Mr. Jafferbbai oon- 
tended that under the circumstances. and 
having regard to the rules of the Muhammadan 


. Law Noorbibi had power to convey -the plain- 


tiff’s interest in the property. He admitted 
that if he could not establish that Noorbibi 
had that power under the Muhammadan Law 
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he could not succeed in hia defence. In support 
of his defence he cited McNaughten’s Muham- 

madan Law, page 64. paragraph 14, of the 5th 
Edition. That says: A guardian is not at 
liberty to sell the immoveable property of his 
ward except under seven circumstances.” Only 
the aecond of those circumstances was relied 
upon and that runs as.follows:— Where the 
minor has no.other property and the sale of 
ib is absolutely necestary to his mainten- 
ance.” 

Without stopping to consider ANGKER this 
passage ocrreotly seta out the law upon the 
point, it is sufficient to say that there ia in this 
case absolutely no evidence that the sale was 
in any way necessary to the maintenance of 
the minor. The defendant sought to estab- 
lish thia by suggesting that Noorbibi was en- 
titled first to be re-paid the costs of suit No. 
868 of 19C5, which he estimated at about Ra. 
1,000; secondly, to be recouped for the main- 
tenence of the plaintiff for fourteen years, 
which he estimuted at Hs. 4,000; and, thirdly, 
to be repaid the marriage expenses óf the 
plaintiff, which he estimated at Has. 1,000. As 
to these three items I am asked to rely on con- 
' jeoture as there is no evidence whatever. Ag 
to the amount of costa incurredin suit No. 363 
of 1905 a consent decree was taken. No writ- 
ten statement was put in. 
rently no contest. As to the GA ANANG of 
the plaintiff for fourteen years, Noorbibi was 
in reoepits of all the rents of the Ripon Road 
property which has ‘been variously estimat- 
ed ab from Rs. 60 to Rs. tO per mensem. 
The plaintiff's share of these rents would 
be amply sufficient for his maintenance. 
As to the marriage expenses of the plaintiff, 
- they were estimated by Munshi- Abdul 
Rehman, the next friend of the plaintiff, to 
be some Re. 400 or Ra. 500. This included 
ornaments worth Re. 800 which remained in 
the ‘possession of Noorbibi. Under these 
‘circumstances, I am of opinion that no 
necessity has been shown for the sale and that 
the plaintiff has established his right as 
regards the 7/8tha of the property. 

This being 80, ib is unneceseary to dirouss 
ile question whether the passage cited in 
Mr. MoNaughten's work applies to the case 
of a -do fuco guardian, or whether it 
eorreci]y states the law aa now applied in 
this'Court: see Baba v. Shivappa (1) and 


cyna- Bibi v. Banku Behari Biswas (2). 
T mo (2) 30 O, 478. 


Y: 
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As regards the remaining 1/3th, the position 
is somewhat different. The defendant oon- 
tends that Noorbibi being legally entitled to 
1/8th of the property, the coveyanoe of the 
19th January 1904 was effective, at any rate 
80 fur as her 1/8:h ia concarned. He asseris 
in his written statement that he was buna fide 
purchaser’ without notice, Now, ns to this 
it is clear that he had notice of the trust, 
That appears clearly from the conveyance 
by Jenaboo to Noorbibi of the 20th Novem: 
ber 1897, which was handed overtothe first 
defendant at the date of the conveyanoe. 1t 
“would als? appear from indemnity bond pass- 
ed on the rame date (that is, the 19th January 
1904) that the first defendant was at that 
time in extreme doubt as to the validity of 
the convoyanos of this property to bim by 
Noorbibi. That bsing so, I see no reason why 
T should not give full weight to, the express 
admission of the lst defendant made in answer 
to a question put by his own Counsel. Tha 
question which was pat to him was this: 
At the time of the execation of exhibit B 
were you aware that -Noorbibi had appro- 
priated to her own uses a sum of Re. 2,505 
and the other property of Tamusaddin and 
Amiruddin” His answer was: Yos, I was 
aware of this.” His Counsel then asked liberty: 
to repeat: the question and the question a 
repeated twica and fully EE to the 
witness. He again answered: | I know 
iL" No farther questions were du asked 
by his Counsel, nor was the permission of 
the Court asked to put farther questions. It 
is, therefore, impossible to hold that the first 
defendant was a bona fide purchaser without 
notice of the trust, and, secondly, of -its: 
breach. i 
IF that is so, then it only remains la: con-- 
sider what is the position of a purchaser forfulk 
value who has notice of the trnat and of ite 
breach. The rule is laid down in these terms! 
in Lewin on Trusts, 40th edition, page’ 
1045:— "But if the alienee be a purchaser of 
the estate at ite full value, then if he take 
with notice pf the trust, he is bound to the 
same extent and in the same manner as the, 
person of whom, he purchased.” Of the, 
authorities referred to by Mr. Lewin, it is only: 
necessary to refer to one: Mackreth v. - Simmons: 
(8). In Dunbar v. Tredennick (4) Lord, 


Obadoellor Manners lays down the rile 
I SENE B5, 

(1818) 3 B. and B. 810. — ; | 
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thus:— Why then, what is the situation of 
& purchaser with notice of a fraudulent title? 
It certainty may be stated as a general pro- 
position that a purchaser with notice is, in 
equity, bound to the same extent, and in the 
same manner, as the person from whom he 
.parchased; or as Lord Rosalyn states in Taylor 
v. Stibbert (5): —"If he is a purchaser with 
notice, he is liable to the same equity, stands 
. in his place, and is bound io do that which the 
` person he representa would be bound to do 
by the deoree." 

That same rule has been applied in the case 
of Mancharii Sorabji Chulla v. Kongseoo (6). 
Sir Richard Conch says: “The establised 
‘doctrine of Courts of Equity is thatifa pur- 
“chaser of an estate at ita fuli value takes with 
notice of a trust, he is bound to the aame 
extent and in the same manner as the person 
of whom he purchased." 

It remains, therefore, only to oonsider 
what was the position of Noorbibi at the date 
ofthe conveyance. It appears that Noorbibi, 
to use the words of the defendant himself, 
had appropriated to her own use He. 2,505 
paid to her under the consent decree on behalf 
of herself and the plaintiff. I take it, there- 

fore, as clear having regard to the fact that 
her share in the whole of the Ra. 6,505 
awarded to herand the plaintiff by consent 
decree amounted to only Hs. 818, that she 
having appropriated the whole of the Re. 2,505 
to herself, held the whole ofthe Ripon Road 


property, which was valued at Re. 4,000, on 


behalf of the plaintif. Assuming for a 
moment that the value of the Bipon Road 
property is to be taken at Rs. 7,000, her 
share of that would only come to some 
Rs. 860 and her share of Ea 2,505 to sbout 
Ra. 310 making He. 1,180 altogether. If, 
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therefore, ibis assumed that Noorbibi teok' 


this Hs. 1,18) out of the Ra. 2,505 as repre- 
senting tts share of the Ripon Road property, 
there still remains a balance of Rs. 1,425, 
which as between her and the slant, 
Noorbibi, was liable to make good to the 


irust at the date of the sale to the defendant, 


But the Oourts in England have gone 


further and have held that under such cir-. 


cumstances the sale by a trustee of his share 
in joint. property in breach of trust to & pur- 
chaser who takes, with notice of a trust is 
wholly void. In the case of Bowrsot- v. 


e (1894) 9 Vos. Jun. 457; 2 B. R. 278. 
-(8) 6 Bom. H. C. 0. O. J. 59; 


-— 


- 
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"Savage (7) the facts were as follows:—- One 


of the three trustees executed an assignment 
of lease-hold property held jointly by them to 
a purchaser and forged the signatures of his 
two oo-trustees, and also the requisite assent 
of the cestui- guo trust tothesale. The frustes 
was & Solicitor and acted as such on behalf 
of the purchaser. It was held that the 
circumstances attending the transaction were 
sufficient to affect the purchaser with notica 
of some trust, if not the actual nature of ii; 

and that he had ‘constructive notice of. the 
trust through the knowledge of the trustbe 
who was his Solicitor. Hut ib was also held 
further that the execution by one of three 
joint tenants though it was a valid assign- 
ment of the legal interest in one-third to. the 

purohaser the actual and constructive notice 
of the trust disentitled him to the beneficial 
interest, and s re-conveyance was ordered. 
In his judgment Kindersley, V O., saya: 
"Being of that opinion, I cannot hesitate to 
conólude that quoad Boursot and Stone (the 
two trustees) the deed of assignment has no 
operation whatever. But as Holmer (that is, 
the fraudulent trustee) actually executed, -I 
think the effect of his deed of assignment 
was to vest the legal interest of one-third 
of the lease-hold property in the defendánt. 
Assuming, then, that the legal interest in 
one-third of the property passed to Savage by 
the assignment how is ib &s to. the beneficial 
interest in that one-third?’ He then dis- 
cusses the evidenca asd comes to the concaln- 
sion that the defendant had actual notice of the 
existence of thg trust sufficient to pub him 
upon inquiry and that as he had completed 
the purchase without making any inquiry, 
he could not maintain it against the reál 
owners. And he closes his judgment -by 
saying: Ib appaars to me, therefore, that 
even on the ground of actual notice, and ab 
all events on the ground of oonstructive , 
notice, Savage (the defendant) ‘cannot 
maintain a righb to the ‘beneficial interest 
even of the one-third-which was assigned to 
him by Holmer.” 


On both these grounds, ib appears to me 
that the plaintiff is entitled to the relief he 
claims in respect not only of the '7/8the ofthe 


- property, which admittedly belonged to him, 


but also in respect of the 1/8th of the 


(T) (1868) L R. 2 Bq. 134, 85 L. J, Oh um m 
L. T. $9 14 W. R. 505, 
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property which originally belonged to 
. Noorbib;. : 
Susi decreed. 
. Attorneys for the Plaintiff: Ardeshir Hor- 
. masy & Co. 
Attorneys for the Defendant: Thakurdas 
& Co. 
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BOMBAY HIGH COURT. 
ORIGIMAL Ciyi Surt No. 882 or 1908. 
January 23, 1911. 
Present:—Mr. Justice Davar. 

Tux ADVOCATE-GENERAL or BOMBAY 
—PLAINTIVR — 

versus 


 FARDOONJI ARDESHIR OURSHTJI 
FPARDOONJ1—Derenpaxty. 


Practice— Consent decree—Setiing aside of decres— 
Notice of motion— Jurisdiction Oharitable bequests— 
Public charitice—Dutribwiton of tramdees and tras 
amongst members of testator’s caste and Farasvat 
Brahmins— Oy pres doctrine, aprlicabtutly of. 

A decree ina suit made by consent of all parties, 
whether preliminary or final, cannot be set amde, 
varied, or altered by.a Judge on an application 
' based merely on notioe of motion. s 
| Irrappa v. Bhimappa, @ Bom. L. B. 600; In se 
Hatamsey Arjoon, 7 Bom. L. B. 961; Nagardas v. 
Anandrao, 0 Bom. L. R. 406, 81 B. 500, Padamabatti 
Dasi v. Ramk Lai, 370.250; 6 Ind, Cas. 060; In re 
Suffield and Waits, 29 
W. R. 808, h 

Atneworth v. Wilding, (1500) L R. 1 Ch. D. 678; 
65 L. J. Ch. 482; 74 L. T. 108; 44 W. R. 640, relied 
upon. 

In cases of charitable bequests, the Court has 
no right toset aside the wishes of the testator and 
substitute another charity in the place of the one 
directed to be established by him simply because 
that one may not be os usefulas some other that 
the Court might substitute, ° 

In re Harmemgl Prom Warden Oha: ities, 82 B. 
214 0 Bom. L. R. 203; Inre Wew Hospital, (1010) 
2 Oh. 124, relied upon. 

Bequests for tho distribution of iramdees (brass 
pota) amongst the members of the iestator’s caste 
Couiht Lohanas and Sarasvat Brahmins of Bombay 
and for the distribution of tras (& kind of copper-pot) 
and sugar-candy amongst the Oxtch: Lohamas and 
corticola dicii 1440 ni ie in Outch; are valid 
publio e esta and are le of bei 

iia equ capab being 

Attorasy General v. Pearce, 2 Atk. 87, Thakersey 
Dewraj v. Hurbhum Nuresy, 8 B. 482, relied upon. 

; Facts.—a Cutchi Lohana died at Bom- 
bay on February £8th, 1865. By his Will, he 
directed his executora to spend He. 7,500 in 
destributing brass-pots called &amdees “among 
the members of his caste and Sarasvat 
Brabmins in Bombay. He also made another 


bequest to present itas and evgarcatdy to 
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the’ members of his caste and Sarasvat 
Brahmins in 1440 villages in Cutch. The 
trustees of the Will were directed to set” 
apart a sum of Hs.1,C0,000 out of the 
testator’a estate for the charitable object 
generally. called sadavart & feast of lupses, 
dall, ghes and rice to the lame, blind, old and 
infirm and to Sadhus. i 

On [0th October 1908, 
General bronghtihis suit at the relation 
of three members of ihe  Lohara com- 
munily. The object of ihe suit was to have 
it determined whether tbe bcquests for the 
distributions of iramdees and tras were valid 
charitable bequests, In cage the bequests 
were declared invalid, the plaintiffs prayed 
that the sums required in carrying ont these 
objccta might ke applied to some charitable 
object according to the cy pres dcolrine. 
The ‘plaintiffs farther asked ibat the ex- 
pendilureon sadata:é might be considerably 
curtailed. The deferdants originally were 
the two trustees. a: 

A consert decree was parsed in the suit | 
by which the parties agreed that bequests 
for the distributions of framdees and tras 
should not be carried cut and one-third oi 
the amount usually apent on sadatart was 
fixed as the maximum of expenditure on that 
head. 
. Subsequently certain other members cf the 
Lohana community applied to be made par- 
ties and when they . were made partie, 
they applied by & notice of motion for 
setiing aside of the current decree previously 
passed. The learned Judge thereupon passed 
the following 

Order.—When this matter was, ona 
previous occasion, mentioned to me, I speci- 
fically pointed ont the difficulty I felt to Mr. 
Jinnah, the learned Counsel wko represented 
the third and fourth defendants, and I gave 
him time to consider the position and satisfy 
me that I had power*to seb aside a decree 
on an application made under a notice of 
motion. 


Although the notice of the 26th of August 
uses the words “may be reviewed,” it is con- 
ceded that this is not an application fora 
review, as the procedure laid down for such 
application has not been followed, and I must, 
therefore, deal with tho present proceeding 
as a motion to get aside a decree ine 
Buit, - 


the Advocate 


a 
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Mr. Jinnah has argued the question of the 
powers of the Court with great care and 
much elaboration and cited several authorities 
in support of hia contentions that the Court 
las power on motion to set aside ite order 
of the 16th of July and re-hear the questions 


settled by that order on their merits. Í 


may here say at once that I am by no means 
satisfled that the prelimi: ary decree passed 
by me on the 16th of July was either a pro- 
per or just one. I had no materials what- 
ever placed before me for judging whether 
the trumdee and lakana bequests had really 
become impracticable, and 1 bad no meana 
whatever of knowing whether Rs. 500 were 
sufficient efficiently to carry out the sadacast 
established by the testator by his Will. On the 
rfidavits before me and the materials therein 
contained, it seems to me that the questions 
arising in tbe suit are very arguable and 
open questions, and it is by no means clear 
to my mind that both these bequests have be- 
come so impracticable of exeéution as to re 
quire the sanction of the Court to their”? 
abandonment. Therefore; on the merits I 
was both arxious and willing that the decree 
should be set aside and the matters in ques- 
tion re-heard on their merits and decided on 
fuller materials that may be placed before 
ihe Court. I regret, bowever, I am unable 
to give effeob to my wishes because I have 
come to the conolosion that I have no poner 
to set aside the decree passed in a suit by 
corsent:of all parties to that anit òn an appli- 
“It is 
troe that the decree of the 16th of July isa 
prelimizary decree which disposes of only. 
some of the questions arising in the buit, and 
further proceedings have to be taken before 
the auit can be completely disposed of. But 
that, in my opinion, makes no difference, as a 
ect BAT decree ia all the same a decrae of 
the Court. e 

Mr. Jinnah has very strenuously argued 
that the Court has power to make the order, 
he moved for, on a notice of motion, and he 
has cited several cases in support of bis 
contention. I have most carefully studied 
every case cited by him and find that not one 


~ of them supports his contention. 


] wil shortly examine the cases relied on 
by Mr. Jinnah in support of his contention. 
The first of them is the case of Irruppa v. 
Bhimappa(1). In this cate my brother Ohanda- 


(1) 4 Bem. L. R. 009. 
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varkaer held, and, I think, very rightly, that 
the Court m Jarodin over it8 own orders: 
and that it was its duty to see that they- 
are properly drawn up and that, if there is 
any manifest error in the order made, it is 
competent to the Judge making the order: 
to correct the same, if itis brought to its 
notice before the order is formally drawn: 
up. The learned Judge very rightly de-- 
precates tke idea of putting parties to far-- 
ther -expenses and trouble of applying for’ 
a reviow of an order, when & manifest error 
is brought to the notice of the Judge making 
the order before it ia drawn up. . 

Mr. Jinnah points out tbat ia the present: 
instance the preliminary decree of the 16th 
of July has not been drawn up and sealed, 
and, therefore, I have jurisdiction to sat it 
aside and re-hear the questions settled by 
ihe decree on their merita. It must be re- 
membered that in the case of Irrappo v. 
Bhimappa (1) what the learned Judge did- 
was to correct an order by whioh he had 
limited the appellant’s right to re-argue the 
appeal on al] pointa. He found that he had 
imposed this limitation on a misapprehen- 
sion of certain facts and, on that being 
pointed ont to him, he acknowledged that 
he hed fallen into a manifest error and held 
that he was entitled to correct that error 
before the order was drawn up, as the error. 
was due to & misapprehension on his part. 
The distinction between that case and this 
ig most obvious. Mr. Justice Ohandavarkar 
was not dealing with a decrees of the Court 
formally passed with the consent of all 
patties but was merely dealing with the de- 
tails of an osder made on a review petirion. 
And apart from that, in this oase there is no 
question whatever of any misapprehension 
or manifest error on the part of the Court. 
All parties agreed that a certain decree 
should be passed and the Ooart recorded the 
agreement and passed the decree as desired 
by the parties. I do not vhink that this case 
has any application to the question arising 
before me on the present motion. 

The next cage on which Mr. Jinnah places 
This 
ja a case in which Mr. Justice Chandavarkar, 
sitting as Commissioner in Insolvency, dealt 
with an application to seb aside an order 
allowing the insolvent to withdraw, his peti. 
tion. He found that the order made by the 


(8) 7 Bom L B. 961. 
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Court was made under a mistake snd mis- - 


apprehension caused by the insolvent himself 
and he set the same aside. The learned 
Judge in the oourse of his judgment refers 
to the jurisdiction inherent in every Court to 


revoke an order made by it under & mistake | 


or misapprehension as to material faote.. The 
facts disclosed in the judgment show that the 
insolvent obtained the order for withdrawal 
of his petition on & mis-etatement of facts 
and, on that being proved before the 
Court, the Insolvent Debtor’s Court, in the 
exercise of its undeubted jurisdiction to set 
aside an order obtained by: frand or mis- 
atatement of facts, intentionally or uninten- 
tionally made, set aside the order. Here 
there is no question whatever of any mis- 
statement of facts intentional or otherwise. 
And the confiderations that apply to setting 
aside an interlocutory order in the Insolvent 
Debtor’s Court have no application what- 
ever to a decree solemnly passed in a suit 
by consent of all parties given after due 
deliberation. 

The next case relied on is my judgment in 
Nagardas v. Anandrao (8). That, again, is a 
nase where I, sitting as & Judge in Chambers, 
set aside an order made by my predecessor 
in office under the provisions of the Guardi- 
ans and Wards Act. I found there that an 
order had been made by the Judge in Cham- 
bers which amounted to a fraud on the 
minor. I found thatthe order was improper- 
ly obtained and erroneously made, that it was 
an .ordèr which ought never to have been 
made and was made by the Court per tn 
curiam. This again is a case, the facta of 
which have no application whatever to the 
merits of the present motion. 

The lest Indian case cited by Mr. Jinnah 
is that of Padmabath Dasi v. Rasik Lal. (4) ; 
and that merely shows thatthe AppellateCourt 
haying once refused to extend time to file 
paper books, re-considered the question on an 
application for dismissal of the appeal and 
gave the appellant further time to file paper 
books ; the Ohief Justice merely observing, 
“I think we have the power and we will hear 
the application on the merits." - That, again, 
‘Is a case which does not touch the merita of 
the present application. 

The learned Oounsel in the courte of bis 


argument referred to English practice ard 
&) 9 Bom. L. R. 408; 81 B. 560. 
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cited some cases collected in the Annual 
Practice of 1910 page 897. Those are oases 
under Order X XVII, rule 11, which enables 
the Court or Judge on motion or summons and 
without an appeal to correct clerical mis- 
takes in judgment or orders, or errors arising 
therein from accidential slip or omission. 
This ia not a case of any clerical mistake or 
any accidertal slip or omission. This is a 
case of a consent decree deliberately obtained 
by all parties to the suit, and, therefore, 
stands on, a very different footing. 

After the motion had been argued Mr. 
Jinnub, with the oonsent of the other Counsel 
&ppeariung in the case, asked me specially to 
refer to two English cases which I have cere- 
fully etudied. 

The firstia In re Swffleld and Watts (5). 
This case refers to an order made under the 
Solicitora. Act. It appears that Mr. Justice 
Cave, after making the order, on a subsequent, 
occasion varied that order upon motion for 
directions and gave priority to another claim. 

*Lord Justioe Fry, in the course of his judg- 
ment, saks, “Was it competent to Cave, J. to 
re-hear or modify the order which he had 
made on April 6thP I oonoeive that 
it was not." Evidently, Mr. Jinnah relies 
on what Lord Justice Fry saya was laid 
down in another case wherein it was atated 
that the Judge had power to re-consider the 
matter so long as the order had not been 
perfected. A careful perusal, however, of the 
judgments of Lord Justice Fry and Lord 
Justice Lopes would show that this case does 
not help Mr. Jinnah’s contentions but that 
on the oontrary the indications are all the 
other way, even though the matter under 
consideration was merely orders under the 
Solicitors Act and in Bankruptcy proceed- 
ings. 

“The other English case of Arnsworth v. 
Wilding (6) is, I think, £bsolutely deatractive 
of the contentions of Mr. Jinnah in this 
matter. Jt is & case decided directly under 
Order XXVIII, rule 11, to which I have re- 
ferred above. This case, if anything, supports 
the oontentions of the learned Counsel for 
the Advocate-General, who maintains that 
I cannot set aside the decree passed in 


this snit on motion. Homer, J., in this 


(5) (1888) 29 Q. B. D. 603, 58 L. T. 911; 86 W. B. 
808 


(8) (1886) L. B. 1 Oh. D. 673; 65. L. J. Ch. 483, 74 
L T. 198; 44 W. R, 540, 
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,case-in his judgment specifically draws a fliacharge the notice. 


distinction between a judgment passed by 
the Court and an interlocutory ‘order, and 
although the judgment in that case was 
passed and entered, a carefal perusal of the 
case will show that the mere entering of 
the judgment after it is passed does not affect 
the merits of the question the Court de- 
cides, 


The Court in this oase was dealing with 
& motion to discharge a judgment given ab 
the trisl of. an action, notwithstanding the | 
fact that ruch Jadran: had been passed 
and entered. The motion was based on 
the ground that although the judgment was 
passed on the consent of parties at the trial, 
it was consented to undera mistake on the 
part of the applicant. The Oourt refused 
the motion, holding that ib had no jurisdic- 
tion, after the judgment at the trial had 


been passed and entered, to ra-hear the 


case. This case is am authority for holding 
that different considerations apply to motions 
for. setting aside jadgmen!s and setting 
aside interlocutory orders and, as I observed 
before, althongh in this case the judgment 
was passed and entered," the judgments 
of Lord Justice Romer and Lord Justice 


Ootton do not indicate that it would have. 


made any difference if the judgment hed 
been merely pissed and not entered. After 
all, in matter, suck as this one before me. 
wharo the qnestion is one mainly of pro- 
cedure, the Indian Oourta must, I think, be 
guided by the provisions of the Oivil Pro- 
cedure Code and the rules made thereunder, 
and I find no provision whatever either in 
the Oode itself or the rules and orders in 
the firat Schedule thereof or the rules 
made by this Oourb which authoriz3s or 
empowers a Jadge passing s decree either 
preliminary or final to set aside, vary, or 
alter, that decree on an applieation made 
to him based merely on a notice of motion. 
It is possible that some other oourse is 
open to the applicants and I would 
welcome any application to set aside my 
decree of the 16th of July and re-hear the 
case on the merits, if I find that the pro- 
cedure adopted empowers or authorizes me 
to set my d ee aside. I have come to the 
conclusion that the prooedure adopted by 
the applicants is not the right one and, 
therefore, I must refuse the application and 
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I do so with much re- 
gret and relactanoe. 

Having regard to my views as to the 
merits of the application made by the third 
and fourth defendants,-l1 am of opinion that 
they ought not to suffer in. costs in any way, 
and I, therefore, order that the costa of all 


. parties, those of the Advocate General aud 


ihe first and second defendants who are 
trustees taxed as between attorney and gliant, 
should be costs in the cause. 

Messrs. Invsrarity and Setalead, for the 
Plaintiff. B 

Messrs. Bahadurjs and Ratkes, for Defend- 
gnis Nes. I and 2. 

Moasra. Jinnah and Lowndes, for Defend- 
anta Noa. 8 and 4. 

Measrm. Desai and Kinga, for Daladan 
Kos. 5 and 6. 

J udgment.—in this case I find 
that- I have set ont the facts and the pre- 
vious history of ib in sufficient detail in the 
judgment which I delivered on the 27th 
of September 1910 on an interlocutory. ap- 
plicition to set aside the preliminary consent 
decree of the 16th of July 1910 by a notice of 
motion. It is, therefore, unnecessary to re-, 
capitulate the same here. 

Three days after my judgment, & me- 
morandum.of review was presented to me 
and I exocsed delay and granted a rule 
which was argued before me-on the 10th of 
October. On the Advocate-General not 
objecting by his Oounse] to the order of the 


- Oourt exousing delay and admitting the re- 


view, I made the rule ablsolute, set aside 
the consent déeretal order of the 16th of 
July, and ordered the guit to be heard de woro 
on its merits. In my previous judgment 
I have given the reasons why-I was pre- 
pared to set eside the consent decree on an 
application in proper form being made to 
me. 

The two main dateien argued before me 
are, whether the bequest of Be. 7,500 for 
the distribution of iramdees tothe members 
of the teatator’s caste and Sarasvat Brahmins 


- in Bombay and the bequest to present iras 


and sugar-oandy amongst the teataton’s 
caste and Sarasvat Brahmins in 1440 
villages in Outch are valid charitable bequests, 
and whether it is practicable to carry out the 
sane, 

I feel no difficulty in holding that these 
bequests are valid charitable bequests, 
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In Attorney-General v. Pearce (7), the 
- Lord Chancellor, referring to certain be- 
quests, gaya: In the extensiveness of the 
benefit accruing from them, they may very 
properly be called public charities.” This 
ancient case is referred to and followed by 
Mr. Justice Scott in Thakersey Dewraj v. 
Hurbhum Nursey (8). 

The distribution of framdees is to be amongst 
the whole of the Outohi Lohanas and 
Serasvat Brahmins of Bombay and the dis- 


tribution of tras and sugar-candy is to be 


amongst the whole of the Ontchi Lohanas 
and Sarasvat Brahmins of Outoh. The evi- 
dence before me proves that the number 


entitled to the benefit of the tramdee bequest, 


taking one tramdee for each family, would 
be anything between 2,500 to 8,500, and the 
number of families entitled to claim & tras 
and sugar-candy under the latter bequest 
would be somewhere about 12,060. Under 
the circumstasnoes, I have no hesitation in 
holding that the two bequests under con- 
sideration are public charitable bequests, 
and there is nothing urged before me to 
induce me to hold that they are not perfectly 
valid ones. 

The learned Coursel who. appeared for the 
Advocate-General contended that it was not 
practicable to carry out these bequests and 
asked the Court to divert them and apply 
them cy pres to some other and more useful 
charity. 

Sinoe I discussed the question of the ap- 
plication of cy pres doctrine in Is re Harwesn 
Framii Warden Ohartties(9), the Appeal Court 
in England has discussed the same subject very 
elaborately in I» ro Weir Hoepital (10), and 
I find that the principles on which the 
Courts should act bave been re-affirmed and 
stated again with great clearness. 

In cases of ck aritable bequests, the Court 
has noiighb to set aside the wishes of the 
iestator and substitute another charity in the 
place of one directed to be established by 
him, simply bavause the one might not be 


so useful as some other that the Court might - 


substitute. This question is settled so de- 
finitely, and the principles are laid down with 
such clearness, that I think it is unnecessary 
to enter into a further legal discussion of 

t an 2 Atk. 87. " 

8) 8 B. 433. 

(0) 89 B. 214; 9 Bom. L. R. 1208 

(10) (1910) 2 Ch. 124, 
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the subject. Far from these two charities be- 
ing impracticable of being carried out, the 
trustees. had made all preparation to oompls 
with the testator's directions under orders 
Basil 
Scott, given so far back as November 1907, 
and 3,000 tramdess and 10,000 tras are 
already ‘manufactured and ready for dis- 
tribution. There is absolutely no diffloulty 
whatever in putting the testator's wishes 
into execution and carrying out his direc- 
tions, and no scheme whatever is necessary 
for the ‘carrying out of theses two bequests 
anyhow. 

l find the first four issues in the affirmative 
and I direct the first two defendants to 
carry out the two bequests without any 
further delay. No finding is necessary on the 
fifth issue. 

The ae question to consider is, whether 
the trustee-defendants are bound to account 
for their management and whether this snit 
should be referred to the Commissioner for 
the purpose of taking accounta of their 
management of the trust estate. The Ad- 
vocate-General has led some evidence of a 
very loose and unsatisfactory character for 


. the purpose of supporting his contention that 


the trustees should be ordered to account for 
their management. Both the trustees are 
men occupying respectable positions in life, 
one of them being an old and a trusted At- 
torney of this Court. Mr. Inverarity asked 
me specifically to take a note that his client, 
the Advocate-General, did not charge the 
trustees with misappropriation of trust funde. 
All he said was that there were certain 
items of expenditure incurred by the trustees 
which required explanation ard that some 
of the items of expenditure appeared to be 
unauthorized. Mr. Bahadurji for the trustees 
defendants has expreased his willingness to 
render all accounts of hig clients’ manage- 
ment of the trust properties. Mr Jinnah 
for defendants Nos. 3 and 4 pressed me not 
to put the irust furd to the expense of 
having & prolonged and unnecessary in- 
vestigation before the Commissioner. The 
learned Counsel for ihe Advocate General, 
however, has insisted on his right to have 
the accounts taken, and he has assured me 
that the Advocate-General will see that in 
the taking of scconnis no unnecessary or 
harassing proceeding will be adopted on his 
behalf. I tave every reason to believe that 
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this assurance will be carried out and that 
the proceedings will not be prolonged if the 
Advocate- Generalis satisfied on an examina- 
tian of the accounts that there has been no 
real misuse of the trust funds. As this case 
has to go to the Commissioner also on 
other points, itis, I think, desirable that the 
Advocate-General’s wishes should be complied 
with and the trustee-defendants directed to 
account for their management of the turat 
properties. The added defendanta may 
or may not appear before the Oom- 
missioner on the taking of accounts. 
They must decide that for themselves. If 
. i find that they adopt a tronblesome or 
vexatious attitude before the Commissioner, 
I shall certainly take that into consideration 
when dealing with the question of costs of 
this.suit. The Commissioner in‘taking ac- 
counts will have to ascertain what is tle 
residue of the property available for the other 
charities mentioned in the Will. I find issue 
No. 8 in the affirmative. 

The question as to whether the *sadavaraé 
ia oarried on by the defendants trustees in 
conformity with the directions contained in 
the Willor not and what is the amount 
necessary fer carrying out that sadavaroi 
will also be referred to the Commissioner; 
and I will defer my finding on issue No. 6 
as to whether-a scheme for this and other 
charities mentioned in the Will should be 
framed by the Court or not till after the 
report of the Commissioner is received by the 
_ Court. 

The consideration of the question involved 
in issue No. 7, as to whether the residue of 
thé teetator'as estate is validly devoted to 


charities, will also stand over till the report. 


is made and the Court ia in a position to know 
what isthe residue available for the pur- 
poses of the other charities. 

The last questiom for consideration is the 
appointment of new trustees No doubt, the 
trustees-defendants were bound to appoint new 
trustees in the: place of Mulji Vussonji who 
died in 1897 and Sakerbai who died in 1903. 
Their delay in doing so up to now is repre- 
hensible, but I do not think that that alone 
is sufficient to deprive them of the right 
which is conferred on them to nominate their 
co-trosteea. They propose toappoint Sunderji 
Mulji and Devkaran Parpia. As I know 
nothing about them, I think it is necessary 
that the Commigsioner should investigate and 
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ascertain whether they are fit and proper 
persons to be appointed trustees, and, if there 
is nothing objectionable, I will appoint them. 
The plaint asks for the sale of the Basaar 
Gate Street property. Nothing has been 
proved before me to induce me to interfere 
with the trustees. defendanta’ discretion and 
direct the sale of this property, and I make 
nó order in respect of that property. 
Decree of the Court will be decree declar- 
ing that the bequesta for the distribution of 
iramdees, irgs, and sugar-candy are valid 
publie charitable bequests, that they are 
capable of being carried out, and directing - 
the trustee-defendanta to carry them: out 


forthwith. 


The suit will be referred to the Commis- 
sioner to take an ordinary account of first 
two defendants’ management of the trust pro- 
perties from the date of their appointment, 
and to ascertain and report what is the re 
sidue available for the purposes of the other 
charities in the Will mentioned. The Com- 
missioner will also  agoertain and report 
whether the sadavarat at Walkeshwar, es- 
tablished by the Will of the testator, has been 
carried ont by the trustees. defendants in con- 
formity with the directions of the testatcr 
given in his Will. He will also ascertain and 
report what is the sum snfficient to carry on 
the sadavarat in the manner directed by the 
Will. The Commissioner will further enquire 
whether Sunderji Mulji and Devkaran 
Parpia are fit and proper persons for being 
appointed trustees under the Will of Parpia 
Pradhan. If he finds that they are not, he 
ia to ascertain and report the names of two 
other fit and proper persons to act as trustees, 
auch persons to be members ofthe Cutchi 
Lohana caste or of the Sarasvat Brahmin 
community. 

Farther hearing to stand adjourned till the 
receipt of the Oommissioner’s report, aid 
further directions are reserved. 

Costs of all parties up to date including all 
costs reserved, if any, to be paid out of the 
irust funda, those of the plaintiff, tae Advoo- 
ate-General, and of the first two defendants 
who are trustees, to be taxed as between 
attorney and client. 

Attorneys for the Plaintiff: Messrs. Osa 
& Vaidya:. 

Attorneys for the Defendant; Messrs. 
Unwala & Pirojshaw; Maiubhai Jameiram & 
Madon and Shamrao Minocheher Hiralal 
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BOMBAY HIGH COURT. 
ORIGINAL Civit Suir No. 852 or 1908. 
February 28, 1911. 
Present:—Mr. Justice Davar. 
TEMULJI JAMRETJI JOSHI— 
"Purn 

i versus 
Tun BOMBAY ELEOTRIO SUPPLY axp 
TRAMWAY OOMPANY LIMITED— 
DevenDaktT. 

Negligence—Tort— Oontributory negligence—Atiempt 
to board tram-car in motion— Damages for injury 
susicined —laabiity of tram-car company. ' 

If & passenger chooses to attempt to enter or 
lave a moving car, he does so at his own risk. 
Ib is not what a prudent man should or would 
do, and if he does it and sustains injury in the 
act of doing so, it would be an accident or misfortune 
for which the company owning the car could in no 
event be held Hable. 

While a tram-car was in motion, the plaintiff at- 
tempted to jump on the foot-board, but he failed to 
get a firm grip of the bar and although he suc- 
ceded in putting oue footon to the foot-board 
aud raising his body, he immediately fell back 
owing to ihe motion of the cerand his inebility 
to grasp the ber firmly. Plaintiff sued the Tram- 
way Copmany for damages for the in]ury sustained 
by him: - 

Held, that the plaintiff was not entitled to the 
damages as the accident end the consequent injury 
were due entirely to the negligence on the part of the 
plaintiff. - 

Blyth v. The Bermingham Water-works Company, 
(1858) 11 Exch 781; 25 L- J. Ex 21%, 2 Jur. (w.s) 
888, Buttmfeld v. Forrester, (1809) 11 Bast 60; 10 
R. E. 483; Padley v The London ond North Western 
Railway Company, (1870) 1 App. 754 46 L. J. Eroh, 
573; 85 L. T. 627, 25 W.R. 147; Wakelin v. The London 
und Sowth Western Railway Company (1880) 
12 App. 41, 653 L J. Q B. 220; 55 L. T. 709, 85 WR. 
141, 51 J, P. 404, relied upon. . 

. Mr. Jinnah, with him Mr. Kanga, for the 
Plaintiff. 

Mr. Strangman, Advocate- General, and Mr. 
Inrevarity, for the Defendants. 

Judgment. The plaintiff in thia case 
is employed in the workshops of the B. B. 
& O. T. Railway Company, and works there 
as & fitter, earning a rupee and twelve annas 


a day. 


- On the 16ih of November 1908, he was 
residing at Bardora, but having heard that 
there was illness in the family ot his sister, 
who was residing at Fores Koad, after 
finishing his work on that day, “he went to 
hia siricr's house. He feurd her child ill 
and he was sent io call in Dr. Fernandez 
who residen nt. Girgauom Back Road. After 
having called at the Doctcr’s bungalow, he 
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started to go back to hia asister’s house. 
He attempted to board one of the defendant 
company's long bogey oarriages and was 
trying to get in by the middle entrance, 
when he fell, his right foot got under one 
of the wheels and the wheel ran, over and 
caused injuries to his toes. ^ He has filed 
this suit olaiming Re. 5,000 from the 
defendant company. charging that the 
accident and the consequent injuries were 
due to their negligence. 

The defendants deny that they were guilty of 
any negligence. They charge, on the contrary, 
that the accident.was due to the plaintiff's 
negligence, and in any event deny liability 
alleging that the plaintiff was guilty of 
contributory negligence. They say that 
the injuries complained of by the plaintiff are 
very much exaggerated and deny that he 
haa suffered damage as claimed. 

The story told by the plaintiff, as to 
how this accident happened, is that on 
emerging from Girgaun Deck Road into 
Oherni Road he found one of defendant 
company’s tram-cars ‘standing still at 
a tram station rear the Prarthna Samaj, 
and with the object of getting on to the 
car he went up to the middle entrance of 
the said car, caught hold of the railing, put 
his right foot on the foot-board, and was about 
to put his left foot to the car, when all ofa 
rudden the oar was atarted at a signal given 
by theConduotor and tke said foot- board tilted 
and slipped slantwise from beneath the foot of 
the plaintiff, in consequence of which the plain-. 
tiff lost his balance and his hold on the railing, 
and was forcibly thrown on the ground and 
his right foot was severely injured." This 
is his story as told by him in his plaint. 

In his examination before the Oourt he 
repeated this story as to the oause of his 
accident, and was fully examined by the 
learned Counsel who appeared for him, on 
the whole of his case, 

In traversing the allegations of the plain- 
tiff, the defendante say. “That the car men- 
tiored in the plaint was not standing atill 
when the plaintiff attempted to board it, the 
Raid car was running and in motion, it had | 
passed the Prarthna Samaj stopping place 
and was proceeding ata pace of about seven 
miles an hour to the next stopping place, | 
when the plaintiff improperly and negligently 
tried to get on the car when it was in motion 


at & distance of about 165ft. from the Prarthna 


+ 
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Samaj starting place and, failing to make 
good hia footing, fell." 

After the plaintiff had been cross- examined 
on the question of his own and the company's 
negligence and just as the learned Advocate- 
General was starting to question him as to 
his injuries and damages, it seemed to me 
that, if I found against the plaintiff on the 
question of negligence, all the evidence that 
would have to be recorded on the question of 
the plaintiff's injuries and his damages would 
be entirely useless. Mr. Jinnah for the plain- 
tiff told me that he had lengthy evidence to 
oll on the latter questions Under these 
circumstances, I suggested to the learned 
Counsel for both parties that the hearing 
should then be corfined to the firat three issues 
which covered the question as to negligence, 
and that the case should proceed further in 
the event of my finding in favour of the 
plaintiff on those issues. Counsel on both 
sides assented to this suggestion and the 
evidence thence forward was confined to the 
first three issues which are: (1) whether the 
alleged injuries to the plaintiff were caused 
by the negligence of the defendants as alleged 
in para. No. 5 of the plaint; (2) whether the 
said injuries were not causedby the negligence 
of the plaintiff as alleged in para. No. 8 of the 
defendants’ written statement: and (3) whe- 
ther, if the defendanta were guilty of negli- 
gence, the plaintiff was not guilty of coon- 
iributory negligence. 

These questions involve considerations of 
facts, the legal principles involved in the 
consideration of the questions before me are 
well settled and clearly defined. 

In Blyth v. The Birmingham Water-works 
Oompany (1), Baron Alderson saya :— 

"Negligerce is the omission to do some- 
thing which a reasonable man, guided upon 
those considerations which ordinarily regulate 
the conduct of human affaire, would do or 
doing something which a prudent and reason- 
able man would not do. The defendants 
might have been liable for negligence if 
unintentionally they omitted to do that 
which & reasonable person would have done or 
did that which a person taking reasonable 
preéantion would not have done." 

The question of oontributory negligence 
was considered in Butterfield v. Forrester (2), 


D (1858) 11 Exch. 781, 25 L. J, Ex. 212; 2 Jur. 
. (3) (1809) 11 East 60; 10 R. R. 498. 


as early as 1809, and ihe principle is moat 
tersely put by Lord  Ellenborough in one 
sentence, wherein he says, “One person 
being in fault willnot dispense with another’s 
using ordinary care for bimself.” 

Amongst the cases where charges of 
negligence are made and denied and oo: tri- 
butory negligence pleaded, the case most 
favourable to the plaintiff is that of Badley v 
London | and North- Western. Railway Company 
(8) where Lord Penzance in delivering the 
judgment of the House of Lords Jaya down 
certain propositions of law which, he BAB, 
cannot be questioned. 

"The first proposition is ihat the plaintiff 
in an action for negligence cannot succeed, if 
it is found by the Jury that he has himself 
been guilty of any negligence or want of 
ordinary care which contributed to cause the 
accident. And as a qualification to this pro- 
position the next proposition laid down ia, 
that althongh the plaintiff may have been 
guilty of negligence and although that negli- 
gence may in fact have contributed to the 
accident, yet if the defendant could in the 
result by the exercise of ordinary care and 
diligence have avoided the mischief which 
happened, the plaintiff's negligence will not 
excuse him." 

I think it is necessary to refer to only one 
other case, that of Wakelin v. The Londou 
and South-Western Railway Company (4), 
where Lord Watson, in the course of his 
judgment, lays down the law of negligence 
in the following words :— 


"It appear to me that in all such cases 
the liability of the defendant Company must 
reat upon these facte, In the first place, that 
there was some negligent act or omission on 
the part of the Oompany or their servant 
which materially contributed to the injury or 
death complained of, and in the next place 
that there was no contributory negligcneo on 
the part of the injured or deceased person. 
But it does not, in my opinion, necessarily 
follow that the whole burden of proof is cast 
upon the plaintiff. That it lies with the 
plaintiff to prove the firat of these proposi- 
tions, does not admit of dispute. Tho mere 
allegation or proof that the Company were 
guilly of negligence is altogether irrelevant. 

(8) (1876) 1 App. 764; 48 L. J. Ex. 578; 86 L. T. 
087 ; 25 W. B. 147. 


(4) (1668) 19 App. 41; 56 L. J. Q. B. 229, 65 L. T. 
709; 85 W, B. 141; 51 J, P, 404. 
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They might be guilty of many negligent acts 
or omissions which might possibly have 
occasioned sn injury to somebody but had no 
connection whatever with theinjury for which 
redress is sought and, therefore, the plaintiff 
must allege and prove not merely that they 
were negligent bat that their negligence 
caused or materially contributed to his 
ury. 
ih these principles before my mind, l 
will now proceed to discuss the evidence 
given in this case. The plaintiff in his 
evidence maintains that the tram-car was 
stationary when he attempted to enter ib, 
and he relies on two acts of negligence on the 
part of the defendant company and gays that 
the accident and the oonsequent injuries were 
ihe direct result of these two acts of negli- 
genoa. First of all, he charges that the 
foot-board of the middle entrance was loose 
and shook violently, when the tram started, 
- gs he waa trying to geb in ‘and, secondly, the 
Conductor negligently and without giving 
him sufficient time to get in started the car, 
and the jerk with which the car started, 
coupled with the inseoure oondition of the 
foot-board, caused the accident. He then 
goes into details as to what happened after- 
waids and tells the Court how the tram was 
stopped to pick him up, how ib was stopped 
again to enable one of bis witnesses to examine 
the foot board, and how it was stopped 8 
third time before reaching the next stopping 
station in order to erable oertain other 
witnesses nlso to examine the foot-board. 
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Conductor and the driver of the tram-car on 
the other side, as to whether the tram waa" 


stationary or in motion when the plaintiff 


attempted to get in and as to the exact spot- 


at which he attempted to board the car. 

After the electrification of the tram-cars in 
Bombay, certain Bye-Laws have been sano- 
tioned by the Government but they came’ 
into force after the date of the accident. The 
previous Bye- Lavs, framed under section 24 
of Bombay Aot I of 1874, are published in’ 
the Government Gaceits of the 15th of April 
1875, at page 294, Part II. One of them 


“is, Passengers are forbidden to enter or to 


leave tha car while it is in motion.” The” 
horse-trams ` for which these Bye-Laws 
were made, used to stop at all places to pick 
up and put down passengers. The electric 
trams stopped at certain fixed places to take ` 
up and discharge passengers, and I take it 
that till the new Bye Laws came into opera- 
tion, the old ones were in forsee. But whe- 
ther there is a Bye-Law or there is not a 
Bye-Law to that effect, the fact remains that 
if a passenger chooses to attempt to enter or 
leave & moving car, he does so at hia own 
tisk. Ibis not whata prudent or a reason- 
ablə man should or would do, and if be does’ 
it and sustains injury while in tHe aob of 
doing 80, it would be an accident or & miz- 
fortune for which the defendant company’ 
could in no event be held liable. : 

If tbis tram had been stationary when the 
plaintiff attempted to board it, I cannot 
conceive the possibility of his falling out. 


His evidence is corroborated almost in every- lt does not take many seconds for a man to get 


detail by his witness Mr. Burjorji Framji 
Mehta, a yc ung gentleman who had just then 
passed his Pleader's examination and had not 
atarted practising as a Pleader. 

After disoussing the evidence, His Lordship 

rooeeded :— 

i After carefully considering all the evidence 
in the case, I have come to the conclusion 
that the foot-board of car No. 68 was not 
loose on the night of the 16th of November 
1908, and the fall of the plaintiff while 
attempting to board that car was not due to 
any fault or defect in the fixity of the board. 

And now we must look clsewhere for an 
explanation as to how tho plaintiff fell and 
auetained the injuries be complains of. 

Tere ir direct conflict of evidence between 
the plaintiff and his witnesa Mehta on the 
one side, and his ,wilnets Lewis and the 


^ 


into a tram-car from the road. The evidence 
in the ease conclusively establishes that 
electric trama after stoppage do not start with 
a jerk. Standing instructions to all drivers 
are to starb on the first notch and then get 
on to the second, the third, and the fourth 
notches, one after the others Assuming that 
the board had been loose, if the tram oar had 
been stationary when the plaintiff attempted 
to board it he would not have fallen out. 
If the car had been atationary, his band 
grip on the ber would have been firm, and, 
when one foot was on the foot-board and 
the car had started, he would Lave:had no 
difficulty in putting his other foot on and 
getting into the car. The Conductor and the 
driver both say ihat the acaident took place 
at scme distance from the starting station 
and after the car had been in motion. Ther 
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is no doubt that the plaintiff's witness Mr. 
Mehta was very much excited at the time 
of the accident. 
him not to sit down there like a woman but 
to take the names of passengers. I -bave no 
doubt whatever that the excitement was due 
purely to good-heartedness. He gathered 
the names of two or three passengers, wrote 
them ona piece of paper and pub them in 
the plaintiff's pocket, and I quite believe 
that he was aotuated in all he did by 
sympathy for a Parsee who had sustained 
injury. He says, when he saw the plaintiff’s 
head come up and disappear, the car was 
stationary, but I think there his powers of 
observation are again at fault. The defend- 
ant Company in their plan, Erbibt No. 3, in 
ihe de bene esse examination of Mr. Crisp, but 
the place of, accident at a distance of 183 ft. 
from the stopping place near Prarthna 
Samaj. That plan is prepared on the atate- 
ments made by the Conductor Dolatia Raghu. 
It may be that the tram had not proceeded 
so far, but to my mind, onthe evidence 
before me, itis quite clear that the tram 
had left the stopping station and was in 
motion when the plaintiff attempted to board 
it. The Oonductor Dolatia gave his evidence 
in & manner that impressed me favourably. 
He said he started the tram when there 
Were no passengers left at the Prarthna 
Samaj Station to pick up, and I believe he 
ia telling the truth there. There is no 
doubt that the Conductor also secured the 
names of some of the passengers. He says 
he gave them to Mr. Wilkiuson. His state- 
‘ment taken down by Mr Wilkinson, and 
the names of these two witnessed are not 
‘forthcoming. I do not believe that the de- 
fendants are intentionally keeping those 
back. Mr. Wilkinson is nob in bheir service 
now and his letter to Mr. Orisp of the &th 
of February 1909, Exhibit A, in the de bene 
osse examination “of Mr. Orisp, is a very 
peculiar and unintelligible document. 
- telling Mr. Orisp that he was afraid if a 
suit was filed against the Company that the 
Company would not fare well, he suggests 
that, therefore, they should be prepared 
for- eventualities, “and secure the aid of 
the Police, if matters go too far." What 
‘he means*exactly ibis difficult to conceive, 
He is not in the Company's servioe,. and I 
have nó doubtin my mind that I am told 
the truth when the defendants say - they are 


The plaintiff says he told 


After’ 


not in possession of the report made by the 
condactor to Mr. Wilkinson or of the paper 


containing the names of the two witnesses ob- 


tained by the Oonductor. | 

The impression produced on my mind 
by the evidence in this case is, that the 
plaintiff on that night, when he emerged 
from Girgaom Back Boad on to Oharni 
Road, saw a tram moving away from its 
stopping station near the Prarthna Samaj 
and that he attempted to get in while the 
car was in motion. If the car had been 
atationary, ib aeema to me thet it is' in the 
highest degree improbable that this accident 
could have happened. The most probable 
explanation of the occurrence appears to 
me to be that the plaintiff tried to jamp on 
the foot-board while the car was in motion, 
that he failed to get & firm grip of the 
bar, that although he succeeded in putting 
one foot on to the foot-board and raising 
his body, he immediately fall back owing to 
the motion of the car and his inability to 
grasp the bar firmly. 

I come to this conclusion with very great 
regret. The plaintiff is a poor msn; he 
undoubtedly sustained serions injaries hick 
necessitated his remaining in Hospital from 
the Sth of November 1908 to ‘the 6th of 
January 1909. He was not able to re-join 
his service till the llth of February 1909, 
and’ I have no doubt he is telling the truth 
when he tells me that he is not as strong 
and as fit to do.hia work after the accident 
as he was before. He must have already 
spent & considerable sum of money in pro- 
seouting thia" suit in this Court and his 
failure means ruin to a man of his means. 
It is most lamentable, under the cironm- 
stances, that he should have ome to this 
Oonrb with a case that he is not able to esb-- 
ablish. l 


I find the Ist issue in the negative. 
I find the 2nd issue in the affirmative. 


' Finding on the 8rd issue with regard to 
contributory negligence becomes unnecessary 
as I have oome to the conclusion that the 
accident and the consequent injury were due 
entirely to negligence on the „part of the 
plaintif. 


- I digmiss the suit, and I must do so with 
costs. : ; - 
r Swit dismissed. .. 
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Attorneys for the Plaintiff: Messrs. Kanga 
and Sayant. 

Attorneys for the Defendants: 
Üraigie, Bluni and Caros. 


ON 


(s. o. 18 Bom. L. R. 352.) 
BOMBAY HIGH COURT. 
Frest Orvin Appeat No. 91 or 1910. 

< February 28, 1911. 
Eresent: —RBir N. G. Ohandavarkar. KT., 
Judge, and Mr. Justice Heaton. - 
GOVINDRAO NARHAR PINGLE— 
PLAINTIF? 
ters 


AMBALAL MOHANLAL—Deranpanr. 

Dekkhan Agriculturists! Relief Act (XVII of 1879), 
ss 8(y), 15 B—Awardon reference without inter- 
vention of Cowri—Decres in terms of award — Power of 
Court to modify decree. 

Where & decree for payment of mortgage-money 
and for male in default of payment is passed or 
an award made on a reference without the in- 
tervention of the Court, the decree is nob one in a saib 
for salo as contemplated by section 15B, read slong 
with section 8 clause (y) of the Dekkhan Agricul- 
tarista' Relief Act and consequently the Court cannot 
grant relief under section 15B. 

Ghulam Jalani v. Muhammad Hassan, 30 I. À. 51; 
29 C. 107; 4 Bom. L. R. 161; 12 M. L. J. 77; 25 P. R. 
1902, relied upon. 

Mohan v. Tukaran, 21 B. 78; Gangadhar v. Mahadu, 
8°B. 20, explained. 


Messrs. 


- 





Firat appeal from the decision of the. 


First Class Subordinate Judge at Poona, in 
Darkhast No. 285 of 1908. 

Mr. Jayakar with him Mr. P. P. Khare, for 
the Appellant. 

Mr. Ooyay with him Mr. N. V. Gokhale, for 
the Beapondent, 

Judgment. 

Chamdavarkar, J.—So far as the appeal ig 
concerned, it aust fail. Wo disposed of 
the pointe argued in the course of the hear- 
ing. 

The cross-objections of the respondent must 
be allowed for the following reasons: — 


The appellant, who is found by the lower 
Court to bean agriculturist within the meen- 
ing of that term as defined in the Dekkhan 
Agriculturists’ Relief Act, had an award made 
against him and in favour of the respondent 
by arbitrators on reference without the inter- 
vention of the Oourt on & mortgage, with di- 
rections as to payment of the mortgage-money 
and sale in dase.of failure to pay. The sward 
was flod in Court by the respondent and a 
decree made ia its terma. The respondent 
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having applied for execution of the deoree, 
the appellant prayed for relief under section 
15B of the Act. The lower Court grant- 
ed the prayer. 
It is now contended before us by the res- 


-pondent in sapport of his croas-objections to 


the decree that the Court had no po te act 
under section.15 B, because (it is urged) the 
original decree, of which execution was sought 
having been passed on au award, is not & 
decree in & suit for saleas contemplated by 
that section read along with section 3, clanse 
(y)of the Act. In support of thatoontention, the 
respondent's Counsel relies on the decision of 
this Court in Mohan v. Tukaram (1), where it 
was held that an application under section 
525 of the Code of Civil Procedure (Act XIV 
of 1882) io file an award, to which agriol. 
turist debtors are parties, is not & suit within 
the meaning of sections 8, 12, or 47 of the 
Dekkhan Agriculturists’ Relief Act. The ap- 
pellant's Pleader, on the other hand, replies 
that the decision in question should no longer 
be regarded as good law binding on this Conrt 
having regard to the judgment of the Jadisial 
Committee of the Privy Council in Ghulam 
Jilani v. Muhammad Hassan (2), where their 
Lordships say of an award made by arbitrators 


_on reference by parties without resort to liti- 


gation, that “proceedings described as a suit 
and registered as such must be taken to bring 


- ihe matter" under the cognizanoe of the Court 


&nd"that the order made thereon is & 'dacree 
within the meaning of the expression as defined 
in the Civil Procedure Code. 
. It is to beremarked at the outset that the 
reasoning of the judgment of this Court in 
Mohan v. Tukaram (1) proceeds partly on the 
consideration that the procedure laid down in 
the Civil Procedure Code with-reference to an 
application to flle a private award is different 
from that prescribed for the hearing of an or- 
But though the procedure Varies 
the result is'the same in one respect, vts., that 
in either case, the Court passesa decree. And 
a decree, as defined in the Code, is a final ad- 
judication on the rights of the parties in a 
sui, That makes a proceeding, which ends in 
a decree in terms of a private award, filed in 
Court, & suit. 

To that extent the reasoning of. ihe judg- . 


mentin Mohan v. Tukaram (1) is fairly open to 
21 B. 03. 
EA 187; 39 L À. 5l; 4 Bom. L. R. 16]; 12 p. 
L. J. 77, 35 P. Be 1003. 
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criticism. Bat dasi examination of -the 
judgment with reference to the point whioh 
the Oourt had to decide, shows that reasoning 
was nob necessary for the aclual decision and 
that the broad conclusion from that reasoning 
—vts., that an application to file an award is 
nòt a snib within the meaning of the term in 
the Oode of Civil Procedure— is an obtier dio- 
tum. 

If we look to the actual point decided by 
the judgment in question'and to: that part of 
the reasoning in it, which was necessary to 
support it, no inconsistency will be found be- 
tween Mohan v. Tuiaram (1) and the Privy 
Council decision in Ghulam Jilani v. Muhdm- 
mad Hassan (2). 

What the Court had to decide in Mohan Y. 
Tukaram (1) was, whether a private award to 
which agriculturist debtors are parties, can 
be filed by Civil Courts withcut adjusting the 
accoact under the Dekkhan Agriculturists’ 
Relief Act. For that purpose the Court had 


to consider whether such an application was: 


& suit within the meaning of sections 8, 12, or 
45 of the Act. ; 


That was the narrow question for decision, ` 


whether an application to flle an award is a 
guit of the kind or kinds contemplated by the 
. Ast. 

The latter portion of the judgment in 
Mohan v. Tukaram (1) examines some of the 
sections of the Aot to arbwrer it. Segtion 47 
(mistaken in the judgment apparently for sec4 
tions 48) enables parties to refer their dispute 
through a conciliator to arbitration. Accord: 
ing to the Aot, effect has to be given by the 
Court to the MEE withont sorutiny (section 
45).. Section 12 requires the Üourt to give 
effect to an agreement to refer a dispute to 
arbitration, when the parties are before the 
Court, and to file it under seotion 522 of the 
Oode of Civil Procedure (Aot XIV of .1882). 


Frorh these provisions -the judgment pro-. 


ceeded to draw its cbncelgsion in the following 
words:— If the Legislature has thus thought 


fit to preserve the full effecta, -of an award in: 


` the case of sreferencetoarbitrators made after 
proceedings begun, there is, wethink, noreason 
for presuming that it hada contrary intention 
in the case of a reference aud award prior to 
such prooeedings.. We think we ought to fol- 
low the rulifg in Gangadhar v. Mahadu (3) 
and hold that the award should be filed without 


inguiry under section 13. 
* 3) 8 H. 20. 
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In other words, the Court is not empower- 
ed by the Dekkhan Agricultorista’ Relief Aot 
to re-open an award mace on a private refer- 
ence and go behind it for the purpose of tak- 
ing accounts between the parties and pass a 
fresh decree under the Act. That is the point 
of the decision in Mohan v. Tukaram (1) 
following Gangadhar v. Mahadu (8); and the 
ground necessary end sufficient to support it, 
as given n the judgment, consista in the 
scheme and intention of the Act, according 
to which an application to file such an award 
is not a sait of the kinds contemplated by it. 

This ground is, I think, unassailable. “If, 
according to the scheme aad intention of the 
Dekkhan Agriculturista’ Relief Act, a private 
award must be given effect to by the Court 
when it is filed anda decree passed on it 
without referenoe to the provisions of the Act 
as to examination of the merits of the case 
from the commencement of the transactions 
between the parties, and asto the taking of 
anaccount between them, it would be nullify- 
ing the scheme and intention of the Legisla- 
ture to hold.that an application to flle such 
an award is a suit of the kind contemplated 
by the Act. 

The principle of Mohan v. Takarm (1) and 
Gangadhar v. Mahadw (8) so far is not 
touched by the judgment of the Privy 
Council. The Dekkhan Agriculturiste’ Relief 
Act has been amended in some respects since 
both, Gangadhar v. Mahadu (1) and “Mohan v. 
Tukaram (8) expounded the law in 1888 ang 
1895 respectively, and yet the Legislature 
has not modified the Act so as to show that 
the law in question is contrary i its inten- 
tion. 

“That principle applies to the present case, 
Here we have a decree for sale passed in 
terms of a private award filed in Oourt on 
application. Sach an application may bes 
guib, bat -it is nob a suit for sale within 
the meaning of cl. (y) of section 3 ‘of the 
Dekkhan Agrioulturists” Relief Act, because 
a suit for sale contemplated by the Act is 
one in which the Oourt is required to do 
certain things, which the Act by necessary 
implication forbids in the case of EET - 
to fle private awards, i 


‘On these grounds the wee Oourt's: TN 
must-be reversed and the darkhast remanded 


for frosh hearing and disposal.- Appéllant 


to pay the costs of this appeal and cross- 


* 
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objections to the respondents. Other costs 
of the darkhast to be costa at the fresh hear- 
ing. 

Heaton, J.—The appellant, the judgment- 
debtor, asks for a decree more favourable to 
him than that modified by the Firat Class 
Subordinate Judge of Poona but I see no 
good reason to suppose that the discretion 
exercised by the First Olass Subordinate 
Judge was erroneously or even injudiciously 
exercised. Therefore, [ would dismiss the 
appeal with costs. 

“The respondent submits by way of cross- 
objections that the Subordinate Judge had 
no power under section 15 B of the Dekkhan 
Agriculturiste’ Relief Act to alter the decree. 
His reason is that the deores was not obtain- 
ed in asuit for redemption, foreclosure or 
sale of the descriptions mentioned in section 
8 ol. (y) or al. (€) of the Dekkhan Agri- 
ulturists’ Relief Act. If there was not such 
a suit then section 15 B does not apply and 


the Subordinate Judge had ne authority to . 


alter the deoree. 
- The decree was obtained on an award the 
result of arbitration vut of Oourt. The pre- 


sent decree holder made an application to 


. have the award filed. It was.filed and a 
decree in its terms was made. It is this 
decree which the First Class Subordinate 
Judge purporting to aot under the authority 


given by section 15B of the Dekkhan Agri- ' 


culturistas’ Relief Act, has modified. 

The award related to a mortgage-debt and 
provided how that debt was to be discharged. 
It has become a decree and is substantially, 
it is said, a mortgage-decreeor & decree such 
as is made in a mortgage suil. This, 
will admit, fer though it is not in form 
a decreas which could be made under 
the Transfer of Property Act and perhaps 
not strictly in the form of a decree which 
conld be made under the provisions of the 
Dekkhan Agriculturiste’ Relief Act, it is in 
substance the adjustment or settlement of a 
mortgage debt. 
which that decree was obtained waa not a 
suit of the descriptions mentioned in 
section 3 ol. (y) or (s) of the Dekkhan Agri- 
culturiste’ Relief Act. The suit was a suit 
to file an award. That is how the suit can 
be and must be described. It cannot be 
described asa. suit for foreclosure, or for 


. the sale of property or for redemption; and 


- 
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it is the description of the suit with which 
we ‘sre concerned. But in substance also 
there is no similarity between a suit to file 
an award even though the award relates 
to the discharge of & mortgage-debt, and 
a suit for foreclosure, sale or redemption. 
In the former the Court is not asked to 
and does not determine the amount” of 
the mortgage-debt or the conditions on 
which or the way in which that debt is to 
be discharged. All these matters are de- 
termined -out of Court and the Court only 
has to decide, if the question be raised, 
whether there was an award which the 
law .regarda as binding. In the latter 
kind of suit the Court goes into the rela- 
tions existing between mortgagee and 
mortgagor, determines the amount of the ' 
mortgage debt, and how it is to be dis. 
charged. 


To me the two suits areessentially differ- 
ent; not alike sither in description or in 
form or in nature. Therefore, I would set 
aside the order of the Firat Class Subordi- 
nate Judge and allow the croas-objections 
with costa. 


I have not based my decision on the 
argument that an application to file an 
award is nota suit as wax held in the case of 
Mohan v. Tukaram (1) for there are 


l difficulties in the way of following - that 


decision in consequence of the observations-of 
the Privy Oounoil in the case of Ghulam Jilani 
y. Mohammad Hassan (2). Whether the 
difficulties are inguperable it does not seem 
to me to be necessary here to inquire. 
Decree reversed 
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In Ohota Nagpur where Acb I B. O. of 1879 isin 
force, a reasonable notice to quit is necessary to eject 


` a tenant who holds over after the expiration of an 


tural lease. 
The affect of Ram Narain Bahu v- "Maasgru Urao 


"40. W-N. 703, bes been voiy considerably wedkenad 


by the subsequent decisions in Suatu Das v. Jadu 
Nath,8 0. W. N. 774; and Deo Nundan Pershad v. 
Meghu Mahion, 11 O.W.N. 225; 5 O.L J. 181, 84 O. 57, 
One month's notice ig not reasonable. 
What isreasonable notice is a question of fact to 


.be decided by tha Court, having regard to all the 


ciroumstances of the case. 

Appeal from the decree of the Sub- Judge 
of Singbhum, dated July 7th, 1910, reversing 
that of the Munsif of Ohaibassa, dated Feb- 
roary 16th, 1967. 

Bebo Baidya Noth Dutt, for the Appellant. 

Bubu Ram Oharan Mitra, or the Respond- 


` ent, 


J udgment.—tThis was & suit to re- 


‘ cover possession of a certain village in the 


possession of the defendant. The plaintiff's 


- case was that this village had in 1830 been 


leased to the defendant for 20 yeara and thas, 


. after the expiration of that period, the de- 


t 


fendant had been allowed to hold over from 
1950 to 1965 on the terms of the lease; that 
thereafter the plaintiff, on the 15th January 


: 1906 imsued a notice on the defendant 2 
- give up possession witbin one month; bu 


' barred by: Section 111 of: ‘the Bengal Tenancy l 


that, as the detendant did not give up posses- 
sion, he became a trespasser from the ex- 
piration of the term of the notice and that 
the plaintiff was accordingly entitled to re- 
over possession; 

The suit was decreed by the Munaif ; but 
on &ppes] the firat Subordinate Jada un- 
lawfally remanded the vase for re-trial. This 
order was set aside on appeal to this Court ; 


“and the case went back in order .that the 


appeal might be re-heard in accordance with 
law. 
The learned Sabordinate Judge, who next 


-dealt with the case, dismissed the suit, part- 


ly on the ground that the suit was barred by 
section 111 of the Bengal Tenancy Act, and 


partly on the ground that the notice served. 


on the defendant was not reasonable and 
sufficient. 204 < 
The plaintiff appeals to this Oourt. 
In the view we take ‘of the second ques- 
tion, ib is not necessary for us to discuss 
or deoide the question whether the suit is 


Act, 
It appears to us that the learned Subordi- 
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nate Judge was ER right in thinking 


- that the defendant was entitled to reasonable 


notioe. It is perfectly clear that the defend- 


. aot was a tenant under the plaintiff. 


. It hasbeen argued that he was a mere 
rent collector; but itis clear from the kabu- 
kyat, which he executed, that that was 
An area of I Aaland 3 reks 
of land, which, we are informed is more than 
20 Dighas, was leaned: to him ; and out of this 
area, he had to collect renta from tho tenants 
in possession of' 8 bighas and 18 cottas; so 
that in ‘respect of the remainder of the land 


-leased to him it cannot poasibly be said that 


he was merely & rent collector. By the kabw- 
liyat an annual rent was reserved ;and there- 
fore when the defendant held over, after the 


‘expiration of the kabnisyat, ib must be con- 


sidered that he continued to hold the land at 
an &nnual rent and that the tenancy was 4 


yearly tenancy. That being.so, it seems to: 


us clear thathe was entitled to reasonable 
notice. 


ra 


Reliance -has been placed by the learned - 


Vakil who appears for the appellant on the 
case of Ram Narain Sahu v. Muangru, Urao 
(1) in which it was certainly held that in & 
Distriot in which Act Iof 1879 (B.O.) is in 
foroe, no notice to quit is necessary to eject a 


` tenant who holds over after the expiration of 


an agricultural lease, there being no provi- 
sion in the Act for auch notice. 

That, however, was nota suit between & 
landlord and tenant; and the effeob of that 
case has, in our. opinion, been very oonsider- 
ably woakened by the snbsequent decisions it 
the oases of Sifaiu Dass v. Jadu Naih Dass 
(2) and Deo Nundan Pershad v. Meghu Makton 


. (8), as haa been pointed out by the learned 


Subordinate Judge. 

Tt has been argned that these cases are 
distinguishable, inasmuch as they were not 
decided under Act I of 1879. But the case 
of Sulaiu Dass v. Jady Nath Dass (2) was 
decided.under Act X of 1859; and it haa not 
been shown to us that the Act in thih parti- 
cular respect differs very widely from Act I 
of 1879. And in the case of Digambar 


Mahio-v. Jhari Mahto. (4), decided by two. 


learned Judges, one of whom wasa party 
to the decision of Ram Narais Sahu Y. Haan- 
a) 4 0. W. N. 792. 
sae W. N. 774. 
au 10. W. jJ 235, 6 O. L, J. 181, 540. 57, 
4 0, 701. 
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gne ‘Urao (1), the learned Judges remarked: 

“ The question of notice to quit in cases com- 
ing under Bengal Act VIII of 1869, which 
Act, similar to Act X of 1&59, has been cor- 
sidered in several cases," and then proceeded 
to point out that in these cases it had been 
held that a ratyaé was entitled to reasonable 
notice. Certainly, the provisions of Bengal 
Act VIII of 1869 are not in this respect dis- 
tinguishable from those of Act’ I of 1879; 
ard the-only section which deals with eject- 
ment, namely, section 52, is conched in exacta 
ly the same terms ag section 88 of Àot I of 
1879. 

Moreover, in the cage of ` Kishors Mohan 
Roy Chowdhury v. Nund Kumar Ghosal (5), 
which was nob decided under the Bengal 
Tenancy Act, or under any particular Ten- 
ancy Act, but under ihe general law, it was 
held that a yearly tenant was entitled to six 
‘ months’ notice expiring at the end of. a year 
of the tenancy. No doubt, this was not fol- 
lowed in the case of Digambar Mahío v. Jhari 
Mhato (4), to which we have-already referred; 
but in that case also it was held that reagon- 
able notice was required. 

Finally,'we may refer to the case of Partab 

Narain v. Margi Lol Singh (6), in whioh it 
was held that in the case of a yearly tenanoy 
reasonable notice was necessary, thongh that 
notioe need not necessarily determine the, 
tenancy at the end of the year; but that the 
question, what was reasonable notice was & 
question of fact to be decided by the Court, 
having regard to all the circumstances of the 
Case. 
. Now, having regard to all the circumstances 
of the present case, itis clear that the notice 
given was not - reasonable, as thd learned 
Subordinate Judge has pointed ont. i 

The defendant was bound, under the terms 
of the kabultyat, to pay the full rent for the 
year ending the 31st March in the month 
of Mugh. Notice, however, was served on 
the 18th January, andunder it he had. to 
leave the village by the 5th February, and, 

as the Subordinate Judge remarks, it would 
have been impossible for him, under these 
circomstanoes, to realise his rent from the 
tenant. 

This, however, is & question into which, 
perhape, we are hardly entitled to go, as the 

(b) 24 0. 720, 

(6) 18 C. W. N. 049; 8 Ind. Osa. 656; 36 0, 027. 
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question whether the notice was or was not 
reagonable is & question of fact, but we thiuk- 
ib is nob going too far to say that the deci- 
-sion of the learned Subordinate Judge on 
this point, in our opinion, was eminently right. 

We think, therefore, that the appesl must 
be disiniased with costa. 


Apreal dismissed. 


` (e. 0.15 O. W. N. 555 note; 6 C. L. J. 8 note.) 
"^ OALOUTTA HIGH COURT. 
- Szoomp Orvis Apprat No. 2346 or 1905. * 
June 11, 1907. _ 
Present: —Mr. Justice Rampini and 
Mr. Juatice Sharfuddin. . 
BASUNTA KUMAR GHOSH—Ptaixtire - 
APPELLANT 


MOTI LAL GHOSH AND OTHEER— - 
DeyexpaxTs— RESPONDENTE, 

* Partition Act (IV of 1893), &. 4—Incokventonce i^ 

. dividing property —Fossession to be left with person in 
atak ON S Ota pensation to others. 
* Whether section 4 of the Partition Act applies or 
not, it is & well-known Sane. of equity, which 
must be adopted in all tion cases, that, when it 
is Inconvenient to divide a property, thab property 
sues ba okt far hie! dasceslón of the person in ocou- 
pation, and the other persons Who cennot conveniently 
got actual possession compénsabed. 

. Appeal from the decree of the Sub-Judgb 
of 24 Pergannahs, dated August 29th, 1905, 
affirming that of the Mungif of Alipur, dated 
May 27th, 1904. 

Babus Provas Ohander Mitter and Amarendra 
Nath Bose, for the Appellant. 

Babus SÀib Ohander Palit and Jadu Nath 
Kanjilal, for the Respondents, . 


Judgment.—This is an appeal 
against a decision of the Subordinate Judge 
of the 2-$.Pergunnahs, dat8d the 29th August 
1805. 

The appeal arises out of a anit for parti- 
tion. The ares of the land, to be divided is - 
very small. The. land consists of 3 plots, 
one of 7 cottahs on which a dwelling-house 
has been erected, another near the dwellirg- 
house consisting of 1 bigha, 6 cottahs and & 
tank the area of which is 1 Agha. The 
plaintiff has been fonnd to have a1/10th 

* Referred to in 7 Ind. Ons, 844. 
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Share in plots Nos. 1 and 2 and 1/20th share 
‘in plot No. 8. 

“The Munsif has held ‘that, as the defend- 
ants have erected kasdi gos on the 
plot. of 7 cottahs and have done so without 
opposition on the part of the plaintiff, or his 
predecessor in interest, and as this plot 
constitutes the family. dwelling-bouse ` of 
the ‘defendants, while the plaintiff is a 
Stranger to the family, it will be very 
inconvenient to every one concerned, if plots 
Nos. 1 and 2 be divided by metes and 
bonnds He has, therefore, allowed the de- 
fendant to buy up the .plaintiff's share ata 
-proper valuation thereof. The learned Sub- 
ordinate Judge hag affirmed the decision of the 
Munsif on this point. ~ 

Then, with regard to the ` tank, the 
Couris below have found that it is not 
convenient to divideit and have, therefore, left 
it joint. ` 

The plaintiff appeals to this Court and 
argues, first, that the Courts below are wrong 
in applying section 4of Aot, IV of 1893; 
secondly, thatthe plaintiff is entitled to parti- 
tion of the tank; thirdly,. that the procedure 
laid down in Beclion 4 of Act IV of 1898 has 
not been followed; fowrthly, that the basis of 
the valuation adopted by the Munsif is not 
' odrrect, and, ffthly, that the question of the 
share of tho plaintiff in plots Nos, 1 and 2 is 
not berred hy ras judicata, 

In our opinion there is nō foroe in any of 
“these pleas. 

It seems to us from TM manner in which 
this case has been argued before us that 
no mode of partition whatever would satisfy 
the plaintiff. The objections to the partition 
affected by the lower Courts seem to us per- 
verse and unreasonable. The Munsif and the. 
Subordinate Judge have, we think, very 
properly not allowed any partition of the 7 
cottahs plot upon which the defendants, to 
-the knowledge of the plaintiff, erected their 
dwelling-house. It would certainly" be very 
inconvenient and improper to have  at- 
tempted tg divide this plot, particularly as 
the plaintiff is a stranger to the family of 
the defendants, and has &right only to & 
1/10th share in it. 

Similarly, . -plot No. 2 should be left in 
‘the “enjoyment of the ocoupants of the 
: dwelling-house erected on plot No. 1. ]iis 
. tho merest, technicality to ray, in the firat 


- pas that scction 4 of Act IV of ds does 
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. the plaintiff his due share. 
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not apply to the partition of this land, and 
then to argue that the Courts have not 
adopted the procedure laid down in section 4 
of Act IV of 1898. Whether section 4 of 


^ Act IV of 1898 applies or not, itis & well 


known principle of equity, which must be 
adopted in all partition cases, that, when ib 
is inconvenient to divide a property, that 
property must be left in the possession of the 
person. in occupation, and the other person 
who cannot conveniently get actual possos- 
sion compensated. 

As for the tank, it appears to us to be per- 
verse in the extreme for the plaintiff to at- 
tempt to insist on a partition of it. “He has 
only a 1/20th share on it, The tank 
ia 1 bigha in extent; and it would certainly 
be very inoonvenient, if. not impossible, to 
divide such a tank into 20 parts and to give 
‘It appears 
to us a very excellent arrangement for the 
plaintiff that the tank should remain in the 
enjoyment of himself and the other co par- 
oeners. 


Then, with regard to the 4th plea of the 
appellant; that the Courts below have not 
adopted a proper basis of valuation, it appears 
to us that, if anything, they have given the 
plaintiff tbo much compensation. The plain- . 
tiff in his plaint valued the whole of the 16 
ancas of the property at Rs. £5. For the 
purpose of Oourt-fee duty, he has valued 
the suit at Re. 115; and for the purposes of 
jurisdiction at Has. 530. Now, the Munsif 
has not adopted the market-valua or the 
Court-fee valne, batihe value for the pur- 
poses of jurisdiction and bas given the plain- 
tiff his share i to that value, namely, 
on Rs. 530. 


‘Then, with regard to the last plea, that 
the question of the share of the plaintiff 
in plots Nos. 1 and 2is not barred by res 
judicata, -thst appears to ns to be entirely un- 
reasonable. The pleader for the plaintiff- 
appellant admits that his client's share in 
the tank has been found to-be 1/20th in the 


"previous litigation. But, he says, that this 


only applies to plot No. 8, and that is then 
no res sxdscaia as to plots Nos. 1 and 2.-The- 
Subordinate Judge has not found that there 
ig any fes judicata with regard to thé plain- 
tiff's share in plots Nos. land 2. But the 
 Munsif hag found that hia share in plots 
Nos. l and 2 is 1/10th. That finding hps been 
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affirmed by the Subordinate Jndge and it: 
concludes -us. 
. This appeal is accordingly dismissed with 
costs. 

` Appeal dismissed. 





(s. o. 76 P. W. B. 1911.) 
PUNJAB OHIEF COURT. - 
SICOND OVIL Apprat No. 631 or 1909. 
March 21, 1911. 
- Present: —Mr. Justice Johnstone and 
Mr. Justice Chevis. 
JAWALA-PLAINTIFFR— ÁPPELLAXT | 
VITTUS ; 
INDAR AND ornrgs —DrrFENDAKTS-— 
RESPOX DENTS. 
Oustom—Alionation—Gift of ancestral property on 
account of matrimoninal alliance between the children 
of the donor and the donee — Eatinction of donee's family 
— Last mals holder learing a widow — Property reverts 
to-donor’s famuy—Limtiaiton for recovering such pro- 
perty—Alienation by the toidow— Minor when act oound 
by a compromises in a suit — Proof of ancestral properi 
— Limitation Act (IX of 1908), Beh I, Arts. 141, 144. 
According to the general customary rule of ihe 
Punjab, ancestral property gifted on acoount of a 
matrimonial alliance between the childrenof the 
donor and the donee reveits tothe former’s rever- 
sioners on the extinction of the latter's family. 
Qware.— Whether this rule extends to self-ac- 
quired property aleo. | 
Under. Article 144 of Act IX of 1908 the donor's 
reversioners can recover the property within 12 years 
from the death of the last male holder, but if he 
happens to leave a widow this limitation will begin to 
run (under Article 14] of the Act) from the date of 
hor death. : 
A gift by the, widow of such “property is invalid, 
A compromise in a suit brought by the revar- 
sioners to Sot aside the gift does not bind a minor 
‘reversioner who isnot properly represented a 
next friend; and subject to the Law of Limitation he 
can on attaining majority follow the property 
wherever it goes by ignoring thet suis altogether. 
‘In the absence of any other proof, the history of 
the foundation ofa village is sufficient to prove whe- 
ther certain land situate therein 1s ancestral, 
Further appeal from the order of the 
Divisional Judge, Jullundhur, dated the 16th 
June 1909, reversing the order of tho Munsif, 
lst Olass, Jullundur, dated the 23rd Decem- 
ber 1908. 
. -Rai Sahib Pandit Sheo Narain, for the 
Appellante. 
Mr. Nand Lal and Bakhshi Gokal Ohand, for 
the Respondents. ] : 
Judgment. 
Johnstone, J,— It is not necessary for the 


j urpoees ofthis further appeal to state’ the 
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history of the case and the pleadings at 


length. We will merely explain our own 
findings and point out where, in our opinion, 
the Courts below bave erred. 


First, we hold withont hesitation that ` 


plaintiff is reversioner to Nathwa, deceased, 


` to whom the land in suit belonged. Both are 


descended from one Phu]a. The frst Court 
held first that plaintiff is reversioner of 
Nathwa and then, by some confusion 
of thought, that he is'wot The lower 
Appellate Court rightly held that he is. 

Neat. we hold, as the lower Appellate 
Oourt has done, that the suit is not time- 
barred. The first Court erroneously counted 
time from the date of the death of the.son 
Gulaba donee, t.e, 18th November 1894, 
whereas the irne terminus a guo, as Divi- 
sional Judge points out, is the death. of 
Musammat Nihali, widow of Gulab, which 
occurred less than 12 years before suit. 

Thirdly, the manner in which the property 
came successively into the hands of Roda, de- 


V ' Fendant, Indar, defendant; and Gnesha Singh, 


defendant, is thie, Musqmmat Nihali (her 
huaband and son both being dead) madon 
gift uf it to Roda on 80th November, 1877. In 


1902 Sahib Ditta, who the pedigree table - 


shows was reversioner of Nathwa, along with 
Kanhaya ond plaintiff, sued for a declaration 


againat the gift, which.auit was compromised, . 


Roda admitting the gift by Nathwa, on the 


following terms—Roda to, have half and : 


Sahib Ditta, plaintiff, and Kanhaya half; 
Musammat Nihali to be maintained by Reda: 
the respective shares of Sahib Ditta, plaintiff, 
and Kanhaya not specified, Sahib Ditta 
responsible, should plaintiff, who was & minor 


and apro forma defendant, object. No guardian: 


of plaintiff assented to the compromise. Then 


` Roda sold highalf to Indar, and Ganesha Singh 


sued for pre-emption and got a decree on pay- 
ment of Hs. 1,139. It is clear tons that plain- 
tiff cannot be held bound by the aforesaid 
compromise, or by what followed it. He is 
entitled to ignore it entirely andto have his 
rights adjudicated upon onthe basis of his 
relationship to Nathwa and of the customary 
rule of reversion of gifted property upon the 
extinction of the donee’s family. a 
Fourthly, in our opinion, the property has 
been proved ancestral qua. plaintiff. In the 
Courts below no sufficient inquiry was made 
into this point: but with the help of the 
katfyats in the Settlements of 1851and 1883 


x 
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we have arrived at a conclusion in favour of 
the plaintiff. There is no reason whatever to 
doubt-thess-katfyais, for they were recorded 
long before any of these disputes arose, and 
the karfyat of 1585 shows clearly that more 
than 100 years (probably 150 years) ago the 
Jagirdar of the day brought in five batches of 
Jats (including the Kondola goi, to which 
. Phula and thé plaintiff belong) and others 
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to clutivate the land. Now Phula is only - 


Nathwa's great-grandfather, and thus, there 
is a strorg presumption that he or an ances- 
tor of his, was one ofthe Jats brought iu, es- 
pecially as his descendants pre all held land 
in the village. Thus, we overrule both Courts 
below on this point, which is really the. cra- 
cial point in the case. The property being 
ancestral qua plaintif, and the land having 
been giftcd to Gulaba by Nathwaon ecoount 
of matrimonial alliance between their-child- 
ten, the customary rule of reversion fully ap- 
plies. Mr, Sheo Narain argues that. even if 
the property were not ancestral, the rule of 
reversion would come in; but heis unable to 
point to any authority for what isat best s 
doubtful proposition and, in the circumstances, 
we are not called upon to express any 
definite opivion upon it. 

It isplain,therefore, that plaintiff musthave 
half the land in suit, for by ancestral shares 
he ia entitled to half and Sahib Ditta, and 
Kanhaya to the other half. The question is 
from whom should he get it. The first Court 


dismisse’ hia suit, The lower Appellate Court, . 


holding that the litigation of 1902 barred 
plaintiff's claim against all bnt, Sahib Ditta, 
and as he and plaintiff together got $ by the 
compromise, and that these t woare equally en- 
titled, gave plaintiff only 1th against Sahib 
Ditta. This seems to us unsound and incorrect. 
Plaintiff can ignore the litigation of 1902 in 
tolo 88 we have shown above, and he must 
have his half. Apparently, when this suit was 
- brought, Ganesha, pre-emptor, had half and 
Sahib Ditta the other half; and Sahib Ditte 
‘had engaged to hold birsel! liable for any 
‘olaima by plaintiff and indemnify Roda in 
case of any such claim; and thus the appro- 
priate decree is clear enongh. For tome un- 
explained reason, Kanhya does not seem to 
heave held or to bold any of this land. It is 
not quite certain how ihe land is precisely 
‘held at this moment; and for these reasons we 
‘aocept the appeal and give plaintiff a decree 
‘for ihe land im enit, ihat ia~we add 3th to the 


- 
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share decreed by the lower Appellate Court. 
This decree will be executed primarily against 
Sahib Ditte If the share held by hit suffices 
to satisfy the decree, well and good; if not, 
plaintiff can execute for any deficiency against 
Genesha Singh, defendant. Sahib Ditta will 
pay half of plaintiffs costs throughout. 
Plaintiff will pay Ganesha Singh’s costs 
throughont. i 

Chevis, J.—] merely wish to add that Iam 
rather inclined to the view that it was not 
neceasary for plaintiff in this case to prove 
that‘the land deacanded from ® common 
anoestor of himself and of the donor. f 


Appeal accepted. 





(s. c. 77 P. W.R, 1011.) . 
PUNJAB OHIHF COURT. 
BEOOND Orviz Appmat No. 888 os 1909, 
February 35, 1911. 
Present: —Mr. Justice Ohevis. 
SHANKAR DAS amp oraees—Deranpiuts 
— APPELLANTS 
versus 
MUHAMMAD AMIN ant OTHWES— 
Prautires,—_BAHAWAL-BAKHSH AND 


(TRERS— DEFENDANTS — R RAFO3DWET3, 
Alienation— Minor Muhammadan — Bale of joint pro- 
perty by minor's brother as do facto hashed for sister's 
marriage-—-Nacessity— Reasonable 
Reasonable expenditure on the marriage sol & sister 
who has not taken a share in her father’s property is 


- 


: a family necessity, because it is the duty of all tho 


brothers to provide for the marriage of such a gister. 
ere the brother of a Muhammadan minor sells 
joint property for a consideration, the whole of which 
is not for necessity, the minor can recover his sharo 
aftar paying the money actually raised for his benefit. 


Farther appeal from the order of the Divi- 
sional Judge, Sialkot, dated the 18th January 
1909, varying thet of Sub Judge, Ist Olass, 
Sialkot, dated the lat February 1908, deoree- 
ing plaintiff’s claim. 

Mr. Nond Lal, for the Appellants. 

“Lala Ohunt Lal, for the Respondents. 

Judgment.-—Khair Din, who died in 
1888, left four sone, Bahawal Bakhsh, Muham- 
mad Shafi, Muhammad Amin (alias Ilahi 
Bakhsh), and Feréz Din. Bahawal Bakhsh 
acted as Manager of the family. On the 
14th Ootober 1898, he mortgaged 95 kanals, 
18 marlas for Re. 160-$0 Shankar Das aud- 
Inhar Das. On lst September 1960, he took 
Rs. EO more from them, writing a bond. 
On 4th September 1900, he sold to Shankar 
Das, Devi Dial, Jai Rim and ‘ghar Das, son 
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of Liachman Des, the land now in suit for 


Rs. 800. This land belonged equally to all 


the four sons of Khair Div. At the time of 


the sale Muhammad Amin and Feros Din 


were minors. Bahawal Bakhsh professed 


to act as their guardian, and ag agent of. 


Muhammad. Shafi, who is a Guard on the 


` N. W. Railway and who had sent him a power-~ 


of-attorney. Muhammad Amin and Ferox Din 
now gue to recover their half of the land sold. 
Both the lower Courts have held that the snit 
was brought within 8 years of pleintiffs’ 
attaining their majority. The first Court held 
that the sale was for the benefit of the whole 
family and gave a decree on payment of 
Ra. 400. The learned Divisional Judge on 
appeal held that the sale was not for the 
benefit of the minors and decreed possession 
free of payment. The vendees have appeal- 
ed to this Court. 

For the vendees it is again urged, that as 
regards Muhammad Amin the claim is 
berred by reason of the suit having been 
brought after he had attained the age of 21 
years. [Itis urged that the best evidence to 
produce would have” been an extract from 
the birth registers and that the medical 
evidence ia unreliable and also the school 
registers. But I do not think the medical 
evidence can be lightly thrust aside. Both the 
lower Oourta have relied on it, and I see no 
sufficient reason to differ fromthe concurrent 


findings of the two Oourts. I hold, therefore, ` 


that Muhammad Amin was less than 21 at 
date of institution of suit and that the claim 
is wholly within time. 

Next, to decide the radion whether the 
tale was for the benefit of the minors, The 
details of consideration are as follows: — 


Ra. A. P. 
To redeem the previous 
. mortgage of 14th Octo- 5 
ber 1898  .. 160 0 0 
To pay off the bond of Jat i 
» :Beptember 1900 .. 80000 
Farnest money paid in 
advance Y zs b 0 0 
Received by a bond 100 0 0 
Received in cash before 
Sub-Registrar for mar- 
riage of sister and edu- 
- cation and bringing up 
of the minors . 455 0 0 
Total Rs. £00 0 Q 
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- Tis said that Rs. 400 were spent on the 
marriage of the sister Musaminit Aishan, that 
money was also spent on the marriage of 


: Muhammad Shaf, and that the rest of the 


money went in educetional expenses of the 
minora and ordinary family expenses. Ags 
regards the marriage-of the sister it does 
appear from the evidence that she was 
married somewhere abont the time of 
the sale in question, and I certainly -omsider 
it the duty of allthe brothers.to provide for 
the marriage of a sister who had not taken 
a share of the property. Not to provide for 
this marriage: would be disoreditable, so I 
consider this expenditure was necessary. and 
for the benefit of the whole family. The 
family seema to me to have been fairly well. 
to-do, and I am not prepared to say that 
Rs. 400, which sum is said to have bsen spent 
cn the-marriage, was an unreasonably large 
gum. 

Ás to the marriage of Muhammad Shafi 
I think his own share of the estate should, 
hear the burden of the expenses attendant on 
this marriage. 

‘As to the plea that money was needed for 
the education of minora and family expenses, 
I cannot agree. Itin, of course, easy to make 
Buoh-asserbions, but it ia clear that Khair 
Din left a large amount of land, & great deal 
of which was ohahs land, as may be seen by 
looking at tho fards filed with the plaints in 
this case and in the connected onse (see Civil 
Appeal No. 473 of 1909, which Ihave had to 
gend to a Division Bench for hearing) and it . 
has not been shown what became of the pro- 
duce of this land. Khair Din left a widow 
anc one unmarried daughter, but I do not 
see why the profits of the land should not 
have been ample to maintain them all. He 
also lefta house, and Re. 833, which was in 


' deposit with the Commissariat Department, 


So, Babawal Bakhsh could not complain that 
he had no cash where-with to meet current 
expenses when his father died. Educational 
expenses at & primary school are not very 
great. Sol cannot see ihat there was any 
necessily to Bell the land for ordinary family 


- expenses, and a sale of land for an unneces- 


sary object certainly cannot, in my opiniog, be 
said to have been for the benefit gf the minor, 

As to the plea that other land worth 
Rs. 400 was afterwards bought. for the 
minors, I fail to see how it can be pre- 
sumed that that land was bought with 
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part of the  sale-money. now under 
consideration. The sale-deed in question 
only spueks of marriage expenses of the 
sister and -educational and other ex- 
penses of the minors. And the purchase of 
‘laud was made only in 1808, while in 1902 
more laud belonging to the plaintiffa and 
‘their brothers had been sold for Ra. 1,442 
(this sale is attacked by the plaintiffa in 
the connected case, vide Civil Appeal No. 473 
of 1909) soit seems much more likely that 
the Rs. 400 spent in 1903 in acquiring 
fresh land waa part of the Ra. 1,449 than 
that it was part of the Hs. 500 which 
formed the sele-money now in question. In 
‘face of the .sale-money row- in question 
only Hs. 560 was received in cash (includ- 
ing the bond for Hg. 100) the rest going to 
pay off the prior mortgage and-bonud, and if 
Hs. 400 were spent on the sister's marriage, 
there would not remain as muoh as Re. 400 
for the purchase of other land. 

Bahawal Bakhsh, no doubt, supports the 


- vendees, and says the money was needed fox 


family expenses, but he could scarcely be ex- 


- pected to say otherwise, as he is not likely to 


say that he was guilty of gelling the land 
of his minor brothers without any good reason 
Tor “so doing. 

. I dor nob gore Tas RA Lo aay that he ia 


acted selfishly and that he has- spent on, 


himself money which he has realized partly 
by the sale of the land of his minor brothers, 
for the evidence would not support such 
findings against him, but I do say that, in 
my opinion, it has not been shown that the 
&ilenation in question was necessary and that 
the sale-money was expended in a way 
benefitting the minora, excepting the gum 
spent on the marriage of their sister, 
which I consider may reasonably be al- 


lowed. I should say that Bahawal Bakhsh . 


was a bad Manager, and this is, in my 
opinion, putting the maesi construction On. 
the csse. 

Having held that the sale was not 


wholly for the benefit of the minors, I find 


ib unnecessary to discuss a further point 
which has been argued before me, vi, 
whether & minor can, even on re-payment 
of the sale money, recover possession of 
land sold by his defacid guardian when 
such sale is shown to have been wholly for 
his benefit. It is admitted that when the 
sale is found to be nol wholly for his 
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benefit he ean recover his land on pay- 
ment of such part of the sale-money as 
is found to have been  reoeived for his 
benefit. i 

I so für accept the appeal as to -make 


_the decree one for possession of the land 


in suit on paymentof Rs, 200 (s. e., d of the 
Rs. 400 spent on the sister's marriage). 
As neither party has aucoesded in fall, 1 
leave the parties to bear their own oosts 
a 

Appeal T aocepted, 


EE 


(a. c. 79 P. W. R. 101L) 
PUNJAB CHIEF COURT. 
Orvit Raviaiox No. 839 or 1908. 
May 8,1909. - 
Preseni;—Bir Arthur Reid, Kr., Ohief Judge, - 
&nd Mr. Justice Williams. 
HANS RAJ—DnmogsmS-HOLDRE—P ETITIONER 
versus : 
SOOHHT SINGH AND orauas—JupGweaxr- 
DEBTORS — RESPONDEATS. 

Oinl Procedure Code (Act XIV of 1882), s. 284— 
Kascution of decres—Atiachmsnt of aacashal property 
ofa Jat deceassd 3udgmsni-debtor —Assats. 

Although a Jat following the ordinary agricultural 
custom of the Punjab has powor to alienate darin 
his life-time his ancestral property for noceasity, b bul 
when he dies without exercising this power and the 

property paasoa into the hands of-his heirs, it cossos 
to be n part of the assets of his estate for the due 
disposal of which the heirs are bound bo account 
under section 284 of the old Civil Procedure Oode. - 

Petition under section 70 (a) of Act XXV 
of 1899 against the order of the District 


: Judge, Gardaspur, datad the 16th Neoember 


1907, reveraing that of the Maunsif, lst 
Olass, Batala, in the District of Gurdaspur, 
dated the 18th November 1907. 


Facts.—Ono 9ch Jaly 1895, a money- 
decree fon Hae. 387-12-0 was passed in favour 
of H. and others against L. a Jat of Tahsil © 
Batala in the Gurdaspur District. In parti- 
tion the decree fell to the share of H. Meen- 
while, the judgment debtor died and H. 
applied ‘for execution of the decree against 
S. and other sons of the deceased. H. also 
. prayed that they may be held personally liable 
on the grounds that,— 


1. They have sabêne lots of moveable 

property as cattle,-eto., which they 

~ have disposed .of and not account. 
ed for,  . X 
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9. L. has left two houses and 114 Fanals, 
9 marlas of land of which they are 
in possession. 
7 The sons of the judgment-debtor pleaded 
thet,— 

1. They were neither personally reapon- 
sible nor the property left by the deceased 
was liableto attachment and sale in execution 
of the said decree. They, no doubt, did in- 
herit 14 ghwmaos of land and two houses but 
not the cattle, etc., whioh their father had al- 
ready transferred to one Ganda Shah before 
bia death. 

2 The land was under mortgage. “After 
redeeming it they have kept 6 ghumaos with 
them and have mortgaged the rest to one 
Ganda Shah for Hs. 676. As regards the 
houses, one of them bas fallen down and-the 
other is necessary for their use and occupa- 
tion. as agriculturisi8 and fopeqhéntiy nob 
liable to attachment. . 

The first Court overruled their sprebtiona 
holding that they did get the cattle, eta, 
which they have disposed of and not account- 
ed for, and that they are in possession of 
the deceased’s land amd houses according to 
{heir own showing. It accordingly held the 
deceased's sons were personally liable and 
issued warrants for attachment of tbe houses. 
On appeal the firet Court’s order was reversed 
and the property relesiged. 

The decree-holder then applied to the 
Ohief Court to revise the order of the Dis- 
iric Judge. 

Mr. Justice Obatterji admitted the peti-- 
tion, and when the case came on for hearing 
before the learned Ohief Judge he referred it 
ioa Division Bench on tbe ground thata 
question of great importance was invólved 
therein. 

Tbe Hon'ble Mr. Muhammad Shaf, for the 

etitioner, 

Rai Bahadur Bakhshi Sohan Lal, for the 
Respondents. . 

Judgment.—In this case it has not 

contended before us that the attachment 

the house was defensible, but the point 
has been taken that the respondents are ` 
personally liable to satisfy the judgment- . 
. ereditor (applicant) to the extent of the 
valuo of the land and houses which they 
have inherited from their deceaked father 
(the judgment-debtor). To this contention 
we are not disposed to accede. The land Wan 
presumably ancestral, for the houses have 
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been definitely alleged to be so by the re- 
spondenta, and the esserlion has not been 
challenged. But if this ‘is so, the righte of 
the deceased owner in respect of them were 
limited, did not amount to complete domi- 
nium, and, but Lor the power of alienating for 
necessary purposes, (which, so far aa the case 
before us goes, was not ecercised), rather 
resemble, in some respects the rights ofa 
life-tenant than those of a sub-proprietor. 
It cannot, therefore, be said that the land 
and house in the hands of the present owners 
are assets of the eatale of the deceased judg- 
ment-debtor for the due disposal of which the 
respondenta are bound to account under rection 
234 of the Civil Procedure Oode. The applica- 
tion is accordingly dismissed with costs, — 
Petition dismissed. 


(s. c. £0 P. W. R. 1911.) 
PUNJAB OHIEF COURT. 
Oi1rIL Revision No. 1503 or 1908. 
December 12, 1909. 
Preseni:— Mr. Justico Williams. 
KARTAR SINGH Ayo orHgR3—JUDGMEENT- 
DEBTORS——PETITIONBRS 


~ 





terns : 
MUNSHI RAM-—DzrobumN-HOLDNBE— 


^ RESPONDENT. 

Oivil Procedure Code (Act XIV of 1882), s. 234 — 
of decree — Attachment of ancestral pro- 
party of a deoeised Jat in the hands of his heirs — Assets. 
When ancestral actually comes into the 
hands of the heir and has not been charged by the 
original debtor in his life-time is not an asset of the 
deceased debtor's estate which the heir is bound dnly 
to apply “and to &obount for ander section 284 of the 

old Code of Civil Procedure. 
Hansraj v. Bochst Singh, 70 P. Wi R. 1911, 11 Ind. 


, Oaa. 375, followed. 


Petition under section 70 (b) of Aot XVIII 
of 1884, as amended by Act XXV of 1899, 
against the order of the Divisional Judge, 
Jullundur, dated 13th May 1903, confirming 
, that of the let Olass, Munsif, Jullundur, 
dated 6th December 1907, allowing attach- 
ment and sale of two houses. 

Mr. Oeriel, for the Petitioners. 

BR. 8. Pandit Sheo Naratn, for the Respond- 


"ent. 


Judgment.--This case is really con- 
oluded by the Division Bench‘ judgment in 
Hansraj v. Sochet Singh (1) and, according. 
tò the prinaiple laid down in tmb judgment, 
the property must be released from attach- 

ment. Ancestral land and hongea when 


they have actually come into the hands of 
(1) 70 P. W. R. 1611, 11 Ind. Cas. 375, 


* 
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the- heir’ and the original debtor has not 
charged them in his life-time, are not assets 


of the deceased debtor’a estate which the © 


heir ig bound duly to apply and to account 
for. " 

. This application is &ocordingly acoepted, and 
I direct that the property be released from 
attachment and that the respondent pay the 
judgment-debtor's costa throughout.  Plee- 


der'à fee Re. 15. 
Application acospted. 





(s. o. 82 P. W. B. 1911.) 
PUNJAB OHIEF COURT. 
- Sxoowp Orvis ArrmaL No. 879 or 1903. 
i Desember 19, 1908. 
Presni: —M r. Justice Shah Din. 


HARI CHAND asp orHags —DaraspANTS— 


APPELLANTS 
versus " 

PHIRAYA BAM amp OrHFEB—PLAINTIFFA— 

HxaPONDENTS. 

Iamitation Act (IV of 1877), s 18—Mortyags— 
Acknowledgment of mortgage contained in a plaint. 
' A statement contained ina plaint in a case filed by 
the grandfather of the mortgagee to the effeck that 
the, property is mortgaged to him does &mounb to an 
acknowledgment of Hability in reapect of the mort- 
gagor’s right to redeem within the purview of sestion 
10 of Act XV of 1877. EE 

Ram Rakha v. Karm Ohand, 97 P. E 1884 and 
Jalls v. Mehar Pir Bakhsh, 0 P. R. 1897, followed: 

Held, also, thai in the absence of the original plaint 
the allegations contained therein can be proved b 
producing a certified copy of the judgment in whi 
they are summarised. i 

Second appeal from the order of the Distriot 
Judge, Jhang, empowered to act as Divisional 
Judge, dated the 7sh February 1908, afirm- 
ing that of Munsif, 9ad Class, Jhang, dated 
the7th December 1907,deoreeing the claim. 

Mr. Nanak Ohani, for the Appellants. 

Rai Sahib Lala Sukh Drul, for 
pondente. ` e " 

Judgment.—tThe sole question for 
decision in this appealis, whether the state. 
ment contained in a plaint filed by the grand- 
father of the defendants: mortgagees in & suit 
instituted by him against one Bulla, in 1852, 
to the effect that the land in dispute had been 
mortgaged to him.55 years before suit, dose 


or does not amount to an acknowledgment of | 


liability in respect of the mortgugor's right 
to redeom within the purview of seotion 19 of 
the Indian Limitation Act. The original 
plaint is not before me, bub the allegations 


^ 
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contained therein are. summarised.in a deci” 
sion, dated the 80th’ September 1858, a copy 
of which has been filed with the prevent re- 


-cord.. Thé words relied on by mortgagors as 
constituting the acknowledgment are:— 


Arsa 55 sal ka hun ki chah Pipalwala mus- 
sammi Nalip Singh Shanker Musammai Dhan- 
baise * * + kn rakha tha. Nusrat, * 


FH y, 


The question before me is concluded by the 
decision of thia Court in Ram Rakha v.. Karam 
Ohand (1) and Jali v. Mehar Pir Dakhah (9) 
and, following these authorities, I hold that 
there was a valid acknowledgment of liability 
on the part of the defendant's predecessor-in- 
title within the meaning of section 19 of the 
Limitation Act, . 

The plaintiff's suit for redemption is, tbere- 
fore, within limitation. : ` 

I dismiss the appeal with costs. 

; Appeal dismissed. 

(1) 97 P. R. 1884 : , 

(2) 9 P. R. 1897.: 





(s. o 96 P. L 31. 1911.) 
PUNJAB OHIEF COURT. 
Srcoxp Civi, Apprau No. 173 or 1811. 
March 20, 1911. 
Present: —Mr. Justices Shah Dia. 
BAGGA SINGH AND o1148:8—PrarvrirTS — 
PES APPELLANTS ` i 


4 E A 


voraus k 
HARNAM SINGH AND OTHERS— 


‘Derex DAxTS-—RESPONDSNTS. 

Punjab Courts Act (XVIU of 1884), s. 70 (1) (b) — 
Revision —O scil Cases — Custom —Abadi-—Morigage oj 
house by oocupant—Gwet by two of the proprietors in 
their own right—Raghé of proprietary body to ion, 

Two of the proprietors of a village sued for posses- 
sion of a house in the abadi of the village on the 
allegation that the occupent, a Brahman, had mort- 

the sume without any right. They stated thas 
the house belo to them in their own right. They 
did not sus in their character as reseniatires of 
the proprietary body. The suit was dismissed on the 
plamtiffs’ failure to prove their allegations. On 
revision under section 70 (1) (b) of the Punjab Courts 
Act: 2 : . ` 

Held, that no question of custom was involved in the 
suit and the revision, therefere, was not competent. -` 


Where a kamin mortgages a house which he occupies 
under the village proprietary body but does not learo 
the village, the proprietary body have noright to take 

on of the house as against both the mortgagor 
and the mor e. The alienation is not an out-and- 
out male and the mortgagor has the right to redoom 
the mortgage at any time he chooses, 
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Further appeal from the order of. the 
Divisional Judge, Amritsar, dated the 2)th 
December 1910, reversing that of the 
Münsif, 1st Olass, Amritaar, dated the 12th 
May 1910, decreeing plaintiff's claim. ` 
_ Pandit Sham Lal and Lala Kunhaya Lal, 

‘for tke Appellant. 
Lala Laspat Ras, for the Respondents. ae 
Judgment, —This appeal was admit- 
` ted under clause (b) of section 7u (1) of the 
“Punjab Coutts Act with reference to tlie ques- 
-tion of custom which, according. to the judg- 
ment of the Divisional Judge, was involved in 
the case. After hearing arguments on both 
Bides, however, I think that, properly speak- 
ing, no question of custom arises in bhis case, 
as the plaintiffs brought the pregent suit for 
"possession of the house in question onthe 
ground that it belonged to them in their own 
right, and not in their character as represen- 
tatives of the proprietary body, and I am quite 
clear that this they have failed to prove. They 
produced in the first Court three witnesses to 
: ghow that the land on which the house stands 


was given by them to the father of defendant - 


No. 1 to bnild upon. Of these witnesses, 
` Tehal Singh saya that the site of the house 
was given by Bagga Singh, plaintiff; while the 
remaining two witnesses, Waryam Singh and 
Lebho, do not say that the site was given 
by one or the other of the plaintiffs in 
their presence, bub they state that as 
the houso in question is ciose to that of the 
plaintiffs, and as defendat No. lis a kamin, 
the said house is considered as belonging to 
the plaintiffs. This evidence is absolutely 
worthless and does not prove that the site 
‘of the house was ever given by the plaintiffs 
or by one of them to the father of defendant 
No. 1. On the other hand, the defendanis 
have produced the house enumeration papers 
of 1852 in which+the house in suit is entered 
as belonging to J&wahir Singh, father of 
Devi Ditta and grand-father of  Dhaunu, 
defendant No. 1. That entry falsifies the 
plaintiffs’ evidence and raises a strong pre» 
‘sumption in favour of defendant No. l's posi- 
tion that he was the proprietor of the honse, 
and that the plaintiffs had no conoern with 
it: Defendant No. 1 is not a kamin as 
allegcd by the plaintiffa, bet he is a Brahmin 


by caste and an occupancy-tenant in the - 


village. There is, therefore, not Ling improbable 
in his grandfather Jowahir Singh havirg 
cceupied the house in suit in Nis own right 


INDIAN OASAS. 


way of mortgage; 


T LÀ 


. - (1911 


and not under the plaintiffs as paśtiidars in the 
village, - 

Even if it be conceded for the sako of argu- 
ment that defendant No: 1 was ocoupying 
the house as a kamin under the proprietary 
body, and that the plaintiffs have brought 
this-suit on behalf of that body as its repre- 
sentatives, I still fail to aee how the plaintiffs 
are entitled to possession of the house. The 
aliegalion by defendant No. 1 is only by 
and admittedly he has 
not yet left the village in whioh he is still an 
ocoupancy-tenant.- He -has a right to redeem 
the mortgage at any time he chooses, and no 


authority has been oited to me.to show that, 


under these circumstances, the alienation not: 
being an out-and-out. sale, the plaintiffs 
have & right by custom to teke possession of 
the house as against both the mortgagor 
and the mortgagee. No provision in the 
waj1b-sl-ars of the village bearing upon this 
point is on the record, and in both the Courts 
below it has been simply assumed | without 
proof that the plaintiffs are, in the circum- 
stances stated, entitled ta take poasession of 
the house. No auch right has, in my opinion, 
been established by the plaintiffs, and their 
suit for possession mast, therefore, fail. On 
the view that I take of the cage, the decision 
of the Divisional Judge on the question of the | 
non-proprietors’ alleged right to alienate 
their houses without the consent of the pro- 
prietary body will not form s precedent in, 
this village. 

The appeal fails and is dismiased with 
costs, 

Appeal dismissed. 
* * 





(s. o. 106 P. L. B. 1011.) 
. PUNJAB OHIEF COURT. 
Civit. Revision No. 2152 or 1910. 
l Maroh 21, 1911. 

Preseni:—Mr. Justice Ohevis. 
LAOHHMAN DAS—Prarstive—Petirionss 
DOT aus 
BALIA axo orames—Derenpants—_ 

RESPONDENTS. 

ic nadu Law-—Oustom—Quccession—Heanaciation of 
world by becoming Buthra Faqir—Burden of proof. 

The burden of proving thata Suthra faqjr has not 
renonnoed the-world lies on the party alleging thas 
such a Jagir has not renounoed the -world. 
hx a P. B. 1874, Lachman Das v. Tha- 

1 Badhawa h v. Anaukha, 7 P. 
B. 1892, referred to. dis ED 


s 
*- 
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” Ordinarily, 16 should be presumed that an Agarwal 
Damià of Jagraon on becoming ù Swthra faqir has 
rénounoced the world and abandoned all his rights in 
ancestral property. 


sPetition for revision of the order of. 
the. Divisional Judge, Ludhiana Division,. 


dated the 18th April 1910, reversing that of 
the Munnif, Ist Olaas, Uudhians, dated the 
22nd December 1909, deoreeing plaintiff's 
Cisim, l 
. -Lala Lajpat Rat, for the Petitioner. 
| Mr. Dumi Ohand, for the Respondent. , 
Judgment.—tThe facta are given in 
the learned Divisional Judge's judgment 
and need not be repeated. The only ques- 
tion is, whether’ Parsa by becoming a Suthra 
faqir renounced his civil rights. On this 
question 1 think the learned Divisional Judge 
has made & mistake as to the burden of 
proof, holding that “the strictly Jat fagirs 
of the Punjab, such as Udang, retain a very 
strong hold on land, eto, are devoted to 
their particular sects and marry freely.” 
But do they hold on to their ancestral land P 
No doubt, some Udasis marry, but by ng 
means all, No doubt, some Udan fagirs have 
noi renounoed the world osde- Lachman Das 
- v. Thakurd (1)] bnt the burden of proving 
that an Udari fagir has- not renounced the 
world lies on the party alleging that such & 
faqir has not renounced ^ the: world vide 
Badhi Singh v. Anaukha (2). Parsa 
is not an Udas; but a Suihra fagir, but 'I 


doubt if there is much difference in the 


two sects as regards the question now 
for decision. Parsa is-not a Jat villager, but 
an dgarwal Binsa of & town (Jagraonin the 
Ludhiana District). I am referred to the 
Census Report of 1891, Volume I, page 154, 
for a desoription of these Suthra fagirs, but 
I oan find nothing there to make me think 
that such faqirs do not renounce the world. 
One thing heems to me significant, and 
that is that when ,Parsa turned fagir and 
left the village, his brothers evidently oon- 
sidered that he had lost all his rights. For 
Ganga Ram gifted half of the holding to 


plaintiff, and later on, on Parsa’s return, - 


Radha’s adopted son, Ohambe Mal, tried to 
get Parsa's name struck off. He failed, but 
later on he got a deed of relinquishment 
from him. , In’ this deed Parsa states that 
Ke had for ang remained abeent as a Suthra 
faqir, and he describes himself Tartk-ul-dunya 

. .(1). 29 P. R. 1881. 

à) 7 P. R. 1803, 


. those rights. Ganga Ram 


(having renounced the world). This deed 


. seems to have been got by Chamba Mal as 


e preparation for the transfer of 2/8rds of tho 


" holding from Ohamba Mal to Ralia Rem ; 


without it Chamba Mal could not possibly 
hav etransferred more than the half of whioh 
he was in actual possession. 

We have here a case of a man turning 
Kuthra fagir, and wandering. off and remain- 
ing absent for 80 or 40 years as a wandering 
mendicant. Tehbonld say the strong presump- 
tion is, that he has renounced the ‘world. 
Riven if he had not, I should regard it as 
"& case of abandonment, It is not merely a 
case of an absentee, but also a case of a men 
turning famr. He might have turned a 
faqir without leaving the village if he 
wished to retain his civil.rights. I ‘hold 
that he renounced the world and abandoned 
then became 
owner of half of the holding, and plaintiff is 
now entitled to that half. Parsa could not, 
after 30 or 40 years’ absence, claim to return 
to the world and retake his civil rights [vide 
Tekw v. Busti (8)]. 

L fail to understand why the jeee Divi- 
sional Judge thought that the plaint dis- 
closed no cause of action against Ralia Ram - 
I regard Ralia Ram aa tho real defendant 
and Parsa and Obambi Mal as pro forma 
parties. 

I aocapt this application and, ‘reversing the 
Divisional Judge's decision, reatore that of 
the first Ouurt. Ooats in-the Arab Court to 
be as ordered by that Oourt. Oosts in this 
and in the Divjsional Court to be borne by 


Ralis Ram. 
Petition accepted. 
(3) 15 P. R. 1874. 





(s. o. 2 M. W. N. 887.) 
MADRAS HIGH COURT. 
DRIGINAE Sipe ApPBALS Nog. 46, 52 aun 53 
or 1909. - 
. March 8, 1911.~ : 
Presenj: —Mr. J ustice Munro and 
Mr. Justioe Abdur Rahim. 
Tus SOUTH INDIA INDUSTRIALS, 
^ 7 imb. — PETITION ERS— À PPELLAMTS 
ner "ti 
Tas OFFICIAL ASSIGNHRH or MADRAS 
AND OTAERS— ÜoUXTER-PETITIOENRB — 
HauspPox pas. 
“pang Act (11 & 12, Vic. O. 21), s. 81—Arbuth- 


- 
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not Insolvency —Bale of properties in auction by the 
Official Assignee — Offer for a certain sum—Knopledge 
kepi from other psrecus—Sale not complete — Jurisdiction 
of High Oourt to wterfere. 

Where an intending purchaser at an auction-sale 
does not disclose the sum offered by him for the 
properties as a whole in order to avoid competition, 
the sale though made by the Official Assignee and 
confirmed by tho Commissioner is liable to be sat 
aside, if other offer a higher price. 

- The High Court, in such cases, has jurisdiction to 
interfere and cancel salo held by the Official 
Assignee, provided it has not become complete. - 


. Appeal against the order of the Oourt of the 

Insolvency Commissioner, dated, the 8th day 
of November and 15th day of Ootober 1903, 
in-Petition No. 181 of 1906 (In the matter 
of Messrs. Arbuthnot and Oompany— 
Insolvents). 


Facts.—Measrs. Ripley and Oo. made. 


anoffer to the Official Assignee before the 
auction-sale to purchase certain properties of 
the late Arbuthnot and Oo., at Hs. 16,0C0. 
This fact was, at the request of Mossrs. 


| . Ripley and Io., not notidéd to other persons 


except to the creditors’ Commilteq. At the 
auction, Messrs. Ripleyand o., purchased 
the property for the sum offered by them at 
first, The Commissioner sitting in the 
Insolvency Court, passed an order confirming 
the sale. An affidavit was then put in by 
the South Indian Industrials Oo. offering for 
the properties & sum of Ra. 20,000. Thy 
also gave. à notice of motion to the Official 
Assignee that the Court would be moved 
to cancel tbe order. Hence the present 
appeal. . 
Mr. C. R. Tiruvenkatachariar, for the Appel- 
lanis. P 

Mr. D. M. O. Dowming, for the Heepon- 

denis. m 
` Judgment.--Ordinarily, we should 


, not be inclined to interfere with an order of 


the learned Commissioner authorising-a sale 
by the Official Assignees, but we think that 
in the circumstances of this case we ought 
to interfere. Messrs. Ripley and Company 
had already offered Rs. 16,00) forthe whole 
properly prior to the auction-sale and the offer 
‘which has now been socepted from them is 
only Hs. 16,000. This offer was at the re- 
quest of Messrs. Ripley and Company not 
notified to any one but Mr. Seshagiri Aiyer 
on behalf of the creditors lest there should 
be opposition. This was the state of affairs. 
when the learned Commissiorer on the 15th 
Ootober 1909 made his order authorising the 
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sale to Messrs. Ripley and Company for 
Rs. 16,000. On the 26th of October notice’ 
of motion was given hy the appellanta that 
the Court would be moved to cancel the above 
order, and an affidavit was putin offering at 
least Re. 20,000 for the property. This clearly 
shows that, if Messrs. Ripley and Oom- 


-pany’solfer had been known, there would 


have been competition, and thig is an aspect 
of the case which the learned Commissioner 
does not seem to have considered. That the 
Court has jurisdiction in-the matter is clear 
from the provisions of section 81 of the 
Insolvent Debtor's Act, 11 and 12, Via, O. 21, 
8eeing that no sale has as yeb taken place, 
and the learned Commissioner is clearly 
wrong in holding he bas no jurisdiction. The 
prior auction to which reference has been 
made, was an suction of the property in 
small lota. There has never been py oom- 
petition for the property as a whole; Wa, 
therefore, order that, upon the appelldnts in 
Appeal No. 52 paying tothe Oficial Ansignee 
the sum of Rs. 20,000 in 14 days from this 
date, the order of the learned Oomthiasioner 
will bo set aside and the parties will bear 


- their own costa throughout: and thé pro- 


periy thrown open to competition between 
Messrs. Ripley and Company and the &D- 
pellants in Appeal No. 52 at an upset price 
of He. 20,000. If the sum of Ra. 20,000 be 
not so deposited, the appeals will. stand 
dismissed with coats. 

Order modified. 





(s. 0. 2 X. W. N. 868.) 
MADRAS HIGH COURT. 
Secosp Civi, Appear No. 1099 or 1909. 
Marob 18, 1911. 
Presen{.—Mr, Justice Sankaran Nair and 
Mr. Justioe Ayling. i 
[MANDANA MAHALAKSHMAMMA— 
PLAINTIFF— APPELLANT 
: l 
MANDANA SORAPPA AND OTHERS— 
DarsnpawTte— Hu? PORDERNTS, . 
Evidence Act (I of 1872), s. 82, cl. (8) — Admission 
against interest -—Admiapible in evidence. ^ 
Where the questión was whether certain properties 
in possession ofthe defendants rere ancestral or 
self-aoquired, so as to be chargeable with the main. 
tenance of the plaintiff, a statement by a person who 
gave the defendanta a share inthe properties "fo h 
postcesion, on the ground that they also mixed thelr 
family properties with hers, is evidently against her 


t 
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interest, and as such admimiblo under section 82, 
clause (8) ofAct I of 1872, di ERN 
Beoond appeal against the‘ decree of 
the District Court of Kistna at Masulipatam, 
in Appeal"“Buit No. 204 of 1908, presented 
against the decree of the Court of the Dis- 
trict Munsif of .Gudivade, in Original Suit 
No. 177 of 1906. < 
Mr. P. Nagabhushanam, for the Appellant. 
Mr. T. Frakasam, for the Repondents. 


Judgment,.— The first defendant was 
living: witH his maternal aunt for about 
thirty years and obtained about sixteen atres 
of land, a house site and two bulls on division 
between himself and her sons. 


possession of the first defendant was acquired 
by means of savings from the income of the 
property obfained on 
other means of litelihood. 


The question for decision is whether thisis 
joint family property, ont of which the 
plaintiff, the widow of one of his sons, is ena 
titled to receive maintenance. 

It is found that. the first defendant and 
his sons were living as members. of an 
- undivided family. As to the property 
" obtained on -partition the plaintiff proved 
an admission by Ohukkamma, the deceased 
sunt of the first defendant, who was manag- 
ing the family affairs at the time, that the 
first-defendant had ancestral property worth 
about He. 400, which was with the family of 
the first defendant’s aunt. She mentioned 
this fact t5 justify the first defendant's claim 
to the property that was allotted to him. The 
Judge rejected the evidence as inadmissible, 
as it was not shown to have been made in the 


course of business. Butit Wana statement. 


against Ohukka&mma's interest and, therefore, 
admissible under section 82 (8) of the Indian 
Evidence -Act.- Bhere is also the ovi- 
denoe of another witness which the Judge 


- has not' disbelieved, that the first defendant- ` 
admitted that he had brought cattle and ` 


utensils to his aunt’s house. It is clear 
from the evidence above get out that the first 
defendant inherited ancestral property.: It 
is for him to prove thatthe property now in 
suit is his self acquisition, and he has clearly 
failed to prove 
interfere with the Mufnsif’s decision. . We 
accordingly sòt aside the decree-of the lower 
Appellate Court and restore that of the 
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The Judge : 
finds that the rest of the property in the ' 


partition aA he had - no: 


ii. We see' no reason to 
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Muüsif with costs in this and the lower 
Appellate Oourt. - "m 
n^ Decree reversed. 


- 





(s. c. 3 M. W. N. 870.) : 
MADRAS HIGH COURT. 
First Orrin Avpeat No. 88 or 1908. 
February 23, 1911. 
^ Preseni:—Rir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
DAKSHINAMURTI PILL AIL—Derenpiarr’ 
APPELLANT i 
versus 
SUBBU IYER, KUPPUSAMY IYER. 


AED OTHERS — PrarwTirES— RESPONDENTS, ' 

Lessor and lessos — Invalid lease— laen to dcoouwt 
for mesno profiie—Property sn hi possession, 

Where a lease is found to'be invalid because the - 
person granting it had no power at ihe time to do so 
though the logge» obtains no valid title, he is never- 
theless bound to account for the meme profite of 
properties in his possession under the lease. r 


Appeal against thé decree of the pub- 
ordinate Judge's Court ot Trichinopoly, dated 
11th December 1907 in Original Suit No. 39 
of 1905. . | ji 

Mr. T. V. Seshagiri Iyer, for the Appellant, 
Ted K. P. Mathava Row, for the Respond. 

nt. > ` 

Judgment. —The lease. under which 
the appellaht claims was granted: by the first 


ha 


' defendant after the latter was dismissed 


from his office, and was, therefere, invalid. 
Asthe appellant obtained no valid title © 
under the lease, Exhibit VI, the plaintiffs 
are. entitled to recover mesne profits from . 
the appellant for the property in his posses: 


‘sion. The decree of this Court will make 


it clear that he is not liable for the mesne 


profits of any other property. As- his de- 


fenoe failed, the lower Court/s order as to 


costs against him is also' correos. The 
appeal is dismissed with coste. 


_ Appeal dismissed, 


.952 
KUBIR MUNSHI t. BAIKUNTA OHAMDRA. 


- (s. 0. 15 O. W. N. 680). 
CALOUTTA HIGH COURT. 
Srooxp Orvis Aepsat No. 2570 or 1908. 
"November 30, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Ohief Justice, and Mr. Justice D. Chatterjee. 
Sheikh KUBIR MUNSHI—DiasrENSDANT— 

AtPBLLABT ; 


: versus 
BAIKUNTA OHANDRA SHAHA AND 


OTHRBS —P LAINT:ETS — RESPONDENTS, 
Landlord and Tenant—Relinquishment by one of 
joint t , 3f calid—Relinguishment to take effect at 
a future date, tf ejectice. x 
+ si ae A made-in favour of a landlord 
by one of two or more oa ds ms for the 
urpose of affecting the shnre of that tenan 
ki Peary Mohun Hondal v. Radhika Mohun Hasra, 80. 


- W. N. 816, followed. 


The fact thet a relinquishment is to take effect at 
.& future date, would not render it inoperative. 


- Appeal from the decree of the Sub-Judge 
- of Mymensingh, dated August 25th, 1908, 
‘reversing that of the Munsif of Netrakons, 
dated April 6th, 1608. 


-Facts.—tmThe defendant and one Nekjan 
held a jots in equal shares and possessed it 
separately under the plaintiffs. Nekjan 
surrendered her tenancy by an instrament 
executed in Jatshta 1813, by whigh it was 
stipulated that the surrender was to tak 
` effect from Magh 1318. - - 

‘The plaintiffs brought- this suit for bhas- 
possession of ‘fhe share of Nekjan. The 
defence was that there could be no valid sur- 
render until both the joint tenants made it. 

The suit waa dismissed by the first Oourt. 
But the lower Appellate €ourt gave the 
plaintiffs a decree. a 

From that decree, the defendant appealed 
. to the High Court. l 

Babu Sarat Ohamdra Khan for Babu Dsdhu 
Bhuson Gangult, for the Appellant. 

Babu Jogesh Ohondra Roy and Sasanka 
Jiban Roy, for the Respondents. , : 

Judgment.—Neither of the points 
urged in this appeal appears to us to be 
capable of being sustained. I feel no donbt, 
as Mr. Justice Banerjee held, [Peary Mohxun 
Mandal v. Radhika Mohan Hasra (1)], of the 
validity of & relinquishment made in favour of 
the landlord by one of two or more tenants 
for the purpose of affecting the share of that 
tenant. At the same time, the argument that 
the relinguishment is inoperative because it 

(1) 80. W. N. 815. 


e + » 
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has to take effect from a future date is of no 
forog. 
The result is that the deoree must be oon- 
firmed and this appeal dismissed with coste. 
i Appeal dismissed 





(10.150. W. N.681.) -. 
OALOUTTA HIGH COURT. 
Oivin RoLa Ne. 1944 or 1910.-° . 
Deoember 6, 1910. 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
KAMINI DEBI—PrAiNTIFF—PLTITIOXER 
termis — , 
KHETTRA MOHAN GANGULI— 
Deraspanst—Oppoaite- Party, 

Pleader and client—Agreement for fees not in accord- 
ance with s. 28, Legal Proctitionsra Act 
1879) —Lien on clients money for the fees. 

The plaintiff sued her Pleader to retover a sum of 
money deposited by her in Court but. which the 
Pleader withdrawn. The Pieeder’s defence was 
-that he had a lien on the money on account of fees 
due him by the plaintiff which the latter had agreed 
to pay; it was found, however, that that agreement, 

ing contrary to the provislonsofsection 28 of the 
Legal Practitioners Act, was illegal and unenforoable: 

Held, that the plea of the lien was not en- 
tertainable. ` 

Rule against the judgment of the Small 
Oause Court of Hughly, dated February 2nd, 
1910. 

Babu Probodh Ohandra Roy, for the Peti- 
tioner. | - 

Judgment.—We are invited in. this 
Rule to get aside the judgment -and decree of 
the Court of Small Causes at Hughly, in a 
suit commenced by the petitioner to reoover 
money which the defendant, her Pleader, had 
withdrawn from Court. It was not denied on 
behalf of the defendant that he had with- 
drawn the money which had been deposited 
in Oourt by the plaintiff; but he resisted 
the claim on the grouhd that he was entitled ^ 
to-retain the sum withdreyn-as he had a lien 
upon the money to the extent of one 
hundred rupees for legal fees due under 
an agreement for professional service ren- 
dered. Hvidence was given in support of 
the alleged agreemeent and the learned Small 
Cause Court Judge came to the conclusion 
that the plaintiff was not entitled to recover 
anything as the defendant had rjghtly appro- 
pristed money withdrawn by him. On behalf 
of the plaintiff, this position has been assail- 
ed on the ground that the agreement set Up 


` 
x 
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"by defendant was not enforceable under asoo- 


' tion 98 of the the Legal Practitioners Act of- 


1879. Ineupporb of this view relianoe has 
been placed upon the decision in Sarat 
Chandra Ohaudwry v. Ohandra Ktnta Roy (1). 
Section 28 provides: that no agreement 
' entered into by any Pleader with any person 
retaining or’ employing him respecting the 
amount and manner of payment for the 
whole or any. part of any past or future 
services, fees, charges or disbursements in 
respect of business done orto bs done by 
such Pleader shall be valid unles -it is made 
in writing signed by. such person, end is, 
within 15 days from the day on which it is 


executed, filed in the District Court or in , 


some Court ‘in which some portion of 
the business in respect of which it has 
been executed has been or 
Cone. In the case before us, the alleged 
sgreement was not made in writing nor was 
it filed within 15 days ia Court; it is con- 
sequently invalid. It is obvious, therefore, that, 
if the defendant had sued to enforce the agree- 


mentthe claim ‘would have been disallowed e 


3 


under section 28 of the Legal Practitioners - 
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is io be. 
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lute and the decree of thé Court below set 
aside. The suit will stand decreed with 
costs both in this. Court and in the Oonrt 
below. We asses the hearing fee in this 
Court at one gold mohur. 
Rule made absoluta. 


- 





| (& 0 10 K. L. T. 81) 
MADRAS HIGH COURT. . 
ORIGINAL BIDH Arrear No. 54 or 1909. - 
- January 16, 1911. Í 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
T. Y. JANAKIRAM PILUAY—Pratyrire 
' . , —ÅPPELLANT 
i - oortes > - 
P. VENKIAH OHETTY—Dersyxpiayr— 
"M rome NT. C 
+ aw— ter marriage, tapalidsty 
An adoption of a Hindu (Sudra) after peti cit : 
invalid. - i à . 
. Appeal from the judgment of the Hon'ble 
Mr. Justice Bakewell, dated the 4th Novem. 
ber 1909, in Ordinary Original Civil Juris 
diction of this Oourt in CivilBuit No. 47 of : 


-—- 


“Act. The question, therefore, arises, if ib ^, 1908. 


makes dubstantial difference in principle in a 
ose of this description, whethersuch agreement 
is sought to be enforced by the Pleader as 
plaintiff or whether it i$ seb up by him as 
‘defendant in.a suit brought by the client. Jn 
our opinion, the answer ought to bé m the 
negative. We. may add that the view' taken 
by this Court in ‘Sarat Chandra. v. Ohandra 
Kanta (1) has been followed in Raghunath 
Saran v. Sr Ram (2) and Subba Pillai v. 
Ramasami Ayyar (8), although these deci- 
sions seem to go further and to hold that the 
Pleader may be entitled to claim reasonable 
remunération. Whether this latter view is 
correct or not is & question which -does not 
require examination now, because the defend- 
ant did not ask in ¢he Oourt below-to bo 
allowed a set-off on account of reasonable 
remuneration for services rendered, | pos- 
sibly becanseif he had asked to be allow- 
ed a set-off of an unascertained sum against 
the specifo amount claimed by the plaintiff, 
the Court might have refused to entertain’ it, 

The result is, that the-Rule is made abso- 

(1) 25 0. 806. ° : is EF. 

(3) 38 A. 764, 8 A. L. J. 570; A. W.N. (1900) 295 
1 M. L. T. 243. : | 

. (8) 27 M. 612 ` d an 


- ~ 


4 


Mr. T. R. Ramachandra Aiyar, for the 
Appellant, -o 
Mr. F. Hihéraja Mudaliar, for the Respond- 
ent. i | 
Judgment.—We are not satiafled that 
Gopalakrishna Pilley was validly adopted. 
There was an adoption after his marriage 
and this ig clearly invalid. There is no.re- 
liable evidence of any adoption before his. 
i and any adoption is unlikely as wo, 
find that he married the daughter of his adop- 
tive mother. . i : 
The next question is, whether the plaintiff 
has proved that he as reversioher is entitled 
to suoceed in this snit, "There is no doubt 
in his favour, the statement of Gopala- 
krishna Pillay in his Will.that there was no 
member. in the male line of the last deosased 
owner. His widow.also gives evidence in 
his favour, and it has. also to be borne in 
mind that the defendant. did not set up 
the existence of any Pangaks iu the written 


statement. 


As against this, we have the evidenoo of 
the two defence witnesses, that the 2nd wit- 
ness is a Pangal? and the admission of ona of 
the relatives, who is the brother of the widéw 
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of Veerasawmi Pillay, as the plaintiff's witness 
that he had heard that Veeraswami Pillay 


had Pangalss. The learned Judge has bs- ~ 


lieved the oral evidence .on behalf of the de- 
fence. Though not withont some hesitation, 
we scoept his conclusion. Gopalakrishna 
Pillay may have made the statement in his 
Will in ignorance of the relationship, or to 
excuse the adoption which he made, and the 
plaintiff is the natural brother of the son 
whom he and his wife adopted. In these 
circumstances, we are unable tó'say that the 
learned Juden was wrong in not relying on 
that evidence in preference to that of the de- 
fence witnesses. We confirm the decree and 
digmiss the REPS with costs. 
Appeal dismissed, 


- 





: (s. c, 9AL L T. 450.) 
MADRAS HIGH-COURT. 
"Szooxp Orv Apewat No. 1244 or 1909. 
March 7, 1911. 
Frezont:—Mr. jawil Abdur Rahim and 
` Mr. Justice Munro. 
MAHALINGA IY EB— Prarwrmm— 
, APPELLANT 
; versus | 
HYDER SAHHB—D eres pawt— 
. Responpest, 
Evidehos Act (I of 1872), s. 02 proviso (8)—Separate 
oral agresment— Condition precedent to the taking 
efet of a contract in writing. 
The plaintiff purported to sell cartein land to the 


defend&nt& There.was an arrangement that the deed 
should take affect only if the defendants succeeded in 


getting possession of the property in suit: 
Held, thet oral evidence ofthe arrengement was 
admissible under proviso 8 bo section 02 of the Indian 


Evidence Act 

Second appeal against the decree of the 
District Ooutt of.Coimbetore in Appeal Suit 
No. 44 of 1907, presented against the decree 
of the Court of the District Munaif of Karur 
in Original Sait No. 685 of 1905. 

Judgment.—Under Exhibit À the 
plaintiff purported to sell certain land in 
consideration of two sums promised to be 
paid by the defendants and of asum of money 
stated to ‘have been paid by the defendant. 
It is fonnd that there was an arrangement 
that the deed should only take effect if the de- 
fendant succeeded in getting possession of the . 
property in suit, It is contended that oral 
evidence of the arrangement is inadmissible 
under section 92 of the Evidenoe Act. But 
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proviso 3 to that seotion clearly applies and 
the evidence was rightly admitted. 

The second appeal and the a 
of objections are dismissed with costs.’ 


Apreal dismissed. 


(s. 0. 18 O. L. J. 529; 8 A. L. J. 4494 18 Bom. E R. 
= 419; 88 C. 385; 10 M. L. T. 25.) 
PRIVY COUNCIL, 
APPEAL FROM THE Hron Oourt at ÜALOUTTA. 
~ March 10, 1911. - 
Presani: — Lord Maonaghten, Lord Robson, 
and Sir Árthur Wilson. ` 
NITYAMANI DASI anv oTBERS— 
Deranxpawts—Opposits PARTY 
tersus 
.MADHU SUDAN SEN AXD ANOTHER— 
3 Pramrmurre— HrsPONDENT3. . 
Bescution of decress—Stay of execution — A to 
Privy Oownctl—Admission by special leave- - Power of 
High Gourt to stay emecution. 
The High Oourb has power to stay execution of a 
decree notwithstanding that anappaal from such 
decree’ has been admitted by special leave of His 





E * Majesty in Council 


This was a petition by the appellants pray- 


. ing thatthe order cf the High Court. at Oal- 


outta (Jenkins, O. J,, and D. Ohatterjee, J.,) 
dated Deoember 12th, 1910, refusing. to stay 
‘execution of the dear ee of the High Court on 
the ground that, as the appeal had been ad. 
mitted by special leave of the Privy Council, 
the High Court had no power to stay theexe- 
cution, may be set aside and that the High 
Ceurt be directed to deal with the applica- 
tion for stay of exechtion., 

The High Court disposed of theapplication 
with the following. remarks: — 

“We arebound by thedecision in Tega Stagh 

y. Bichitra Singh (1). At the samo time, I 
would point out that the decision in that case, 
though alluding to oertain changes of lango- 
age in the new Codeof 1908, omitted to hotice 
the change which wase intended to amplify 
the powers of the Court pending an appeal. 


"In section 608 of the Code of 1882, tha 
power pending an appeal was vested in the 
Court admitting the appeal,’ so that when the 
appeal had been admitted by special leave 
from the Judicial Committee, this Court oould 
nob be regarded as coming within thas des. 
' eription., In Order XLV, rnl*$ 18, the words 
"admitting the appeal’ have been omitted, and 


(1) 100. L. J. 826; 4 Ind. Cas. 453. 
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83 is well-known, designedly omitted, for the 
purpose I have indicabad. 
heinoconvenienoe of this limitation of 
‘the High Court's jurisdiction was felt by their 
Lordships of the Jadicial Oommittee:in the 
cade of Mohashchandra Dial v. Sairughan Lhal 
(2) and the inc»nvenienes -beoomes, abundant- 
ly apparent in this particular application. 
However, as I have said, wo are bound by the 
decision and cannot refuse to follow it. 
l "The applicants before us kave indicated 
that if by reason of the previons decisions we 


are unable to grant this application, a similar | 


application will be mada to the Privy Council, 
_who will thus have an opportunity of express» 
mg an opinion as to whether or not. the 
High Court has the power indiosated in rule 
13, pending an appeal admitted by the Judi- 
oial Committee, and not by thir Court. I 


may point out that in allother respects the - 


provisions now reproduced in Order XLV 
have always been applied without question to 
an appeal admitted by special leave. 


"The respondents in this case, in view of the. 


applioants' expressing their determination to 
apply to the Privy Council, have given under- 
taking not to proooed with personal execution 
for three months from this date." 

Mr. G. E. A. Ross, for the Petitioners. 

Judgment. 

Lord Macnaghten—Their Lordships are of 
opinion that the High Oourt has. power to 
stay execution, notwithstanding that the ap- 
peal, as in this case, has been admitted by 
special leave of His Majesty in -Counoil. 
Their Lordships venture to add that the learn: 
ed Judges of the High Court are in & much 
better position than the members of this 
Board to determine in any partisalar case 
whether execution ought to be stayed, and 
if so upon what terms-and conditions and to 
what extent stay of execution ought to be 
granted. 

Their Lordships will bumbly advise His 
Majesty that execution in this case ought to 
be stayed upon such terms aa the High Court 
may direct. 

Solicitors for the Petitioners: Messrs. T. 
L. Wilson & Co. 


(8370.1. -- 


e 
e 


Petitron granted. 


er ^ 
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- (s. c. 18 0. L. J. 582.) 
OALOUTTA HIGH COURT. 

Crvi Rove No. 2778 or 1910. 
December 22, 1910. 
Preseni: — Mr. Justioe Mookerjee and 

' Mr. Justice Coxe. 
ASIM MANDAL—DasOoREr-HOLDRR—- 
PETITIOJER 
varsus 
RAJ MOHAN DAS —-JUDGMENT-DEBTOR—- 
Opposite Parry. 

Execution of decres-—Previous application dismissed 
for defanli—Subssquent applicahon allowable—Civil 
Proced«re Code (Aot V of 1908), s. 141 and O. IX, r. 9 

Successivo applications for execution are allowed 
hy the Civil Procedure Oode of 1908, and the mere 
faot that a previous application was dismissed for 
pa i not safficient to bar a subsequent appli- 
cation. 

Safdar Ali v. Késhwn Lal, 12 O. In J. 6; 7. Ind. Ces. 
241, distinguished. 

Rule against the order of Small Cause 
Court Judge of Jessore, dated the 19th March 
1910. 

Babu Jnanendra Nath Strkar, for the Peti- 
tioner. 

Babu Sarat Ohandra Roy Chowdhwurt and 
Babu Biraj Mohan Motumdar, for the Opposite 
Party. 

Judgment,.—We are invited in this 
Rule to set aside an order by which the Court 
below has refused an application for execu- 
tion of a decree by an assignee thereof, 
There is no dispute as to the oircumstanoeá 
under which the order in question has been 
made. On the 16th September 1907, one 
Mohim Chandra Das, obtained a decree for 
money against two peraons, Raj Mohan Das 
aod Bishnu Chandra Das. A portionof the 
judgment-debt was realised in courses of exe- 
oution taken oub in 1907 and 1903. There- 
after, on the 17th November 1908, the decree- 
holder transferred the decree to the present 
petitioner, Asim Mandal. On the Ist Jan- 
uary 1909, an application was made on behalf 


of the transferee for leave to execute the 


decree. This was dismissed for default on 
the Sth June 1909. An application was 
then made for revival of the application for 
execation. This also was dismissed, On the 
15th September 1909, the petitioner present- 
ed a fresh application for execution of the 
decree. Objection was taken, that as the 
previous application has been dismissed for 
default, the second application was not 
maintainable. On the 19th Maroh 1910, 
the Small Cause Court Judge gave effect 
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to this objection, and "dismissed the ap- 
plication. On behalf of the assignee of the 
decree, the validity of this’ order has been 
questioned on the ground that succeesive 
applications for execution are allowed by tke 
Civil Procedure Code of 1908, and that the 
mere fact that the previous application had 
been dismissed for default, was not sufficient 
to bar & subsequent application, inasmuch 
as Order IX, rule 9 of the Code is not 
applicable to orders of dismissal for default 
‘in oases of applications for execution of 
decrees. The learned Vakil for the judg- 
ment-debtors has argued in answer to this 
, contention that the effeot of section 141 
of .the Oode is to render Order IX, rule 9 
applicable to execution proceedings ; Sand that 
` consequently successive applications for exe- 
_cution of decrees are not contemplated by 
the new Code. He has further argued 
‘that seotion 141 haa, in this reapeot, material- 
liy- altered the law as embodied in section 
7647 of the Code of 1882, and in support 
, Of this view, he has relied upon the observa- 
‘tions of this. Courb in the case of Safdar 
"Ali v. Kishun Lal (1). After careful con- 
_sideration of the arguments addressed to us 
“on both . sides, .we -have arrived at the 
esnolusion that successive spplications for 
execution of & decree are not barred by the 
` provisions of the dew Code, and that the 
order of.the Court below cannot be sustain- 
‘ed. . 
. It has not been disputed before us, that 
"under section 647 of the Code of ‘1&82, 
“successive applications for execution ould 
‘be made in respect of the same decree. 
“Bunko” Behary y. Nil Madhab (2). The 
contrary view, taken in Bombay and 
` Allahabad, Pirjade v. Piriade (8) and Fakir 
'Ullah v. Thakur Prasad (4), was superseded 
“by the intervention of the Legislature [Act 


"VI of 1892 by which an iixplanation was ` 


added to section 647]. Shortly after the 
‘enactment of the Oivil Procedure Code 
‘Amendment Act of 1852, the decision of the 
Allahabad High Oourt in the case last 


mentioned was reversed by the Judicial 


“Committee, Thokur Prasad v. Fakir Uila(d). 
"The | Judicial Committee pointed out tuat 
(1) 12 O. L. J, 8, 7 Ind. Cas. 241. i 
(2) 18 0. 885. . 
AG B. 881. 
. (4)12 A. 179. 
; (5) 17 A. 106; 28 I. A. 44. 
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section 647 of the Code of 1889 was, on its 
true construction, inapplicable to execution 
of decrees, and this was so, independently 
of the legislation of 1892. There is no force, 
therefore, inthe contention of thelearned Vakil 
for the judgment-debtors that the omission 
of the Hxplanation, when section 647 of the 
Code of 1882 was re efacted with a slight 
variation as section 141 of the Code of 1908, 
does in any way indicate a change in the 
law. The Explanation has been omitted for 
the obvious reason that it was superfluous, 


‘as pointed ont by their Lordships of tha 


Judicial Committee. Whether section l4l 
has, in any other respect, altered the law, 
it Is needless to ,discüss on the present 
occasion. The decision in Safdar v. Kishun 
“Lal (1) is clearly distinguishable. The ques- 
tion there raised was, whether rule 103 
of Order XXI of. the Code of 1908, did, 
in any way, bar the rehearing of an 
application in an execution matter which 
had been dismissed - for default. -The ap- 


. Plhication had apparently been made by a 
‘claimant under rule 97, and upon the dis. 
'-misgal of that oplioston for default, it. 


‘appears to have been argued that it could 
not be revived and the only remedy of the 
claimant was by a regular suit as provided 
in rule 103. This- contention was overruled. 
The question -raised „before us,“ namely, 
whether successive applications for execution 
of a decree are adthissible, even though a 


previous application may have been dismissed - 
for default, did_not arise for consideration in 
that case, and the observationa made in 


that judgment cannot be rightly treated as 
conclusive upon the question now rais It 
is worthy of note that under the Oode of 
1882 it was expressly held in TWrihasams v. 


tÁAmmappayya' (6), tha&b the dismissal of a 


petition for execution for default, does not 
bar a fresh application for execution. To 
the same’ effect were the decisions in 
Dhonkal Singh v. Phakkar Singh (7) and 
Hajrat v. Vallunissa (8). Weare nob pre- 
pared to aocept as well founded the oon: 
tention -of the judgment-debtors, that the. 
law has, in this respect, been changed by the 
new Oode. If we were to accede to the 
contention of the judgment-deptors that the 


procedure laid. down for suits is applicable 
a 15 M. 181. 

(7) 15 A. 84. | 

(8) 18 B. 490, 
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in its entirety to execution prooeedings, 
complications of the gravest character might 
arise. It is sufficient to mention that if we 
‘were to uphold the view put: forward by the 
defendants, Order LI, rule 2, (corresponding 


to. section 43 of the Code of 1882), Order — 


IX (corresponding to sections 96 to 109 of 
the Oode of 1882), Order XVII, rales 2 
.&nd 3 (corresponding to sections 157 and 158 
of the Code ot 18823) and Order XX XIII, rule 
1 (corresponding to seotion 378 of the Code 
of 1682) would sll beoome applicable to 
applications for execution of decrees. Sach 
a view would necessarily imply a fundamental 
alteration in the law of which we can find 
‘ho indication in the new Code. We must, 
‘therefore, overrule the contention of the 
judgment-debtors that the application for 
execution presented on the 15th September 
1909, cannot be entertained, merely because 


.eription, made on the Ist January 1909, had 
been dismissed for def&ul& on the Sth Jane 
1909. 4 

The result, therefore, is that this Rule 
must be made absolute and the order of 
the Court below discharged. The case will 


be remitted to the Small Oguse Court Judge. 


dn order that he may deal with the applica- 
tion for execution on the merits. The 
petitioner is entitled to his costs, both here 
. &nd.in^ the Oourt below. We assess the 
hearing fee in this Court at two gold 
molurs, 

Rule mads.absoluts. 
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(a. c. 18 O. L. J. 544) 
OALOUTTA HIGH COURT. 
Secomp Oivi Arrasar No. 1406 or 1894. 
July 80, 1895. . 
Present; —Mr. Justice Pigot and 
Mr. Justice Stevens. 
SRI OHANDAN BHUYA AXD.OTHEEB— 
DaresDARTs— APPELLANTS 


OsTius i 
HAROO SETHI amp OTHERS —PLAINTIFES— 


HzSPOXDENTS. 

Limitation — Appeal filed in lina X ki du pui 
in after period of imitation —Effect of delay — Limitation 
dct (XF of 1877), «. 18— Coming of Comit. immediately . ` 
after dats om which decree was prepared — Wasclunon of 
hme. 

A Pleader fled an &ppeel in time, bat without a 
vakalaimawa, subsequently, after the period for filing 
the appeel had expired, a vakalainama waa filed: 

Held, that the filing of the vakalataama could not 
be treated as referring back to the date on ‘which the 


appeal was filed and that, therefore, the appeal was 
& previous application of the same des-- - 


A judgment was delivered on Jüne 16th, but the 
decree was signed on June 24th. June 25th, 26th and 
27th were holidays and the Court was closed. An 
apphoation fora copy of the decree was made on June 


* 28th and the copy was ready on June: 29th. 


Held, thatthe time between the 24&h and 20th ought 
bo be allowed as.iime requisite for obtaining a copy 
of the decree. : 


' Appea] from the deanas of the District 
Judge of Onuttack,: dated May 380th, 1894, 
affirming that of the Munaif of Balasore, dated 
June 16th, 1893. 


Facts.—The suit was for setting aside 
a certificate issued under Act VII of 1890, 
B. O. It was decreed by the first Court by s 
judgment deliverpd on June 16th, but thé 
decree was signed on June 24th, 1898. June 
25th ,26th and 27th were holidays, and the 
defendant applied for & copy of the decree on 
June 28th and the copy was ready on June 
29th. The appeal was filed before the District 
Judge on July 26th, 1893; but the pleader 
filing the appeal had no Vakalatnama on that 
day. A Vakalainama was put in on July 28th. 

The District Judge was of opinion that the 


appellant was not entitled to & deduotion of 


the time (three days) during which the 
Court was closed on account of the holidays, 
and he dismissed the appeal. 

The defendant then preferred this second 
appeal. 


Dr.-Rash Behary Ghose, Babus Hem Ohandra 
Banerjee and Bam Okaran Mitra, for the 


. Appellants. 


Sir.. Qrifith Evans, Officiating Advocaige 
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General, Babus Jagat Ohandra . Bamerjee, 
Girish Chandra Ohowdhury and Bidhu Bhushan 
Ganguly, for the Respondents. 

Judgment.—We do not think it 
necessary to deal af length with the earlier 
questions diecussed in reply this morning by 
the learned Advocate-General. We agree 
with tho view that he stated to us with 
regard to the operation of sections 5 and 5A 
of the Limitation Act, and the learned 
Pleader for the appellants very justly 
admitted just now that nothing could be 
made in this csse in regard to those sections. 

An to the presentation of the sppeal on 
the 26th, we do not think that it was one 
which could be treated as valid. The appeal 
was one presented on bebalf of & minor 
under the Court of Wards. The manager 
of his estate was the proper person to 
authorise the Vakil to actin presenting the 
appeal, the proper person to sign the 
vakalai(ama. Owing to some mistake or 
negligence, the Vakil did not reoeive, until 
the 26th, directions from the Oollector to 
file the appeal upon the information that the 
Legal Remembrancer had advised an appeal. 
On the same date and by the same letter, the 
Vakil wad informed that the manager had 
been written to, to sign the necessary vakalai- 
nama for the purpose of having the appeal 
filed. That eakalainama, however, did not 
reach the Vakil until the 28th. On the 26th, 
the Vakil placed with the District Judge 
(we cannot call it, file) the letter of the 
Collector dated July 28rd to which we have 
referred; he did this on learning in the office 
that that very date, the 26tb, was the last 
day for filing the appeal. We co not think 
that the note of the District Judge allowing 
the letter of the Oollector to be placed on the 
record and the appeal to be filed, subject to 
any objection that the other side might urge 
at the hearing, had any effect whatever in 
rendering the appeal one which was properly 
filed on that date; nor do we think that the 
filing of the vakaiainama when it arrived 
on the 28th, could, by reason of what occurred 
on the 26th, be treated as refering back to 
the 26th, and making the appeal, filed only 
on the 28th, one to be treated as filed on the 
26th. Therefore, as far as these two dates 
are concerned, we think the oontention of the 
appellant fails. 

Then there is the other question, that 
which relates to Sunday, the 25th, and to 
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Monday and Tuesday, the 26th and 27th, 
which were Oodrt holidays. The judgment 


in the case waa delivered on the 16th June, 


but it was not until the-24th June that the 
decree was'signed. Under section 12 of the 
Limitation Act, the time requisite for 
obtaining a copy of the decree appealed 
against is to be excluded in computing the 
period of limitation prescribed for an | appeal. 
It is contended by tha appellant that Sunday, 
the 25tb, and also the 26th and 27th, must 
be excluded from the time running against 
the appellant, inasmuch gs it is argued that it 
was impossible to get a copy of the decree, or 
to do anything to-procure one, on those days. 
The application for.a copy of the decree was 
made on the 28th June, and the copy was 
ready on the 29th ; and if those days, the 
25th, 26th and 27th, are to be included 
witlim the period ;necessary for obtaining a 
copy of the decree, the appeal is within time. 
Now, the only fact that we have with regard 
to the course in the office of the Court in 
such matters is a rule or & Circular order of 
this Court, which directs that applications 
for copies shall be only .made between the 
hours of 12 and 2 in mofusssl Courts. We do 
not know at what hour the decree was signed 
on the 24th. Ifit was not signed until the 
afternoon, an application for copies would 
have been impossible on that day. It is 
impossible to say.that any effectual step 
oould have been taken-on that day to procure 
copies, and we think ‘if.cannot reasonably be 
asaid that a copy could be applied for and 
obtained at an earlier date than the first 
open day which followed the 24th, that is, 
Wednesday the 28th on which day the 
application was made. The  oopy was 
obtained on the 29th; and we think the time 
between the 24th and 29th oughtto be allowed 
&s the time requisite for obtaining’ & copy of 
the decree. 

Wedo not think that the fact that an 
application for copies had been made on the 
16th, long before the decree was signed, 
ought to deprive the appellant of the benefit 
of these considerations. The application 
was,as a matter of fact, incomplete, as it 
was not made with a sufficient number of 
folios. It was ineffectual for every purpose, 
and ought not, we think, to be used to defeat 
the exemption which, apart from it, the 
appellant is, we think, entitled to claim 
under section 12, 


^ 


Vol. XI] 
RAGHUBAR MAHTO v. H. MANNERB. 


INDIAN CASES, 


889 


We allow the appeal, costs of this appeal 5672, 5674 and 5518 on the Revenue Rolls 


to be costs in the appeal in the suit. 
Appeal alcwed, 
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(s. c. 18 0. L. J. 588.) 
OALOUTTA HIGH COURT. 
REGULAR OL Apprat No. 583 or 1908. 

March 1, 1911. p 
Present:-— Mr. Jastice Mookerjee and 
Mr. Justice Teunon. | 
RAGHUBAR MAHTO. axp OTHERS— 
VrarvriFEES— ÀPPNLLAM IB 
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H. MANNERS iHD ara Darke 


BxtrONDREATSE. 

Bengal Tenancy Act (VIII of 1885), s. 22 sudb-s. (8) 
and s. I16— Suit for ejectment — Trus character of land 
—Occupancy-right, aoquistion of, by ijaradar— Res 
judicate—Competency of first Cowrt which decided 
qrevious suit, to be looked to. 

The plaintiffs who are the lessees from the pro- 
prietor seek to eject the defendants, not on the ground 
that they are not entitled to keep possession of 
serait landa against the wishes of the proprietor, but 
rather on the giound that theyare now trespassers 
as they are not entitled to continue in occupation of 
the lands after the termination of their 1jara: 

Jlelà, that the true character of the landa would 
be material only, if the defendants prove some kind 
of agricultural tenancy right Theron. so as to make 
the provisions of section 116 of the Bengal Tenancy 
ae lioable. 

on 22, sub-section (8) of the Bengal Tenancy 
Ru prevents an ut id from soquiring a right of 
occupancy in any land comprised in the tjara by any 
means whatsoever,as e.g, by purchase or othor- 
wiso : 

Tt is the competency of the original Court which 
decided a former suit, that must be looked to, and 
not that of the Ap ellate Court in which’the suit was 
ultimately decided on appeal, in matters of rcs- 
judicata. k 

Bhibo Rout v. Baban Howt, 85 O. 858, 7 O. L. J. 470; 
12 C. W. N. 859, relied upon. 


Appeal from the decree of the Subordinate 
Judge of Darbhanga, dated the 30th July, 
1908. 

Mr. Pugh, Babu Baldeo Narayan Singh, 
Moulvi Souwghat Als and Babu Prokas Ohandra 
Fircar, forthe Appellants. . 

Casperss, Babus Joy Gopal Ghosha and 
Soroshi Oharan Mitra, for the Respondents. 

Judgment. The subject. matter of 
this litigation, which has nów lasted for over 
nine years, is 31 brghas of land whereof the 
plaintiffs appellants claim to,recover posmes- 
sion from the first party defendants. The 
second party defendant Mahqmed Yeasin ia 
proprietor of estates which bear numbers 


of the Collector of Darbhanga. The plaintiffs 
on the 15th December 1901 took a lease of 
the first two and of a one-half share of the 


third pits which comprised Mausa Charo 


in Pergana Kasma, where the disputed lands 
are situated. The plaintiffs allege that these 
properties were let in thtca by the pro- 
prietor on the 9th May 1876 to one 
Digamber Singh from 1284 to 1991 
(1877 to 1884). Digamber Singh sub-let 
the properties under a satkina lease dated 
the 19th Ootober 1876 to the Isboulpur 
Indigo Factory of which the Ilmashnugar 
Indigo Factory was an ontwork. The first 
party defendants became proprietors of the 
latter Factory aid remained in possession of 
the properties till the end of 1291 on the 
strength of the katktna lease. Upon the 
expiry of the lease, the first party defend- 
ants took lease of these properties and 
another property Silliputtee from 1292 to 
1806 under a kabuliat executed in favour of 
ethe proprietor on the 19th October 1884. 
The case for the plaintiffs is, that while the 
first party defendanta were in possession under 
the sub-lease and the lense, they cultivated 
indigo on &bout 33 brghas of land whioh, under 
thetermsofacovenant in the lease of the 19th 
October 1884, they were bound to aurrender 
upon the expiration of that leage in 1308. 
The plaintiffs assert that they have been able 
to get possession of only about 2 bigkas ont of 
the 33 btghas of indigo land and they have 
accordingly sued to recovcr possession of the 
remainder. The fiest party defendants have 
resisted the claim, substantially on the ground 
that they hada right of oooupanoy in the 
lands in suit, and they have denied that the 
lands were the khudkasht lands of the pro- 
prietor as described in the plaint. Upon 
these pleadings several issues were raised, of 
which two were important, namely, whether 
the lands in dispute were the kasht lands of 
the first party defendants, whether they had 
any right of occupancy therein and whether 
they were entitled to retain possession after 
the expiry of their lease. At the original 
trial in the Court of first instance, the learn- 
ed Subordinate Judge, urder circumstances 
which need not now be recited, threw the 
borden of proof upon the first party defend- 
ants, except upon one question, namely, 
whether the plaintiffs were, ag alleged by 
them, lessees from the proprietor. The rekult 
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was that the defendants were called upon to 
prove their case first, and as in the opinion 
of the Subordinate Jndge, they failed to 
discharge the onus, he made a decree in 


favour of the plaintifs. The frst party ` 


defendants then appealed to this Court, and 
the principal contentions urged on their 
behalf were that the burden of proof bad been 
erroneously thrown upon them, that the 
Court below had improperly omitted lo frame 
an issue upon the qué8tion whether the lands 
claimed were ratyats lands or khwudkashi or 
' malik's zeraií lands, and that, generally, the 
defendants hgd been prejudiced by the 
manner in which the trial had been held in 
. the original Court. These contentions pre- 
vailed, and the case was remanded for re-trial. 
After remand, two witnesses were examined 
and the Subordinate Judge diemisscd the 
suit. "The plaintiffs have now appealed to 
this Court, and on their behalf the learned 
Counsel has argued that, upon the face of 
their lease they are entitled te possession 
of the disputed Jands, that according to the 
convenant in the abultat executed by the 
defendants on the 19th October 1884, they 
were bound to surrender the indigo lands now 
in dispute upon the expiration of the term, 
: end that the-claim of ihe defendants to con- 
tinue in possession as rai:yaís was wholly 
unfounded. Before we deal with these ques- 
tions, we muat advert for a moment to an 
-argument addressed to us by the learned 
Counsel for the respondents as 
scope of the order of,remand. It was 
argued that the order of remand left only 
certain specific questions open for examin- 
-ation and that the contentions of the 
appellants in the case indicate an attempt to 
question indireotly fhe property of the remand. 
Herbert Manners v. Ohaiter Mahto (1). In 
our opinion there is no substance in this con- 
tention. The order of remand, to which one 
member of this Bench was a party, taken as a 
whole, plainly indicates that all the substanrial 


questions in controversy were lefs open for oon-: 


sideration. Theplaintiffs weretohave anoppor- 
tunity to prove either that the lands ure terati 
or any other title on which they claim to be 
entitled to eject the defendante. If such title 
was established, thefirst pariy defendants were 
to be entitled to defeat the claim by proof of 
a tenancy right alleged under the keriowls 


leases or Ly purchare from Tenga Mahton 
tt) 18 C, W, N. (64; 4 Ind, Cas. 581, 
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or by any other arrangement whioh might 
protect them from eviction. The whole case 
was remanded for re-hearing, and the Court 
below was directed to arrive at findings- on 
the pointa specifically noticed in the order of 
romand as also on the other issues raised 
between the parties. In view of these specific 
directions, no weight oan be attached to the 
contention of the respondents that the appel- 
lanta have covertly attacked the order of 
remand. 

' Now, in gofar as the questions in controversy 
are concerned, they lie in a narrow compass, 
and upon the whole evidence on the record, 
we feel-no doubt whatever as.to the mianner 
in which they ought to be answered. In the 
first place, so far as the title of the plain- 
tiffa is concerned, there is no room for 
dispute that the lands in oontroversy are 
included. within the lease granted to them 
by the proprietor. The plaintiffs have not 
proved that the landa form the seret? of the 
proprietor, but such proofis obviously im- 
material for the purposes of the suit. The 
true character of the lands would only bo 
material, if the defendants prove some kind 
of agricultural tenancy right thereon, so as 
to make the provisions of section 116 of the- 
Bengal Tenancy Act applicable. But the 
plaintiffa seek “to eject the. defendants, 
not on the ground that they are not entitled 
to keep possession of sera: lands against the 
wishes of: the proprietor, but rather on 


_the ground that they are now trespassers 


as they are not entitled to continue in ooen- 
pation of these lands after the termination 
of their wara in 1899. There can, there- 
fore, in our opinion, be no serious oon- 
troversy as to the title of the plainüiffs as 
leasees from the admitted proprietor. 
lt was; no doubt, faintly suggested by the 
learned Counsel for the respondents that the 
lease which ia the rbot of the title of the 
plaintiffs is fictitious and that they have 
acquired no enforceable title thereunder. No 
Issue was, hówever, 1aised upon this ques- 


tion, and upon the argumenta which have 


been addressed to ur, we are by no means 
convinced that any weighty ground has 
been assigned for doubting the reality of the 
transaction. We must .consequently hold 
that the plaintiffs as lessees from the pro- 
prietor are«nlilled to possession of the dis- 
puted landa, unless ihe defendants establish 
that they have & subsisting tenancy right 
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therein. When we come, however; to sna- 
lyse the evidence in proof of a subsisting 
tenancy of the defendants, it turns out to be 
of the most unsubstantial oharacter. Asg 
we have slready stated, the Factory have been 
leaseos of the village from “1877 onwards. 
Daring the first seven years, they were lessees 
under Digumber who held from the pro- 
prietor, and since then, they have been in 
possession under their own lease of the 19th 
Oatober 1884. The terms of these leases 
have expired. Under them, the defendants 
werein the position of waradar and could 
nob possibly  a&oquire tha status of non- 
occupancy or occupancy ratyats. In fact, 
it has not been suggested before us that 
these leases were intended to oreate in the 
defendants the status of ratyats. Such 
a view, indeed, could not possibly be main- 
tained, because cultivation was not the 
main purpose of the demise. [See Buj angi 
v. Mackenne (2), Bengal Indigo . Company v. 
Roghobur Das (8)]. The cases of Ram Khela- 
wan v. Sumbhoo Roy (4) and Ramdhari v. 
Macke»sze (5) are clearly distinguishable. 
They merely show that if the lease waa in 
ita essence a ratyats lenge, the status of the 
tenant would not be effected merely hecanse 
it was ’oalled a sur-t-peshgi. or because the 
tenant accepted in addition to his ratyati in- 
terest also the interest of a eur-1-peshgidar. 
Olearly, therefore, in the case before us, the 
defeidants are not.entitled to continue in 
ocoupation upon the strength of the lease of 
1884 which terminated in 1899. Have they, 
then, any other title sufficient to enable 
them to resist the claim of the plaintiffaf 
The plaintiffs, assert—and the evidence upon 
this point is practically one-sided—that the 
Factory snatched away these lands by force 
from the  oultiváting ratyats. The evi- 
dence of Mannera depicta a ,state of things 
different only in name;if the lands were 
not taken away by foros ihe tenants were 
induced to part with them. ` It may further 
be noticed that, although" the defendanta 
produced some kwriowi* leases, they took no 
steps whatever to have the lands identifled. 
They had ample opportunity to do so. In 
fact, the plaintiff filed interrogatories to 
obtain information from Manners upon this 


(2) 7 0.1. J. ATE. 

(3) 240. 272 28 I. A. 158; 1 O. W. N. 83. 
(4) 3 0. W. N. 758. 

(6) 10 0, W. N. 851,2 
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point. Bat -he declined to answer the in- | 
terrogatories as irrelevant. The legitimate . 
referenoe is that an inquiry into this matter | 
would not have assisted the defendants. | 
Apart from this ciroumstanoe, there are two ~ 
serious difficulties in the way of the defend- ~ 
ants. Ia: the first place, there is a covenant 
in their lease of 1884 by which they under- 


.took to withdraw from, the indigo lands ' 


upon the termination of their jara. That - 
clause is in the following terms: "What- 

ever indigo may be sown on land in 1306 
(Fasli) by myself and may be standing on 
the land, I will ont in 1807 (Fasli) and I - 
will then ‘relinquish the aforesaid land in pro- 
portion to the proprietor's shares, and I 
will pay 10 annas of rent therefor for 1807 
(Fasli) to the said proprietora in propor- ` 
tion to their. shares, in respeot whereof I will ; 
not raise any sort of execuse and objection.” ' 
There was some disoussion at the Bar as to the . 
correct rendering of the oórrespohiding pas- 
sage in the original lease, and it was suggest- ^ 


, od by the learned Counsel for the respondents ` 


that this covenant applied only to such indigo 
lands as might be proved to be the “era of ! 
the proprietor. The reatrictive interpretation - 
suggested is, in our opinion, wholly inad- 
missible. The passage in the original‘has ’ 
been read ont to us and it has been 
translated at our instance by two .differ-" 
ent translators attached to ths Court, ' 

whose vernaculer is Urdu. The translation 

as given above was made in 1904 by 
another translator whose vernacular is also 

Urdu. We feel po doubt whatever that the 
rendering given above is & correct version | 
of the original. There can, therefore, be 
no room for controversy that the defendants 

entered ‘into an engagement with their 

lessor, now represented by the plaintiffs, 

to relinquish the indigo lands in dispute 

ae the expiry of the term of their lease, 

and no reason has been even suggested why 

they should not abide by the terms of the 

contract. 

In the second place, the provisions of - 
section 22, sub-section (8) of the Bengal - 
Tenancy Act, completely negative the defence. 
That section provides that a person holding 
land as an :ja*sadar, or farmer of rents, shall 
not, while so holding, acquire & right of 
ocoupanoy in any land comprised 1 in his ware 
or farm. This soction, in our opinion, 
prevents the ijaradar from acquiring 8 right 
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of occupancy in any land comprised in the 
yara by any means whatsoever, for instance, 
' by purchase or otherwise. It is trae that 
a different view was taken in the case of 
Ramrup Mahto v. H. Manners(G) where it was 
ruled that the word "acquire" did not 
include ‘purchase.’ It is to be observed, 
however, that in the case mentioned, the 
question arose betwdéen vendor and vendee, 
and also belween landlord and tenant, ao 
that it was not open'to the vendor-sub- 


on the basis whereof they can resist eject- 
ment. É 
The result, therefore, is that this appeal 
must be ‘allowed and the decree: of the 
Subordinate Judge discharged. The claim 
of the plaintiffs for recovery of possession is ` 
deoreed. They are entitled to direct posses- 
sion of the lands described in Sohedulea (A) ! 
and (B) and joint posseasion to the extent of 
one-half share of the lands mentioned’ in: 
Schedule (O). They are also entitled to 
tenant to dispute the title of the vendee- mesne profits. The case will be remanded - 
landlord; the question, therefore, did not to the Subordinate Judge’ in order that 
really arise for decision, and we are not he may -asseas the mesne profits from the 
prepared to follow the view taken as accou- date when the title of the plaintiffs acorued ` 


t 


rately representing the true view of the 
law; as & matter of fact, the Legislature 
promptly intervened and by Act I of 1907 
(B. O) the words “by purchase or otherwise" 
were inserted after the word “acquire.” 
Under the law, therefore, as it now 
stands, there can be no doubt ag to 
the true effect of section 22, sub-section 
(8), and, in ouropinion, the amendment merely 
gave effect tò what had always been the law. 
It was suggested, however, that the decision 
in the case of Ramrup Mahio v. H. Mannere 


(8) was given with regard to a small portion . 


of the lands which form the subject-matter 
of this litigation, though there are no 
materials for identification. That circum- 
stance is, we think, immaterial. In the 
first place, the decision was given in a suit 
for rent brought by Manners against an 
under-tenant: it cannot consequently prejudice 
the rights of the proprietor through whom 
the plaintiffs claim title. In the second 
place, that suit was originally tried in 
ihe Court of a Munsif who would not 
have been competent to take cognsaince of 
the present suit; consequently, although 
the ultimate decision in that, suit was by 
this Court, it cannot operate as res judicata; 
for, upon the authorities reviewed in Shibo 
Raut v. Baban Raut (7), it must now be 
taken as firmly settled that itis the com- 
. petency of the original Court which decided 
the former suit that must be looked to and 
not that of the Appellate Court in which 
the suit was ultimately decided on appeal. 
On 
the record, ihe conclusion appears irresistible 


that the defendants have no subsisting right 
(6) € C. L. J. 209. 
(7) 1.0.1, J. 470; 85 O, 863; 12 O. W. N. 869. 


a review, then, of the whole evidence on- 


to the date when possession may be delivered 
to them. If the plaintiffs desire to haven 
partition of the lands comprised in Schedule - 
(O), they will be entitled to do so in a separate 
snit properly framed for the purpose. The ° 
plaintiffs are entitled to their costs throughout 
the litigation. 
Appeal allowed, 





(x. c. 88 P. R. 1011.) 
PUNJAB OHIRF COURT. 
FULL BENCH, 
Suooxp Orv Aprpsat No. 348 oz 1905. 
December 20, 1905. 
Preseni:—Sir Arthur Reid, Kt, Chief Judge, : 
Mr. Justice Robertaon and Mr. Justice 
"NN Rattigan. 

KHIALI RAM AND orgnggs—DsrENDANTS— | 
ÁPPELLANTE 


- vertus 
GULAB KHAN.—PrAINTIFF— HBSPORDENT. 

Tamitation——Reversioner’s suit for possessios — Land 
mortgaged by somiess propristor— Bubsequent sale of 
land by his tordow— Mortgage forming consderation for 
sale—Merger—Surt brought 12 years after mortgage: 
but within 12 from tha death of the widow— 
Limitation Act xv of 1877), Bch. II, Art. 141— Punjab 
Lematation Act (I of 1900), Sch. art. 1 and 2. 

On 2nd December 1888, 4. mortgaged to B. certain 
land by way of simple mortgage, the mo r 
retaining possession. A. died in 1887 and after his 
death, on the 7th November 1889, A's widow sold the 
land to B. Part of the consideration for the salo 
consisted of the sum due under the prior mortgage 
by A. B. aoguired possession under the sale. Aa 
widow diod ut the end of 1901. On 2nd October 
1908, plain&ff, as the reversionary hbir of A., sued 
for posseasion of the land sold by the widow on-the 
ground that the sale was without necessity: 

Held, that the suit was governed by the provisions 
of Artiole 141 of Act KV of 1877 and was within time. 


~ 
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The mortgage from A. gave B. no right to possession 

and the vendee obtained possession solely by virtue 

of the sale in his favour by A's widow: 3 
Held, further, that the mortgage by A. did nob 


mago in the male by his widow. Asasuitfora - 
decim 


tion that the mortgage was void, except for 
the life-time of the mortgagor, would long ainoe be 
‘barred under Article 1.0f the Schedule to the Punjab 
Limitation Act, 1900, the plaintiff could not challenge 
the mortgage in this suit. He could not recover 


possession except on payment of the sum dueon the , 


mo 
Devi Ditta v. Pareman, 71 P. B. 1898, followed. 


Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the lst February 1908. 

Messrs., Inchar Dal and Gobind Ram, for 
the Appellants. l 

Mr. Morrison, for the Respondent. 

REFERENCE TO FULL BENOH. 

The facts are given fully in the judgments 
of the lower Courts. This was a suit by 
reversioners to contest an alienation by Mus- 
ammat Bakbshi, widow of one Rustam Khan, 
by which rhe sold the land in question for 
Re. 2,000 on 7th November 1889. The 
consideration was & previous mortgage by 
Rustam Khan himeelf, dated 2nd December 
1886, for Rs. 1,200 with some interest 
and’ Re. 700 on account of a mortgage by 
herself, Rs. 600 being alleged to have been 
borrowed for her husband's “chalan.” We 
may say at once that no necessity has 
been proved for this last item. It is, how- 
ever, ‘alleged and’ with force, that the 
alienee can fall back on ihe mortgage of 
2nd December 1886. and it is olear that 
he can do sò. The decision of the 
learned Divisional Judge that this mortgage 
has merged in the sale is clearly unsustain- 
able, and Counsel for ihe respondent did not 
attempt to support it. 

It ia then urged that the alienation by 
mortgage by Rustam Khan himself of 2nd 
December "1886 for Re. 1,200 cannot now 
be called in questjon, as any suit to contest 
itis barred by time. This question is one 
which ts constantly recurring and is of very 
great importance, 

Rustam Khan alienated the land by mort- 
gage on December 2nd, 1836. He died 
sometime before October 1857. His .widow 
died in 1902, or at the end of 1901. Olearly, 
the plaintiff could not sue for possession until 
after the widow's death, as she was admitted- 
ly holding the estaté on the ordinary 
widow's tenure, This is admitted by both 
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sides. The Punjab.Limitation Act came into 
force on Ist June 1900, .Bo that it governs - 
this case, [Sahib Dad v. Rahmat (1)]. Under 
the Punjab Limitation Act the period 
of limitation for a suit by a son or re- 
versioner of a male proprietor to have an 
alienation of ancestral land made by such 
proprietor declared void except for the life 
of the alienor, ia 12 years...from the time 
when the facts first became known to him, 
when the alienation is with possession 
and, when the alienation is, as in this case, a 
mortgage without possession, from the date 
of aliénation. 

A suit for & declaration might, therefore, 


. possibly lie in the case of & mortgage with 


possession if it could be shown that the 
facta entitling the plaintiff to sue became 
known to him within 12 years of the filing. 
of the suit. Here the mortgage being 
without possession, the period of limitation 
is 12 years from the alienation itaelf, whether 
or not the claimant knew of it within 12 
years of ita taking place. Bat, to obtain a de- 
claration would be useless to hin, even if 
this had been a mortgage with posses- 
Bion, because it is [further provided that 


` the period of limitation for a suit by the 


heir of & male proprietor, for possession 
of ancestral land alienated by such pro- 
prietor during his life-time, is 12 years if & 
declaratory decree has been obtained, from the 
date of the alienor’s death. As Rustam Khan 
died in December 1887, and thia anit was not 
filed till 2nd October 1908, the suit would 
still be barred even if a declaratory demee 
were obtained, if that were possible. Bat if 
no declaratory decree has been obtained, the 
period is 12 years from the time when the 
alienation first became known to the plaintiff 
or the death of the alienor, whichever event 
happens fiit. Clearly, more than 12 years 
have elapsed since the death of the alienor, 
and the suit of the plaintiff would be baricd 
without hisrightto sue ever having accrued, 
even though he might never have been aware 
of the alienation until quite lately. It appears, 
further, though this does not apply to the 
present case, that even had the plaintiff sued 
within time for a declaratory decree and ob- 


tained it, it would still be perfectly useless as 


he could not have brcught & suit for posses- 
kion after 12 years had expired from the death 


(1) 90 P. B. 1904; 05.P, L. R. 1904 
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ofthe alienor. The only possible contention 
which might obviate some of the peculiar re- 
gulta of the new law of mutation would be to 
hold that if the widow was not in possession 
a sait for possession would lie in her life-time 
bab this would only be of avail in certain 
cases. In the case before us, under Act I 
of 1900 it appears to us clear that the suit is 
. time-barred as regards the power to oontest 
the validity of the mortgage by Rustam Khan 
himself in 1886. My brother and I are quite 
‘agreed upon the point, but it is novel and of 
very great importance, we think that it ought 
to go before & Full Bench and we refer it on 
account of itg extreme importance, and the 
anomalous results of Aot I of 1900, Punjab, 
which has to be applied. 

Referred to & Full Bench accordingly. 
Judgment of the Full Bench. 

Raitigan, J—Before dealing with the ques- 
tion referred tothe Full Bench for considera- 
tion, I think it will clear the ground and sim- 
plify matters, if I briefly statethe facta of the 
case. 

.On the2nd December 1886, one Rustam 
Khan mortgaged bo Tara 28 bighas of laud 
by way of simple mortgage, the mortgagor 
retaining possession. Rustum died about 
1887, and after his death (3. e, on the 7th 
November 1889) hia widow sold the said land 
and some other land in addition to the aaid 
Tara for an alleged consideration of Ra. 2,000, 
part of which consisted of the sum due under 
the prior mortgage by Rustam Khan. Pos- 
sesgion was given under the sale to the ven- 
dee. Then, onthe 7th December 1899, Tara’s 
gong gold the whole of the said property to 
Khiali Ram for Be. 3,000. 

Rusiam'a widow died about the end of 1901 
and plaintiff, as ile reversionary heir of 
Rustam Khan, sues Khialt and Tara's sons 
for possession of the laud sold by the widow 
in 1889. The Division Bench was of opin- 
ion that, under the provisions of the Punjab 
Limitation Act, the plaintiff’s suit for posses- 
sion was barred before his right to sue for 
possession acorued, be admittedly having no 
right to possession during the life-time of the 
widow. The result being so anomalous and 
so unfair, the question whether the suit was so 
barred was referred to a Full Bench. 

As one of the Judges who made the refer- 
ence, I may at once say, that upon better and 
faller consideration, I have come to the 
conclusion that the suit is not barred and 
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that our former opinion was based upon a fal- 
laoy. I quite admit that in some cages anoma- 
lous results and serious injustice may 
and probably will ensue if the provisions of 
the Punjab Limitation Act, 1900, are to be 
construed in their ordinary naturalgense. To 
gives concrete example. A. mortgdges land 
with possession to B.— C. the reversioner ob- 
tains a declaratory decree within the specified 
time. A, dies leaving a widow X. who is en- 
titled to possession of the land for her life. 
X. dies 13 years after the death of A.« Jn this 
case O.’s right to sue for possession is barred 
though his cause of action, qua auch suit, only 
accrued after the death of the widow. This 
case and similar cases may ocourany day, and 
in view of the extraordinary resulta and grave 
injustice that are not only possible but pro- 
bable if the provisions of the Act are to 
be given their plain meaning, I wanld ven-- 
ture to suggest that the amendmen of the 
Act is a matter deserving the early consider- 
ation of the Local Government. In the case 
before ns, however, I do not see that ‘there ia 

arty hardship or anomaly. 

The defendants’ mortgage from Rustam. 
Khan gave and gives them no right to poa- 
session and they have obtained pogséssion 
solely by virtue of the salein their favour by 
Rustam Khan's widow. Plaintif now sues 
for possession, and this anit is, I think, one 
falling under and governed by the pro- 
visions of Article 141 of Act XV of 1877. 
The sale by the widow can, of courso, be. 
impeached within the specified time by 
the reversioner, and unless it can bë es- 
tablished by the vendee that there was 
necessity for the alienations, the reversioner is 
entitled to recover possession. If, on the other 
hand, the sale was for necessity, it ia valid, 
«nd the vendee is entitled to retain the poases- 
sion which he obtained by reason of it.” lt 
has been found in this case that part of the 
consideration-money at all évents for the’ sale 
is not proved to have been raised for 
necessi and that so far the . gale 
cannot upheld. Bat defendants’ plea is 
that they can fall back on the mortgage by 
Rustam Khan, which they were entitled to 
keep alive in their own interests and ‘which 
did nof merge in the sale by the widow. 

It seems to me, however, that” the only 
question in a case of this kind is, whether or 
not the sale by the widow was for necessary 
purposes, Ifit was, then the sale is valid 
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in its entirety; if, however, no part of ‘the 
consideration-money was paid for necessary 
purposes, the sale would be wholly invalid 
as -against the reversioners; but if the 
sale was in part only for necessity, then 
under the rule of pr&otice which obtains 
in the Province in these cases, the Oorrt 
would be justified in converting the sale 
into & mortgage in respect of auch part 
of the consideration-money as was for 
necessity. In the present cese the widow 
was primu facie justified in paying off her de- 
ceased huaband's mortgage. It is contended, 
however, for the reversioner (plaintiff) that 
proof oan be given to show that the mortgage 
by Rustam’ Khan was a fictitious transaction 
and otherwise unenforceable againstthe rever- 
sioners, and that the widow was not entitled 
to ‘pay it off. It is clear that this contention 
is untenable, for a suib for a declaration that 
auch mortgage was void except for the life- 
time of the alienor; would long since have 
been barred under Article 1 of the Schedule 
to the Panjab Limitation Act, 1900, and,as 
the mortgage cannot be challenged direotly, 


it cannot, I think, be the law that- the same” 


alienation should be open to impeachment by 
indirect means. The raling of thia Court in 
Dei Ditta v. Pareman (2) is in accord with 
this view, which is, 1 venture to think, both 
logical and legal. 

I would accordingly reply to the referenge 
that (a) plaintiff's suit is not barred by any 
provision of law: but (5b) that plaintiff oannut 
recover possession except on payment of 
the sum due tothe defendanta on the mort- 
gage by Rustam Khan. 

., Reid, C., J.—I conour, 
Robertson, J. The reference to the Fall 
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widow. Bata part of the oonsiderstion ig 

the previous mortgage by Rustam Khan. That 

is clearly valid consideration, because you are 

now barred from suing, by imitation: for a 

declaration that it does not affenl your 

interests, consequently the sale is at least 

good as a mortgage charge against you." Is 

not the plaintiff now barred by limitation 

from contesting the validity of the mdrtgage,. 
except on grounds which the mortgagor could. 
have urged aud, therefore, barred from con- 

testing it in this suit? And, if he gets a. 
decree for possession, must it not be on ĉon- 
dition of, paying off the mortgage charge 
of 2nd December 1886, which plaintiff is now 
debarred from contesting? ` 

1 think this is so, and oononr with my 
brother Rattigan WA ah 

The judgment of the Division Bench was 
delivered by, — 

Robertson, J.—The deeision of the Fall 
Bench on the reference made to it in this case 
is that the plaintiff cannot recover poasession 
except on payment of the sum due t» the de- 
fendants on the mortgage by Rustam Khan. 

l Decree accordingly. 
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. QOALUCUTTA HIGH COURT. 
Saoouv Civit ÁppPBíanL No. 1154 or 1909. 
August 81, 1910. 

Present: —Mr. Justice D. Chatterjee and 
Mr. Justice Richardson. 
SRINATH ROY-—PLAUITITE— ÀPPELLANT 

> versus 
SATYA KINKAR SEN AND OTHERS -— 
Davenpants—RaespoxDseats. 
Sale— Misdsscription of property—Titls of purchaser 


Bench is not as well worded, asit might have . —lhmitaon—Adverse possezsion of tenani — Non- 


been, 1 fear. 

What occurred was thia,— : 

On 2nd Deoember 1886, Rustam Khan 
mortgaged 528 kanals, 15 marlas for Rs. 1,200- 
to Tara, mortgagee, with & clanse by way of 
conditional sale to take effect if the land were 
not redeemed in three years. This waa 
registered. 

Rustam Khan died in Desember 1887, and 
- his widow sold the land to Tara, in discharge 
inter alse of this liability, on 7th November 
1889. i 

Tara pleads in offeot, —“The land is in my 

gession under 8 sale from Rustam Khan's 
. (2) 71 P. R. 1808. 


payment of rent. 

A vendor, being entitled to lands in two 
moueths B. and È., sold some lands really situated 
in mausa^ K., bub described- them as situated in 
marah B.. although their correct name und oorreob 
boundaries were given in the deed of male: 

Heid, that the title to the lands to the 
purchaser notwithstanding the false description. 

Non-payment of rent cannot make Lhe possession 
of a tenant adverse to his landlord unless he asserted 
an independent title ta the knowledge of his landlord. 

Appeal from the decree of the District , 
Judge of Bankura, dated the 2ird March 
1909, reversing that of the 2nd Munsif, 
Bankura, dated the 7th December 1997. 

Babu Bejoy Kumar Bhuttacharyya, for the 


“Appellant. 
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Babus Jyoti Frosad Sarbadhtkart and Khetra 
Mohan Sen, for the Respondent. 


Judgment.—Certsin persons who 
may be called as the Mals owned certain land 
in two contiguous, villages Baharabund and 
Khajuri in some kind of tenure or other, the 
nature of which 16 18 not necessary to decide 
in this case. Or the 23rd April 1891 they 
executed a kabala in favour of Mohesh De in 
respeol of five bighas of land called Kura 
Bakra describing the same asstituated in 
Mousa Khajuri. On the 15th May 1894, 
Mohesh granted & patia of these lands in 
favour of the plaintiff and his brother the 
defendant No. 13 who has subsequently sold 
his intereat to the plaintiff. 

The plaintiffs, Y. s, the plaintiff and his 
brother, were resisted by ihe Mals in taking 
possession of thete,lands on the allegation 
that Mohesh had acquired title to the Khajuri 
lands only and not to those lands which were 
situated in the other mawza Baharabund. 

The plaintiffs brought a suit for recovering 
possession of these lands as against the Mals 
and on the 7th April 1896 they obtained a 
deoree for recovery of possession. They 
conld not, however, obtain actual possession 
of the disputed land as the defendants Nos. 6 
and 7 resisted them on the allegation that they 
were tenants of these'lands under the Mals. 
The plaintiffs, then, brought a suit for rent. 
In the rent anit, again, the defendants Nos. 6 
and 7 pleaded that they were not the ten- 
ants of the plaintiffa nor of the plaintiffs’ les- 
gor Mohesh De but that they had acquired 
“AN independent, title under defendants Nos. 
12, lá and 15 who had purchased the supe- 
rior tenure in exeoution of a rent deoree and 
served notices under section 167 of the Ben. 
gal Tenancy Act upon the Malis whose ten- 
ancy hadthereby been annulled; upon which 
annulment they had taken afresh settlement 
from the purchasers. In consequence of this 
plea being taken by the defendanta Nos. 6 
and 7, the plaintiffg withdrew the suit for 
rent and they brought thie suit on the 4th 
September 1906 for a declaration of their 
title to the diaputed land and for a declara- 
tion that {hey were entitled to recover rents 
from defendants Nos. 6and 7 and not the de- 
fendanta Nos. 12, 14 and 15 who, according to 


the plaintiffs, had acquired no title to the. 


disputed land by their purchase. They also 
asked, in the alternative, for an abatement 
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of their rent as against the representative 
of Moheah De in case their suit for & dec- 
laration as against the purchasers-defendants 
Noa. 12, 14 and 15 failed. 

It seems that the suit for abatentent of rent 
was nob properly joined with a suit for dec- 
laration of right as against defendants 
Nos. 12, 14 and 15 leading to a decree for 
rent Beans defendants Nos. 6 and'7 and the 
learned District Judge has rightly left the 
question as between the defenddnt No. 5 
and the plaintiff undecided in this; case in 
consequence of certain irregularities that took 
place in the first Court in reapect of the 
rights of the parties to cross examine each 
other's witnesses. 

The first question to be decided in this 
case is, whether any title passed to Mohesh 
under his kabala of 1891 to these lauda, The 
learned Judge has found that these lands 
are situated in mawra Baharabund. That 
finding we shall take as final betwéen the 
parties, being & question of fact. Taking it 
for granted, therefore, that these landa are 
sitaate in maura Baharabund, did they’ under 
the kabala of 1891 pass to Mohesh under 
the description of landa situated in mawra 
Khajuri P 

lt appears that the kabala of Mohesh men- 
tioned these lands by their correct name as 
Kura Bakre and also gave the gorreot 
boundaries of these lands. The Mals being 
entitled to the lands in both mawang Khajuri 
and Baharabund gave a misdesoription of 
these lands when they described them as 
situated ‘in Khajuri. The vendor being 
entitled to the lands in both massas and the 
lands conveyed being identical to the lands in 
dispute, we think that, notwithstending the 
false  deepription, the title passed to 
Mohesh De. i 

lt is true that in the decree of the 7th 
April 1896, the land was found to bé in 
Khajuri in the presence of tHe Mals ; but that 
does not matter. The defendants Nos. 12, 14 
and 15 and the defendants Nos. 6 and 7, who 
are the fighting parties in this case, were no - 
parties to that decree and, therefore, they 
are not bound by it. In any case, the finding 
of the learned District Judge is not, ;and 
cannot be, assailed as regarda the situation 
of these lands; buf, nolwithstanding»that, the 
title passed to Mohesh and, if that be-so, the 
next qucation is witelher Mohésh or the 
plaintiff claiming under Mohesh has logi this 
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Tight either by the operation of the Statute 
of Limitation or by the operation of the 
provisions of section 167 of the Bengal 
Tenancy Aot. 

As regards the question of limitation, it is 
contended by the learned Vakil for the defend- 
anta] Nos. 12; '14 and 15 that the defendants 
Nos. 6 and 7 being upon the land since 
before 1891 and the Mals being proprietors 
of the two mausos Khajuri and Baharabund, 
the claim of the defendants Nos. 6 and 7 to 
hold these iands as part of Baharabund was 
adverse to the Mals as maliks of mausa 
Khajuri and, therefore, the adverse possession 
began in 1891. 

If so, the suit might be barred by limita- 
tion; but we do not think that the position 
of the Mals as tenure-holdersof the contiguous 
mawsas would be the position of two different 
proprietors holding two separate properties. 
So far aa this property was concerned, it waa 
owned by them and the defendants Nos. 6 
and 7 were tenants under them until the 
rent sale in 1896 after, which, of courae, they 
plead a title under defendants Nos. 12, 14 
and 15. "There is nothing on the record to 
show that before the year 1896 they pleaded 
any title adverae to Mohesh or the plaintiff, 
Bven if they have not been paying rent for 
these lands sinoe 1891, that could not make 
their possession adverse unless they asserted 
an independent title to the knowledge of the 
person against whom they claimed their 
title. There is. nothing on the record to 
show that they claimed such title before 
1896. It cannot be said, therefore, as the 
learned District Judge has said, that their 
possession has been adverse for more than 12 
years. If anything, their possession has 
been adverse for about 10 years before suit; 
but that would nob bar the plaintiff's-suit. 

The next question is with regard td the 
effect of the notiog under section 167. 


The first Court found that the notice under 
section 167 was not served and waa in fact 
barred by the time limit fixed by the section 
itself. The lower Appellate Court has not 
gone into that question ; and the desision of 
the question as to whether the notice under 
section 167 was rightly served upon the 
right parties is a question of fact which will 
have to be decided upon the evidence. 


Another question has been raised before us 
in appeal, and that is that the decree, in exe- 
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cution of which the notice was served, was 
not a rent decree. 

That question, however, was nut made the 
subject of discussion in the first Court, nor 
made the subject of any issue. The decision 
of that question would require evidence upon 
points which were not presented to the 
Qourt of first instance inthe way in which 
they were attempted to be presented before 
us: and it would require also the oonsidera- 
tion of the case from aspects of view which 
would require further evidence: for ite deci- 
Bion. Wo think, therefore. that it would not 
be proper to allow the plaintiff to make a 
new case with regard to that. 

The question will be confined to the degi- 
sion of whether the notice under section 167 
was properly served upon the proper parties 
in proper time ; and, if 80 served, what was 
ita effect. In this view of the cage, we set 
aside the decree of the learned Judge and 
send the case back for & decision in view of 
the remarks made sbove in respect of the 
issue &s tothe notice under: section 167. 
The question will be decided on the evidence 
on the record in reference to isane No. 3 as 
framed by the learned Munazaif. 

Costs will abide the result. 

The defendant No. 5 will have her gosta 
in this appeal. ; 


Appeal allowed: Odse remanded. 





(s. 0. 14 O. L. J. 61.) - 
CALOUTTA HIGH COURT. 
BSzoosp Orvin ÀpePEAL No. 2951 or 1908. 
May 9, 1911. 
Present:—Mr. Justice Holm wood and 

Mr. Justice D. Chatterjee, 

Chowdhury KIRTIBASH DAS AND OrHN&8— 
DEFENDANTS—-ÀPPHLLANTE 

verius 

UMESH CHANDRA DATTA AND OTHNBRB—— 
PLAINTIFIS—HESPONDENTS. 

Bengal Tenanoy Act (VILI of 18855, ss. 05, 98 —Com- 
mon manager—Right io defend sutt jo» possession — 
Necessity of making co-owners parties. 

A common manager appointed under the Bengal 
Tenancy Act representa the co-owners for defending 
a suit for declaration of title and recovery of poasos. 
sion of immovesable property, as he is the party in 

sa&oesion to the exclusion of the co-owners. And if 
the suit is brought against him within time ib 1s im- 
material whether the helrs of some of the co-ownors 
are brought on the record too late for a mit against 
them. 2n < 


98 


HAWIP-UMN-NISSA 9. FAIZ-UN-NISSA. 


Appeal from the decree of the Additional 
‘Subordinate Judge of Onuttack, dated the 
29th July. 1968, affirming .the decree of the 
Mounsif of Cuttack, dated. the 18th March 
1907. 

Babu Gunada Charan Ben, for the Appel- 
lan‘s. 

Babu Baranashibasht Mukherjee (with him 
Babu Satis Ohandra Bhar), for the Respon- 
dents. 

Judgment.—tThis was a suit brought 
by the plaintiffs as shebatt of a certain deity 
for the declaration of title to and reoovery of 
possession of 8 annas of a certain property of 
which the defendants Nos. 17 to 24 were the 
‘oo-sbarers of the plaintiffs. the other defend. 
ants being the acution-purchasers of 
16-annas of the property under & decree ona 


mortgage made by the said co-sharer defend. - 


ants. Theb plaintiffs made the common 
~ manager of the estate of the auction-purvhaser 
defendants & party defendant and also the 
auotion-purchasers, or -rather those they 
supposed to be the auction-purchasers. The 
suit was brought about 2 days before the ex- 
piry of 12 years from the dispossession and 
at that time some of the auction-parchaser- 
defendants were dead and their heirs were 
brought on the record after the expiry of 12 
years. [It is contended by the defendants 
who have appeared through their common 
manager that the suit is bdrred by limitation 
under the provisions of section 22 of- the 
Limitation Act. Under section 98, clause 3. 
of the Bengal Terancy Act the common 
manager has, for tbe purposes of management, 
the same powers as the co-owners might 
have exercised but for his appointment and 
the co owners are debarred from exercising 
such powers. 

It has been held in the case of Srimutty 
Sibo Sundari Ghose v. Raj Mohun Guha (1), 
that the common manager can bring a suit 
for declaration of title and recovery of posses- 
. Bion of immoveable property on behalf of the 
oo-owners and if he can bring a suit, there is 
no reason why he shonld not represent them 
for defending a suit. As he was the party 
actually in possession to the exclusion of the 
co-owners, the suit against him was rightly 
brought and as that was done within time it 
was immaterial whether the heirs of some of 
the co-owners were brought on the record: too 


lato fora suit against them. The passion of 
(1) 8 C. W. N. 214 
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limitation under section 23 does not, therefore, 


arise. 
The appeal is dismissed with costs. |, 
Appedl dismissed. 


~ 





(s. o. 15 0. W. N. 521,8 A, L. J. 878; 18 0. ij ao 
18 Bom. L. L. 891; 10 M. L. T. 23.) : 
PRIVY COUNCIL, 
APPHAL FROM THE ÁLLAHABAD Hien Court. 
| February 14, 1911. 

Paya kk E Macnaghten: Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Musammat HANIF-UN-NISA AMD ANOTHER— 
DxrsspAXTS— ÀPPELLANTS 
verSus 
Ohaudhrain FAIZUNNISA-—PLADITIFFT — ' 

 HusPosmpENT. 

Evidence Act (1 of 1872), s. 983—Construction of 
document —Documeni whether sale-deed or gift—Parol 
evidenos to show thai sale-deed is really gift, whether 
admissibia. 

Parol evidence is admissible for the purposs of 
showing that a document which -purports to be, 
and on the face of i6 ix, & deed of sale, i$ in reality a 
dded of gift. 

Fau-un-musa v. Haw. un-nisaa, 27 A. 012, over- 
ruled. 

Appeal from the judgment of the Allahbad 
High, Oourt dated April 17th, 1905, and re- 
ported at 27 A. 612, reversing that of the 
Sub-Judge of Aligarh, dated November un 


1902. 


Facts.—The plaintiff on unten 27th, 
1689, executed a deed which purported to be 
&n otb-andsoil convey&nooe of a portion of her 
property in consideration of the sum of Ha. 
60,000 in favour of her daughter Hanif-un- 
nissa, her grandson Ibrahim Ali Khan and her 
grand-daughter  Bashir-un-niss& On Sep- 
tember Sth, 1901 the vendor filed the present 
suit, in which she asserted that the sale- 
deed was s fictitious document executed in 
order to protect her from the importunities 
of her son Abdul Shakur. “She alleged that 
no consideration had ever passed, and she 
prayed in the alternative for payment of the 
consideration or for reatoration. of the pro- 
perty. The defendants pleaded that the 
supposed sale was not in reality a sale at all, 
but was a gift, though the. document was in 
the form of a conveyance, 

The Court of first instance —' this 
contention and dismissed the suit. The plain- 
tif appealed to the High Court. The High 
Court (Stanley, O. J., and Burkitt, J.,) [Fait 


~ 


? 
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un-isea-v. Hanif-wn-nisa (1)| held that 

the defendants were precluded by the provi- 
- sions of section 92 of the Evidence Act ([ of 
. 1872) from giving parol evidence for the 
purpose of showing that the deed of sale was 
in reality intended by the execatant to be a 
deed of gift. They, therefore, reversed the 
judgment of the first Court but instead of 


giving a decree to the plaintiff for possession, 


of the property. the High Court gave her & 
decree. for Ra. 60,000, with interest from the 
: date of the decree, and declared her entitled 
toa charge’on the property for the decretal 
amount  " 
- The defendunts appealed, and it was con- 
tended on their behalf that evidence showing 
, the acts and’ conduct of the parties waa ad- 
missible to explain the real nature of the 
transaction. < 

Mr. Ratkes, for the Appellants. 

Mr. L. DeGruyther K. O. and Mr. Dube, for 
the Respondent. 

" Judgment. 

‘Lord Macnaghten. Their Lordships think 
the decree appealed from cannot be sustained. 
: They are of opinion that the proper course 
-will be to remit the case tothe High Court 
to be dealt with on the evidenoe, and they 
will humbly advise His Majesty accordingly. 
. The costs of the further hearing will be costa 
in the cause. As the appellants have been 
sucoessfol upon the point of law, they will 
have their oosta of the appeal incurred in 

England. 
f Appeal allowed with costs. 

Solicitors for the Appellants: Messrs. T. O. 
Summerhays & Rons. - 

Solicitors for the Respondents: Mesars. Bar- 
row, Rogers and Nevill. 

(1) à7 A 012. , 
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(e o. 15 0. W. N. 648,8 A. L. J. 587 ; 18 O. L. J. 588; 
18 Bom, L. B. 440; 3 M. W. N. 418). 
PRIVY COUNCIL. 
APPEAL FROM THE OaLoutra Hiem Covert. 
m March 10, 1911. 4 
Present:—Lord Macnaghten, Lord Robson 
and Sir Arthur Wilson. | 
BISHUN OHAND BACHHAOT— 
DEFSADANT— À PPELLAMT 
j ‘corsus 
BIJOY SINGH DUDHUBIA—P uairtirr— 


RESPONDENT, 
~ '" Sale in eweesition—Sust to sst azide—Collusion and 


INDIAN OAshs. 


. 899 


fraud — Application refused wader s. 811, Oívil Procedure 
Oode(Act XIV of 1882)—Benami-—Alierepresentation 
by judgmeni-dabtors pleader—Aucton-purchaser not 
responsible — Findings of fact, concurrent, reversed. 

A suib was brought fora declaration that the pur- 
chase of & house by the defendantat an auciion-malo 
was invalid, being brought about by the fraud ofthe 
defendants, The sale was duly confirmed prior to 
the institution of tho suit: 

Held, on the evidence, that the allegation of fragd 
m&de against the defendant-ouction-purchaser, had 
not been brought home to him, and thet there wag not 
sufficient ground for setting amde a sale confirmed by 


“the Oourt after ies y local inquiry and for inflicting 


on the auction-p a forfeiture of the con- 
maan purchasé-monsy paid by him out of his own 
ds. 


An anotion purchaser should not be held responsible 
rene. misrepresentation by the’ judgment-dobtor's 
pleader. 


Appeal from the decree of the Caloutta 
High Court of (Maclean, O. J., and Fletober, 
J.,), dated April 16th, 1907, affirming that 
of the Sub-Judge of Murshidabad, dated May 
25th, 1904. i 

Mr L. DeGuryther, K. O., and Mr.K. Brown, 
for the Appellant. 

' Sir Robert Finlay, K. O., and Mr. A. M. 
Dunne, for the Respondent. i 
Judgment. 

Lord Robsou, This is an appeal from a 
deoree of the Bengal High Court of Judioes. 
ture which confirmed a decree: of the Sub- 
ordinate Judge of Murshidabad: 

The suit was brought in September 1902 
by the respondent, Bijoy Bingh, against the 
appellant for a declaration that the purchase 
by the appellant of a house at an suction- 
sale, held under order of the District Court of: 
Murshidabad, in certain execution proceed- 
iugs, was invalid on the ground that it was 
broughtabout by the fraud of the appellant 
and the other defendants, Tara Oband, the 
judgment-oreditor, and Ohatrapat Singh, 
the judgment-debtor, in those proceedings. 

The respondent, Bijoy Singh, was a ore- 
ditor of Chatrapat Singh and held a deoree 
for the amount of his debt, Rs. 10,000. He 
applied to the District Court of Murshid. 
abad for execution against Obatrapat’s 
properties and accordingly in September 
19CO the house in question was attached 
and ordered to be sold on the 15th January” 
1901. The debtor procured a postpone- 
ment of the sale until the 21st March 1901 
by & part payment of Rs. 4,000. In January. 
and February 1901 suits were begun by the 


debtor's two tons against the respondent ` ` 
alleging that the house was family property; 


IN 


` that 


BISHUN OHANXD t. IJOY SINGH. 


that they were entitled to shares therein 
acoording to the Mifakshara law; and asking 
for injunctions restraining the aale of their 
shares. The sale was accordingly stayed 
in February 1901, on’terms that security - 
for the whole amount of Bijoy Singh's debt 
should be farnished. This waa done on 
the 8th March 1901,. and the sale on 
behalf of the respondent thus indefinitely . 
stayed. 2 

In the meantime, proceedings were also 
being taken against Chatrapat Singh by 


‚the defendant, Tara Ohand, who had obtained 


a decree in the Onleutía Small Causes 
Court for the amount of his debt, Es. 1,800, 
as far back ss September 1896. . That 
decree was transmitted to the District Gourt 


of Murshidabad for execution, and on the 


22nd February 1901 the house in question 
was duly attached, and the sale fixed for 
the ith May‘ 1801. On that day the 
judgment-debtor petitioned the Oourt to 


. postpone the sale for seven days, On his 


promise that the debt should be paid in 
that time, Tara Ohand consented, and this 
delay was granted by. the Court. The 
promise was nob keps, and the gale acoord- 
ingly took place on the 22nd May 1901, 
when the appellant, Bishun Ohand-Bachhaot, 
became the purchaser at the price of 


‘Rs. 12,000. -That sum was paid by him,- 


and has since been distributed among the 
general body of creditors, It is now alleged 
that the real purchaser. was the judgment- 
debtor himself, and that the sppellant was 
only a benamdar or mere nomjnee. 

The charges of fraud made by the reg- 
pondent in his statement of claim were of 


-a sweeping character. It was alleged that 


Tara Oband’s deoreo was false, and obtained 
by oollnosion with the 
that there was similar fraud in relation to 
the attachment and the sale proclamation; 


‘that the suits by the sons were really 
instituted by the judgment-debtorin order” 


to obtain a stay of the respondent’s suit, 
and so enable & sham sale to be effected 
in the collusive suit of Tara Ohand; that 
the sale fixed for the 15th May 1901 was 
then adjonrned with the fraudulent con- 


-sent of Tara Oband because it was known 


that effective bidderg would be present; 
on the 22nd May the judgment- 
debtor's Pleader, one Harendra, fraudulent- 
ly told the respondent's agent that the 
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salo wad ngain to be adjourned, and thus 
prevented him from attending, and that 
only dependents and followers of., the 
judgment-debtor were preasnt at the pale. 
THe charges against Tara OChand in rela- 
tion to his debb aud deoree were conolu- 
sively disproved. Thera can be nd “doubt 
that Tara Ohand’s deoree, which was of 
long standing, was genuine, and that he 
sought and obtained exeeution under it 
in perfect good faith. Both the Subordi- 
nate Judge and the High Oourt have found 
in the appellant's favour on. this very im- 


portant part of the case. 


Th learned Subordinate Judge ‘hee also 
found that the purchase-money for ‘the 
house was found by the appellant himself 
“and not, (as the -respondent alleges), by 
the, adaon debtor. The High Oourt do 
not dissent from this view, so that on the 
evidence it cannot be ‘said that the appel- 
lant was a mere "bemamdar." Further, it 
was found that the reapondent’s allega- 
tions of fraudulent mnon-servioe of .prooess. 
of attaohmént and sale were not correct. > 

‘These findings: materially attenuate the 
general case of fraud set up ' by ihe Res- 
pondent .ahd, in what remains of the case, 
their Lordshipa are unable to see . any 
sufficient or substantial evidence of fraud on 
the part of ihe appellant. 


The genuineness of Tara Ohand’s * debt 
and depree being now admitted, it becomes 
neceasary to scrutinise carefuly Tha chárgés 
brought against him in relation to the pxe- 
cution. His consent to the postponement of 


- the sale for seven days, on the debtor's promise 


of payment; was not necessarily fraudulent. 

No doubt it fitted in well .with specific 
charges of fraud originally brought against 
him but, when those charges are eliminated 
from the case, there is nothing to show 
that this particular acte may not have been 
quite innocent. The respondent, however, 
can make no case unless it be treated asa 
step in the alleged conspiracy. Nor can 
mach importance be attached to the faot 
that Tara Ohand’s Pleader had intimate 
business connections with the judgment. 

debtor's Pleader, Harendra. The faob is 
that Tara Ohand’s agent, Basanta, desired : 
to retain Harendra in the proceedings, but 
Harendra, being already retained for the 
judgment-debtor, reoomménded his friend 
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Ham Krishna, who thereupon acted for Tara 
Chand. 

The appellant is & money-lender and a 

man of substance. When cross-examined as 
to his means he stated his income-tax and 
offered to produce the receipts, so the sugges- 
tion that he was meérely an impecunious 
nominee was nob sustained. 
. He said he had heard of the proposed 
sale at the house of his pleader, Baikant 
Babu, who had also acted occasionally for 
Chatrapat. Baikant told him the property 
would be sold cheap, owing to the liliga- 
tion of the sons which, the thought, would 
come to nothing in the end—an opinion 
which proved ovrrect. The appellant 
thereupon instructed him to arrange for s 
representative to attend the gale on his 
behalf and to bid up to Hs. 10,000 or 
Rs. 11,000. He forthwith paid Hs. 3,000 
to Baikant to meet the deposit that might 
be required and afterwards sent, ont of 
his own funds, the balance of Ra. 9,COQ. 
Other bidders competed for the property, 
They are said, perhaps truly, to have been 
friends or associates -of the judgment- 
debtor, but it is not correct to say they 
were ‘followers and #dependants:” nor is 
there anything in the evidence or the 
circntastances to estalllish the suggeation 
that they were soting in collusion with the 
appellant. 

The respondent says he was willing to 
give Re. 60,000 for the house; but was 
prevented from attending by Harendra 
telling his agent on the day of the sale 
that he was inatracted 
another postponement. Harendra was 
oalled by the respondent, and would only 
say that he had no reoolleotion of this; 
but, assuming that he said it, there is 
nothing to show that the appellant should’ 
be held responsible for ny misrepresenta- 
tion by Harendra. 

On the 20th June 1901, the respondent 
preferred a claim under seotion 811 of the 
Civil Precedure Code, in the District Court 
of Murshidabad, praying thab the sale 
might be set aside, but his petition was 
dismissed, and tbe sale duly confirmed 
afier evidence had been, heard on both 
sides in relation to the points raised by the 
respondent. 

Litigation also arose after the sale be- 
tween the appellant and the sons of the 


wt 


INDIAN CASES. 


to, apply for- 


401 


judgment-debtor, who set up againat him 
their claim to shares in the house under 
the Miiakehara law. That claim was dis- 
missed and the appellant obtained possession 
in January 1902. Ib is said that he has 
made no use of the property and stil holds 
itfor the benefit of the judgment-debtor, 
but this suit was commenced in September 
1902, so that the appellant has not been able 
to deal effectively with what was probably 
a speculative purchase. 

Their Lordships are of opinion that the 
allegations of frand and conspiracy made 
against thé appellant have not been brought 
home to him and that, under all the ciroum- 
stances, there is no sufficient ground for 
setting aside a sale, confirmed by the Oourt 
after prompt local inquiry, and for inflicting 
on theappellant a forfeiture of the consider. 
able purchase money paid by him out of bis 
own funds. 

Their Lordships will, therefore, humbly 
advise His Majesty that the decrees of the 
High Court and of the Oourt of the Snbordi- 
nate Judgeought to be reversed and this 
appeal allowed, with costs here and in the 
Oourts below. - 

Appeal allowed. 

Solicitora for the Appellant: Messrs. Lee 
and Pembertons : 

Solicitors for the Respondent: Meesrs. T. 
L. Wilson & Co. 


^ 
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(a. œ 15 O. W. N. 845.) 

. OALOUTTA HIGH COURT. 
MiscxLLAxEOUS OIvIL APPHAL No. 34 or 1910.* 
June 12, 1911. 

Presenit:—Mr. Jastice Holmwood and 
Mr. Justice Teunon. 
CAZIL KARIM, MisoRg— P iTITIONEKR— 
APPELLABT 

- UOT ES ] 

ANNADA MOHAN RAY ARD OTHERS— 

` Opposite Pagrr— RESPONDENTS. 

Limitation Act (XV of 1877)—Alnor-—Raght to apply 
for setting anda sala — Limitation Act (IX of 1908), 8 6, 
Sch I, Art. 166—General Clauses Act (X of 1897}, 
&. 6 (c). 

A ihe Limitution Act of 1908, minors as such 
have no privilege of disability except as regards 
suits and applicatidns for execution. But by the 
Act of 1877 thoy had the privilege of non-hability 
to the law of limitation in respect of all applications 
in judicial proteedings including an application to 
tet aside a salo. That is a privilege in law and nob 

* Roferred to in 11 Ind. Cas. 295. 
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® mere incident of procedure. As longas the dis- . 


ability lasts the minor’s right to make the application 
is unaffected by the law -of limitation and this isa 
status of non-liaboility conferred on him by law. 
-And the privilege of non-liability inures under section 
B (c) of the General Clauzos Act as long as the 
disability continues and is not affected by the 
abolition of the privilege by the subsequent statute. 
Appeal from the order of the Subordinate 
Judge of Backergunge, dated the 6th of 
December 1909, reversing that of the Munsif 
` of that place, dated the 28th of June 1908. 
'  Babu Brojendra Nath Chatterjee, for the 
- Appellant. > 
Babu Ram Charan Mttter, for the Be- 
. pondents. 


Judgment.—The question which 
grises in this second appeal is one of first, im- 
pression and appears at first sight to be not 
altogether free from difficulty. 

Having given the matter our most care- 
ful attention, we are clearly of opinion 
that there can be no ber of limitation against 
the -minor in these proceedings. It appears 
that a -decree was obtained against the 
minor and his elder brothers for a share 
of rent. Itis alleged that attachment and 
proclamation issued ^ simultaneously and 
thet the decreo-holder purchased at the 
salo without permission. The result is said 
to have been that property worth Ra. 2,000 
was sold for Hs. 40 on the 7th July 1908. 

The appellant minor and his brothers 
filed a petition on the 3lst March 1909 to 
have the sale set aside on -the sbove 
grounds. The Munsif dismissed the ap- 
plication of the three major brothers and 
' admitted the petition of the minor. On 
appeal the learned Subordinate Judge has 
-held that the minor is also barred by limita- 
tion and dismissed his petition. 

We need not go into the Subordinate 
Judge's findings that there was no fraud, 
nor his finding that the simultaneous issue 
of - attachment and proclamation is no 
irregularity -at all, Other irregularities 
wers pleaded and the question whether on 
coming of age the petitioner would be 
entitled to three years or only to one 
month’s limitation does not arise, inas- 
much as limitation has not yet begun to 
run against him he being still a’ minor. 
The whole difficulty has arisen from the 
alteration of the law effected by Ao® IX 
of 1908 which came into operation on the 
lat January 1909, 
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By this Act minors ‘as such have no 
privilege of disability except as regards. 
suits and applications for- execution: But 
by Aot XV of 1877 they -had the 
privilege of non-liability to the law of 
limitation in respect of all applications in 
judicial proceedings. That this is œ 
privilege in Law and nob & mere incident 
of procedure is olear. As long as the dis- 


` ability lasts the minor's right to sue is 


unaffected by the Law of Limitation: end 
this is a status of non-liability conferred on 
him by Law. - 

Now in section 6 (e)'of the General 
Clauses Act privilege is opposed to liabi- 
lity, just as right is opposed to obligation 
and the privilege of non-liability under 
the statute conferred by the statute itdelf 
clearly inures, under the General Olauses 
Act, as long as the disability continues and is 
not affected by the abolition of the privilege 
by a subsequent statute. 

No doubt when limitation onoe begins 
fo run that limitation must be under the 
current Act and nothing can stop the oper- 
arion of that Act, but as long as the minor 
whoes ‘right &ocrued under Ach XV‘ of 
1877 remains .@ minor, his right to make 
an application in any judicial proceeding is 
saved, 

As regards tho finding that it is a privi- 
lege we may refer to the case of Mahkadso 
v. Babi (1). And as regards the question 
of the saving of rights which parties had 
acquired under any previous enactments 
the remarks in Bam v. Soma 
(2) would seem to carry the saving of 
such rights even further, inasmuch as 
the Court held that time having begun 
to run under the old statute the parties 
were bound by the limitation imposed 
by the new atatnte- but in ihe. case 
before them. the construetion which they 
the postponement 
of the operation of the new Aot 
did. not take. away any right which 
parties had &oquired under previous enact- 


“mentas. 


lt would appear, therefore, that the Judges 
were of opinion that any such right ac 
quired before the new Act came into force 
would be saved even although limitation had 
begun to run. _ B 

(1) 26 B. 730 at p. 788. 

(3) 1 B. 805x at p. 3062, 
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We do not desire to carry the effect of 
such rights to avy such ‘length. It “is 
enough for our purpose to hold that as long 
as limitation has nob began to run, such 
rights are unaffected. As long, therefore, 
as the minor remsins a minor he has the 
_ right to make this application and there is no 
limitation. 

As regards the merita, the lower Appellate 
Court hes mixed this question up with the 
question of limitation and hag only dealt with 
the issue of fraud which it has not adequate- 
ly discussed and one irregularity out of many 
alleged 

The judgment of the Subordinate , Judge 
baing seb aside on the question of limits- 
tion, the case must be remanded to him 
for an independent finding on the 
merits as to the effect of the allegation 
of frand and of all the irregularities com- 
. plained of with special reference to the 
alleged’ inadequate price obtained at: the 
sale in consequence of the decres-holder’s 
purchasing without leave, costs in 
lower Oourta -to abide the result. The 
appellant . is entitled to the costs of 
thia hearing which we fix at two gold 
molwrs, 


1 


Appeal allowed. 





(s. c. 80 P. W. R. 1011.) 
PUNJAB OHIEF COURT: 
Civit Perrriox No. 1981 or 1910, 
March 30, 1911. z 
Presonti—Mr. Justice Shah Din. - 
NATHU daro E 


SHEO NARAI Nax AND aka Pra deri Res 
"HesPOMDENTS. 

Baring rahe s Dasotutin of partnership on death of 
one partner—Non- liability of his representatives before 
new partnership is formed—Contract Act (IX of 1872, 
s. 253 (10). 


- A pertnorship is dissolved on the doeth of a partner . 


Ad unless a now partnership is formed, the represen- 
tative of the deceased pariner cannot be made jointly 
Hable with the surviving partners. 

Petition undér section 25 of Aot IX of 
1887 for revision of the order of the Judge, 
Small Cause Court, Jullundur Oantonment, 
dated. the £7th April 1910, decreeing 
claim. 


Mr, Nand Lal, for ihe Petitioner, 


the, 


y 
rm 
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“BAKHE BHARI 0. 18A SHAH. ; 
Rai Bahadar Bakshi Sohan Lal, for Rai 


‘Sahib Pandit-Sheo Narain, for iho Respond- 


enta. 

-Judgment.—The T Court has 
held that thé petitioner Nathu is jointly liable 
with Bhikam in respect of the claim of 


"Bheo. Narain, respondent, because after the 


death of Keeri, father of Nathu, ‘the same 
shop continued, and Nathu and Bhikam both 
lived there, and the interests of both defend- 
anta were identical.” This finding is not 
sufficient for the disposal of the oase. 

There is no defjnite finding by the lower 
Court that after the death of Kesri, whioh 
necessarily diasolved the partnership between 
him and Bhikam, a fresh partnership was 
formed between the latter and the petitioner, 
who is the son of Kesri. It is only upon that 
finding that Nathu’s liability can be. estab- 
lished and enforced. 

I, therefore, set aside the judgment and 
decree of the lower Court aud send the caso 
back for disposal according to law. 

The lower Court must examine the parties 
before framing the issues, and after taking 
down the evidence, if any, must record clear 
and definite findings on those issues. 

No order aa to cosis.’ 


N 


Revision allowed. 





" (a. o. 62 P. W. R, 1911.) 
PUNJAB OHIEF COURT. 
First Orvit Apprat No. 617 or 1910. 
March 17, 1911. 
Present:-—Mr. Justioo Kensington. 
FMxsammat BAKHT BHARI anp OTHERS — 
ER A R 


ISA SALAH Pia cetine E 
Recetver--Appeal —Recetver appointed by the District 
Judge on tha direction of the Deputy Oommassioner — 
Civsl Procedure Code (Act V of 1908), O. XLII, r. L(a). 
grounds must be adduced, befora a 


Very strong 
` Court will interfere with private rights by the 


Bae of a receiver. 

Bhai Bhagat Singh v. Harnam Singh, 136 P. It, 
1800. Budhwanti v. Bishen Kaur, -73 P. R. 1902; 
and Sani Ham v, Ram Chand, 36 P. B. 1910, 58 P.W. 
E. 1910; 6 Ind. Ons. 659, followed. 

Where in a suit for & declaration thet certain 
widows were entiiled-to maintenance only and not 
to possession for life of their husbands’ estates, tho 
Deputy -Commissioner on his own accord moved the 
District Judge to appoint a reoelver of the estato 

lite and a ver was appointed; it wes 
held thet the "penes "was ae and improper, 
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AOHHAR SINGH ©. BADHAWA SINGH, 


Appeal from the order of the District 
Judge, Jnang, dated tha 28rd Maroh, 1910, 
&ppointing & rooelVer. |, 

‘The Hon'ble Mr. Muhammed Bhafi, and 
Chaudhri Nabi Bakhsh, for the Appellants. 

Judgment.—This is an appeal under 
rule 1 (s) of Order XLUS, Civil Procedure 
Code, against an order of the District Judge 
appointing & receiver of certain property 
during pendency of a Civil suit. 

‘The property in djspute appears to have 
been owned by three brothers of whom the 
plaintiff Isa Shah isthe sole: survivor. The 


defendants are the widows of the two otber 


brothers. Mutation was effected in favour of 
these widows after the deaths of their hus- 
bands and an appeal by Isa Fhah was 
dismissed by the Commissioner on the 9th 
December, 1908. : 

Isa Shah then instituted the present 
declaratory suit on the 22nd April 19609, 
asking for a declaration that the widows are 
entitled to maittenance only and not to pos- 
- session for life of the estate representing 
the sharea of their deceased husbands. 

It does not appear that either side petition- 


ed the Court for appointment of a receiver, | 


and there is nothing to show why a receiver 
is considered necessary in the course of a 
declaratory suit. The Deputy Commissioner 
seems to have moved the Court on the 27th 
Jahuary 1910, of his own accord, and the 
District Judge has agreed tothe arrangements 
proposed withont (so far as oan be made 
out) considering whether the appointment is 
either just or convenient. There have sub-- 
sequently been further orders by the Deputy 
Commissioner making arrangements for ihe 
pay of the receiver and a considerable staff 
required to manage the property inoluding 
thé share owned by the plaintiff. These 
orders. are preeumably well meant, in the 
interests of the parties, but they involved 
heavy expenditure which neither side likes 
and they are quite unauthorised. 

The ralingsin Bhat Bhagat Singh v. Harnam 
Singh (1); Budhwant v. Bishan Kaur (2) und 
Sant Ram y. Ram Chand (3) are all in point 
as showing that very strong grounds have to 
be adduced before a Court can interfere with 
private rights by the appointment of 


(1) 196 P. B. 1890. 
(2) 73 P. R. 1902. 
(3) 86 P, B. 1910, 58-P. W.R. 1910, 6 Ind. Cas. 
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a receiver. In the present cage no grounds 
of any sort have been given and I find it 
impossible to diacover from the record either 
why the Deputy Commissioner thought it 
‘expedient to move the Civil Court, or why the 
District Judge allowed the arrangement to 
be made. If for some reason or other, not 
apparent from the record, direct manage- 
ment of the estate by the Demio authorities 
considered advisable, action might possibly 
be taken to have the estate brought under the 
Court of Wards, but short of that the Deputy 
Ocm missioner has no voice in the matter and 
the District Judge should have declined to 


_ countenance so irregular & proceeding. He 


had no legal right to appoint a receiver 
withcut adequate cause being shown and, in 
the absence of any such [cange, the arrange- 
ment should be stopped without delay. 

The appealis accordingly accepted. The 
order of 23rd March. 1910, appointing Laka 
Gurdita Mal as a receiver iis set aside. The 
properly should be restored to the parties 
eand the District Judge should take action to 
Beo that ihis is done promptly. Costs of 
this appeal to be costs of the cause. Oounsel’s 
fee Ha. 82. 


Appeal accepted. 





(s. c. 84 P. W. BR. 1911.) 
PUNJAB OHIEF OQURT. 
Orvis Petitiox No. 2C67 or 1910. 
January 12, 1910. 
Present: — Bir Arthur Reid, Kt, Chief Judge. 
ACHHAR SINGH AXD orum885—PrLAINTIFES 
— PETITIONERS 
VOT sls 
BADHAWA SINGH AND OTHER8— 
Derexdante—HesronpDants. 
Village road— Shagmilgi—7 hofowgkfare— Encroachm ent 
upon tillage road by a. member of the proprietary body 
— Other members of ihe same body compestent!o sue. 
A member of the proprietary body of a village is 
not authorized to encroach upon the sham:lat land of 
the village which is set apert for the purposes of 
road for village communication. 
In the case of a thoroughfare, some of the proprie- 
tors can sucoezafully maintain a wilt against a tree 


, passer, even if such trespasser is à member of the pro- 
“ prietary body, for restoration of the land encroached 
upon by him toits original use withoui proving any 
special damage io themselros as compared to the 
reat of the publie asa condition precedent to obtain- 
ing & decree, 


e : 
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Ghan Singh v. Sada Singh, 78 P. R. 1882; and 
Chuhar Singh v. Dhawmkal Singh, 74 P. R. 1885, 
followed. 

, Ohajju Mal v. Ganda Mal, 4 P. R. 1895, dis- 
tinguished. 


|| 


fot XVIII of 1884, as amended by Act XXV 


rof 1899, for revision of the order of the 


Divisional „Judge, Jullundur Division, dated 
the 12th January 1910, reversing that of 
the Munsif, 2nd class, Phillour, dated the 
lith August, 1909, decreeing the claim. 
‘Facts: Those sufficiently appear from 

the following extract from the judgment of 
| the Divisional Judge, namely:— 

“This was & suit for a permanent in- 
.r junction ordering the removal of obstructions 
“to a thoroughfare. The_ land in suit is 
Khasra No. 237, which waa recorded in the 
- last Settlement. as a thoroughfare 
shamtlat dah. It was excluded from partition. 
, Parties-own fields on both sides of it.. Plain- 
tiffs allege that defendanta have enoroached 
on the thoroughfare to the extent of Skaxals, 
3 marlas, which encroachments constitute the 
. Obstructions to be removed. The lower 
Court found that defendants’ encroachments 
amounted to 1 kanai, 16 marlas, and decreed 
. Eo much of theclaim. Defendants appeal. In 
appeal the- encroachments, as found by the 
lower Court, are not denied: » 

“It is, however. contended that as plaintiffs 
have not shown that they suffer any special 
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Petition vnder section 70 a and (b), of. 


and 


` damage from these encroachments, their suit 


does not lie;that the enoróachmenta are 
“ more than 20 years old and that, consequent- 
ly, defendants’ possession is adverse; that plein- 
tifs have encroached themselves and cannot 
seek equity without first doing it, and that 
‘a8 plaintiffs did not object to the encroach- 
menta till 1902, when they first applied to the 
Revenue Officers, they are estopped by long 
silence from bringing the present action. Ib 
appears from the Revenue-records and from 
the evidence of the Patwari and the Kanang? 
that the land in anit is a thorough- 
Tare. E * FD 

" The thoroughfare is not reserved for the 
exclusive use of the inhabitants of the parties’ 
village but is open to the general public. 
This being so, the principles enunciated in 
Ohai*« Mal v. Ganda Mal (1) clearly apply 
and pleintiffa action is not maintainable 
unless they can show special damage to 
themselves. Not only oannot they prove 
' (1) 4 P. B. 1898. 


r 


405 


special damage but ib is apparent from the 
ploceedings before the Revenue Authorities 
from 1902} to 1907 that the narrowing of the 
thoroughfare does not cause any one any 
inconvenience at all. The Revenue Authorities 
throughout held that the thoroughfare was 
still wide enough for all. practical purposes 
and that action on plaintiffs’ part was 
unnecessary * ? e 

The Divisional. Judge . dismissed the daim 
tn lolo, whereupon the plaintiffs applied to 
the Ohief Court to revise this order. 

Lala Hukam Chand, for the Petitioners. - 

Rai Sahib Pandit Sheo Narain, for the Re- 
gpondents. | i 

Order.of Remand.—The lower 
Appellate Oonrt has not recorded any find- 
ing on the question whether complete parti- 
tion of the village shamilai, with the ex- 
ception of roads, tanks, etc., has been effeet- . 
ed. A finding on this question is, in my 
opinion, necessary. Although the incon- 
venience caused by the ngrrowing of the 
road was apecified as the plaintiffs’ main 
grievance, the plaintiffs also alleged that the 
land appropriated was shamslat and it is 
possible that the appropriator may be entitl- 
ed to retain- possession until petitioner taking 


the land as his share.on partition. 


The lower Appellate Oourt has stated that 
the thoroughfare is not reserved for the 
exclusive use of the inhabitants of the 
parties’ village, but is open to the general 
public. It is not clear whether this means 
that the village proprietors could not close 
the road and divert the land ooóupied by it 
to other purposes and partition it among 
themselves, if they choose, 

Ohuhar Singh v. Dhaunkal Singh (2), Hira 
v. Nath» (3) and Ohajju Mal v. Ganda Mal 
(1) were cited at the hearing. Under Order 
XLI, rule 25, I remand the following issuos 


“to the lower Appellate Oourt for speedy 


- 


decision and return:— 

1. Has the whole of the village shamilat 
with the exception of the village site, roads, 
tanks, eto., been partitioned? 

9, What is the exact nature of tie road 
in wait P Are the village proprietors still 
at liberty to close it and to appropriate the 
land occupied by itto other purposes and 
to partition that land among themselves? ' 


(8) 14 P. R. 1885. "e ] 
(3) 110 P. B. 1889, 
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A very early date will be fixed and objec- 
tions will be filed 10 days before that date. 

The Divisional Judge submitted the follow- 
ing report in compliance with the above 
order: — 

"Ree the Chief Court’s Order of Remand, 
dated 5th Jannary 1911. 

"My Report is as follows :— 
"l. The whole of the village shamilaé after 


exoluding the village site, roads, tanks, etc, - 


bas been partitioned, with the exception ‘of 
one kanal, 8 marlas of banjar kadim. This 
information has been obtained from the lest 
jamabands." 

“o, The road i in dispute is described as ® 
" Bhari- am.’ 

“Tt is admittedly & thoroughfare leading 
from one village to another and it has already 
been excluded from partition. There can 

-be no doubt that its partition would always 
be disallowed because if roads of ihe kind 
in dispute could be effectively partitioned 
the result would be that inter-village com- 
munication would be cutoff. I say effective- 
ly, because I imagine that if any Collector 
could be found to sanction the partition of 
such & road, 
ertablished by a suit for right of way against 


ihe village proprietors. My finding on the . 


2nd part of issue 9nd is in the negative.” 

Report submitted : 17th February, 1911.” 

2udgment.—tThe findings on remand 
are that the whole of the viliage shamilai, 
with the exception of the village site, ronds, 
tanks, &o., and 1 kanal, 8 marias of banjar 
kadim has been partitioned and that the road 
in dispute is described asa `“ publio road,” 
-~ admittedly a thoroughfare from one village 
to another excluded from partition, and im- 
partible because its application to any 
purpose other than a road would stop inter- 
' village communication. 

These findings have not been objected to. 
On the findings Ghan Singh v. Sada Stagh 
(4) and Ohuhar Singh v. Dhaunkal Singh (8) 
are authority for holding that ib was 
unnecessary for the plaintiffs to prove special 
damsge to themselves, as compared to the 
publie, a8 a condition precedent to obtaining 
& decree. 

The road was part of the village shasnilat 
and was devoted to the purpose of a road. 
Some of the proprietary body oould, there. 
fore, ene for its restoration to use as a road, 

(4) 73 P. R. 1883. 
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ita continued use would be 


.* 
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Chajju Mal v. Ganda Mal (1) is not ap- 
plicable, the land in suit there- being a 
public street in possession of a Municipal 
Committee, Notice was issued under section 
70 (1) (a) with & view to the trial of the - 
appeal but the remand obviated the neceasity 


- for this course and the case was dealt with 


utider section 70 (1) “3). 

Under that sub-section and Order XLI, 
rule 9$, I eet aside the decree of the lower 
Appellate Court and remand the appeal for 
decision of the other points involved — Court- 
fee on the memorandum of appeal will be 
rcfunded and other costs will be costs in the 
cause, i 


Applioation accepted, i 





(s. c. 87 P. W. R. 1911.) 
PUNJAB CHIEF OOURT. 
Sroomp Civit Appeat No. 481 or 1910. 

. May 80, 1911. 
Present:—Mr. Justioe Chevis. 


„BHAG SINGH anv orgegs—PrAUNTIFIS— 


APPELLAETS 
: cersus 
NARAIN SINGH ap orgsas— DrrrzxpANTS 


— Hsroxpme Ta. 

Oustom—Al venation —Khattri Fikhs of Ambala Taball 
in Ambala District—Reversioners competenti io ' ‘contest 
— Buw: den of proof. 

t A village was founded in ‘the Ambala Tahefl of 
the: Ambala District by a Jat and then deserted. 
Later on ib was given in jagir to Khairi Sikhs and 
some Jat Sikhs, by whom other tribes were ‘introduo- 
ed: the Khatri Sikhs have resided continuously in 
ue vilage and depend upon agriculture for their 

-and also practise money-Jending: upon the 
pst ie beth | these people, "hela agriculturists, 
were governed by custom: 

Held, that these Khatri Sikhs being in the main 
agricaltarists must be presumed to be governed by 
agricultural custom. The factthat they indulged in 
money-lending would not be of any signifloanoe. 

The fact that & number of previous alienations, 
some by the members of the plaintiffs! family, were 
allowed to pass unchallenged would not suffice to” 
rebnt the presumption that customary law applies. 

Harnam Singh v. Deyi Chand, 107 P. R. 1901, 117 
P. L. R. 1901 and Gaspat Rai v. Kesho Ram, 84 P. R. 
1000; 1 Ind. Oas. 601, 168 P. W. B. 1009, distinguished. 


Further appeal from the order of the Divi- 
sional Judge, Ambala Division, dated the 1st 
March 1910, reversing that of the Munaif, 
ist Class, Ambala, dated the 30th July 
1909, deoreeing plaintiffs’ claim. 


Lala Dwarka Das, for the Appellants, 
Lala Sangam Lai, for the Respondents, 


è 
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Judgment. This is n suit by ool- 
laterals to recover property alienated’ by 
Patten Singh, who has died childless, to his 
brother. Narain Singh. 
plaintiffs a decree, but on appeal the learned 
Divisional Judge has dismissed the suit, 
holding that this family has never fully 
adopted ‘agricultural custom and that the 
existence of a considerable number of previous 
alienations which have passed unchallenged 
shows that-power of alienation is unrestricted. 

The parties are KAairs Sikhs residing in & 
village of the Ambala Tahsil. They depend 
on agriculture for their living, but algo 


they practise money-lending. They do not: 
for it 18. 


follow their personal law strictly, 
clear from the evidence on the record that 
daughters do not succeed amongst them. Still, 
of course, it is quite possible for a man to be 
governed by his personal law modifled by 
custom. The main question seems to me to 
be, shonld the parties be considered as 
persons depending mainly on agriculture and 
looking to money-lending only as a subsidiary 
means of livelihood, or is money-lending 
their main occupation and agriculture 
only the supplement? Here the Asstory of 
the village helps ns. The village was 
founded long ago by a Jat, and then deserted. 
Later on, 16 was given in jagir to -rome Sikhs 
and Khali Sikhs including the &noestor of 
the parties, who brought in men of various 
tribes to break up and oultivate the land: this 
-was some time during the Mughal Emperors; 
how long ago is uncertain, but it must have 
been a long time ago, aa the length of -time 
is not given in the village history recorded at 
the first Settlement. Since then. go far as is 
known, the whole family have continuously 
resided in the village, and held land. It 
seems to me that the necessary conclusion is 
that they are in the main agricultuorists, 
and that, in spite of their being Khaérts, the 
presumption is that they, being agrioultnurista 
living in a village, are governed by custom. 
The mere fact that they also indulge in 
money-lending is not, in my opinion, of 
significance, considering that even Jats 


often break out as money-lenders. Ib is 


urged that the proprietary body being a 
mixed one there can beno presumption as 
tò custom. But the family are all jagirdars, 
and the whole village was given in jagir to 
the Khairi Sikhs and some Jat Sikhs, and I 
do not think thatthe mere fact that ‘other 
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The first Court gave -~ 


AC? 


tribes were afterwards introduced into the 
village is of the ordinary significance in 
this case. Again, it seems to me that the 
statements of the alienee in the present case 
are of great. significance. When examined 
by the first Court, after remand by the 
Divisional Judge, he said’ we can sellor 
mortgage for necessity, but cannot slienate’ 
simply to injure collaterals; thre sale was 
for necessity." Now, ifa man has unlimited 
power of alienation, it follows that he can 
alienate even if the intention be only to 
injure his collaterals, and in the alienees'' 
first written pleadings he does not say that 
the alienor had unlimited powers; what hoe 


“says 18, simply. that the alienation in question 


was for consideration and necessity, and that. 
the &lienor was competent to effect such an 
alienation; also that plaintiffs assented, 
and so are estopped from contesting. It was 
only in his subsequent oral statement that 
the alienee pleaded that he was governed by 
his personal law. The learned Divisional 
Judge saya that all that the alienee 
admitted was that. an alienation mada 
merely to injure an heir would be void, 
bat that.he was not asked whether an’ 
alienation made bona fide for consideration 
bat-without necessity would be void. AIT | 
can say is, thatifa man has unlimited powers. 
of alienation, he can apparently alienate with 
or without neoeesity, .either by’ sale or 
by gift, and that the object of the eliena-- 
tion is immaterial. The well-known custom 
is that ancestral land cannot be alienated: 
wibhout necessity; I have never yet heard of 
& custom wheseby a man oan alienate with- 
out necessity subject only to the restriction 
thatthe alienation ik nob due to spiteful feel- 
ings towards the collaterals. 4 
Às to the previous alienations, the learned 
Divisional Judge threw on plaintiffs the 
onus of proving that these were for necessity, . 
andhe decided the case against the plain- 


tiffs on their failing to discharge the onus. 


I do not think the onus should have been’ 
laid on pleintiffe at all. It was the alienae 
who tried to show that-there had been 
previous alienations which, though not for 
necessity, had not been challenged, and 
ib. was consequently for the alienee to: 
prove that the alienations were not for 
neceasity. Looking at- the sale-deeds alone, . 
I should Bay that some of these- were ap- 
parently, in part at least, for necessity, e. g., 


- ^ 


3 
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mortgage dated 25th May 18:9 by Sachet 
Singh of 16 bighas, l3 bincus, when the 
deed shows’ the mortgage was for pay- 


ment of previous mortgage-money,. debts 
. and purchase of bullocks. There seem 
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to have been léalienations in all by Khairis - 


of this village dating back as far us 1885. 
To most of these plaintiffs werd no 
parties, and it would be. diffienlt for 
them to prove the necessity of deeds 
executed 20 years ago to which they were 
no parties. Another point to be noted is, 
‘that of these alienations most are quite 
modern, (only being older than 1905) and 


so they may still be contested. But grant-. 


ing, aa is most probably the case, that 
some of these alienstions were not for 
necessity and that some others were not 
wholly for necessity, I do not think 
oan be:said that the, absence of contest 
proves that. these Khat Sikhs have un- 
limited powers of &lienstiong, for a man 
does not always act on his rights. I do 
not say that, the fact that these alienations 
have taken place without contest is altogether 
irrelevant, but I do say that, in my opinion, 
everything else points to these Khatri Sikhs 
being governed by customary law; and that the 
mere absence of contest in the case of these 
alienations, many of which were apparently 
in part at least for necessity, is not sufficient 
to rebut the presumption thal customary 
law applies. 

The learned Divisional Judge says it is 
clear that the sale now- in dispute was 
partly for neogssity, 
for necessity he has not decidad; there muat 
therefore be a remand. 

In conclusion, I note that several rulings 
as to Khatris and others being governed or 
nob governed by neoeszity have been cited 
before me, but I do not propose to discuss 
them. The rulings are all well-known [a.g., 
Ganpat Rai v. Kesho Ram (1), Harnam Singh 
-v, Devt Ohand (1)], and in each case the 
decisior rests on the particular circumstances. 
. I have discussed the circumstances in ihe 
present case and . come to a finding after 
full consideration that the ordinary customary 
law applies, and that the alienation can 
be upheld only to the extent to which 


,o(D) 94 PB 1000; 1 Ind. Oas, 691; 168 P. W. R 
. (3) 107 P. B 1901; 117 P. L. B. 1901. 


it 


- 


bat how far it was’ 
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it is found to have been for consideration and 
necessity. m ; 

I, therefore, accept the appeal and, revers. 
ing the decision of the learned Divisional 
Judge dismissing the suit, I return the 


‘appeal to him for disposal after decision 


of the remaining pointe in issue Stamp 
on appeal in this Court wil be refurded; 


‘other-ocosts in this Court to be costs in the 


Cause. | 
Appeal acoepted; Case remanded. 





(a. c. 88 P. W. R. 1911.) 
PUNJAB OHIEF COURT. 
Sgooxp Orvin Appsat No. 481 or 1905. 
; May 15, 1911. 

Present: — Sir Arthur Reid, KT., Ohief Judge, 
and Mr. Justice Johnstone. | 
JAIMAL AND OTÉSES——DEFRXDANTS— 
APPELLANTS 
cereus 
LAL SINGH asp OrHers—Pcarstirrs — 

" . RESPONDU ATS. 

Oustom—Ålisnaton by a male paoprietor— Mortgage 
of a portion of ancestral lahd to pay decree against his 
son——Naosssity—Incompetency of other sons to object 


c—Pleadings— Heirs of alignor competent to resist a 


olavm for possession by alienes on the ground of want 
of necessily—Plea given wp in the lower Appellate 
Court cannot be advanced in second appeal— Pleadings. 

A m by @ land-owner of & portion of hii 
ancestral land with a view to &volding the arrest of 
one of his sons in exeoufion*of decreo is binding 
upon his other sons. : 

. À. suit for possession of ancestral immorveable pro- 

p M ee Ur Nn 

realsted on the ground of absence of consideration 
or necessity. i 

Where a plee is abandoned in the lower Appeliste 
Oourt it cannot be advanced in second appeal. 

Second appeal from the order of the 
Divisional Judge, Ferozepore Division, dated 
the 28th January 1905, affirming that of 
the District. Judge, Feroszspore, dated the 
23rd February 1903, decresing the claim. 

Mr. Roshan Lal, for the Appellants. 

Messrs Duns Ohand and Ganpat Rat, for 
the Respondents. 

Jgudgment.—tThis is a suit by the 
song of -an original mortgagee, who held 
the mortgage by way of conditional sale, for 
possession of the land mortgaged as owner 
on the ground that foreclosure is complete, 
The defence was that defendanta Nos. 1 to 
5, who are the heirs of the original mort- 


g*gor, are not bound by the transaction, 
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because it was entered into without oon- 


sideration and without necessity. There were | 


also other pleas, which need not be noticed 
at the present time. The decision of the 
first Court was lo theeffeot that consideration 
and necessity were both proved, and that the 
suit oould wot sucoeed. On appeal, the 
learned Divisional Judge agreed with the 
first Court pointing ont that before him all 
other questions had been. dropped by the 
defendants-appellants «xcept the one question 
of whether the:alienation was for necessity. 

The defendants have now filed a further 
appeal in this Oourt. In the grounds of 
appeal they stete three reasons for setting 
aside the decrees of the Courta below:— 

(¢) that there was no valid necessity 
for the alienation; 

(ši) thatit has been proved that the 
mortgage was without considers- 
tion and entered into under undue 
influence, and 

(55$) that no notice. of foreclosure was 
issued as required by law, nor was 
any previous demand made for the 
money. 

Thé third of these grounds and the latter 
part of tbe second ground cannot be argued 
before us because, as shown above, they 
were abandoned in the lower Appellate 
Court. As regards the second ground, there 
is no doubt whatever about the money having 
passed, and as: regards the first we wish 
to remark that Mr. Roshan Lal, Counsel for 
the appellants, made more than one erroneous 
statement of fact. He asserted, for instance, 
that Sohna, the mortgagor, had by this mort- 
gage, alienated the whole of his landed pro- 
perty, but oninquiry we find thathe had really 
alienated rather less than 1/6th of his estate. 
In our opinion, the-reason for the alienation 
does constitute necessity. There was apparently 
a decree against Nadir for Re. 430 and he was 
to be arrested in execution. It seems to us 
that the father was bound in ordinary decency 
to raise money and rescue his gon from this 
predicament, and the mere fact hab there 
were other sons does not seem tous to make 
any difference, -especially when it is under- 
siood that the land alienated was not even as 


much as the one-fourth share which would - 


ultimately come to that son who was in 
difficulties. 

' In short, we see no force whatever-in the 

appeal, and, inasmuch as the aforesaid pleas 


- 
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are the only pointa that Mr. Roshan Lal takes 


we can only dismiss the appeal with costa. 
Appeal dismissed. 





(s. 0 90 P. W. R. 1911). 
PUNJAB OHIEF COURT. 
Civit, Havisrow No. 1409 or 1910. 
February 12, 1910 
- Present: — Mr. Justice Johnatone. 
AMIN CHAND asp OTHERS —PLAINTIFPE— 
PSTITIONERS 


versus 
DEVI DITTA—Daranpant—anp OTHERS 
— PLatstirrs—RrsronpDexta, 

Registration—Raxinama or deed of compromise — 
Itabusty of the parties not signing the deed—Rogistra- 
iion Act (XVI of 1908), s. 17. 

A rasmama, or deed of compromise, which affocts 
immoveeble property of the value of Ra 100 or over 
made and fled tn the Court in which a mitb 
relating to such property is pending, does not ro. 
quire regiatration. . 

- Khair-wa-Nisa v. Bahadur Ali, 27 P. RB. 1906, 
Il P. L R.1906, followed. 

Buch a razinama not only binds the parties who 
actually sign it but is elso binding on the other parties 
to the suit who stand by, and do not object to it. 


Application for revision of the order of the 
Divisional Judge, Jullundar Division, dated 
the 9th November 1909, confirming that of 
the Bub-Judge, 2nd Class, Jaollondur, dated 
the 30th April 1909, dismissing the ‘claim. 

Lala Hukam Ohand, for the Petitioner. 

Rai Sahib Pandit Sheo Narain, for the Re- 
spondents, 

Judgment.—lI admitted this revision 
because it 8eoméd to me that the learned Divi- 
sional Judge, must have been in error in 
supposing that in appeal before him the 
plaintiffs took only the point whether the 
rasinamcs required registration or not. That 
point was taken, no doubt, and it has been 
taken again here, but other points, prima 
facte of some value, were included in the memo. 
of appeal and not discussed. 

I have now heard a full discussion. Ag 
regards the registration question, J must 
follow Khatr-un-ntsa v. Bahadur AW (1). 
There has been much conflict of opinion on 
the point, and there is a good deal to be said 
for the view taken by the Madras and other 
Oourts; but I am bound by the Chief Court 
ruling aforeseid. 


(1) 37 P. B. 1900, 11 P, L. R. 1008. 
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` As to the other grounds taken below, No. 2 
has not been.explained to me. Of course, the 
dispute in Lala: Moti Ram’s Oourt was settled; 
but it was settled by a compromise in which 
all parties here present were represented, 
and the settlement really covered the present 
dispute. l 
; As to ground No. 3, Sawan Das could, per- 
haps, raise this point, but not the plaintiffs. 


Ground No. 3 is misleading. Some of the 


the plaintiffs were, it is true, not parties to 
that rasinama, but all were parties to that 
suit, The circamstances show that if was not 
necessary for them to signif; bat at least 
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Judgment.—wWe agrees with the 


Distriot Judge in holding, on the authority: 


of Jawahar Singh v. Sardar Man Singh (1), 
that the suit out of which this reference bas 
arisen is one cognizable by a Coart of Small 
Osauges. It follows that Khan 
Hussain Khan, Munaif; 3rd "Class, Hosbiar- 
pur, had.no jurisdiction to hear and de- 


termine the snib, because in the Tahsil of- 
. Hospiarpur, Lala Hardayal, Manmf, is in-- 


vested with powera of a Small Cause Court 


to try all amall causes of value not exoeed- 


ing Ra; 30. 


We, therefore, set aside the decree iot 


they stood by and made no objection, and, .Muansif, Ahmad Hussain Khan, and direct 


. after all, this second rastnama was really 
` nothing but a confirmation of the earlier 
one in whioh they did take part. ltis impos-— 


Bible to allow them now to eap. oub of their i 


solemn engagements. 
Dismissed with oostg. 


E a dismissed. 


- 





(a. o. 092 P, W. B. 1011) . 
PUNJAB CHIEF COURT. 
Civit, Rereresow No. 61 or 1909. 
: May 23, 1910. 
Present; —Mr. Justice Shah Din and 
Mr. Justióe Chevis. 
TABA AND OTRERE— PLAISTIFFS—À PPRLLAKTS- 
DOr ses 
MIHAN AMD ANOTHEE— DEFENDANTS — 
RESPONDENTA. 

Jurisdiction—Small Cause Court—Incompetency of 
_ another Court to hear a Small Cause suit— Provincial 

Small Courts Act (IX of-1887)—OClaim for a share in 
the offerings of shrine. - 

A Mung, whose Oourt is situate within the local- 
limite of another Monsif invested with powers of a 
Small Cause Court to try all amall causes of a cortain 
value, has no jurisdi¢tion to hear and determine any 
small cause up to the extent of that value. 

A claim to recover a share in the offerings ofa 
shrine is cognizable by a Court of Small Causes. 

‘Jawahar Singh v. Sardar Mas Singh, 84 P. R. 1892, 
` followed. 


Case referred by the District dude. Hoshiar- 


par, with his No. 285, dated the 26th August 
.1909, for orders of the "Chief Court, under 
Order XLVI, rule 7 (2), oe Procedure 
Code, 1908. 

Facts.—tThe suit was for ihe recovery 
of a share of ‘the offerings at the shrine of 
Mundar Baba Kalu, 


that -the plaint be returned to the plaintiffs 
for presentation in the Oourt having jurisdio- 
tion over the suit. 


The costs will-be oosía in the cauge. 
os Reference disposed of. 
(1) 84 P. R. 1803. á 


€ 





(s. o 04 P. W. R, 1011.) = 
PUNJAB OHIEF COURT. -~ 
‘Sroomp Orrin Arrear No. 582 or 1909. | 
March 18, 1911. 
Pieseni:—Mr. Justice Jobnstone and 
: Mr. Justice Shah Din. 
DIWAN OHARND AND OTBERS—PLAINTIYES: 
APPELLANTS 
Deratis 
KHUSHAL SINGH AND orpres— 


DrrasnpANTS— RESPONDEATS. 
Mortgags —BEelom piion — Aden ssion of redemption’ M 


^ mortgagee in mutation proceedings — Katoppei. 
gagee appears before a competent . 


Where & mort 
Revenue Officer, who knows htm personally, and is 
also recognized by a lambordar, and admits that the 
mortgage in his favour has been redeemed under s 


private arrangement made between himself and: 


the mortgagor and. an uci to that effect is made 
in the mutation the transaction js also 


suppoited by other Apm end circumstances: 


Held, that this is good proof of redemptionand bars 
the mortgagee from enforcing the mortgage. - 


Farther appeal from the order of the Ad-. 
ditional Divisional Judge, Sialkot Division, 
dated the 30th January. 1909, reversing 
that of the Munsif, lst Class, Gujranwala, 
dated the 19th December 1907, decreeing 
plaintiffs’ claim. 

Bhagat Govind Das (for Mr. Nikal Chand), 
for the Appellants. | 
Mr. Nand Lal, for the Hespondents.. 

édudgment.—tThis appeal and Appeal 


l 


Ahmad. 
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No. 534 of 1909 are connected together 
and will be disposed of by one judgment. 


Prema Mal, deceased father of the pre-- 


Bent appellants, brought two suits in Novem- 
ber 1907, against the present respondents. 
One of these was for posession of 102 
kanals, 15 marlas of laud attached to well 
Daliwali, situate in village Àjnianwala, and 
the -other for possession of 193 kanals, 16 
marlas of land, attached to Dal Kerarwala 
wel, situate in the same village. Both 
the anis were filed by the original plaintiff 
Prema, for recovery of possession of the 
aforesaid Jands as mortgagée, on the ground 
that he had obtained porsession of those 
lands as mortgagee,. but that five or- six 
years before suitthe defendants had ejected 
him and taken. forcible possession thereof. 
The pleadings in both the suits are fully 
set forth in the judgment of the frat Covrt, 
which also contains the issues drawn on 


the basis. of those pleadings. For the pur- - 


poses of the ‘present decision, it is only 
necessary to refer to the defendants’ plea 
that in July 1900, a private settlement 
was arrived at kot woon the parties whereby 
45 ghumaos of land belonging to the de- 
fendants were given by them on lease to 
the plaintiff for a period of seven years 
in lieu of Ha, 1,283,. and that the mortgage- 
debta due to the plaintiff on the two mort- 
gage-deeds of 1885, was thus paid off and 
the lands in suit were redeemed. The plain- 
tiff, on the other hand, alleged that the 45 
ghumaoe of.land referred to by the de- 
fendants had, as a matter of fact, been 
sold to him in.satisfaction-of certain decrees 
and other sums due to him by the de; 
fendants by: way of rent, eto., and tbat the 
settlement of 1900 had nothing to do with 
' the mortgages in dispute which had not been 
redeemed up to the date of suit. 

The first Court passed a decree in Tm 
of the plaintiffo.but& on appeal the Divi- 
sional . Judge remanded the case under sec- 
tion 566 of the old Civil Procedure Code 
to enable the- defendants to adduce evi- 
dence in support of their plea of redemp- 
tion of the lands in suit under the private 
settlement of July 1900. On remand, the 
defendants produced in the first Oourt a 
. receipt, dated the 28th July 1900, &nd also 
relied on two mutation orders, dated the 
17th March 1901, (mutation entries Noa, 
162 and 163) to show that the lands in 
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suit had been redeemed under a privato 
arrangement between the parties and that 
the mortgagee, Prema Mal, had himself ap- 
peared before the Nasb-Tahanidar and admit. 
ted that the mortgages had been paid off. 
The defendants also produced three witnesses, 
besides the plaintiff himself, to prove their 
allegations. The first Court made a return 
to the order of remand to the effect that 
though the receipt, dated the 28th July 
1900, did not sapport the defendant’s plea 
of 45 ghwmaos of land having been leased 
for & period of seven years to Prema in 
satisfaction of all his claims against the 
defendants, yet.that the mutation orders 
of 17th March 1901, which clearly showed - 
that Prema was present in person before 
the Natb-Tahstldar and had admitted the 
redemption of mortgages, were conalusive - 
against him. On receipt of the return, the 
Livisional Judge agreed with the first Court 
in the view of the effect of the mutation orders 
mentioned above, and held that, since the re- 
dem ption of the mortgages in disp: te had been 
duly admitted by Prema himself before the 
Natb-Tahstidar, ho was debarred from suing 
for possession of the mortgaged lands. 

We have heard arguments at considerable 
length on both sides, dnd after giving our 
best consideration to them, we think that 
the conclusion arrived at by the lower 
Appellate Court is, on the whole, correct, 
and that both the appeals must. fail. In 
our opinion tke crucial point in the case 
18 whether Prema, mortgages, appeared in 
person before the Nastb-Tahsildar on the 
17th March, 49801, and admitted before him 
that the mortgages in question had been 
redeemed by private arrangement between - 
the parties. The orders recorded by the 
Natb-Tahstldar on the above mentioned date 
in the mutation register are perfectly clear 
and unequivocal, and they show that that 
officer knew Prema personally -and that 
Prema appeared before him and admitted 


‘the redemption of both the mortgages which 


stood in his name in the Revenue papers. 
It is urged by the appellant's Pleader that 
Prema must have been personated before 
the Naib- Tahsildar, and that in the general 
confusion consequent upon the assembling 
of a large crowd of villagers to verify. 
mutation: entries. on the oooasion of a 
Revenue Officer's visit to the spot. the 
Nasb-Tahsldar could not have been absolutely 


~ Prema, 


^ 
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certain about the identity of the person 
who presented himself before him an 
mortgagee. It is also urged 
that some of the defendanta had in the 
previous year forcibly ejected Prema from 
the mortgaged lands and had been convicted 
of an offence under section 447, Indian Penal 
Oode, that the patwart of the village was 
also a co-ascoused in that case with the 
defendants, and that, therefore, the defendants 
must have entered into a conspiracy with the 
patwart to wreak their vengeance on the 
mortgagee and to deprive him of the mort- 
gaged property. Another person must, there- 
fore, (it is argued) have been pul forward be- 
fore the Naib.Tahsildar as Prema, mortgages, 
and an admission by him as to redemption of 
mortgage must have been caused to be record- 
ed by that officer as an admission by the real 
mortgagee. lu our opinion this argument is 
far fetched and we are not prepared to acoept 
it. A very important point to note in this 
connection is that on the very same date on 


- which the two mutation entries in question 


(Nos. 162 and 168)- were attested by the 
Naib.Tahksildar, a third entry No. 164 was 
also attested by the same officer, and that 
entry relates to a sale of 45 ghwmaos of land, 


-of which the kAasra numbers are specified in 


the mutation order, by the present defenc- 
ants in favour of Proms. From the said 
order it appears that the vendors were pre- 
sent in person, that they were identified by 
the village lambardar, and that they duly 
verified the sale of 359 kanals in favour of the 
the vendee, Prema. 

' This last mentioned mutatión is exactly in 
acoord with the recitals in the receipt, dated 
the 98th July 1900, according to which 45 
ghumaos of land were sold by -the present 
defendants to Prema. We think it exoeed- 
ingly likely that Prema, who throughout this 
litigation alleged “that 45 ghumaos of land 
had been sold to him as evidenced by the 
receipt of 28th July 1900, would take care 
to be present on the occasion when the Narb 
Tahsildar would visit the locality to attest 
the mutation in respect of the sale in ques- 
lion: and the fact that all three mutations 
(Nos. 162, 168 and 164) were attested ona 
after the other on one and the same date, 
goes far to show that both the parties to 
the private arrangement whereby the 
outstanding claims of Prema against the de- 


fendants were settled, did present themselves ` 
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before the Nazb-Tahsildar and verify the 
neceasary transfers in the register of mulg. 
tions. We, therefore, hold that both Prema 
and the defendants were, às noted by the 
Natb-Tahsildar, present in person before him, 
and that Prema then admitted that the ~ 
mortgages in question had been redeétged. 
The, probabilities of the case are strongly 
in favour of Prema being so present on the 
17 Maroh 1901, and that being the case, the 
morpgages in dispute must be held to have 
been redeemed and the suits out of which 
these two appeals have arisen did not, there- 
fore, lie. 

Towards the qonolusion of his argument, 
ihe appellant'g Pleader requested us to remand 
the case to the first Court for the exami- 
nation of the Narb-Tahsildur, who had attest- 
ed: the mutations of 17th March 1901, as a 
witness in the case regarding his personal 
knowledge of the identity of the man who 
appeared before him aa Prema, mortgaged. 
We cannot, however, accede to this request, 
as we think that at this distance of time it 
would be exceedingly difficult, if not impossi- 
ble, for the Natb-Tahnildaar to say definitely, 
apart altogether from the terms of His own 
order, whether the man who presented him- 
self before him was or was not Prema, mort- 
gagee. Prema is dead and. he cannot, there- 
fore, now be produced before the Naib. Tahsil- 
dar with a view to the latter being askod as 
to whether he could identify him as the 
man who had appeared before him in 1901. 
No useful pnrpose would be served by the 
remand asked for, and we decline to grant 
one. 

We dismiss both the appeals with costs. 

Appeals dismissed, 





(s. o. 15 O. W. N. 008, 8 A. L.J, 681; 18 Bom L. B 
451; 14 O. L. J. 1 3 I. W.N. 408.) 
PRIVY COUNCIL, 
APPEAL FROM THE CALCUTTA Hian Counr. 
May 4, 1911. 

Preseni:— Lord Macau bets Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
PURNA SASHI BHATTAOHABJI AND 
OTH BRS—~PLATETLFFS—-A PPRLLANTS 
versus 
KALIDHAN RAI CHOWDHUBI ano 


OTHERS— DEFENDARTS— HBSBPONDEKTS. 
Hindu Law—Docwment purporting to vary rule of 
de aaa and to keep property in lineal male line 


Vol. x1] 
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Two Hindu brothersexecuted a dooument by which 
they purported to provide for ihe permanent 
devolution of their respective properties in the direct 
male line, including adopted sons, with the condition 
that in case of failure of lineal male heirs in one 
branch, the propertios belonging to that branch should 
' go to the other, subject to the same rule; and only 
in the &bsenoe of male descendants inthe direst line 
in either branch were the properties to go to female 
heirs or their descendants. Throughout the insiri. 
ment there is no indication of an Intention to make a 
gift to any person: i 

Held, that the whole purpose in view wasto keep 
the property in the lineal male line, to vary the rule 
of Hindu Lew,to control the devolution of ihe pro- 
perties until the indefinite failure at some remote 
period of the male line of both brothers, and that 
such an attempt to alter the mode of succession 
prescribed by law is illegal. 

Jaiendra Mohaw Tagore v. Ganendra Mohan Tagore, 
Sup. Vol. L å. 47; 18 W. R. 850; 9 D. L HR. 877, 
rehod upon. ~ 


Appeal from à decree of the High Court 
(Ghose and Pargiter, JJ.) dated March 14th, 
1805, reversing that of the Sub-Judge of 
Oomillab, dated April 16th, 1908. ° 

Messrs L.| DeGruyther, K. O., and Ross 
for the Appellacta. 

Messrs Buckmaster, K. O., and Parekh, fôr 
the Respondents. 

Judgment. 

Mr. Ameer Ali_—This- is an appeal from a 
jadgmeut of the High Conrt of Bengal, dated 
the 14th of March 1948, reversing a decision 
of the Subordinate Judge of Tippergh; and 
the only point for determination turns upon 
the construction of a document executed it 
1868 by two brothers, Krishna Kishore Chow: 
dhuri and Naba Kishore Ohowdhnori, subject 
to the Dayabhaga School of the Hindu Law, 
by which they purported to provide for the 
permanent devolution of their respective 
properties in the direct male line, inclading 
adopted sons, with the oondition that in case 
of failure of lineal male heirs in one “branch 
the properties belonging to that branch 
should goto the other, sabject to the same 
role; and only in the absence of male dascen- 
dants in the direct line iu either branch were 
thé properties to go to female heira or their 
descendants. . 

Krishna Kishore died in June 1868, leav- 
ing him surviving, besides a Bon named 
Ananda Kishore and a danghter Durga 
Sundari, his brother Naba Kishore and their 
mother Kalitarg. Ananda died in 18783 without 
any issue and Kalitara in March 1901. 

The plaintiffe, wro are the sons of Durga 
Sundari, institnted this suit on the 29th 
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of July 1901 against Naba Kishore, claim: 
ing a8 next reversioners to Ananda, their 
maternal uncle, the properties which origi- 
pally belonged to Krishna Kishore -and after 
him to Anandas, and which had since come 
into the poaseasion of the defendant (Naba 
Kishore). 

Naba died shortly after the institution of 
the suit, and his sons, the present respond- 
ents, were then brought on tke record 
in his place as his legal heira and representa-- 
tives, 

-The plaintiff's oase i8 that, nobwithatand- 
ing the rules laid down by the two brothers 
in the Instrument of 1866, which they 
contend to be invalid under the Hinda Law 
on the death of Ananda Kishore, the proper- 
ties descended to his grandmother Kalitara, 
who held them as a life-tenant until her 
death, and that on her decease Ananda 
Kishore’s estate devolved on them aa his next 
reversioners, - 

The defendants’ contention ia that under 
the Instrument of 1866, on the death of 
Ananda Kishore, the properties forming the 


subject-matter of the present litigation passed 


to Naba, and on his death to the respondents 
in this appeal. 

It appears that in 1862 one Tripura Sun ' 
dari, the widow of Ishwar Chandra, paterna 
unole of Krishna and Naba, conveyed to them 
jointly her interast in the properties belong- 
ing to her deceased husband; the plaintiffs 
claim to recover in this snit the share of 
Krishna in these properties also. Tripura, 
who wis joined as defendant to the &olion, 
died after the trial in the first Oourt. 

With regard to the main issue in the oase, 


ois., tbe construction of the Instrument of 


1866, the Subordinate Judge held in substance 
that the provisions therein contained, regu- 
lating the perpetaal descent of the properties 
of the two brothers in the lineal male line, 
were in contravention of the rules of Hindo 
Law, and were, consequently, invalid ; and 
that the plaintiffs were “entitled to recover 
the properties in suit, save certain items 
regarding which there ig no question in thia 
appeal He aoeoordingly made a decree in 
favour of the plaintiffa but disallowed their 
claim for account against the respondents. ` 
The High Court -on appeal came toa 
different conclasion. It considered that, under 
the circumstances that had actually happened, 
Ananda Kishore had obtained under the 
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- Instrument in question an absolute estate 


defeasible in case ‘of death without male issue. 
The real gist of the judgment is contained 
in the following passages :— 
“ "Turning then to the questions what might 
be the exact estate which Ananda Kishore 
obtained upon the death of Krishna Kishore, 
and to whom the estate devolving upon him 
would go upon his death without any male 
issue, ib seems to us that if we could confine 
our attention simply to paragraphs (1) and 
(3) cf the Will we should have to hold that 


- Àngnda Kishore obtained an absolute estate 


- 


of inheritance, and that even if he died with- 
out male issue, as he did in this case, his 
legal heirs, whether male or female, would 


succeed. But reading those paragraphs with . 


paragraphs (2), (4) and (8) as they must be 
eo read in order to ascertain what the true 
intention of the testgtors was, we think that 
though he obtained an asbeolute estate, yet 


“puch estate was defeasible in case of his death 


without male issue, with a provision in that 
event for his widow and daughter. 
And again :— 


"It may,no doubt, be sald that there was no 


gift in this ‘case by Krishna Kishore and 


Naba Kishore in favour of any of their des- 


cendants, and that the document merely 


- declares their rights in fature and that such 


rights must, therefore, be regulated by the 


ordinary Hindu Law. But it will be observed. 


that so far as Krishna Kishore was concerned, 
his son Ananda Kishore was then born and it 


“may well be taken that he had before his 


mind that individual at least sand hence the 
bequest should be taken to be in favour of 
Ananda 


` might be born to him tbhereafter.and their 


male descendants. Weare conoerned in this 


case with Ananda Kishore alone and the. 


estate left by him; and so far as he was 
concerned, as siready indicated, ib may be 
taken that there was a valid gift in his favour 
gubjeot to the limitations presoribed;" 

Their Lordships regret they cannot concur 
in the view expressed by the learned Judges 
of the High Court as to the meaning and 
intent of the parties exeouting the Instru- 
ment. Itis-called a Will, but the preamble 
states the object for which it 18 executed. 

- "Whereas," it says, "body is mortal, it is 


impossible to say what may befall at what 


time, and as ruin: may ensue from disputes 
relating «to the shares arising in future 
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Kishore and such other sons as, 
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amongst son, daughter, daugkter’s son, and 
Shildless widow, unless some rules are regu- 
larly framed, and it has accordingly become 
necessary to prescribe a set of ruies in that 
behalf, and hence the rules mentioned below 
are laid down; these shall become operative 
and come into force on our death." ~ ' 

This preamble may rightly be regarded as 
the key to the policy of the document, and so 
far as.it goes there does not appear to be any 
intention on the part of the executanta to 
make any gift. The whole purpose in view 
was to keep the property in the lineal male 
line, and with that object rules were framed 
to-prevent its devolution to female heirs and 
male heirs connected through them. 

-The first paragraph declares that the 
execntants, their sons, grandsons, and "other 
heirs" shall take the properties "in the 
manner stated below,” that is, subject to the 
reatrictions imposed in the document, “in 
equal shares" and that none will have the 
power of making the shares unegaal, 

E Paragraph No. 2 is in these terms :— 

"If one of us two, or hig son be living and 
the other or bis son be not living, then the 
said surviving person or his son shall get all 
the moveable and immoveable properties left 
with rights of ownership. 
A sonless widow or daughter or daughter's 
son Bhall have no sort of right or title.to and 
any concern whatever with ibat property, 
but shall only get, during their lifetime, 
food and clothing, &o., as is provided i in the 
Sth paragraph.” - 

Paragraph No. 3 declares that the sona 
and grandsons of the erecníanis shall have, ] 
full power to deal with the properties “left 
by them in any way they wish in their rights 
as full owners.’ 

‘Paragraph No. 4 provides that only on 
failüre of male progeny in the direct male 
line of either of the execuianis, -widows, or 
daughters, or daughter’ sons are to get shares 

"according to the Shasiras.”” 

Paragraphs Nos. 5 and 7 make provisions 
for the maintenance of widows and daughters. 

Paragraph No, 6, which relates to the 
guardianship of any minor son left by either 
of the executanis, is immaterial. 

Paragraph No. 8 deflnes the word putra, 
used in the-document, that — 

"It shall. mean son, son'a gon, Son's son'g 
Bon, &ud: adopted son and his son, &o., being 
male issues, and the words written in this 


b te 


s 
` 
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"Will are to be taken in their plain sense, and 


not in any distorted far-fetched senga.” 

And they declare finally that— g 

“The rules that we two uterine brothers 

prescribe by this Will as between ourselves 
shall continue to prevail, and be operative 
“down tó our sons, grandsons, etc., successively.” 

‘Thronghout the "Tnsirmment there is.no 
indication of an intention to makea gift to 
. any person; whilst paragraph No. 4 olearly 
shows that the “sons and grandsons” who 
took the properties - left by the executants 
aoquired them as ‘full ownerg.” There waa 
. no restriction on their powers to deal with 
auch properties in "any way they wished.” 


“But, ‘although they oquired the eatate as. 


absolute owners, it was not to descend in the 
legal channel according to the prescriptions 
of ‘the Hindu Law, but in accordance with the 


rules framed by ‘the exeoutanta with ihe 


avowed object stated in the preamible. : It 
was only on the indefinite -failure of male 
issue in both branches that the female heirs 
or their descendants were to receive the shares 
prescribed for them in the Shasiras. . 

This is the general policy of the Instru- 
ment. It was clearly intended to vary the 
rule cf Hindu law, and to control the devolu- 


tion of the properties until the indefinite: 


failure ab some remote period of the male 
line of both brothers. That such au attempt 
to alter the mode of succession prescribed by 


law is illegal is enunciated in the-alearest. 


terms in the judgment of this Board in the 

` Tagore ass |Jaiendra Mohan Tagore v. 
Gasendra Mohan Tagore) (1).. As their Lord- 
ghi there obaerve — 

"Inheritance does not depend upon the will 
of the individual owner; transfer does, 
Inheritanoe is & rule laid down (or in tbe 
case of custom recognised) by the State, nob 
tnerely for the benefit of individuals, but for 

` reasons of public palioy. 
- ‘2 “Tt follows directly from thia that a private 


individual, who attempts by gift or Will to. 


make property inheriteble otherwise than 
the law directs, is assuming to legislate, and 
that the gift maal fail, and the inheritance 
takes ` place as the law directs. This was 
well ‘expressed by 
Soorjeemoney Dossee v. Dinobundoo Mwllitck(9), 
‘A man cannot create a new form of estate 
or alter the line of sucoession allowed by, law, 


(1) Bup. VoL L A. 47;.18 W. R. 850; 9 B. L. B. 877. 


(2) 6 M. 1. A. 620 at 666, 4 W. R, 114 (P. 0.) 


- 
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— 


‘for the purpose of carrying out his own wishes 
_or views of policy. 


> 9 


The learned Judges of thé High Oourt had 
present in their minds the diffloulty of 
reconciling the:acquisition by each individual 
male descendant of fnll rights of ownership 


- in the property that desoended to him with 


the restraint imposed on its devolution. And, 
therefore, to give effect ao far as possible to 
the intention of the exeoutanta they consi- 
dered that the absolute estate Ananda acquired 
"was defeasible in the event of his death 
without male issue." If the attempt to 
interfere with the course of descent acoord- 


-ing to law is to be regarded as & condition. 


of defeasance, it was applicable not merely 
to the case of Ananda, but to the case of 
every male descendant who happened to leave 
no male issue; and its application might 
have been postponed for an indefinite period, 
Their Lordships are not aware of any author- - 
ity to warrant such a provision. Nor is 
there any for the contention that, under the 
Instrument in question, thera was a devise 
in favour of Ananda with a gift over to Naba 
Kishore, the. unole. As the Snbordinate 
Judge very properly observes in his jadgment, 


“the question is nof whether the gift over 


was good in the event which happened after- 
warda bat whether it was good in ita creation.” 

It is clear from the docament that if there 
was any idea at all in the mind of Krishna 
Kishore of a gift over in favour of Naba or 
his male descendants, it was dependent on 
the contingency of the indefinite failure of 
male issue in bis own line. At the time 
the document was executed there is no reason 
to suppose that he contemplated that his 
son would die without issue, or that Naba 
would survive him. And, therefore, if it 
were assumed that a gift over was intended, 
it would be wholly invalid in view of the 
clear.rule of law laid down in the Tagnre 
Case (1). 

Their Lordships, however, have no doubt 
that the sole intention of the erecutants in 
this document, as they expressly avowed in 
the preamble, was to alter the rule of sucoea- 
sión in their family whioh they had no. 
power to do. e 

In their Lordships’ judgment the plite 
tiffa are entitled to a decree for properties 
in respect of which their claim was allowed 
by the, first Oourt. The High Oourt dis-. 


. agreed with the Babordinate Judge on the 
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question of the liability of the respondenta 
. to render acoonnts. It held that if the plain- 
tiffs were entitled to a decree in the action 
they would also be entitled-to an account 
from the defendanta as legal representatives 
of Naba Kishore, their father, for the rents 
and igaueg of Ananda Kishore’s estate whilst 
in his hands. . There oan be no question that 
this is the right view. 

Their Lordships are of opinion that the 
judgment and decree of the High Oourt 
should be set aside, and that of the first 
Court restored, with & modification declaring 
the liability of the respondents as legal 
representatives:of their father, Naba Kishore, 
io acoount for the period the estate left by 
Ananda Kishore was .in Naba Kishore's 
hands. There should also be a declaration 
that the rights of the parties which heve 


. come into existence since Tripura Sundari’s 


death, in respect of the properties conveyed 
by her to Krishna Kishore and Naba Kishore 
in 1862, shall not be affected by the resuli 
of this case. | 

The respondents will pay the costs of- this 
hppeal and of the proceedings in the High 
Court. 
And their Lordships will humbly advise 
' His Majesty acoordingly. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. T. L. 
Wilson $ Oo: : 
Solicitor for the Respondenta: Mr. W. W. 
Boz. i 
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OALCUTTA HIGH COURT. 
Moriox 1x ORIGIKAL Orvit Surr No, 1184 or 
1910 
January 16, 191). 
Presont:—Mr. Justice Stephen. 
JUMNA DASS— Pareto? 
DOTENS 
HARCHARAN DASS-——DrrinspasT. 
Jurisdiction — High Cowrt - Ingunction—Restraint of 
suit outside jurisdiction——Person anithin surtediction. 
The High Court can onlyrestrain & person from 


g with a suit outside its jurisdiction, Hf he 
js within the juriadfttion of the High Oourt, The 
fact that he has property within the jurisdiction, does 
not give the High Oourt jurisdiction over him. 

Vulcan Iron Works v, Dishumbhur Prosad, 13 C. W. 
N. 346; 1 Ind. Cas 927; 36 C. 288, followed. 
"Rule obtained by the plaintiffs upon ihe 


defendant to show oeuse why an injunction 
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should not issue restraining him from further ` 
proceeding with a suit brought by him 
against the plaintiffs in the Munsif’s Court 
ai Ludhiana, pending the bearing of this suit. 
Messrs. Sinha and Siroar, instructed by Mr. 
O. O. Bose, Attorney, in support of the Rule. 
Mr. B. O. Hiter, instructed by Mogars. 
Manusl and Agarwalla, Attorneys, showed 
cause. . 
Judgment. The petitioner in this 
matter is & commission agent who bought 
certain goods on behalf of; the defendant. 


.His case is that the defendant refused to 


reimburse him for the expenses he had 
incurred, snd that events oocurréd which 
justified him in re-selling the goods on 
behalf of the defendant at a less price than ` 
had paid for them. Before. the re-sale 
the defendant paid him Rs. 600-as a deposit 
in respect of the expenses he had incurred 
on behalf of the defendant. He now sues 
the defendant for the loas incurred on the 
re-sale of the goods allowing for the 

. 600 he has received. The defendant 

ught a suit ab Ludhiana for a retum of 
Bs: 600 before the institution of the’ present 
suit, . The plaintif has obtained a Rule on 
the defendant calling on him.to show cause 
why.he should not be restrained from pro- 
ceeding with his suit in Ludhiana, and the 
two ‘suits areso far concerned with the same 
subject-matter, that were the Ludhthna suit 
brought in & Court subordinate to this Court, 
it would certainly be stayed. Tho defendant, 
however, shows oause by contending that 
this Ceurt has no jurisdiction to issue an 
injunotion on him, as he is not reagent in 
Bengal. To this the plaintiff replies that 
the defendant. has property within the 
jurisdietion, namely, the Rs. 600 deposit, 
and that this givea this Oourt jurisdiction 
over him. I cannot, however, consider that 
this argument is well-founded in point.of. 
law. . In Vuloan Iron Works v. BishumbAur 
Prosad(1), Fletcher, J., after referring to The 
Carros Iron Co. v. Maclaren (2), comes to the 
conclusion that a Court of Equity can only 
restrain a person from proeeeding with a 
suit in.@ Foreign Court, if he is within the 
jurisdiction of the Court. It bas- been 
sought to show that this conclusion was 
not properly deduced from the authority 


referred to on the ground that that case 
(1) 86 O. 283 ; 18 O. W. N. 846; 1 Ind. Oas. 927. 
(3) 5 IL L. O. 416; 24 L. J. Oh. 620, 8 W. R, 607. 
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was decided on the merits of the case, 
and that if the Court that is asked to issue. 
an injunction can make any order that would 
_affect the person whom itis sought to en- 
“join, if, as is said, the Courb oan reach him 
_by attaching or seqdestering his property, 
" it has jurisdiotion to issue an injonction. I 
do not consider that this ia ao. The Court ia 
the case of Oarran Iron Oo. v. Maclaren (2), 
, proceeded not on the particular merite of the 


owe but on the generalrule that a: person - 


living entirely under a foreign jurisdiction 
must be left to obtain such relief ng his 
own Courts may afford, and that being 80, 
the case is an authority for the proposition 
put forward by Fletcher, J. Lord Brongham's 
judgment seems to me quite inconsistent 
with any other view. | agree with Fletcher, 
J., in the view he takes of the decision ^f 
this Court in Mungls Ohand v. Gopal Bam (3). 

The petition, therefore, fails on a point 
of law and I need not determine the ques- 
tion whether the defendant has any pro- 
perty within the jorisdiction, as the ques- 
tion does not arise. But I may aay that 
the term property would have to be extended 
to very wide limits to embrace the Ra. 600 
that the plaintiff has received and has applied 
to his own purposes. 

The Rale is, therefore, discharged with 

coats. - . 


Rule discharged. 


(8) 84 0. 101. 
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Mr. Justice Carndaff. 
BEGG, DUNLOP ‘ano Co. asp ANOTHER— 
PwHTITION ERS 
UOTEWS ; 
JAGANNATH MARWARI—Deoare- 
HOLDER—-OPPOSITE Pasty. ` 
- Ojvil Procedure Code (Act V of 1806), O. XXT, r. 48 
—Prohebitory order— Jsdgment-debtor's debtor not 
residing within jwrisdiction— Debt payable outside 
jurtedaction. . 

A Gourt isnot competent in execution: of & decree 
for money, to attach, atthe instance of the decres- 
holder, a debt payable to the judgment-debtor by & 
residing outside the jurisdiction, 
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a prohibitory restraining such a person from paying 
a debt due to the jadgment-debtor of the ersoution 
oreditor. 

Rule against the order of the Sub-Judge 
of Burdwan, dated September 19th, 1910, 
disallowing the objections of the petitioners 
to the attachment order issued in the exeoa- 
tion case. 

Mr. B. O. Miter, Babus Manmatha Nath 
Mukherjes and Saitsh Ohandra Sen, for the 
Petitionera. 

Babu Surendra Nath Ghoshal, for the Op- 
posite Party. i 

Judgment. 
Mookerjee, J.—The Court is invited in this 


- Rule to consider the legality of an order, by 


which the Subordinate Judge has directed 
attachment of a debt payable outside its 
jurisdiction. The circumstances under 
which the attachment has been madó, have 
not formed the subject of controversy be- 
fore us. The decres-holder, opposite party, 
one Jagannath Marwari, held a decree for 
money against one Rowland Hill, now de- 
ceased. Upon the death of the judgment- 
debtor, he songht to enforce the decree 
against. his widow Annie Hill,as executrix 
to the estate of her husband. It ap- 
peara that Rowland Hill was entitled to ob- 
tain a large sum of money from Mossrs. 
Begg, Dunlop & Co: and Messrs. Williamson 
Major & Oo., two firms of merchants carrying 
business inithe town of Calcutta, The decree 
under execution, had been made by the 
Court of the Subordinate Judge of Burdwan 
and the application for execution had, m the 
usual course been presented to that Court. 
The deored-holder next applied for an order 
of attachment of a sum of Rs. 6,750 ont of 
the amount alleged to be due to the judgment- 
debtorfrom the two firms just mentioned, 
The Subordinate Judge thereupon issued s 
prohibitory order, under rule 46 of Order 
XXI of the Code of 1908, which was served 
upon the two firms on the 18th August, 1910. - 
The firms filed an objection sgainst the pro- 
hibitory order, amongst others, on the ground 
that the Burdwan Oourt had no jurisdiction 
to attaoh the money in their hands, as they 
carried on husiness in Calcutta and the debt 
was also payable outaide the jurisdiction 
of the Court. The Subordinate Judge, on 
the 19th September 1910, overruled this ob- 


or to ime” jection, and held that he had power to issue 


- 
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a prohibitory order, under rule 48, beyond the 
local limits of hia jurisdiction. Weare now 
invited to set aside this order, on the 


ground that the prohibitory order was be-: 


youd the competency of the- Court, and 
that the Subordinate . Judge had exercised a 
jurisdiction not vested in him by law. In 
support of the Rule, reliance has been placed 
upon the cases of Abdul Goffor v. Albym (1); 
Rango Jairam v. Balkrishna (2) and Sayad 
Khan v. Davies (3). Reference bas also been 
made to the cases of Munshi Hossein Ali v. 
“Ashotosh Ganguly (4) and Parbais Oharan v. 
Panchanand (5). In answer to the Rule, on 
the other band, reliance haa been placed upon 
the case of In re Holliok (6). It may be 
conceded that the observations of the learned 
Judges who decreed the cese last mentioned, 
do tend to support the contention of the 
. deeree-holder, that it was competent to the 
Subordinate Judge to issue a prohibitory 
order upon & person, resident outside the 
jurisdiction of his Court restraining him from 
paying a debt due tothe judgment-debtor of 
the execution creditor. This view, however, 
bas not been accepted in the other cases 
upon which reliance is placed by the 
' petitioner, and in the case of Abdul Goffor v. 
Aibyn (1) the Court declined io follow the 
decision in /s re Hollick(6). Under these cir- 
'cumstances, and in view of the fact’that the 
decisions mentioned turn upon the construc- 
tion of the Codes of 1859 and 1882, it is in- 
cumbent upon the Court. not merely to 
examine the provisions ofthe Code of 1908, 
which alone are applicable to the case before 
us, but also to consider the question as one 
of principle. 

Section 38 of the Civil Procedure Code of 
1905 provides that a decree may be executed 
either by the Court which passed it, or by 
tbe Court to which it is sent for execution. 
Section 89 specifies the circumstances under 
which the Court which passed the decree 
may, onthe application of the decree holder, 
send it for execution to another Court, 
- Clause (a) of this section provides, that ao 
decree may be transferred, if ihe person 
against whom tke decree has been passed 


(1) 80 0. 718, 
(2319B.4& ~- 


890. - ‘ 
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actually and voluntarily resides within 
the local limite of the jurisdiction of the 
Court to which the decree ia sent for execu- 
tion. Olause(b) provides, ‘that a decree may 
be transferred, if the judgment-debtor has 
not property within the local limits of — 
the jurisdiction of the Court which passed — 
the decree, and has property within the local 
limits of the jurisdiction of the other Court; 
clause (c)deals with the case of a decree for 
the sale or delivery of immoveable property 
situated outside the local limits of the juris- 
diction of the Court which passed it. Those 
provisiona of section 88, read along with 
those of section 39, plainly indicate the 
acceptance by the Legislature of the general 
principle that no Court can execute a dec- 
ree in which the subject-matter of the 
suit or of the application for execution is 
property situated entirely ontside the local 
limita of its juriediction. This elementary 
. principle was recognised by a Full Bench of 
this Oourtin Prem Ghand v. Mokhoda Debi(*). 


. It is needless for the purposes of the present 


case to formulate the exceptions to this Rule. 
It is sufficient to indicate that, in cases of 
decreea for sale of mortgaged properties, an 
exception bas been recognised | Maseyk v. 

Stel & Co.(8); Xarticknath v. Tylukdhaii (9); 

Gopi Mohan v. Doybakt (10): Tincouri v. Shib 
Ohondra (11); Latohman v. Maddas (12) and 
Jahar v. Kimni Debt(13)]. An exception has 
also been recognised by the new Code in cases 
of attachment of ealaries of public Officers 
under rule 46, and of sale ofentire estates 
situated within the local limits of the jurisdio- 
tion of more than one Court, under rule 8 of 
Order XXI. It is not necessary, however, as 
justsatated,toattem ptan exhaustive re-enumer- 
ation of all possibleexceptions to the general 
principle. The sole question for consideration 
now is, whether the pcs should be held 
inapplicable to the case of attachment of a 
debt payable outside_the jurisdiction of the 
Court by a person who also resides beyond 
the local limits of such jurisdiction. 


Rule 43 of Order XXI provides the mode 
of attachment of moveable property, other 


(7) 17 O. 699 at p. 703, 

(8) 14 O. 681. 

(9) 18 O. 687. 

10) 19 0, 18. 

ir 31 C. 689. 

n 618; 7 0. L. B. 531. 
(18) 380.288 — 
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than agricultural produce, in possesaion of the 
judgment-debtor, such attachment must. bé 
effected by actual seizure, and itis reasonably 
plain that the attachment can’ be so effected 
. only when the property is within the joris- 
diction of the Oourt. Bule 46 then provides 
for the attachment ofthe moveable property 
notin possession of the judgment-debtor, .in- 
cluding a debt not secured by a negotiable 
inatroment. The attachment is to be effect- 


ed by a written order prohibiting theóreditor ^ 


from recovering the debt and the debtor from 
making psyment thereof until further orders 
of the Court. A copy of such order must 
be affixed on & conspicuous part of the 
Court-house, and another copy sent to the 
debtor. It is farther provided, that a debtor 
so prohibited, may pay the smount of his 
debt in Court,and such payment shall dis- 
charge him as effectually as payment to the 
party entitled to receive the same. The sub- 
stance of the .prooedure, therefore, is that, 


upon the application of the deoree holder, , 


the Court records an order which prohibits 
the judgment-debtor, who is the oreditor of 
the debtor, from recovering the debt, and 
also prohibits the debtor from paying the debt 
to his creditor: a copy of the order is pub- 
lished in the Court-house,and another copy 
is sent for’communication to the debtor. I 
am unable to hold, on prinoiple, that it is’ 
competent toa Court to issue auch a próhibi- 
tory order upon & person, resident outside 
the local limita of ita jurisdiction, in respect 
of property also beyond such local limits. If 
such & person disobeyed the order of the 
Court, and in deflance thereof made the 
payment, the Court wovld- be powerless to 
enforce its order by proceedings in contempt. 
On the other hand, there is no good reason 
why the deoree-holder should not apply for 
transfer of the decree to the Oourt, within 
the looal limits of which the garnishee, that 
is, the debtor of the judgment-debtor, resides. 
Two objections, however, have been suggested 
to the adoption of such a course. It has 
been contended in the first place that the 
delay, which must necessarily take place be- 
fore an order of transfer conld be obtained, 
_might prove fatal to the decree-holder, who 
might find that tre judgment-debtor had, 
in collusion ‘with hia other debtor, poche 
payment of the debt sought to be attached. 
The obvious answer is, that tho procedure of 
attachment under precepts, provided in section 
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46 of the Code of 1908, furnishes a speedy 
and effective remedy. The object of a pre- 
cept isto enable a decree-holder to obtain an 
interim attachment.where thereis ground to 
apprehend that he may otherwise be de- 
prived of the fruits of his decree. Section 46 
expreasly provides that. upon the applica- 
tion of the deoree-holder, the Court which 
passed the decree may, whenever it thinks 
fit, issue a precept to any other Court, which 
would be competent to execute such decree 
to attach auy property belonging to the 
judgment-debtor and specified in the precept: 
and the Court to which a precept is so sent 
shall proceed to colleot the properly in the 
manner prescribed in regard to the attach- 
ment of property in execution of a deoroe. 
This provision plainly indicates, that the 
Legislature did not intend that a Court shonld 
directly attach property beyond the local 
limita of its jurisdiction. It has been argued, 
in the second place, that if the contention 
of the petitioners prevails, two separate orders 
would be required i in respeot of the same 
matter ; that is, an order by the Court which 
passed the decree, upon the jadgment-debtor ` 
prohibiting bim from recovering the debt, and 
an order hy the Oourt to which the decree 
has been transferred for execution, upon 
the debtor of the judgment-debtor prohibiting l 
him from making payment thereof. This, 
in substances, was the argument whioh, found 
favour with the learned Judge who decided the _ 
case of In re Hollick(6). I do not feel pressed 
The course 
suggested does rot lead toany serious inoon- 
venience. On the other hand, if the prohibi- 
tory order is issued by the Oourt which 
made the decree, to & person beyond -the 
local limits of its jurisdiction, the order may 
prove infructuousif it is disobeyed and the 
Court may find itself powerless to enforoe it. 

Under the circumstances, we are confirmed 


“in the opinion, thatit is not competent to a 


Court, in execution of a decree for money, to 
attach at the instance of. the decree-holder 
a debt payable to the judgment-debtor by a 
non-resident outsidethe jurisdiction. Rule 48 
of Order XXI also tends to support this view. 
It is well-known that, under the law as it 
stood before the Code of 1908, it had been 
ruled that the salary of a public officer or 
Railway servant could not be attached, pn- 
leas the disbursing officer was a a the 
local limits of the jurisdiction of the Court 
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executing the decree [Rango v. Balkrishna - 


(2); Sayed Khan v. Davies (3) and Abdul 
Gaffor v. Albyn (1)]. This led to considerable 
inconvenience in the execution of decrees, 
and put the decree-holder in many cases to 
needlees expense. In view of the.difficulty 
- thus created, the Legislature has provided, in 
rule 48 of Order X XT, a less expensive, and, 
at the same time, a more effective machinery 
for the execution of decree against this class 
of judgment-debtors, Under the law aa it 
now stands, the salary of & public Officer, or 
a Railway servant, or a servant of a local 
authority, may be attached, whether the 
judgment-debtor or the disbursing officer is 
or is not within the local limits of the juris- 
diction of the Court executing the deoree. 
The inference may, therefore, be legitimately 
drawn that the Legislature has provided a 
especial rule in the case of certain judgment- 
debtors because rule 46 does not entitle the 
execution Court to attach a debt payable to 
the judgmentdebtor by a non-resident ont- 
side the jurisdiction of the Court. 


The view we take of the principle appli- 
cable to this class of cases, is alao supported 
by the decision in Munshi Hossein Ale v. 
Ashotosh Ganguly (4) which was accepted as 
good law by a Full Bench of the Allahabad 
High Court in Parbati Charan v. Panchanand 
(5). These oases support the view, that & 


Court could not issue a prohibitory order -un- - 


der section 268 of the Code of 1877, out of its 
own jurisdiction. We may further add that, 
as pointed by Mr. Justice Banerji in Abdul 
Goffor v. Albyn (1);the contrary opinion indi- 
cated in In re Hollick (6) is really an obiter 
dictum, because there the order was made by 
the Monghyr Court, within whose jurisdiction 
the office of the disbursing. Officer waa held 
at Jamalpur. -With all respect, therefore, for 
the opinion of the learned Judges who de- 
cided that case, we are unable to acceptit as 
well-founded on privciple. 


It is wortby of note that the view we have 
adopted is in harmony with the procedure 
followed both in Engl&nd and America. In 
England, it is expressly provided in rule | 
of Order XLV of the Rules of the Supreme 
Court, that an order for attachment of & debt 
may be made only when the person indebted 
to the judgment- debtor of the execution credi- 
lor is within the jurisdiction of the Court. 
The same rule has been adopted in Ireland 
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where also rule 1 of Order XLV of the Rules 
of the Supreme Court, Ireland, 1905, provides 
that, before a wardishes order can be obtained 
it iust be shown that the debtor of tke 
judgment debtor jis within the jurisdiction. 
A similar view had been taken in Ireland 


‘even before the Judicature Act, Ireland, 1877. 


Thus, we find that in Martin v. Kelly (14), 
it was &eoepted as settled law, that a debt 
could not be attached. under. the garnishee 
clauses of the Common Law Procedure Act 
1856, unless the garnishee was within the 
EA adang and that oensequently a Begis- 
tered Ccmpany, whose head office was in 
London, was not.within the jurisdiction, 
within the meaning of section 65 of the 
Stainte although it'had an agent residing in 
Ireland and transacting ita business there. 
In the American Oourts, there has been oon- 
siderable controversy and divergence of judi- 
cial opinion upon the question of the nius of 
a debt for purposes of garnishment proceed- 
ings : but it is well settled that, in the ab- 
sence of express statutory provisions to the 
contrary, a non-resident of a State cannot be 
summoned in  gárnishment proceedings, 
whether the principal debtor be a resident or 
non-resident, at least-unleas he is in posses- 
sion of property within the State belonging 
to the principal debtor, or is indebted to him 
and such debt is, by.the terms of the con- 
tract, to be liquidated within the State. The 
principle, upon which this reault is reached, 
is lucidly explained by Ohief Justice Drake in 
his Classical Treaties on the Law of Attach- 
ment (7th Edition section 474). It is there 
pointed out that under the custom of London, 
one cannot be charged as garvishee unleas he 
resides within the jurisdiction of the Oourt 


"of Lord Mayor [Tamm v. Wiliams (15); 


Orosby v. Hetherington (16) and Day v. 
Paupterre (17). This doctrine was accepted 
as well-founded on principle in Tingloy v. 
Bateman (18) and  Nege v. Lisomb (19), 
where the Court observed as follows : — "The 
summoning of a trustee is like a process in 


‘rem. A chose in action is thereby arrested 


and. made to answer the debt of the princi- 


(14) (1871) Ir. RU M 
(15) 8 Douglas 281; 2 Chitty 428. 
(16) 4 Man. and G. 988; 12 L. J. O. P. 261; 5 Boot, | 
(x. x.) 897. 
dun PA ISTAM 
(18) 10 Man. 348. 
(19) 21 Pickering 308. 
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pal. The person entitled by the contract of 
the supposed trustee is thus summoned by 
the arrest of this species of effects. These 
are, however, to be considered for this pur- 
poss as local and as re ing at the resi- 
. dence of the debtor or person entrusted for 
the principel and his rights in this respect 
are nobto ba considered as following the 
debtor to any place where he may be tran- 
giently found, to ba there taken, at the will of 

a third person within a jurisdiction where 
neither the original creditor nor debtor re- 
sides". In two later cases, Ray v. Underwood 
(20) and Hari v. Anthony (91), the same 
doctrine was affirmed, although the defendant 
was resident within the jurisdiction of the 
Court and the garnishee was non-resident. 
Similar expositions are adopted by Beno in 
his Treatise on “Non-residents” (section 147), 
add by Wafles in his Monograph on ‘Situs 
of Debt" (section 161). The question is 
elaborately discussed in WNaktonal Fire 
Insurance Oompany v. Chambers (22) where 
it is explained that the test to be applied 
ig, whether the judgment-debtor, as creditor, 
could have sued the garnishee as his debtor 
in the Court in which the execution prooeed- 
inga have been commenced. In its essential 
elementa, a garnishment proceeding i8 pro- 
ceeding by the defendant in the aait against 
the garnishee, in the name and for the benefit 
of the plaintiff. The plaintiff is em pewered 
by law to step into the shoes of the garnishee’s 
oreditor and acquire hie rights, no more end’ 
no less [soe In re General Horticultural 
Compiny (23) where a similar, test was sug- 
geated by Mr. Justice Ohitty]. Whatever 
he could do, the plaintiff deoree-holder, 
under the statutory novation of garnish- 
ment may do as his assignee and attorney 
in fuot, by operation of law. Wherever tho 
garnishee could be sued by the defendant 
for the paywent, he may be charged as 
garnishee on uoodnut-ot ik: I Money v. Buford 
(24) ; German Bank v. American Fire Insur- 
ance ÜDA pane (25); Burlington and Mes. 
sours R Company v. Thompson (26) ;. Wyeth 


MEI ree e Ü 
21) 15 Pickering 445. 
22) (1895) 83 Att. 683; 58 L. J. Ta . 488. 
23) (1°88) 83 Ch. D. Vs 516; 65 L. J. Ch. 
006, 54 L. T. 808; 84 W. R. 681. 
in ka ds Rep, 82. 
(25) 88 Iowa, 401; 32 Am. St, R. 310. 
(20) 81 Kans 180, 47 Am. Re. 487, 
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Hardware eto., Co, v. Lang 
Brown (28) ; Mobils Ry. Oo. v. BranAill(29); 
Neufelder v. German American Insurance 
Oompasy (30). If this be adopted as the 
true oriterion to determine the sites of 
a debt in garnishment, no difficulty is pre- 
sented in the solution of the problem 
(Rood on Garnishment, sections 241, 245). 
From this pointof view, it becomes. need- 
leas to consider. whether the principle, 
upon which the sins of a debt. is | deter- 
mined for purposes of garnishment, ia ne- 
cegsarily identical with what determines 
the rights of the parties. Nor is it necessary 
to examine the validity of tha rule of law, 
by which a debt like other personal pro- 
perty is deemed for many purposes (much 
as {ransmiasion and succession, to attach to 
the person of the owner, that is, the creditor. 
The case before us, in which the garnishees 
are admittedly ont of jurisdiction, and the 
debts due from them are also payable out 
of jurisdiotion, does not present any real 
difficulty. The Court oannot, in a- case of 
this description, issue a probibitory order 
under rule 46 of Order XXI of the Vode of 
1908. We may add that the principle 
which underlies the decisions of this Court 
in Velean Iron Works v Bishumbhur Prasad 
(31) and Jumna Dass v. Har Charan 
(32) and of the House of Lords in Varron 
Tron Oo, v. Maclaren (38), also supporta thia 
view. The order of the Court below, there- 
fore, must be taken to have been made with- 
out jurisdiction. 

There are twp other points which require 
& brief consideration. The Subordinate 


(27) ; Oros v. 


'Judge has held that, as in the case of an 


attachment before -judgment, the writ can 
be issued in respect of properties outaide 
jqrisdiction, [Jiva Nur Mohammad v. Ibrahim 
(84); Ram Periab v. Madho Rat (36): Amara 
v. Annuamia (36)] the same dootrins ought 
to be applied’ to cases of attachment in exe- 
cution proceedings. Rut, apart from the fact 
(37) 127 Missuri 243; 48 Am. St. Re. 626. 


28) 19 R. I. 220. 
0) 6 Wash 805; 80 Am. Bt. R. 589. 


(80) 6 W A Sk. Ro. 168. 

(81) 88 O 288; 1 Ind. Cas. 927 

(32) 88 C. 406; 11 Ind. Cas 416. 

(83) (1888) 5 H. L. 0. 416; 24 L. J. Oh. 0203 W 
7. 

(84) 8 B. H. 0.0.0.5. 30. 

(85) 7 0. W. N. 216. 

(80) 81 M, 502, 4 M, T 
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that there is weighty authority against thia 
view [Balaram v Solano (97); Kedarnath v. 
Lyohman (38); Krishna Sami v Hmgal (89); 
. Raja Goculdas v Janki Bas (40); Dawood- v. 
Uma (AD); N. Panuu v. Sathappa (42); Siva 
Sapan v. Soleman (43); Kinkin v. Naga 
Kyaw We (44) | there ia no analogy between 
the two classes of oases. In the case of 
an attachment before juagment, the question 
turns upon the instructionof OrderX XXVIII, 
rules 5 and 6 read with section 136. 
Besides, in the oase of ‘an attachment 
before. judgment, the garnishee cannot 
be required to pay the debt into Oourt 
for the benefit of the plaintiff; whether, 
after attachment has been 80 obtained before 
judgment, it can subsequently be made avail- 
able for the benefit of the gucoessful plaintiff, 
is a question by no means free from difficulty 
and does not regard consideration in the pre- 
sont instance. lt has also been argued by 
the learned. Vakil for the decree-holder oppo- 
site party, that as on & previous Occasion, 
the garnishees did not take any objection to 
the jurisdiction of the Court to issue pro- 
hibitory order under rule 46, they are not 
entitled to urge the objection in the pre- 
sent proceedings. There is no substance 
in this contention. The previous proceed- 
ing proved infructuous under  cireum- 
stances which we need not explain and it 
is open to the garnisheea,to urge the objection 
they have taken when afreab attachment is 
sought in respect of tke debts payable by 
them to the original judgment-debtor. 

The result, therefore, is thatthis Rule must 
be made abaolute, and the order of the 
Court below discharged.. The petitioners 
ard entitled to their costs both here and in 
the Oourt below. We assess the hearing fee 
in this Court ab 5 gold moAxrs. 

Carndoff, J.—I agree. 

' Rule made absolute. 
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Misoxttawrous Civi, Aprasas No, 412 
or 1910. À 

June 28, 1911. l 

Present:— Mr. Justice Mookerjee and 

Mr. Justice Oarndnuff. l 

Rajah PADMANAND SINGH-—Jurauynr- 
DEBIOR—ÀPPELLANT 3 


vertus 7 i 
RAMA PROSAD MALVI-—DaogEE-HOLDER 
i — RrsPONDBNT. : 

Cir Procedure Oods(Act V of 1908), O. XII, rr. 46, 
52—"Deb?', meaning ` of—Attachment of annuity— 
Annuity not dus—Property m custody of public officer. ` 

The term “debt” in rule 48 of Order XXI, af the 
Oivil Procedure Code, is intended to be used in its 
legal sense of a debt either due or aocruing due. 

A prohibltory order cannot validly be issued in 
respect of sums which may never fall duo and may 
never become payable to the jadgment-debtor. 

Therefore a fixed sum peyable to a judgment-debtor 
monthly only for life, not yet dus, is not garnishable 


& public officer, its provisions being restricted Lo 
money actually in his hands 
* Tulaji v. Balabhat, 22 B. 89, followed. 

P. conveyed all his properties in favour of his son 
for the payment of his debts. The oonveyanoe pro- 
vided that the purchaser would pay the vendor a 
monthly sum and that the vendor would not alienate 
the allowance payable to him. A deoree-holder of P. 
prayed for recovery of the judgment-debt by attach- 
ment of the allowance from a certain date up.to the 
date of realisation ? 

Held, thatthe allowance could not be attached 


before i$ became due. 

Appeal from the order of the Sub-Judge 
of Bhagulpore, dated July 5th, 1910. 

Dr. Rash Behary Ghos, Babus Bepin 
Behary Ghose and Debendra Nath Bagchi, for 
the Appellant. l 

Babu Naresh Ohandra Sinha, for the Be- 
Bpondent. - 

Judgment.. 

Mookerjee, J.—Tbis appeal ^is directed 
against an order by which the Court below 
has overruled an objectionof the judgment- 
debtor, now appellant befere us, to the 
atiachment of a sum of Hs. 4,000 payable 
monthly as allowance to him by the repre- 
sentative-in-intereat of his son. It appears 
that, on the :5th September 1905, the 
appellant oonveyed all his properties in 
favour of his son for the payment of his 
debts. The conveyance provided that the 
purchaser would pay the vendor a monthly 
gum of Rs. 4,000, the first payment to be 
made on the lst October 1805 and the pay- 
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ment for every succeeding month, on the 
first day of the month following, between 
the hours of lix, and GA. The deed 
further provided that the vendor, would not, 
by mortgage or otherwise, seek to charge or 
alienate the allowance payable to him, and 
that, on no account and under no circum- 
stances was the allowance to become payable 
to, or demandable by, any person other than 
the vendor or his- duly oonstitnted altorney. 
There was also & provision. that, so far as was 
consistent with the then subsisting mort- 
gages executed by the vendor himself, the 
allowance payable was to bea first charge 
upon a specified share of the estate. The 
purchaser died sometime after this trans- 
action whereupon the properties veated in 
his widow, Rani Sashirama Kaur, and are 
now under the management of the Court of 
Wards on her behalf. On the 4th April 
1810 the respondents before ns, who held a 
deoree for & large sum of money obtained 
against the appellant Raja  Padmanund 
Singh, on the 18th November 1908, applied 
for execution thereof They prayed for re- 
covery of the judgment-debt by attachment 
of the allowance of Ra. 4,000 from April 
1510 up to the date of .realisation and also 
for rateable distribution ofa sam of money 
which had been already deposited in Court 
and apparently represented a portion of the 
allowance due to the appellant from Novem- 
ber 1909 to January 1910. They further 
asked that the allowance for the, months of 
February and March 1910 whioh had al- 
ready &corued due and was still iu the hands 
of the Manager under the Conrt of Warda, 
might be attached and made available for the 
satisfaction of their dues. Notice was in due 
course issued upon the judgment.debtor, who 
objected 
‘attached before it became due; that it was 
not attachable at all becanse it was in the 
nature of & maintenance grant; and finally, 
that, in no case, could the entire amount of 
the maintenance be. treated as attachable. 
. The Subordinate Judge has overruled these 
objections and has issued a prohibitory order 
upon the Manager under the Court of Wards, 
by which the latter is directed to withhold 
payment of the monthly allowance to the 
judgment-debtor from the, month of April 
1910 till the whole of the amount olaimed by 


the decree-holders is satislled. The judg- 


. ment-debtor has now appealed to ihis Court 
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that the allowanca could not be. 


T 


and on his behalf, it has been argued, that 
no &ítsohmoent could ba effected of the al- 
lowancs before it had accrued due: in other 
words, that an annuity not yet due, is not 
garnishable under the provisions of the law, 
In our opinion, this contention is clearly well 


' founded and must prevail. 


The application of.the deorse holders falla, 
ib is stated on their behalf, within the scope 
of rules 46 and 52 of Order XXI of the 
Oivil Procedure Code of 1908. Rule 48, in 
80 far an ib may be supposed to be applicable 
to the circumstances of the present oase, 
provides that, in the case of a debt not 
secured by a negotiable instrament, the 
atiachment shall be made by a written order 
prohibiting the oreditor from recovering the 
debt, and the debtur from making payment 
thereof until the further orders of the Court. 
A oopy of the order is required to be affixed 
on some conspicuous part of the Court-house 
and another copy sent to the debtor. Sub- 


rule (3) of rule 46 provides that a debtor thus 


prohibited may pay the amount of his debt 


into Oourt and such payment discharges him 


as offectually as payment to the party en- 
titled to receive the snm. Rule 52 provides 
for the attachment of property in the custody 
of a Public Officer. In a case of this des- 
oription, the attachment is made by a notice 
to the Officer requesting that the property 
sought to be attached and any interest 
or dividend becoming’ payable thereon may 
ba held subject to the further orders of 
the Court from whish the’ notice is iasued. 
It will be obssrved that the expression “debt” 
ia not deflaed ip rule 46, and that, although 
in rule 59 the term, used namely, "property" 
in wider in scope, an attachment oan ba 
effected only of property in the custody ofa 
public Officer. 

In so far as rule 46 is concerned, there is 


“nn room for controveray that the term "debt" 


is intended to be used in its legal sense of a 
debt either dus or accruing due. As waa 
explained by Sir Lawrence Jenkins, O. J., in 
the case of Banchuram Mojwmdar v. Adyanath - 
Bhattacharya (1) a debt is a sum of money 
which ia now payable or will become payable 
in future by reason of @ present obligation. 
That is the definition given by Lindley, L. J., 
in Webb v. Stenton (2). It was further point- 


(1) 18 O. W. N. 966; 86 O. 086; 8 Ind. Oas. 492,10 
C. L. J. 180. 

(2) (1888) I1 Q. B. D. 618,52 L- J. Q. B. 684, 49 L. 
T. 433. 
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ed out in the oase mentioned that the prin- 
ciple applicable to cases of this description 
may be concisely stated in the worda of the 
learned Judges who decided the case of People 
v. Argxells (8).. "Standing alone, the word 


‘debt’ is as applicable to a sum of money which . 


has been promised ats futhre date as to a 
sum now dneand payable. If we wish to 
‘djstinguish between the two we say of the 
former that ibis & debt owing and of the 
latter that it is a debt due, In other words, 


debta are of two kinda, solvendum in prasenis . 


and alrendum in future. Whether a claim or 
demand isadebt or not is, in no respeot, 
determined by a reference to the time of 
payment. A sum of money which is certainly 
and in all events payable isa debt without 
regard to the fact whether it be payable now 
or at & future time. A sum payable upon a 
contingency, however, ia not a debt and does 
not become a debt until the contingency has 
happened”. On this principle it was ruled by 
this Court in the case of Haridas Acharjia v. 
‘Baroda Kishore Acharia (4) that when A. 
ia bound under a deed, to pay to B & monthly 
allowance during the life-time of the latter, 
there cannot be a valid attachment of any 
portion of the allowance by a prohibitory 
order issued to A. of a date anterior to the 
time when the same falls due to B. The 
learned Judges relied upon the observation 
of their Lordships of the Judicial Committee 
in Twffuscool Hossein v. Rughoo Nath Pershad 
(5) and it may be obeerved that the same 
view had been indicdted many years earlier 
by Mr. Justice Oolville in Batetab Charan 
Baysack v. Battye (6).. Th$ same principle 
has been adopted by the Allahabad High 
~ Qourt in Sher Singh v. 5r Ram (7) and Dect 
Prasad v. Lewis (8) and also by the Madras 
High Court in Ayyevoyyer v. Virasami (9). 
- Yt has been ingeniously argued, however, by 
ihe learned Vakil for the respondents decree- 
holders on the authority of tho decision in Har 
Shankar Prásad v. Baty Nath Das (10), that 
the sum payable as annuity was in subetance 
& portion of the consideration for the convey- 

(5 (1800) 87 California, 524 

4) 27 O. 88 4 0. W. N. 87. 

‘ 14 XL L A. 40 at p. 50,7 B. L. B. 196. 

(8) (1850) 1 Taylor and Hell. 807 at p. 818. 
A. 248; 4. W. N. (1908) 101; 5 A. L.J. 251; 


. 10. 
A, B04; 6 A. L, J. 227; 1 Ind. Cas 186. 
M : 
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ance paid to the vendor in sucoessive in- 
stalments, and consequently oonstituted a 
debt the payment whereof was deferred. 
Bat there is clearly no foundation for this 


oontention. The aggregate amount of the 2. 


consideration of which part was immediately 
. payable and the balance payable in instal- 
ments was never fixed by agreement of parties. 
The annuity, it cannot be contested, would 
terminate immediately upon the death of 
the grantee and cannot be treated asa debt 
the payment whereof was deferred. The vase 
of Dambar Koeri v. Rai Sham Kissen (11) is 
distinguishable, because there the annuity, _ 
apparently, accrued due from day to day, and 
consequently on the date the prohibitory 
order was issued, there was an aotually exist. 
ing debt though the tum was payable 
ata future date. The cases of Sree Nath Roy 
v. Brojendra Bhusan (12) and Gopal Lal 
v. Marsden (13) cannot be treated as binding 
authorities upon this matter, because those 
decisions were based on the distinction bet- 
een an annuity given by a Will and a right 
future maintenance, and the question was 
not decided whether a contingent right -` 
could be made the subject of a prohibitory 
order. In view of the principles already 
explained, the position cannot thus be serious- 
ly maintained that a prohibitory order may 
be validly issued in respect of sums which 
may never fall due and become payable to 


“the judgment-debtor. | 


Itis worthy of note that the view just 
indicated has been adopted as . well founded | 
on principle both in the Bnglish and the 
American Courts. It is settled law in 


. England that, to make a debt attachable it 


is essential that the relation of oreditor and 
debtor shonld exist between the judgment. 
debtor and the garnishee. Two practical teats 
have been applied-in relation to this matter, 
namely, frst, could the judgment-debtor sue 
the garnishee for the amount and recover 
it P Secondly, would the debt vestin the judg- 
ment-debtor’s trustee in the case of bankrupt- 
cy? Hence, a garnishee order can be made 
where the debt is payable by inatalments for 
payment of the accruirg instalments as they 
become payable from time to time [Tapp v. 


(11) 9 0. W. N. 708. 
(19) 10 C. W. N. 1102 note. 
(18) 10 0. W. N. 1108. : 


f^ 
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Jones (14)]. Consequently, though annuities ' 
payable by trustees are attachable [Nash v. 
Peas (15) ], the money must have reached 
their hands and be also payable [Webb v. 
Stenton (2)]. These decisions recognise the 
distinction between a oase where there is an 
existing debt peyment whereof is deferred 
and a case where both the debt and its pay- 
ment vest in the future: in the former caso, 
there is an attachable debt, in the latter case 
there is not [see also Hall v. Pritchett (16); 
Booth v. Trasi (17) and Fallows v. Thornton 
(18)]. The distinction mentioned has also 
been recognised in the Irish Courts [Sparks 
Younga (19) and Pagnev. Frenoh(20)]. It has 
similarly been ruled that an annuity payable 
under a trust-deed is attachable only in reé- 
poct of sums that haveaceraed due | Notes v. 
Manders (21) and. Bascombs v. Onge (22) ]. 
In America, the principle is recognised as 
finally settled that in case of annuities payable 
on fixed dates daring the life of the annui- 
tant without provision for an apportionment, 

aa the olaim ofthe annuitant is liable to be 
defeated: on his death before the time of pay- 
ment arrives, the claim is before such time 
i contingent and not the subject of garnish- 
ment. It is hence stated in Rood on Garnish- 
ment (section 120)that on a promise to pay a 
certain sam on a certain date in euch year as 
long as the'&nunitent shall live and at the same 
-rate for any part of the year, the promisor 
can be charged as garnishee of the annui- 
tant only for the amount which had accrued 
before the garnishment was served, for it is 
uncertain that she will live longer. [Sabin v. 
Cooper (28); Basterly v. Keney(24); Sayward v. 
Drew(25); Diokenson v. Dickenson (26). Cony v. 
Day (27) and Briggs v. Beach (28); Of. Dam- 

(14) (1875) L R. 10 Q: B. 501; 44 L. J.Q. B. 127; 
38 L. T. 201; 28 W. R. 094. 

vis, en 47 L. J. 01 B. TBA. 

16) (1871) 3 Q. B. D. 218, 47 L. J. Q. B. 15; 37 L, 
T. 671; 26 W. R. 85. 

n (1888) 13 Q B. D. 8581. J. Q B. 24 49 L. 

T. 471; 82 W. E. 128. 

(18) (1884) 14 Q. B. D. 885; 54L.J. Q.B. 279; 53 
L. T, 886,88 W. R. 258. 

io 8 Ir.'O. L. B. 251. 

20) 10 Ir. Jur. x. a. 52. 

21) IG L L. T. B. 18. 

(23) 15 T. LT. BR 47. 

(23) 15 Gray. 582. 

(24) 86 Conn. 18. 
o 6 Maine. 263, 
(20) 50 Vermont 678; 10 Att, 821. 
(27) 2 Miles (Pa) 413. 
(28) 18 Vermont 115. 


INDIAN CASES. 


- pablio officer. 


- [Tulai v. Bhalabhas (39 


425 


bar Kumari v. Shim Kossen (11)]. A similar 
exposition is given by Ohief Justice Drake 
in his Olassical Treatise on Attachmenta(7th 
Édition section 555). The only solitary 
cases in whioh the oontrary view has been 
maintained are those of Red v. Power (29) 
and Keiser v. Shaw (80). In these two de- 
cisions, however, no explanation is suggested 
upon which ib may be held that a debt, 
though it is uncertain and contingent and 
may never become due and payable, may yet 
be subject.to garnishment. The preponder- 
ance of authority is undoubtedly in favour of - 
the view thatitis only indebtedness, which is 


in its nature absolute and payable a some- 


time without oontingenoy, that can be reached 
by garnishment process | Smith v. Gilbert (81) ]. 


‘Weare unable, therefore, to accept the oon- 


tention of the respondents that a fixed sam 
payable tothe debtor monthly or only for 


-life is subject to garnishment, although the 


aggregate amount which will be payable is 
uncertain and contingent. ltis thus in- 
contestable that the respondents decree. 
holders were not entitled to the issue of a 
prohibitory order in respect of sums which 
had not acorued due, qn the basis of their 
application: and that rale 43 of Order XXI 
of the Code of 1908 is of no assistance to 
them. 

Tn 80 far as rule 52 of Order XXI is obn- 
cerned, the cise is equally clear. As already 
atated, that rule applies only where the 
property to be attached is in the custody of a 
It does not allow of an antioi- 
patory attachment of money expected to 
reach the hands of a publie offloer, aod is res- 
tricted only to money actnally in his hands 

n The prohibitory 
order iasued by the Court upon the applica- 
tion of the decree holders cannot consequent- 
ly be sustained. 

Tt hag finally been argued by the learned 
Vakil for the deoree-holders that it 14 open 
to them to apply for attathment and sale of 
the right of the judgment-debtor to receive 
the allowance from the represéntaíive of the 
purchaser. He has in substance contended that, 
notwithstanding the restrictions upon alienas- ` 
tion formulated in the cenveyance, the right 
may be attached and sold in execution of a deo- 

($9! 60 Miss. 242; 18 South. 586. 

(80) (1898) 104 Kentucky. 119; 84 Am. St. Re, 450 


(81) 71 Oonn. 149; 71 Am. Bt. He. 103. 
(83) 29 B, 80. 
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res against the vendor. The question sought 
. tobe raised is by no means free from difficulty, 
and it is sufficient to state that when it arises, 
it must be answered in the light of the princi- 
ples explained in the cases of Asadals Mollah 
v. Haidar AR (33); Annapurmi v. Swami Nath 
(34) and ara Sundari Debt v. Saruda Ohurn 
(85), where the earlier authorities on the 
question of the assignability of a mght to 
.reoeive maintenance or allowance will be found 
reviewed. It has also been suggested by 
the learned Vakil for the respondents that the 
restraint upon alienation of this right was in- 
valid, and that in fact the entire settlement 
was fraudulent and inoperative in law. This 
also isa question of considerable nicety and, 
if we treat it am one of first principles untra- 


malled by precedenta, it does not follow by ' 


any means thattheanawer must necessarily be 
againat the judgment-debtor (see also Ers- 
kine— Principles of the Law of Scotland, 
Book 111, Tit. VI, section 4. On Arrestmentof 
Alimentary Debts, 17th Edition, page 44k. 
Brskine—[Inatitutes of the Law of Scotland, 


Book III, Tit. VI, section 7. Bell—Comment- 


aries on Law of Scotland, Book II, Part IT, 
Ohapter 7, Edition 18:0, Vol. I, page 124. 
Bell—Prineijples, section’ 2276, 8th Ed., 
Vol. II, page 557, Irvino v. Macharen (38); 
Harrey v. Calder (87); Bell v. Innes (88). 
Green Encydlopmdia of Scota Law, Vol. I, 
Article on Alimentary Interest. Gloag 
and Irvine on Seourities, page 444. 
Lhewais v. Roberton (89) Hughes v. Rg; 
wurds (40). It is sufficient for our pre- 
sent purpose to state that the application of 
the deoree-holders, by which the proceedings 
now before us wêre initiated, did not invite 
ihe Court to attaoh and sell the right of the 
judgment debtora to receive the allowance. 
The interesting question suggested, therefore, 
cannot be discussed in this appeal. 

The result is, that this appeal is allowed, 


the order of the Subordinate Judge reversed - 


and the application for execution, in Bo far as 
it seeks relie! in respect of allowance from 
April 1910 onwards; dismissed with costs in 


(88) 6 Ind. Oas 826; 120. L.J. 180; 140. W. N. 


918; $8 0. 13, 
i B 84 ML 7; 6 Ind. Cas 489, 8 M. L. T. 108. 
85)'7 Ind Cas.80, 12 O. L. J. 146, 

^ (88) (1880) 7 Shaw. 817. 
Ho (1840) 8 Dunlop. 1005. 
de (1855) 17 Dunlop. 778. 
59 (1881) 9 Bettie. 175; 19 Bcots. L. R. 149, 
(40) 19 Rettie. 83, 29 Boot L. R. Q11, | 
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all the Couris. We assosa the hearing fee in 
this Court at five gold mours. 


Caradoff, J—I agree.’ 
ie s Appeal allowed. 





ALLAHABAD HIGH COURT. 

Sroosp Orrin Aepman No. 1225 or 1910. 

y £0, 1911. 
Preseni: — Mr. Justice Piggott. . 

SHYAM LAL—Derexpant—ApreLiaxt 

versus ; 

LAKHNATH AND OTHERS—PLAINTIFFS— 

RESFONDERTE. 

Agra Tenancy Act (II of 1001), s. 201, applicabilaty 
of-- Heoorded co-sharer— Presu mption—Buit 4 nstituted 
under Ohap. Kl of the Tenancy dn HAIR d$ to 
entry in Betilement Record, : 

Section 201 of tho Agra Tenancy.Àcb applies only 
to suits instituted under the provisions of Chapter 
of the Act. 

There ia a general presumption that an rm in 
the Revenue pepers, particularly in the pa pre- 
pared at Settlement, was correctly Buch 
entries are always admissible in evidence in oa of 
titie and, in the absence of rebuiting evidence; 
ri be Accepted by Oourts as sufficient proof of any 

tle recorded therein.- : 


Second appeal from the decigion of the 
Judge of Small Cause Court of Oawnpore, 
dated the 7th July 1910. 

Mr. Purshottam Das 
Appellant. 

Mr. Gulsari Lal, for the Roepondenta. 


Judgment.—The main question in 
dispute in this case is, whether the plaintiffs 
are inferipr proprietors of a half share ‘or of 
one-third share in & certain grove. The 
learned Munsif who tried the case originally 
bas entered into an admirably: lucid and 


Tandan, for ‘the 


‘thorough: discussion of the evidence asa 


whole and has given very strong reasons in 
favour of his finding that the plaintiffs’ share 
amounted to ¢rd only. The learned Subordi- 
nate Judge in appeal refers to the provisions 
of section 201, Tenancy Apt, and toa raling of 
& Bench of this Court in the case of Bachan 
Singh v. Karam Singh (1). He eays that 
the facb &hat the plaintiff is recorded in the 
Revenue papers aa inferior proprietor of a half 
share must be regarded as sufficient proof, 
that the entry is conclusive and the Court 
should not go behind the entry to determine 
the question of the plaintiffs’ rights. He has 
overlooked the fact that section 201, Tenanoy 
Act, is governed throughout by its opening 


(1) 5 å. L. y. 495; A. W. N, (1908) 186, 80 A. 447, 
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words whioh are,— If in any suit instituted | 


under the provisions of Ohapter XL" That 
. section, therefore, has no application to the 
present case, There is a general presumption 
‘that an entry in the Revenue papers, parti- 
cularly in the papers prepared at Settlement, 
. has been correctly made. / 
Such entries are alwaya admissible in evi- 
dence iu proof of title, and, in the absence of 
rebutting evidence, they will be accepted by 
Courís as sufficient proof of any title therein 


recorded. In the present case there is — 


rebatting evidence, as set forth in the judg- 
ment of the learned Munsif. I oertainly 
cannot accept the finding of the lower-Appel- 
late Court, proceeding as it does upon a 
mistake cf law. Ido not think this petty 
oasa should be remanded fora fresh finding by 
the leirned Subordinate Judge on the evi- 

dence as a whole. I consider the reasons. 
given by the learned Munsif in support of 
hia decision that the plaintiff's share in the 
groves amounted to one-third only are weighty 

and indeed conclusive. I adopt tkat finding. 

I cannot restore the decree of the first Court 
as ib stands because the memorandum of 

appeal to this Court does not question the. 
finding of the Subordinate Judge that the 

plaintiffs are entitled to their share of 

Its. 130 instead of Rs. 75. My order, therefore, 

ia that I get aside the order and decree of 

ihe lower Appellate Court and restore that 

of the Court of first instance exoept that 

the som decreed in favour of ihe plaintiff’s 
will be Ha. 48-5-4, instead of Rs. 25. I shall 

not disturb the learned Munsif’s order as to 

costs in his Court; in this and in the lower 

Appellate Court the plaintiffs will bear 

their own costs and will pay half the coste of 

the defendants. Ocsis in thia Court will 

inclaode fees on the higher scale. 


Appeal allowed. 
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n PUNJAB OHIEF COURT. 
Civin, Mrsom.LAwmOUs Oasa No. 868 or 1910. 
First Civit, ÀApPsAL No. 1284 or 1909. 
July 17, 1911. ' 
Preseni; —Mr, Justioe Johnstone and 
Mr. Justice Chevig., 

BURI, misos, THROUGH. Musamm:at ATTAR 
KAUR, ms MOTHRE—PLaretivr—Peritionen 
TOTENS 
MULA SINGH axp ANGTHEB— DirsspixTS 
——— eee 

ERAN [s] 
quii of cocupancy rights Moree by ia. to 
boe ed NU E Tevorstone S to cog. 


a LEG ELOR- 
plioant lo be confined to the ground ae Ap: 
admitted. i 


on which review s 
p a mortgage of oocupanoy-rights by the tenent 
v.Bharaf Din, 80 P. R. 1808 (F.B.), 
lied. 
R. 19€0 p 322, referred 
unrestricted by any one if he Pues with the pro- 
only to sales but also to mortgage and gita Py PR 
was admitted. 
review of the order of the Hcn'bla Mr. D 
Lala Hukam Chand, for the Petitioner, 
Joknstone, J.—T hia is a review-petition id: 
actly the past history of the cage. 
‘alleged his late father had mori geccd 
another euch deed of "lat February 1908 
withont payment of any mortgsge.money 
of what the Ccurt might consider fairly due 


A reversioner of an oconpancy-tenant cannot im- 
in favour of his landlord. 
Dndarw v. Banna, 81 P. R. 1898 (F.B.); Karam Dis 
v; 
Khasan Singh, 24 P. B. 1903 (F.B.),a ie 
Dern Ditta v. Saudagar Singh, 65 P. 1«X0, P. I. 
'ed to. o 
. A tenant has an absolute right of alienation 
visions of sections 63 and 86 of Tenan 
Sections 68 and &6 of the Teliénoy Act d sus 
Ar-applicant for review should be confined si 
to the question upon which his application racic A 
Petition, under Order XLVI] and sect; 
} etic 
114 of the Code of Civil Procedure, 1808, for 
U. Johnstone, Judge of the Chief Court 
i ; of 
the Punjab, dated the £th day of May 1910. 
Lala Dharm Das Suri, for the Respondents 
* Order. P 
mitted toa hearing by my order of 17th No- 
vember last. It is necessary firat to state ex- 
Plaintiff Buri, a minor, sued for possersion 
of certain land as occupancy tenant, which he 
partly by a mortgage-deed of 19th Oc 
ber 1807 for Ha. 1,115, and the reat "by 
for Hs. 600 to defendant's father, land. 
lord of the land. The possession was claimed 
on the ground of absence of consideration and 
necessity, or in the alternative on payment 
The pleas were that Plaintiff, not being a 
member of an agricultural tribe, could not 


t 
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maintain the suit and that both mortgages 


were for consideration and neoeseiby, and both 
mortgages could not be included in one-snit. 

Issues, based on these three pleas, having 
been drawn up and the evidence in the case 
having been heard, the fires Court proceed- 


ed to find,— 
(a) that the suit lay as framed; . ; 
(b) that plaintiff could maintain - the 
guib; - 


(c) that of the consideration Rs. 885 
only can be passed as being for con- 
-sideration and "necessity." 

Both parties appealed to the Divisional 
Court, plaintiff again asking for possession 
without payment of any money, and defend- 
ant praying for dismissal of the suit on the 
grounds that the mortgages were for oon- 
sideration and “necessity”; that plaintiff 
was not competent to suo ; that the family is 
not governed by custom, and so-forth. 


The lower Appellate Conrt took up first, : 
ihe question of the plaintiffs title to sue: 


in view of the Tenancy Law in oonneotion 
with alienations of .occupancy-rights by 
` tenants to their landlords. That Court, 
after considering Didaru v. Banna (1); Karam 
Din v. Sharaf Din (2); Nihal Singh v. 
Kharun Singh (8) ard purporting to follow 
the latest ruling, held that, though the 
iransfer was to the Iandlord himeelf, 
the 1eversioner was not excluded from: 
suing to contest the last male holder's acts. 
It then went on to discuss the deeds, 
and, without saying anything abent the 
passing of consideration, at least in any clear 
terms, allowed only Ra. 415 of the whole con- 
siderntion as & burden on the land. 
Defendant appealed to thia Court ; and, in 
Chambers, I held that the rulings were 
clearly against the plaintiff's right to sue. 
No point was argued before me excspt that, 


because the transfer was to & landlord, the 


reversioner was barred. In the appeal peti- 
{ion the ground had also been taken that 
consideration and necessity had been fally 
established ; but, after pondering the jadg- 
ments and hearing Counsel, I ruled that this 
question should not be re-opened. 

Then an application for review of judg- 
ment was filed on behalf of the plaintiff, in 
which the correctness of the rulings quoted 

(1) 81 P. R. 1806 (F. E) 

(3) 89 P. R. 1898 (F. B. 

(3) 24 P. R. 1908 (F. B.) 
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above was impugned as also their applice- 
bility to the present case. The plaintiff, in 
that application, took up two different posi- 
tions: first,as a reversioner contesting the 
acts of his predeoessor-in-title ; and, secondly, 
asan heir impugning the mortgages on the . 
the same grounds on which the original mort- 
gagor could have impugned them, t.e., the 


 &pplicant besides denying the correctness of 


the rolings and their applicability was 
understood by me to contend, first, that he 
had the right to contest the mortgages - as 
being without "necessity"; and, secondly, thas, 
inasmuch as the mortgages were not for full 
consideration, they were no mortgages at all 
in-the eye of the law and, therefore, could be 
avoided by him. After hearing Mr. Hukam 
Chand on his application, I passed the order 
of 17th November 1910 and I admitted the: 
application becanse 1 was donbtful whether 
I had not overlooked or wrongly decided 
a vital point inthe case. In the rulings 
quoted above the transfer was always a sale, 
wrhereas in the present oase the transfers 
were by way of mortgnge, and I pointed ont 
that, in the case of a sale of occupancy- 
rights, those rights become extinct, whereas 
in the case of a mortgage of occdpancy»righis 
the- ocoupanoy-righiís atill exist and the 
question is, whether the reversioner cannot 
contest the amount of the encumbrances on 
the principlea laid down in Det Dia v. 
Saudagar  Fingh (4) and other similar 
rulings, even though the alienation is to 
a landlord. It was upon this question 
that I admitted the i1eview,. and not 
upon fhe question whether the applicant 
as heir of the late oocupanoy-tenant, could 
impugn the mortgages on the ground that, 
for absenoe of full consideration, they were 
no mortgages at all. That position had not 
been taken up by the plaintiff.in the Oourts 
below, nor before mein fhe second appeal 
and it seemed to me then, as it seema to me 
also now, that at this stage the applicant 
should. be confined strictly to the question 
upon. which I admitted the review. ` 


In connection with the question now hefore 
ua, as &tated above, we hnve considered the 
rulings Didarw v. Banna (1); Karam Din v. 
Sharaf Din (2) and Nihal singh v. Khazan 
Singh (8). In. the first of these rulings 
ihe 


(4) 65 P. R. 1900, P. L. B. 1900 p. 333. 
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case of a sale to a landlord from the case of 
a mortgage to a landlord. In that ruling 
there are, hs: pointed out by Ohatterji, J., 
in Karam Din v. Sharof Din (2) more pas- 


sages than one in the judgment of Roe- and ~ 


Rivas, JJ, which are obiter diota, But, as 
Mr. Justice Chatterji explained, the real 
point decided in the earlier case is stated Ly 
Frizelle, J., thus,—that a tenant has an abeo- 
lute right of alienation ur-restrained by any 
one, if he odmplies with the provisions of 
sections 58 und 56 of the Tenancy Act. In 
the case of Karam Din v. Sharaf Din (2) 
these sections had not been complied with and 
ib was, therefore, held that the landlord or 
the reversioher contd come in. 

The lower Appellate Court, from its brief 
allusion to the latest ruling quoted by ib, vis., 
Nihal Singh v: Khasan Singh (3), would Scan bo 
have hardly. understood that ruling, for there 


is a clear degision therein to the effect that - 


a asale direct to the landlord of oocupanoy- 
rights by the ocoupancy-tenant cannot be 
impugned by thé reversioner. There ia no 
ruling, epparently, directly dealing with mort- 
gages but, after considering the matter, I 
am inclined tothe opinion that the same 
rule applies. If itis open to an occupancy- 
tenant and.a landlord, the one to sell out 
right and the other to purchase outright the 
occupancy-rights and so to make a clean 
sweep of all possible claims of & reversioner, 
it seems to me that it would be illogical to 
hold that that same oocupancy-tenant 
and landlord cannot transfer and accept res- 
pectively what is after alla mere portion of. 
the proprietary rights. I would also note 
that section 53 and section 56 of the Tenancy 
Act apply not only to sales but to gifta and 
mortgages also, and, therefore, I cannot find 
in them anything that helps the applicant. 

Mr. Hukam Ohand has not only suggested 
that the rulings just discussed are not appli- 
cable to the present case, but also that 
they are incorrect, but he has not been able 
to satisfy me that this is so. The rules laid 
down in them seem to meto be both sound 
&nd convenient, and to bein conformity with 
the intentions of the Legislature. 

For these reasons T would dismiss the ap 
lication for review with costa. , 

Chevis, J.—I concur. The application is 
&coordingly dismissed with costs. 


Application dismissed. 
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PUNJÀB OHIEF OOURT. - 
Secomp Civin Aprea No. 701 er 1909. 
.July 23, 1911. 
Preseni: —Mr. Justice Johnstone and 
"Mr. Justice Chevis. 
JIWA KHAN amp OTHERS —PLADITUETA— 
APPELLANTS 
OSTsus 


LAKHMI OHAND Ax» orages— DEFRXDANTS 


— RESPONDENTS, 

Mortgagse— Adverse possession — Bestoppel —L4mi- 
tation Act (IX of 1008), Bch. T, Art. 148— Mortgages 
taking possession as irispasser — Redemption after 12 
years. 

It would be going too far to say thas in no possible 
case oana mortgagee seb upan adrerse title to the 
“mortgaged property. 

Where a mortgagee has once got possosmon of the 
mortgaged Aid nade as mortgages, he cannob alter 
the nature of his poesossion by a mere asseriion, or 
.by& raven tie decree, or by getting himself recorded 
in the register of mutations; nor oan the original 
character of the possession as mortgages be changed 
by the assertion of an absolute purchase of the pro- 
perty unless the alleged purchase is valid and binding. 

Byari v. Pulianna, 14 M. 38, Indar v. Asa Bingh, 65 
P. R. 1903; 90 P. AES 1903; 113 P. W. R. 1908. 
Khiraj Mal v. Dain, 82 O. 206, 82 LÀ. 28.2 ALL J. 71; 8 
O.W.N. 301; 1 O.LJ. 584; 7 Bom.L.R. 1; Balwant Singh 
v. Ram Das, 89 P. R. 1903, 141 P. L. B. 1003; 41 P. 
W.R 1903, referrod to. 

Tho 60 years period alloyed for redemption is ap- 
plic&ble only ie to & suib to recover possession from a 
person who has obtained possession as inarigagoe 
and nob toa suit to recover possesalon from a tres- 
passer even though the land may have been hy- 

poth ,as Security fora debs payable to the 

trespasser. The mere fact of the person who takes 

pue being also the oreditor, does not convert 
possession into thatof a mortgagee. 

ao hypothecated some land to D.,in 1859. In 1868 

D ,sned A., and the Dourt, wrongly treating the deed as 
a deed of ‘conditional sale, gave D. a decree and after 
one year D. was put in possession as owner. In a sulib 
for redemption of the land after more than 40 yours: 

Held, that, as D. was nob. entitled to pieren 
under the deed and as he illegally got possession as 
an owner, his possession was not that of a mortgages’ 
but as a trespassor and as such he conld not ba ejected 
after he had been in posseasion for over 12 years, 

Second &ppeal from the decree vf the 
Divisional Judge, Jullandur, dated the llth 
May 190), confirming that of the District 
Judge, Jullundur, dated the 19th December 
1908, dismiesing plaintiffs’ claim. 


Bai Bahadur Lala Lal Chand, for the Ap- 


pellant. 
The Hon'ble Mr. Mukanmad Shaft ind 
Rai Sahib Pandit Sheo Naratn, for the He- 


spondenta. : 


* 


Judgment. 
Chevis, J.—On 6th Ootober 1859 Aggar 
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Khan wrote a deed hypothecating the 
land in- anit to Daulat Ham for Rs. 1,250: 
the deed provided that if the money was 
re-paid by Jeth Sambat 1907, well and good, 
otherwise Aggar Khan would pay from that 
time interest at Ra. 2 per cent. per- mensem, 
or would write atamassuk giri. sama. The 
. meaning of this last clause is not clear; pos- 
sibly what the parties really meant was that 
a deed of mortgage with possession should 
be written, but it is unnecessary io disouss 
what was the real meaning of the parties, 
and itis sufficient fo ray that no further 
deed was written. 
suit on let August 1863, and the Deputy 
Commissioner, who seems to have entirely 
misunderstood the case, treated the suit as 
if it were one based ona deed of condi- 
tional sale and gave plaintiff a decree, the 
result of which was that after one year 
Daulat Rem was put in possession as owner. 
Plaintiffs, two of the grandsons of Aggar 
Khan, now sue to redeem the land. The 
first Court holds that the mortgage had 
been terminated finally and completely by 
proper judicial procedure. The learned 


Divisional J udge held that Daulat . Ram had . 


not got possession by proper judicial pro- 
cedure, but by a judicial blunder, but held 
that his possession had been adverse since 
he took the land, and thet his successors 
could not be turned out: plaintiffs appeal 
to this Court. It is admitted before us 
by respondente! Oounsel that. the Deputy 
Commissioner's, proceedings in 1863 and 
1864 were quite faulty and, irregular, and 
that the mortgagee should not have: been 
given possession as owner. but it is argued 
that the Divisional Judge’s decision is cor- 
rect. It is also argued that the subsequent 
actions of the mortgagor aud his descendants 
show clearly that they have &equiesoed in 
the title of Daulat Ram and. his successors 
as owners. For he plaintiffs, reliance is 
placed on Indar v. Asa Singh (1) and other 
rulings, and it is urged that a mortgagee 
cannot set up a title adverse to that of 
the mortgagor and so abridge, the period 
of 60 years allowed for redemption. 

The question i8 by no means an easy one 
but I am inglined to think that the Division- 
ral Judge's decision is oorrect. Turning to 
Indar v. Asa Bingh (1) I find the fol- 


lowing bred (i) "that - neither the 
(1) 65, P.R. 1908; 90 P.L.R. 1008; 118 P.W.B. 1006. 
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mortgagor nor the mortgagee can by any 
adverse act bar the right of the other 
(Lord S5. Leonard's Handy book on 
Property Liaw, page 117), and (si) that the 


"original character of the possession ‘aa mort- 


gages is not changed by the assertion of an 
absolute purchase of the property unless the , 
alleged pnurohase is valid and binding.” — 
[Byari v. Pultanna (2)]. With the latter 
dictum I quite agree, sod it seems to 
me to touch the essential point, orz., what ' 
was the original character of the possession. 
It seems to me to be going too‘ far to say 
that in no possible case can a mortgagee set 
up an adverse title. Let us suppose that A. 
pledges his land to B. as security for a debt, 
and that B. subsequently seizes possession of 
the land, alleging no title as mortgagee, but 
alleging that the land has all along belonged 
to him and that A. was a trespasser. A. 
could, quite independently of any right to re- 
deem, sue to recover possession from B. but if 
he did not do so for over 12 years, could he 
hen gue to redeem f 

. On the other hand, if B. had got possession 
under & deed of mortgage by which the land 
was mortgaged to him with possession, J con- 
sider that B. eculd not by any assertions of 
title set up possession adverse to A. Se far ` 
as the published judgment in Indar v. 
Asa Singh (1), goes it may, no doubt, be 
said that there is nothing in that ;jodg- 
ment to show that the principles. laid 
down there would not apply to all oases, but 
I have sent forthe record from the office 
of this Court and I find. from the judgments 
of the lower Oourtes that it was a case in 
which-the mortgagee had, in the first place, . 
taken possession as mortgagee. 

So, too, in Byard v. Puléanna(2) I find it laid 
down thet neither the original mortgages nor 
his son oan rely on the 12 years’ rule unless 
he proves a subsequent, valid sale, in the 
absence of which his possession must be taken 
to retain its original character. This is one 
of the ralings relied on Indar v. Asa Singh 
(1). In Khairaj Mal v. Daim(3)another of the 
rulings cited in Indar v. Asa Singh (1) where 
certain persons, mere agents or benamsdars of 
the mortgagees, had bought in auction, it 
was laid down thatthe possession had been 
merely that of the Mii meee: throughout, 

(2) 14 X. 88. 


(8) 89 C. 206; 83 T. A. 28,2 A LJ. 73 1-C. L. J. 
584 7 Bom. L. B. 1; 0 0. W. N. 201. 
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and that no adverre possession could be 
rot up. 

Balwant Singh v. Ram Das (4) is 
another ruling cited before us by plain- 
tiffs’ Counsel. This, again, only lays down 
that the mort gag ees cannot “alter the nature 
of their possession by a mere assertion."  . 

The rulings seem to me to be all to the 


same effect, vis., that when a mortgagee has- 


onoe got possession as mortgagee, he cannot 


alter the nature of his possession by a mere 


assertion, or by a wrongful decree or by get- 
ting himself recorded in the Register of Muta- 
tions as owner (though, of course, he-can do so 
by purchase of equity of redemption). I have 
. been unable to discover * single ruling to 
cover the case of & person holding a deed not 
entitling him to possession and getting pos- 
session not BB mortgagee but as owner. In 
the present case Daulat Ram never took pos- 


seasion as mortgagee but as owner. Had the 


legal proceedings, in the course of which he 
got possession ss owner, been sound, then, 
of course, any suit to dispossess would fail 
on the merits. But, as those proceedings 
were not sound, I do not consider it can be 
gaid that he got rightfol possession aa owner; 
but, ab the same timo, I fail to see that his 
poesoasion can be regarded as that of a mort- 
gagee; in my opmion the proper course is to 
regard him as a trespasser, and as such I oon- 
sider he was liable to ejectment by the 
owner at any lime within 12 years and not 
later. . 

The 60 years period allowed for redemp- 
tion is applicable, in my opinion, only to a 
suit to recover possession from a person who 
has obtained possession ag mortgagee, and 
not to a suit to recover possession from a 
trespasser, even fhough the land may have 
been hypothecated as security for a debt pay- 
able to the trespasser. The mere fact of the 
person who takes ion being also the 
creditor doed not, in my opinion, convert his 

ion into thet of a mortgagee, seeing 
that the items of the deed give bim no right 
to poaseasioh, and so it cannot be said that 
: he takes possession under the deed. 
' Bo, in the present case, I do not think the 
question of change of nastnre of possession 
arises. I ragard the possession as that ofa 
trespasser from the beginning. I regard 
such possession as adverse, and I regard 
MOLIS R. 1005, 141 P. L. B. 1908, 4l P. W. A 
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the suit to recover the lime- 
barred. - 

I woald, therefore, uphold the decision of 
the learned Divisional Judgé and dismiss 
the appeal with oosts in this Oourt. It 
was, no doubt, a hardship in the firat place 
to give possession to the mortgagee, but see- 
ing the long lapse of time I think the plain- 
tiffs have been ill-advised fo revive the 
matter, especially as in the meantime various 
members of the family seam to have fully 
recognised the proprietary title of Daulat Ram 
and his successors; I would, ak let costs 
follow the event in this Court. 

The defendants have putin cross-objections 
asking for costs in the Divisional Court. As 
the plaintiffs have persisted in. fighting their 
claim up to this, Court, I think the crosa- 
objection also should be allowed, and that 
plaintiffs should pay costa throughout. 

Johnstone, J. —[ concur. 


land ag 


Appeal dismissed. 





PUNJAB OHIEBF COURT. 
Civit Revision No. 600 oz 1911. 
July 8, 1911. 
Present: —Sir Arthur Reid, KT., 
Ohief Judge. 
DUNGA B AND OTHERS—PELAINTIFFS — 
Paririos ars 
: oertus ; 
NANHA AMD OTHERS—)NFNNDANTE — 


HeePONDENTS, à 

Provincial Small Cause Courts Act (IX of 1887). 
a. 82 (1), (2)—Small Cause Suit instituted in Oouri of 
Muni without Small Cause Court powers——BSubsequent 
investment with Small Cawse Court powers—Trial of 
suit— Ordinary sut. 

The terms of section 82 (2) of the Provincia] Small 
Cause Courte Act are imperative and provide thas 
nothing in the previous sub-section applies to spits 
instituted or proceedings commenced in Small Cause 
Courts before, the date in which they were invested 
with that Jurisdiction. 

Therefore, where a Small Canis Suit was instituted 
in the Court of a Munsif without Small Ceuse Court . 
powers but such powers wero subsequently con- 
ferred upon him: 

Held, thai the suit ought to be tried as an ordinary 
suit by the Munalf. 

Kawleshar Rai v. Dost Muhammad Khan, 6 A. 274 
and Mangal Sen v. Rup Chand, 18 A. 324,- distin- 
guished. 

Petition, Under section 70 (a) of Act XVIII 
of 1884, as amended by Act XXV `of 1839, 
for revision of the order of the District Judge, 


Rohtak, dated the th February 1911, confirm- 


ing that of the Munsif, 2nd Olass, and Judge 
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Small Oguse Court Jhajjar, District Rohtak, 
dated the 28th November 1910, dismissing 
plaintiffs’ olaim. 

Mr. Raushan Lal, for the Applicants. 

Rei Sahib Lala Suth Drut, for the Tapon 


ents. 
Judgment.—this applicationand Civil 


Revisions Nos.:601, 602, 603, 604, 605, 606 - 


and 607 of 1911, can be disposed of GA Nk 
“the same point being involved in each. 

The mit was instituted in the Court of & 
Munsif without Small Cause Court powers. 
[t was dismissed in default on the 20th De- 
oember 1909, under Order IX, rule 3, of the 

. Code of Civil Procedure. 
It was restored to the liat of pending cases 
on the 25th January 1910, by a Munsif with 


Small Cause Court powers. He wastransfer-. 


red during the hearing and was suoceeded by 
a Munsif with Small Cause Court. powers who 
decreed the suit. 

On appeal, the District Judge remanded the 
suit for trial de novo to the Courtofa Mungit 
who had Small Cause Court powers, and tried 
the snit under Small Cause Court proce- 
dure. 

The. question for consideration is, whether 
the suit could be so tried. 

The District Judge held that no appeal lay 
to his Court, ihe suit having been tried, 
though erroneously, as a Small Cause Court 


case. , | , 
Section 82 (2) of the Small Oause Courts 


. Aot provides that nothing in ihe previous 
sub-section applies to suits instituted or pro- 
ceedings commenced in Smell Cause Courts 
before the date on which they were invested 
with that jurisdiction. 

The suit was instituted before the Oourt 
‘of the Munsif was inveated with Small Cause 
Court jurisdiction and the fact that the 
remand order directed re-trial de novo does 
not affect the date of institution. 

Kauleshar Rat v. Dost Muhammad Khan(1) 
and Mangal Sen v. Rup Ohand (2) cited for the 
respondents are not applicable to the ‘facts 
of this case. 


The terms of section 32 (9) of the Small 
Cause Courts Act are imperative and I have 
no alternative to setting aside the decree of 
the Small Cause Court under section 25 of the 
Act and ordering re-trial as an ordinary suit 


(1) 5 A. 274. = 
(3) 18 kr. 834. ki 


by the Munsif. I order accordingly, costs of 


this Court TM costs 1 in the cause. 
ENSIS si ande. 





OALCUTTA HIGH. OOURT. 
Oivm Bows No. 2181 or 1911. 
June 13, 1911. 
Present: —Mr. Justice Mookerjeo ard 
Mr. Justioe Carnduff. 
SUNDAR UPADHYA-—PrrTITIOKER 
DOTES 
Tas PRESIDENT or tas MUKTEARS' 
ASSOCIATION, CHAPRA—Opposita 
PARTY. 
Legal Practitioners Act (XVIII of 1870), s. 88— 
Tout— Evidence. 
Where the evidence against a parson is that he 


. has been seen in Court looking efter cases, that he 


looks after the legal business of two of the witnesses 
and thet the Muktears regard him as a tont: Held, 
that the evidonoe is insufficient to justify an order 
declaring-him a tout.- The Practitioners Act 
defines a tout to be & person who procures the om- 
ployment of legal practitioners in any legal 
business in consideration of such remuneration. : 

Rule against the order of the District 
Magistrate of Saran, dated February 16th, 
1911, passed under section 86 of the Legal 
Practitioners Act, declaring the petitioner to 
be a tout. 

Babu Sajani Kant Senha, for the Peti- 
tioner 

Babu Dwarka Nath Hitter, for sus Oppesite- 
Party. 


J udgment.—this Rule must be made 
absolute on the ground that there is no evi- 
dence to show thet the petitioner is a tout 
within the meaning of the Legal Practitioners 
Act. A tout is defined in the Act as a per- 
ron who procures the' employment in any 
legal busineas of any legal practitioner in 
consideration of any remuneration moving 
from such practitioner or proposes to a legal 
practitioner to procare hi$ employment in 
any legal business in consideration of such 
remuneration. The evidence does not show 
that the petitioner is & man of this desorip- 
tion. Witnesses come forward and say that 
he has been reen in Court looking after 
eases. Two persons came forward and say 


that he is their karpardas and looks after 


their legal busineary. Another witness states 
that he has heard that the, Muktears regard 
him as @ tont. Thisisthe sum and sub. 
stance of the evidence against this person, - 


* 
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It is clearly insufficient to justify the order 
which has been made. . 
The result, therefore, ig that this Rule is 
made absolute and the order of the Court 
below discharged. This, however, will not 
prevent fresh proceedings being taken against 
thia person for the purpose of proving by legal 
evidence that he is a tout within the mean- 
ing of the Aot. , 
Rule made absolute. 
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SIND JUDIOIAL OO 
COURT. 
Diste or Count Joeispicrioy. 
Cryin Smt No. 56 or 1911. 
MisonLnaAxEoUs No. 77 oF 1911. 
June 6, 1911. 
Present: —Mr. Pratt, J. C. 
BASABMATL, AWATMAL—PrAIXTIVF 


MISSIONHR’S 


versus 
KHEMCHAND DABYANOMAL-— 
DEFEADANT. 
Provincial Insolvency Act (III of 1907), s. 84— 
Ezuton of deeres—Realisation of asseta by sale before 


adjudication of judgment-debtor as tasolveni—Right of 
esecutton-creditor to the money —Priori 


ty. 
Where an execution has proceeded farther than. 


attachment and the judgment-creditor has realized 
assets by sale or otherwise and the proceeds of the 
sale have been paid into Ootrt before any nudjudiog- 
tion order has been psssed on the insolvency appli- 
cation of the judgment-debtor, the ereontion-oreditor 
is entitled to the money in preference to the taferim 
receiver. 

Jetmal v. Ramchand, 20 B 405; 7 Bom D. HR. 483i 
In re Ourtoys, 17 Oh D. 653; 50 L.J. Oh. 891; 44 I, T 
691; 20 W. R. 575, relied upon. 

Mr. Hiphinston, for the Applicant. 

Mr. Wadhumal, for the Opposing Creditor. 

Order.—The applicant, who is the judg- 
ment-oreditor, has executed his decree by sale 


of the judgment debtor's property and the. 


money realized by the sale has been paid into 
Court. 
. The applicant now applies for the payment 
of the money to him. 
The judgment-debtor has since applied to 
be declared insolvent and Mr. Wadhumal on 
behalf of a creditor.opposes the applicalion 


on the ground that the ímierim receiver has 


priority over the « xecution- creditor. 

Mr. Wadhumal relies on the case of 
Jetmal v. Ramchand (1). In that case 
money was paid to the Sheriff by a garnishee 


and it was held that the Official Assignee had 


(1) 30 B. 408; 7 Bom. L- R. 488, 
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priority over the execution-creditor. The 
ratio decidendt was that the payment into 
Court was not equivalent to payment to the 
creditor and that, therefore, the execution had 
not proceeded beyond the stage of attachment, 
The learned J udge who decided the case fol- 


_lowed the ruling in In re Ourtoys (2). It 


was there anid that “so long as the execution 
remained only a security for the debt, it was 

not to be protected. Something more must 

have been done, there must have been an 

actual conversion of the security into money. 

And I think we must find some equivalent 
for that in the case of an abtachment ander’ 
a garnishee order. Whatis the equivalent. 

The security must have been realixed before 
there can be any protection. How can the 
garnishee realixs the debt which he has at-. 
tached. The debt cannot be sold he can only 
realize it by obtaining payment of it from the 

garnishee either voluntarily or by means of 
an execution of his goods." 

Both these casos are in’ acoord with sec- 
tion 94 of the Provincial Insolvency Act. 
The attaching creditor does not get priority 
merely by reason of his attachmant. Bat 
execution must have proceeded further and, 
he must have realized agseta by sale or other- 
wise before the order of adjudication. This 
oondition is fulfilled in this case, for the ap- 
plicant has not only attached the goods of 
the insolvent bat has brought them to sale 
and so realized &saets in the  courae of 
ex3oution and no adjudication order has 
yet basen made. 

I, therefore, ordar the money in Court to 
b» paid to the applicant. Ifthera ara any 
cata of thaapplicint thea oppoaing orelibor 
shall pay them. 


(2) 17 Oh. D. 658; 59 L. J. Oh 631; 44 L. T. 691; 
29 W. R. 575. 
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SIND JU DIOIAL OOMMISSIONER'3 
COU RT. 
Dieraicr COURT JURISDICTION. 
OVIL Burr No. 8 or 1911. 
Present: — Mr. Pratt, J. O. 
Tus FIRM or JAMNADAS -anp Oo.— 
PLAIATIFFS 
versus 
A. B. GAYER AND iu cuoc DARREN CIN. 
Civil. Procedure Code (Act V of 1908), Oh. XXXVIT 
— Summary swit—Rix parte decrees parsed —D2fendant 
proving impossibility to appear and ka aa pals time 


w 
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_ JADU NATH 9. RAM WARAIM, 
re RSN — Betting aside of ex parte 


In aUis instituted under Chapter XX XVIl, of the 
Code of Civil Procedure, summonses. were issued 
requiring the defendants to appear and obtain leave 
to defend within ten days, Ib was practically 
impossible for them to- appear and defend the 
suit within this time-limit. A decree was passed 
es parie. The defondanta applied to have tho ew parte 
decree sot aside: 

Held, that the only method which the law allowed 
of obtaining reasonable time to defend in such cases 
was to apply for setting aside the es parte decree, and 
that as ib was impossible for defendants to appear 
and defend within ten days, the es parte decree should 
beset aside and they should be granted lesve 
to defend the suit. 

Lwckmidas v. Ebrahim, 3 B. 044, followed. 

Mr. Nadtreha, for the Plaintiffs. 

Mr. KlpAtnsion, jor the Defendants. 

Order. —1 think sufficient special cange 
has been shown by Mr. Elphinston in the 
present case. The summonaes were issued re- 
quiring the defendants to appear and ob- 
tain leave to defend within 10 days. This 
is the period fixed by the Limitation Aot 
and which the Court has no power to extend. 
It was a practically impossible time-limit in 
the present case as one of the applicants was 
leaving Bombay for Mhow and the other was 
leaving Mhow for Panchmari. The only 
methods which the law allows of obtaining 
reasonable time to defend in such cases ia 
that which has been adopted by the defend. 
ants, £e,to apply toget -aside the ez paris 
decree. This was recognised in ihe case of 
Luckmidas Vithaldas v. Ebrahim Osman (1). 

I accordingly set aside the decree and grant 
the defendanis leave to appear and defend 
the suit. 

(1) 3 B. 644, 





OALOUTTA HIGH COURT. 
RrGULAR Orv Apprat No. 11 or 1909. 
Joly 17, 1911. 
Present: — Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 

JADU NATHSARKAR-— Durexpaxt— 

ÁPTELLAXT 
TOTINS 
BAM NARAIN GHOSE— PraitIE— 
RESPOXDEKNT. 

Hindu Law— Widow in possession. of properiy—No 
account of acquistion— Presumption of law that property 
uai husband's, tf can arise—Benami—Revenue fale 
Law (Act XI of 1859), «5.80, 87— Bar of suit acarnst 


CI IPFO dallas caly and ‘Kot ogaimet his repreaen- 
atire. 


3 


INDIAN 


CARER, [1913 


There is no presumption of law thatproperty found 
in possession of a widow was her husband's, even 
where no acoount is given as to how she seg ea 
the property and it is shown that her husband died 
posseased of considerable property. 

Diwan Ran Bijai Bahadur Singh v. Indarpal Singh, 

29 O. 871; 26 I. A, 228 (P. O.), relied upon. 
- Bection 86 of the Revenus Bale Law isa penal 
seciionand should be construed with the utmost 
strictness. It cannot be coustrned as excluding & 
suit against a person claiming ‚through a certified 
purchaser, and must be confined to suits against the 
oartified purchaser himself to ousi him. 

Raj Ohunder Ohuckerbutty v. Dina Nath Saha, 2 O. 
W. N. 488, and opinion of Hookerjes, J. in Moisuddi 
Binsas v. Ishan Chandra Das," Ind Oas. 849 at p. 
851; 18 O. L. J. 203 at p 205; [15 O. W. N. 706, fol- 
lowed. 


Appeal from the decree of the Sub-Judge 
of Dinajpur, dated December 14th, 1908. 


Babua Dwarka Nath Ohakravarti and 
Shyama Oharan Roy, for the Appellant. 
Babu Umakuls Mukherise, for the Respond- 
ent, 


Judgment.—This appeal arises ont 
0$ a suit brought by the plaintiff Ram Narain 
Ghose torecover from the defendant Jadu 
Nath Sarkar s revenue paying estate known 
as Lat Manirempur being towztmehal 
No. 253 of the Dinajpore Oollectorate. The 
value of the property is placed at Ha. 49,582. 
The plaintiff's case is that one Trailokya Nath 
Chowdhury bought this eatate at a revenue 
sale on the 1st of June 1874 in the name of 
his wife Ohampaklata, He subsequently 
adopted a son, Sosi Bhusan Das Chowdhuri, 
to whom he gave the name of Surendra Nath 
Chowdhury. It is said by the plaintiff that 
Trailokya Nath remained in possession and 
enjoyment of the property tp to the time of 
his death. Admittedly he made and regis- 
tered a Will dated the 23rd September 1892 
in which he spoke of the property as his own. 
On the 15th Jatstha 1801 (28th May 1894.) 
Trailokya Nath Ohowdhnri died. Some 
8 months later his widow Ohampaklata pro- 
poundeda Will as thatof ber deceased husband 
bearing date 9th Jatstha 1301 (91st May 
1694), that-ia to say, some six daya before 
his death. One Harish Ohandra Sarkar who 
had been appointed guardian of Surendra 
Nath, then & minor, applied for Letters of 
Administration with the Will of 1892 annexed. 
The two applicaticrs came on for trial to- 
gether. The Will priopcunded by Champak- 
Jata was pronounced to be & forgery and 
Letters cf Adminiatration were granted to 
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Harish Chandra Sarkar. On Surendra Nath’s 
attaining majority some time afterwarda he 
obsained Lettera of Administration with the 
Will of his father annexed. Surendra Nath 
was of extravagant habits and became hearvi- 
ly involved in debt. For our prasent pur- 
pose it is only necessary to say that on the 
9nd Jaistha 1307 (15th May 1900) he mort. 
gaged the property now in suit to the plain- 
tiff and subsequently on the 7th Falg»os 1310 
(1%th February 1904) he sold the property 
to the plaintiff ont andout. Obampaklata died 
on the 16th November 1905, having made a 
Willin favourof the defendant Jadunath 
Barkar who is her first cousin on her father's 
side. 

The main question in the suit is whether 
the purchase by Trailokya Nath in 1874 was 
beam in the name of his «ife or whether 
the purchase was really one by Ohampaklata 
herself. There is & farther question of law 
which depends on the view to bə taken of 
geotion 36 of Act XI of 1559. The learned 
Subordinate Judge has decided in favour of 
the plaintiff andthe defendant Jadu Nath 
Sarkar has appealed. 

We will firat deal wich the case on the 
merits. No doubt the defendant as represent- 
ing Ohampaklsta starts with tne presump- 
tion in his favour inasmuch as Champakleta 
was the certified purchaser at the revenue 
sale. The sale certificate was made ont in 
her name and the property oontinued to 
stand in her name during the life-time of her 
husband. This presumption; however, may 
be rebutted and it remains to bessen whether 
the plaintiff has made out his case that the 
purchase was in fact bsmami. The evidence 
shows that Trailokya Nath was a man of con- 
siderable wealth. On the other hand, there 
is no evidence that Champsklaia had any 
property of her own. Theresig no presump- 
tion when a widow is found in possession of 
property, of the ‘acquisition of whioh no ac- 
count is given, and it is shown that her hus- 
band died possessed of considerable property, 
that the property found in the widow's pos- 
seasion was originally that of her husband’s. 
This wag laid down by their Lordships of the 
, Privy Oouncil in Diwan Run Bijay Bahadur 
Singh v. Indarpal Singh (1). The plaintiff, 
therefore, has to prove his case. At the same 
time, it is & circumstance to be taken into 
consideration that Trailokya Nath was a 


wealthy man and had the means to purchase 
(1) 26 C, 871, 26 I. A. 226, 
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the property which, it may be noted, was 
sold for Rs. 9,550 at the revenue sale. On the 
other hand, no evidence is forthcoming that 
Ohampaklate had any means of her own, I? 
she had such means it would have been easy 
for the defendant to prove it, aa we find from: 
the evidence that both her elder brother and 
Though there is no precise 
evidence on the record to show from whose 
pocket the purchase-money came, it is clear, 
that Trailokya Nath had the means to pay 
and there is nothing ta show that Ohampa- 
klata had. 
E + * de * » * + 
Taking the evidence as & whole, we agree 
with the Subordinate Judge that the purchase 
of this Lat Manirampur was made by Trai- 
lokya Nath ont of hia own money and for him- 
self, his wife's name being used in order to 


-conceal the fact that he was the purchaser. 


Wethen turn to the question whether 
the suib is maintainable, having regard to the 
provisions of section 36 of Act XI of 1859. 
Ib was argued by thethe learned Pleader for 
the appellant that as that section debars a 
snits to oust the certified purchaser, if 
equally debers a suit to oust a peradn olaim- 
ing under such certified purchaser. Reliance 
was placed upon section 25 which it is said 
gives the certified purchaser an absolute title 
which oannot be taken away. As to section 
28, it no doubt prescribes that the certificate 
shall be deemed in any Oourt of Jastica 
sufficient evidence of the title to the estate or 
share of the State sold being vested in the 
person or perpons named. But, although it 
may be evidenoe of such title, it does not 
prescribe that such title shall be altogether 
indefsasible. There is & similar provision in 
ihe Code of Civil Procedure as to the vesting 
ofimmoveable property. But jt has never 
been beld that the fact of the title vesting 
inthe purchaser preventa another person 
from showing that the said title is really in 
him. The only probibition that the law has 
made in this respect is that contained 
in section £8 which prohibits a suit to 
recover possession from a  benamidar. 
Such a provision is penal in its nature 
and should be construed with the utmost 
strictness. It cannot, in our opinion, be 
construed as exoluding s suit against a per- 
aon claiming through a certified purchaser 
and Bo far as the certified purchaser himself 
is concerned the prohibition “must be con- 
fined toa guit to oust bim. The question 
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was considered by this Court in the oase of 
Ras Ühasder Ohuckerbutty v. Dina Nath Saha 
(2). In that caso Mr. Justico Macphersen 
and Mr. Justice Ameer Ali differed in opinion: 
the former holding that the section barred & 
suit against & person claiming through a cer- 
tified purchaser, and the latter holding the 
contrary. Ina Letters Patent Appeal before 
three Judges the opinion of the majority was 
in favour of the view that the section must 
be confined to suits against the certified pur- 
chaser himself. In that case, no doubt, there 
waa & deliberate fraud perpetrated by the 
benamidar on the true purchaser. Ib was 
attempted to distinguish that case from the 
present one on that gronnd. Bat the learned 
Obief Justice, at the close of his judgment re- 
marked:— There is doubtless much force in 
Mr. Justice Macpherson's observations that, ib 
is only in the oase of fraud by the agent or 
benamidar that the question is likely to arise 
but I do not think this construction is suff. 
cient to justify the Courtin placing sa con- 
struction on the section which would have 
the effect of materially extending ita scope.” 
Here we have & case in which the question 
has arisen, where there is no positive fraud 
on the part of the benamidar. And the judg- 
ment of the learned Chief Justice shows that 
he did not think that even in such a oase any 
but the restricted construction shonld be 
placed upon the section. In our opinion it 
would be placing a premium on fraud on the 
part of the benamidar to hold otherwise. It 
would mean that a fraudulent benamidar 
could by the very perpetration gf his fraud 
acquire an indefeasible title for himself and 
his representatives in the estate which he 
purchased on behalf of another person and 
with that person’s money. 

There is a signiloance, we think, in the 
difference of expression in sections 36 and 37. 
In section £6 it is tHe “ vertified purchaser ” 
who is mentioned and in section 87 “ the pur- 
chaser.” 

In the latter case it has been held that 
"the purchaser ” includes a purchaser's re- 
piresentatives. There is no: other authority 
dealing with this section. We may, however, 
mention that there is a remark of Mr. Justice 
Mookerjee in the case of Mass-ud-din Biswas 
v. Ishan' Ohandra Das (8) whioh supports the 

(3) 2 O. W. N. 438. 


(3) 7 Ind, Oas S40 at p. 851; 13 O. L. J. 203 at p. 
295, 15 O. W, N. 706, 
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view thet we have expressed. It seems also 
in consonance with the view which has been 
invariably taken of the cognate section in 
the Code of Civil Procedure, both seotiun 
260 of the Act VIII of 1859 and section 318 
of the Code of 1882. We accordingly hold 
that the snit is not barred hy section 86 of 
Act XT of 1859. 

The appeal is accordingly dismissed with 
costs. 

Appeul dismissed, 





OALOUTTA HIGH COURT. 
Sucomp Orvie Aprea No, 2122 or 1908, 
July 20, 1911. 
Preseni: — Mr. Justioo Holmwood and 
Mr. Justice D. Ohatterjee. 
FAZLE RAHMAN NASKAR —PrAINTIFF — 
APPELLART 
Cereus 

ANATH BANDHU PAL AX» OTHNBS— 


. DrrexDAuTa—HKeseorDents. 
Muhammadan Law—Hiads dedwating for moeque— 
Legality — Agreement to do so, illegal and wsenforceable 

— Contract Act (LX of 1872), s. 23. 

Under the Muhammadan Law, a Hindu cannot make 
a dedication in favour of a Muhammadan place of © 
worship. Anagreement by a Hindu to do so is illegal 
and cannot be enforced. 


Appeal from the deoree of the District 
Judge of 24-Pergaunahs, dated April 24th, 
1908, affirming that of the Additional Sub- 
Jadge of that District dated January 28th, 
1907.- 

Babu Sarat Ohandra Roy Chowdhurt, for the 
Appellant‘. 

Babus Mohendra Nath Roy and Brojo Lal 
Chakravarty, for the Respondent. 

Judgment.-—This appeal arises ont 
ofa suit for the specific performance of a 
contract ssid to have been made by defendant 
No. 1 with the plaintiffs for making an 
arpan-nama, or dedication, of 230 —235 bighas 
of lakheajy and rent paying land yielding an 
annual income of Re. 590 and some other 
properties for the maintenance of a mosque. 
The facts shortly are, that a suit for the 
partition of the estate of Sams-ud din Naskar, 
deceased, was pending on the Original Side 
of the High Court. The Official Receiver was 
appointed Receiver in respect of the estate 
and under the order of the Court he made a 
contract of salecf the whole residne of the 
estate to defendant No. | who was evidently 
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acting as the benamidar of his father, defend- 
ant No. 2, for Rs. 28,000 the vendee agree- 
ing to make an allowance of Ra. 50 to Rs. 102 
per annum toward the expenses of the mosque 
existing on the property. After the affidavit 
of the proposed vendes containing these 
terms had been filed in Court this agreement 
or contract is said to have been mude 
unknown to the Receiver and without any 
intimation to the Court although the mosque 

belonged to all the heirs of Sams-ud-din. 
Plaintiff alone brought the suit. The Court 
of first instance dismissed the suit on the 
ground of non-joinder as well as on the merita 
holding that the ekrarnamu in suit was not 
genuine and that, even if it were genuine, it 
could not be enforced as it was illegal in that 
no Hindu co»uld, under theMuhammadsen Law, 
make a dedication in favour of a mosque and 
that in any case it wasan attempt to secure 
for the plaintiff an illegal advantage in his 
own favour to the exolusion of his od-sharers, 

On appeal by the plaintiff, the District 
Judge upheld the decree on tke ground of 
non-joinder but did not come to any definite 
findings on the merita. 

On second appeal before us, it has been 
contended that the Distriot Judgeis wrong 
in dismissing the suit and a anit for the 
specific performance of .the oontract was 
maintainable by the plaintiff who alone was s 
party to the contract andj; that, if the oo- 
sharers are necessary parties they might have 
been joined as defendants. We should have 
been inclined to make a remand for & decision 
on the merits in the presence of all the 
members of the family, but in the view that 
we take of the legal aspect of the case on the 
merits we think it would be quite useless to 
do so. 

The arpan-nama, or dedication, that was to 
be made under the alleged contract was one 
for the maintenance of a mosque. The 
validity of suoh & dedication would depend 
upon the provisions of the Muhammadan Law. 
Mr. Baillie in hia Digest of Mubammadan Law, 

page 552, saya “It ıs a farther condition that 
there be a nearness, 1. e., come relation be- 
tween the appropriator and the objects of 
the appropriation * * Ifa simmee should 
‘appropriate his mansion for a temple or 
church or a house of fire,it wonld be void, 
and in like manner if it were for repairing 
‘them or the supply of oil for their lamps.” 
Mr. Ameer Ali in his Tagore Law Lectures for 
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1884, page 160, says,‘ any person of what- 
ever creed may create a wakf but the 
law requires that the object for which the 
dedication is made must ba lawful aooording 
to the oresd of the dedicatoras well as the 
Islamic doctrines. Divine approbation being 
the essential element in (he constitution of a 
wakf if the object for which a dedication is 
made is sinful either according to the laws of 
Islam or to the creed of the dedioator it 
would not be valid. Consequently a Moslem 
cannot make a dedication in favour of an idol, 
& nan-Moslem place of worship, or any other 
object-which is recognised as unlawful or 
sinfal in his law nor can anon-Moslem validly 
maks a dedication for & Moslem place of 
worship," and again at page 424, ° A non- 
Moslem who fulfils the conditions above men- 
tioned cau make a wakf of the whole or part 
of his property.” The law makes but an 
exception tothe liberality of those who do nob 
follow the Islamic faith: 16 forbids their con- 
stituting & mosque as beneficiary as their 
wakf. ` It is unlawful for an unbeliever to 
make a w2kf in favour of a mosque.” See 
also Wilson's Anglo- Muhammadan Law, page 
385, 

The object ofthe agreement was, therefore, 
unlawfal as the defendants Nos. 1 and 2 are 
Hindus and the contract is void. 

There ig another ground upon which the 
contract is impugned as unlawful. The pro. 
perty was then in the hands of the Court 
Reosiver who had received an order fòr 
making asale. The Receiver was making 
the contract for the sale. The agreement in 
dispute would have the effect of making a 
large deduction from the property sold with- 
out the knowledge of the Receiver. The de- 
duction would be in favour of an object to 
which all the co-sharers might not agree and 
which would enure to the profit of the plain- 
tiff alone as he was to be the mutufwalls the 
consideration being that he would refrain 
from doing au unlawful act by obstructing 
the purchaser in taking possession. It would 
be against public policy to allow such an inter- 
ference with the work of the Receiver. On 
both the above grounds the agreement, even 
if proved, 15 unlewfal, l 

We think, therefore, that it would be a 
la.nentable abuse of judicial procedure to 
allow further proceeding for deciding the 
questions of fact that would arise if the agree- 
ment were lawful. In the result we dismisa 


438 
RUDRANANDA THAKUR 0. PRITHI CHAND, 

the appeal but without coats in any Court as 

there are some indications in the record of 

some sort of secret understanding between 


the parties. 
Appeal dismissed, 
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July 11, 1911. 

Present:—Mr. Justioo Mookerjee and 
Mr. Justice Carnauff. 
RUDRANANDA THAKUEH arp OTHEBE— 
| DxrresDAXTB8— A PPELLANTE 

Cérsus 


PRITHI CHAND LAL—Prarstier— 


RESPON DENT. 

Emecwtion of decree—Bale, postponement of —Judg- 
meni-debtor's uairer of fresh proclamation — Whether 
uairer of previous — irregularities— Mis-statemont of 
«niue in sale proclamation — Separate applications by 
judgment. debtors — Üonsolidation— One hom vng— Bale 
set asida in entirety. 

The question whether there has been & waiver or 
. not of the rights of e Judgment-debtor, and ifso to 
what extent, depends upon the circumstances of cach 
case; the existence of an intent to waive is a question 
of fact, and the best evidence of intentionis to be 
found in the language and conduot of the i 

Dhanukdhars Singh v. Nathuni Bahu, 6 O. L. J. 82; 
11 0. W. N. 848, relled upon. 

Where the judgment-debtors prayed for a post- 
ponement of the rale to a particular day and agreed 
` t£hatif they failed to pay on that day, “the sale might 
be held without the issue of a fresh proclamation to 
which they would not reise any objection on the 
mound of irregularities”: 

Held, that they waived merely a frosh pro- 
plamation of sale, and did not walve any objections 
which might legitimately be teken ine respect of the 

first sale proclamation. 

' A Girdhari Singh v. Hardeo Karain, 8 1. A. 290, 20 W. 
R. 44 Raja Thakur Barham v. Anania Ram Marwari, 2 
O. L. J. 584; Noorul Hossein v. Omatool Faivma, 25 
W.R. 845 Taran Bingh v. Geriea Krira, 2 O. L. J. 589 
and Arunachellam v. Arunachellam, 157. A. 17], 12 
M. 10, distinguished, 


In &n execution sale, there were no bidders present 
and the decree-holder, who had valued the property 
worth'at least Rs. 40,000 at Ha. 4,000, offered a first 
bid of Ra. 20,000 and purchased it for that sum: 

Held, that there was a deliberate and groes mis- 
statement of the value of the pro calonlated to 
mislead intending purchasers, and that the sale ought 
to be set aside. 


Sacdatmand Khan v. Phul Kuar, 20 A.412; 25 I, A. 
146; 8 C. W. N. 550, followed. 

Abdul Kashem v. Benode Lal, 18 O. W. N. 757, not 
followed. 

The judgment-deblors preferred separate applica. 
tions, bnt in none of them were the other judgmant- 
' debtors made parties. The applications, howover, were 
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heard together and tried aa if they constituted one 


roceeding: 
Held, that the epplications may be taken to have 
been consolidated, and the sale should be met aside in 
lts entirety: - 


Held, further, that even if the applications of seme 
of the judgment-debtors were time-barred, as the 
applications of some of them were in time, those of 
the other judgment-debtors should be treated as 
applications to be made parties to the proceeding then 
pending before the Court 

Appeals from the orders of the Sub Judge 
of Purneah, dated January 10th, 1910. 

Babus Umakals Mookerjes, Satish Chandra 
Ghose, Joy . Gopal Ghose, Mohimi Mohan 
Ohaiterjes and Surendra Chandra Bose, for the 
Appellants. 

Mr. S. P. Binha, Counsel, Dr. Rash Behary 
Ghose and Moulvi Syed Mohammad Taher, for 
the Respondent. 

Judgment. 
~ Appear No. 58 or 1910. 

This appeal is directed against an order by 
which ihe Court below has dismissed an 
application for reversal of the ssle of a país 
taluk beld in execution of a decree for arrears 
of rent. The paini was created on the llth 
July 1882, by two instruments, under each 


. of which the annual rent was fired at 


Rs. 8,400 and a bonus of Re. 6,8CO was 
paid to the semindar. It appears that the 
tenants committed default in the payment 
of rent, with the result that on the 2nd July 
1908, the landlord obtained a deoree for rent ` 
against seven defendants, for a sum of 
Re. 7,000. OF these defendants, the first 
three were interested to the extent of a vye- 
twelftha share in the tenancy-right; the next 
two, to the extent of a threeeighths share, 
and the remaining two, to the extent ofa 
five-twenty-fourtha share. The landlord, 
however, had not recognised this distribution 
of shares and he was entitled, under his 
decree, to bring the entire pains to sale. On 
the 9nd December 1908 the decree-holder 
applied for execution, and fér realisation of 
the judgment-debt, which at that time 
exceeded Ra. 7,785. At the instance of the 
landlord decree-holder, the value of the 
property was atated in the sale proclamation 
as Hs. 4,000. The Court directed the 
simultaneous issue of attachment and sale 
proclamation, returns of services of the writs 
were filed on the 21st December and the sale 
was fixed for the 8rd February 1909. On 
that date, an application was made on behalf 
of the judgment-debtors for adjournment 
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of the execution prooeedings for one month 
to enable them to pay the decretal amount. 
In this application it was stated that if they 
failed to pay on the Ist March 1909, the sale 
might be beld without the issue of a fresh 
proclamation to which the petitioners would 
not raise any objection on the ground of 
irregularities, etc. The Oourt thereupon 
recorded the following order :— Judgment- 
debtors’ petition to stay sale put in; but as 
if is not consented to by the dearee-holder, 
the petition is rejected; on 4th February 
1909, (that is the day following) for orders 
and sale.” On the next day the judgment- 
debtors renewed their application. It was 
stated that the application made on the 
previous day had been rejected, because it 
had not been made on bebalf of all the judg- 
ment-debtors. The second application was, 
therefore, made on the strength of a power- 
of-attorney purporting to have been signed 
by all the judgment-debtors, and it was 
prayed as before, that the sale might be 
postponed till the lst March 1909, it was 


~ gtated that if meanwhile the decree was not 


satiefied the sale might be held without the 
issue Of a fresh proclamation, to which the 
petitioners wonld not take objection on the 
ground of irregularity. The decree- holder 
assented to this application, and the Court 
thereupon recorded the following order :— 
"Judgment. debtors’ petition consented to by 
the decree-holder, the sale is stayed till noon 
of the Ist March 1909 for sale. Fresh sale 
notice waived by judgment-debtors.” The 
money was not paid, and, on the Ist Maroh 
1909, the Court directed the property to be 
sold on the day following. On the 9nd March 
the properties were sold for Ra. 20,000 and 
purchased by the  decree-holder who was 
the sole bidder present. On the Ist April 
1908, the fourth and fifth defendanta applied 
fov reversal of the sale, and two similar 
applications were " subsequently made by the 
first of these judgment-debtors on the 22nd 
April, and by the sixth and seventh judg- 
ment-debtors on the 24th April. On the 
29th April a fourth application of a similar 
character was made by one Janak Kishore 
who claimed to be interested to the extent 
of an one-eighth share out of the three- 
eighths share of the fourth and fifth defend- 
ants. The Subordinate Judge has held 
upon the evidence, that there have been 
grave irregularities in connection with tke 
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proceedings antecedent to the sale. He has 
held, first, that the decree could be executed 
only as & money-decree, and consequently, 
the writs of attachment and proclamation of 
sale could not be simultaneously published: 

secondiy, that the writs were not published 
at the proper thana and Mal katcheri; 
thirdly, that the processes were not published 
at the katchers of the ssmindar according to 
law, and fowrthly, that there was a gross 
under-statement of the value of the property 
in the sale proclamation. The Subordinate 
Judge has further held that there was great 
inadequacy in the price fetohcd atthe sale 
because the real value of the property is at 
least twice as much as the sum paid by the 
deoree-holder. . The Subordinate Judge, how- 
ever, has negatived the contention thet the 
condnucet-of the decree-holder was fraudulent. 
He has finally dismissed the application on 
the ground that thé judgment-debtors had 
waived all objections to irregularities in con- 
nection with the execution proceedings, and 
that the s&pplications of all the judgment- 
debtors except the fourth and fifth were 
barred by limitation. As regards these two 
judgment-debtors, the Subordinate Judge has 
held that their application was obviously in 
time, As regards Janak Kishore, the Sub- 
ordinate Judge has held that thera was no 
waiver of irregularities on her part, but that, 
although she did not become aware of the sale 
or of the .execution proceedings before the 
7th April 1909, and her petition was made 
on the 29th April, i$ was nevertheless barred 
by limitation as she had not brought her 
case within section 18 of the Limitation Act, 
In this view the Subordinate Judge has 
dismissed all the applications and oonfirmed 
the gale. The judgment-debtors have pre- 
ferred separate appeals against this order 
and we shall firat consider the appeal of the 
fourth and fifth judgmentdebtors. In so far 
as they are concerned, their application ia not 
barred by limitation and the only ground on 
which it has been dismissed is that they 
on the ground of 
irregularity in the execution proceedings, 
This view has been assailed on their behalf 


: on the ground that they waived a fresh sale 


notioe but did not waive any objections which 
might legitimately be taken in respect of the 
first sale proclamation, In otr opinion this 
contention is well-founded and must prevail. 
It was pointed out by this Court in the 
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Case of Dhanukdhars Singh v. Nathumi . Sahu 
(1) that whether there has been a waiver 
_or not of the rights of the judgment-debtors 
and if so to what extent depends upon the 
circimatances of each case; the existence of 
an intent to waive is a question of fact, and 
the best evidence of intention is to be found. 
in the language and conduct of the parties: 
_the Courts cannot lay down any stereotyped 
and inelastic rule by which all cases of 
waiver must be governed. Now, in the case 
before us, when the judgment debtors applied 
on the 4th February 1909, for adjournment 
of the sale for one month, it becomes obliga- 
_tory upon the Court, if the application was 
granted, to issue & fresh sale proclamation 
under the provisions of the.Code. Rule 89, 
sub-rule (2), of Order XXI provides that 
where & sale is adjourned under sub-rule 
(1) that is in the exercise of the discretion 
vested in the Court and fora longer period 
ihan seven days, a fresh proclamation under 
rule 67 shall be made unless the judgment- 
debtor consents to waive it. It is clear, 
therefore, that if a sale is adjourned for one 
month, the deoree-holder must either obtain 
a waiver from the judgment-debtor or caussa 
fresh proclamation to be issued. The only 
reasonable interpretation which can be placed 
npon the application of the 4th February 
.1909, read with the order of the Court 
recorded on the same date, is that the judg- 
ment-debtors consented to waive merely & 
fresh proclamation of sale. Indeed, the 
order of the Court placed the matter beyond 
the region of oontroveray. The contention 
of the deoree-holder that ‘the judgment- 
debtors waived not merely the issue of a 
fresh proclamation bnt also all irregulari- 
ties that might have taken place in con- 
nection with the writs of attachment and 
proclamation of sale previously issued can- 
not be supported. Much reliance was 
placed upon the decision of their Lord- 
ships of the Judicial Committee in Gir- 
dhar Singh v. Herdeo Narain (2). That case, 
in our opinion, is clearly distinguishable. 
There the judgment debtor had agreed that, 
if a postponement of one month was granted, 
the attachment and the notification of sale 
would be maintained. The sale was post- 
poned on this condition and their Lordships 


of the Judicial Committee held, that as the 
1) 6 0. L. J. 68; 11 0. W. N. 843, 
(8) 8 L A. 280; 26 W. B. 44. 
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judgment-debtor had agreed that the attach- 
ment and notification of sale should be main- 
tained, he could not subeequently take objec- 
tion to the notification by stating that there 
was an error in it. The petition &mounted 
toan admission on his part, thet the notifl- 
cation was correct or that, at any rate, there 
was no such mistake or irregularity as would 
be hkely to mislead. On this ground it was 
ruled that the judgment-debtor could not im- 
peach the validity of the sale proclamation 
on the allegation that the amount of the re- 
venue payable for the property sold had been 
incorrectly stated therein. Similarly, in the 
cage of Raja Thakur Barham v. Ananiaram 
Marwari (8) the judgment-debtor in his peti- 
tion for adjournment of the sale -had agreed 
not to urge any irregularity in tbe servioe of 
the sale proclamation It was consequently 
held that he had waived all irregularities in 
the service of the gale proclamation previously 
issued. The cases of Noorwi Hussain v, Omat- 
ool Fotima (4) and Taran Singh v. Girija 
Kripa (5) are distinguishable on a similar 
ground. The décision of their Lordships bf 
the Judicial Committee in Aruna Ohellam 
v. Aruna Ohellam (6) is of no assistance to 
the decree-holder purchaser, because there 
the judgment.debtor, though aware of the ~ 
misdescription of the property in the sale | 
proclamation on which he relied in support 
of his application for, reversal of the sale, 
had intentionally kept sjlent, under such cir-' 
cumstances it was ruled that it would be 
very difficult to conduct proceedings in exe- 
cution of decrees by attachment and sale of 
property if the judgment-debtor could lie by 
and afterwards take advantage of any mis- 
description of the property attached and 
about to be sold which he knew well but of 


. which the execution-creditor or decree-holder 


might be perfectly ignorant. In the case 
before us, we are clearly of opinion that the 
judgment-debtors waived the issue of a fresh 
proclamation of sale, they did not waive any 
objection in respect of the proclamation pre- 
viously issued nor, indeed, is there any 
evidence that they were aware of the contents 
of such proclamation. The ground, there- 
fore, upon which the Subordinate Judge has 


(3) 2 0. L. J. 584. 
e es 

5) 20. L. J. 589, note 
(0) 15 LA 1711; 13 M. 1. 
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dismissed the application for reversal of the 
salecannot be upheld. 

The question next arises, whether the sale 
can be supported. As already explained, the 
Subordinate Judge has found that the value 
of the property exposed for sale was groasly 
under-stated in the sale proclamation. The 
deorea-holder landlord deliberately stated 
the value ‘tobe Ha. 4,000. A bonus of 
Ra. 18,600 had been peid at the creation of 
the paint and, deducting the rent reserved, 
the annual profit was between Ra. 4,000 ind 
Ra.5,000. To value & property of TEM desarip- 
tion for whith & substantial premium had 
been paid at one year's purchase, was obvi- 
ously inexcusable. There were no bidders 

present and the decree-holder who had valu- 
ed the property at Ra. 4,000 offered a first 
bid of Rs. £0,000 and purchased it for that 
sum. The Slubordinate Judge has held that 
the value is at least. Re. 40,000; according to 
the appellants the value ought to be taken to 
ibea lac of rupees at twenty years’ pur- 
chase upon the net annual income. The case, 
therefore, falls within the principle recognised 
. by their Lordships of the Judicial Committee 
in Saadatmand Khan v, Phul Kuwar (7) be- 


cause, unquestionably, there was a deliberate 


and gross mis-statement of the value of the 
property calculated to mislead intending pur- 
chasers, Our attention, however, was invited 
to the decision of this Court in Abdul Kashem 
v. Binode Lal (8) in which & contrary view 
appears to have been maintained. But the 
learned Judges there overlooked the decision 
of their Lordships of the Judicial Committee 
and the view taken is consequently not bind- 
ing upon this Court.. See Basanta Kumars 
v. Ram Kanai (0); Nanda Kumar v. Gobinda 
Mohas (10) and Shira Durga v. Hajmohan 
(11). In our opinion, it is plain that the 
object of the decree-holder was to seixe & very 
valuable property for the smallest possible 
price; that it was ‘with this object in view 
. that bs deliberately mis-stated the value, 
and that, in the sale which followed, he 
secured for Ra. 20,000 without any competi- 
tion what is with af least twice if not four 
or five times the sum he paid. Apart from 
the question, therefore, whether or not there 


(T) 20 A. 413; 25 L A. 146, 2 C. W. N. 550. 
(8) 13 O. W. N. 787. 
(9) 18 C. L. J. 192; 9 Ind. Ons. 696. 
E 8 O. L. J. 8129; 6 1nd. Cas. 185. 
i 15 0. W. N, 677; 10 Ind. Oas. 475. 
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were other irregularities in connection with 
the sale, the judgment-debtors are entitled to 
have the sale vacated on the one Gedang men- 
tioned. 

" The question finally arises ese upon 
the application of two of the judgment- 
debtors, the sale should be set aside in its 
entirety. The sale was, as we have already 
stated, of the entire pai-; the landlord 
decree-holder was not bound to recognise 
aud did not, as a matter of fact, recognise any 
distribution of shwres amongst the tenants. 
Under these circumstances, in our opinion, 
the sale ought to be set aside in ite entirety. 
It was ruled by a Full Bench of this Court 
in the cases of Unsoda v. Erskina (12) that in 
a suit brought by a sharer in & ' paint to set 
aside the Bale thereof held under the Paími 
Regulation the suit ought to be so framed as 
to seek the reversal of the sale of the entire 
property. This principle was also applied 
in the cases of Ram Olurn v. Dropo Moyes (19); 
Suresh v. Akkori (14); Gangadhar Sarkar v. 
Khaja Abdul Ari) (15) and -Brieshar v. 
Srikishen (16). No doubt, it may be urged - 
that the other judgment-debtors have not 
been joined as opposite parties to the applioe- 
tion now before us. But there is no foroein 
this coniention. The other judgment-debtors, 
as we have explained, preferred separate 
applications and as the applications were 
heard together and tried as if they -oonstitat- 
ed one proceeding, they may, in-substance, 
be taken to have been consolidated. In this 
view, there can be no room for controversy 
that the sale ,should be set aside in its 
entirety. 

The result is, that this appeal must be 
allowed, and the order of the Subordinate 
Judge discharged. The application of the 
fourth and fifth judgment-debtors ia. granted 
and the sale i8 set aside. - The appellants are 
entitled to their coats from the deoree- holder 
both in this Court and in the Court below. 
We assess the hearing feo in this (Court at 
ten gold mohurs 

APPEALS Nos. 49, 57 AND 59 or 1910. 

These appeals are directed against orders 
of the Subordinate Judge by which he has 
dismissed the application of two seta of 


(18) 21 W. B. 68, 12 B. L. B. 870. 
(13) 17 W. R. 12a. 


ee = 
15) 3 Ind. Oas. 77; 140. W. N. 128; 11 C. D, J. 84, 
te) 9 0. W. N. 806. 
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judgment-debtors and of the representative 
in interest of another set of jadgmoent-debtors 
for reversal of the sale which we have just 
set aside. As regards these applications the 
objection was taken in the Court below that 
they were berred by limitation, as they were 
made more than thirty days after the date 
of the sale. The judgment-debbora sought 
to bring their case within section 18 of the 
Limitation Act. That section provides for 
an extension of time only when ibis estab- 
lished that the applicant “has been kept by 
means of fraud from the knowledge of his 
right or of the title on which it is founded. 
In view of the decision of this Oourt in the 
case of Kailash Ohandra Haldar v. Brssoraih 
Paramantok(17) it is diffioult to hold that the 
applicants have brought themselves within 
the scope of section 18, and in this view their 
applications cannot be maintained. Baut, as 
we have already explained, the proper way to 
consider all these applications is to treat 
them aa consolidated, the firat in point of 
time, that by the fourth and fifth judgment- 
debiors, as the principal application and the 
subsequent ones, by the other judgment- 
debtors, as applications by them io be made 
parties to the prooseding then pending before 
the Court. From this point of view the 
application by these judgment-debtors may 
. be treated as in support of the application 
by the fourth and fifth judgment-debtors 
and, as that application has been successful, 
no other question arises for consideration. 
These appeals, therefore, must also 
allowed, and the orders of the Court below, 
discharged. The sale will stand reversed in 
its entirety. In these appeals, however, the 
parties will pay their own costs both here and 
in the Court below. 
Appeals aliowsod. 
(17) 1 O. W. N. 07. 
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Court of Political Agent of Bikkim-—Cowrt established by 
authority of Gosernor-Gensral. 

The Oourt of the Political Agent ab Sikkim is A 
Court established or continued by the authority of 
the Governor-General in Uounoll within the moaning 
of section 43 of the Civil Procedure Códe. 


Appeal from the order of thé Sub Jadge 
of Darjeeling, dated March 29th 1909. 
Babas Umakalé  Mukerjee and Kuwan 
Sahay, for the Appellant. 
“Babu Provash Chandra Miter, for the Be- 
gpondent. 


Judgment.—In this case the respond- 
ents obtained a decree in the Oourt of 
the Political Agentat Sikkim. An applica- 
tion was made to exeoute this decree in the 
Court of the Subordinate Judge, -Darjeeling. 
The appellant objected to the execution ; bub 
his objection was overruled; and hence this 
appeal. 

The first and principal point taken on his 
behalf is, that it ia rot shown that the Court 
of the Political Agent at Sikkim is a Court 
established or continued by the authority 

eof the Governor-Geheral in Council within 
the meaning of section 43 of the Code of 
Oivil Procedure. It appears to us, however, 
that this objection cannot be sustained. By 
reference tothe notifications of the 29th 
March 1889 and 8rd October 1907 it appears 
that the Governor-General in Council de- 
clared that section 229A of the Oode of 
Civil Procedure, now section 45, should apply 
to that Court. This appears to ds. to show 
beyond dispute that that Oourt ia a Court 
established or continued by the authority of 
the Governor-General in Oouncil, becanse it 
ia only to such Courts that section 45 of the 
Oode of Civil Procedure can be applied by 
the Governor-General in Council. 

It has been argued that, although the Court 
may be regarded as established or continued 
by the authority of the Governor-(teneral in 
Connoil for the purposes of section 45, it 
is not necessarily such & Oourt for the 
purposes of section 48; but, in our opinion, 
this view cannot be upheld. If it is a 
Court established or continued by the 
authority of the Governor-General in Uouncil, 
it is immaterial for what purposes it was 
so established. 


It has also been urged that it bas not 
been shown that ihe decree could not be 
executed within the jurisdiction of the 
Political Agent at Sikkim. 
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This, however, is & pure question of 
fact; and as it was not raised by the 
appelant before the Court below. We 
do not think that we should allow it to be 
raised now. ` 

Accordingly, we dismiss the appeal with 
costs; we assess the hearing fee at two gold 
mohurs. 

Appeal dismissed. 





PUNJAB OHIEF COURT. 
Sroomp Oivic Appaat No. 780 or 1910 
Jaly 22, 1911. 
Present:—Mr. Justice Rattigan. 
PIARE LAL-——DurasDATT— ÀPPELLANT 
Tris 
RAM OHAND-—PLAINTITIT, AND JAGAN 
NATH—Darasvant—Rasporpssts. 

Hindu Las; —Mitakshara—Alienation by one member 
of a joint Hinds family without consent of other members 
—Swit for cancellation of alisnation, whether masaiain- 
able—Jwurisdiciion — Value of such suit. 

The rule in Madras and Bombay thatan alienation 
by one member of a joint family is valid to the extent 
of the alienor's own interest inthe property is not 
followed in Bengaland the Punjab, in which Provinces 
the rule has been accepted that in cases governed by 
the Mitakehara law, one sharer has no authority with- 
out the consent of his co-sharers, to dispose of his 
undivided share in order to raise money on his own 
account, and not for the benefi of the family. 
Where, however, such & disposition does take place, 
either by gift, sale, mortgage, etc, the other members 
of the family hare the right to sue forthe annulment 
of such alienation. A similar ruleis observed in the 
United Provinces. 

Badabari Prosad v. hoolbash Koer, 8 B. L. B. 81 
(F. B.y 12 W. R. 1 (F. B., Babe Rai v. Madho Ram, 
158 P. R. 1888 Rama Nand Singh v. Gobind Singh, 
5 A. 8844 Gopal Lal v. Mahadeo Prasad, 0 O. W. N. 
051, referred to. 

J.,&member of a joint Hindu family, executed a 
mortgage in favour of P.,in respect of his share of 
two houses for a consideration of Re. 2,000. B, 
another member of the family, brought a snit to 
annul the on the ground that it was exocut- 
ed without deration and necessity, and was 
«lira vires and illegal, as J. had no legal right to 
mortgage his share asa co-parcener in the joint pro- 

: that R. was entitled to have the mort- 
gage seb aside as a mortgage, but that the deed would 
remain vo ag & bond so far as J. was personally 
concern 

Wheres member of a joint Hindu family sues for 
the cancellation of & mortgage executed by another 
member of the family qua the share or interest of the 
latter, the value of the suit is not the value of the 
share mortgaged but the mortgage-money, that is, 
the interest of the mortgagee. 


Further appeal from the decree of the 
Divisional Judge, Delhi Division, dated llth 
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April 1910, confirming the order of the 


Additional District Judge, Delhi, dated 8th 
July 1909, decreeing plaintiff's claim. 

Mr. Suraj Narain, and Lala Balwant Rat, 
for the Appellant. 

The Hon'ble Mr. Shadi Lal, and Mr. Fusl- 
t-Hlahi, for the Respondents. 

Judgment.—Plaintif, Ram Chand, 
and his son, Jagannath (defendant No. 2 are 
Brahmins of Delhi and metbers of a joint 
Hindu family. Very shorily after Jagannath 
attained the age of majority (18), he wag 
introduced to defendant No. 1., Piare Lal, 
who apparently was ready to acoomodats the 
youth with loans of money. Jagannath was as 
ready to receive money and the result was 
that between the 18th June 1908 and the 
26th November 1908, he exeonted not leas 
than 6 pro-notes for a total alleged consider- 
ation of Rs. 1,800. l 

On the 4th December 1908 Jagannath ere- 
cuted & duly registered mortgage deed, in 
favour of Piare Lal, in respect of his share in 


etwo houses. The consideration for this mort. 


gage was stated to be Ha. 2,000 and was 
made up (1) of the sum of Rs. 1,800, dne on 
the said pro notes; and (2) of a sum of 
Rs. 200 paid to the mortgagor before the Sub- 
Registrar. 

On the lat April 1909, Bam Ohand institut- 


. ed the present sait with the objectof having 


the said mortgage-deed declared null and void 
on the grounds thatit was executed withont 
consideration and necessity, and was «lira 
vires and illegal, as Jagannath had no legal 
right to mortgage¢his share a3 a co-pareener 
in the joint property. ‘ 

Both the Additional District Jadge and the 
Divisional Judge, on appeal, have accepted 
plaintiff's contentions and have given him a 
decree to the effect that the mortgagedeed . 


in suib is null and void. 


Piare Lal has preferred a farther apræal to 
thia Court, but Mr. Shadi Lal, for respondents, 
raises the preliminary objection that no auch 
appeal lies as the suit is unclassed and be-- 
low the value of Re. 2,500. 1 have heard 
argumenta upon this point and after consider. 
ation I think the objection must prevail It 
is true that in the plaint the value for-juris- 
dictional purposes was put down as Rs. 4,006 
as that was the market-value of the half share 
in the two houses. Bat this was clearly a mig- 
take as the value of the suit is obviously nob 
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the value of that half shown but of defendant's 
tights in the houses as mortgages. All that 
plaintiff asks for is the cancellation of the 
mortgage and the consideration for the mort- 
gage was Ra. 2,000. By paying this aum to 
the mortgagee the plaintiff could release the 
property from the mortgage charge, and [ 
cannot ses how the fact that the houses are 
valued, as a whole, at Rs. 8,00€ can effeot 
the question of the value of the guit. I might 
note that if the plaintiff in his plaint stated 
the jurisdictional value to be Ra. 4,000, de- 
fendant in ground No. XI of his grounds 
of appeal bas fixed the value (quite rightly) 
at Rs. 2,000. 

I hold, therefore, that no further appeal 
lies of right in the case, but as an important 
question of law isinvolved, I admit the memo. 
of appeal'ag an application under section 70 
(1) (5) of the Panjab Courts Act. The only 
result of this is, that I am not at liberty to 
question the lower Courts’ findings on fact 
and must accept it as established that 
neither ocnsideration nor necessity is proved 
in respect of the mortgage. I might, how- 
ever, add that defendant, Piare Lal, has not 
much to complain of as regards this result, as, 
even if & further appeal had been competent, 
I shonld have had no hesitation in agreeing 
with the lower Courts that neoeamty had not 
been proved af all and that there was no 
proof that anything like tbe alleged amount 
of consideration had passed. It is, J think, 
abundantly clear from the defendant’s own 
evidenoe that he deliberately took advantage 
of the youth and inexperimuce of Jagannath 
to get the latter to execute the six pro-notes 
and the mortgage. Jagannath was at the 
time only 18 years of age; he wasliving with 
his father, and I feel surethat the defendant 
was perfectly well aware that the sums ad- 
vanced to the boy were not needed for “house- 
hold purposes.’ 

As, however, no further appeal lies of right, 
I need not discuss this question, as both 
Courts sre agreed that oonsideration and 
necessity have rot been proved. The one 
and only queetion which 1 have to decide is, 
whether it wasopen to Ram Ohand to sne 
for the cancellation of the mortgage-deed. 
It is conceded that it would have been oom- 
petent for him to gue fora declaration that 
the mortgage should not affect his present or 
future rights in the mortgaged property, but 
it is-contended that it is not competent to 
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him to ask for the canoallation of the mort- 
gige-deed in ifs entirety. t 


This contention woald have bəen send 
acoording to the principles of Hindu. Law as 
administered in Madras and Bombay, where 
ik is recognized that an alienation by one 
member of a joint family is valid to the 
extent of the alienor’s own interest, in the 

roperty. Hence, as observed by Mayne, 
‘No suit oould be maintained for the absolute 
cancelment of such an alienation, still less 
for the recovery of the whole property, on the 
ground that the illegal alienation by the 
father or other member had given the. plain- 
tiff the right to seek possession for hjmeelf,”’ 
(para. No. 805, "Hindu Law”). But ‘this is 
not che law of the Mitàkshara as applied i in 
Bengal and the Punjab. “The theory of the 
Milakshara" says Mayne, "is clearly against 
such & right...ander that law all Lhe oo. par- 
ceners are joint owners of the property, but 
only as members of & oorporation in which 
there are share-holders but no shares.....No 
one has any share until partition, because 
until then it is impossible to say what the 
share of each may be; it will be larger one 
day when a member dies amaller the nert,. 
when & member is born" (para. No. 358). It 
was consequently held in Sadabart Prosad v. 
Foolbash Koer (1), in a case which bas 
ever since been  aooepted as oonolusive 
authority, that in cases governed ‘by the 
Mitakshara law, one sharer has no E 
without the dniami of his co-sharers, to 
dispose of his undivided share in order to 
raise money on his own acoount and not for 
the benefit of the family, [af. also Banke 
Rey v.. Madho Ram (3)]. . If, therefore, 
a cOo-parcener, governed by the ‘principles 
of the Mttakshara law as applied in Bengal 
and in this Provinoe, disposes of his so-called 
share by gift, morteuee: sale, eto, the other 
members have the right to sue for the entire 
annulment of such alienation, (Mayne, page 
865). It was on this ground that in a case 
very similar to the present, the High Court 
of Allahabad held that it was competent to | 
a member of the joint family to have a mort- 
gage effected by another member of his share 
in the joint and undivided property, set 
aside, [Rama Nand Singh v. Gobind Singh (8) 

(1) 23. L. B. 31 (F. B. 18 W. R. 1 (F. B.) 

153 P.-R. 1888. 
m 5 A, 884, , : 
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. also Gopal’ Lal v. Mahadeo Prasad 
4)]. Of course, “it does not follow 
that any member of tne family can sot 
aside: snch alienations unconditionally. 
The rule is that the party setting aside the 
pale must make good to the purchaser the 
amount he has paid, go far as that amount 
has benefited himself, either by entering into 
the joint assets or from having been applied 
in paying off charges upon the property which 
would have been & lien upon it in his hands," 
(Mayne's Hindn Law, para. No. 866). In the 
present case, however, no snoh equity in 
favour of the mortgagee arises, as it has been 
proved that the consideration, if paid ab all, 


is not shown to have entered the joint assets - 


or to have been applied for the purposes of 
the family or io relieve the property from 
deb's} charged upon it. On the contrary, 
the finding is that consideration has not been 
proved, and that there was no ' necessity" in 
any event for the borrowing of the money. 

< I ggree, therefore, with the lower Courts 
that plaintiff is entitled to have the mort- 
gage sot aside as a mortgage. Mr. Shadi 
Lal admits that the deed cannot, at the suit 
of Ram Ohand, be cancelled in so far as it 
provides for the personal liablility of Jagen- 
nath and obviously this admission ia correct. 
While, therefore, the deed is cancelled in so 
far as it purports to affect any part of the 
joint property, it-still remains operative as a 
bond so far as Jagannath is personally con- 
cerned. 1, therefore, so far accept tho appeal 


as to direct that the decree of the lower. 


Appellate Court be varied to this extent, vis., 


that it be directed that the deed of mortgage, 


dated 4th December 1908, be declared null 
and void as a deed of mortgage, bnt that 
nuthing in this declaration shall be deemed 
to affect the operation of such deed so far as 
the defendant Jagannath personally is con- 
cerned, In all other respects, the appeal is 
dismissed and the appellant, who has sub- 


atantially fuiled in his &ppeel, must pay the 


costa of plaintiff in this Court; and in the 
Courts below. 


(4) 60. W. N. 651, 
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PUNJAB OHJEF COURT. 
Orm: Ravision No. 1853 or 1911. 
July 22, 1911. 
Present: —Mr. Justice Rattigan. 
GHASIT A— Daraspast— À PPBLLANT 
tergus 
SULTAN—PrAnmrTIFF — RESPONDENT. 

Limitation Act (1X of 1908), s. 19—Oral aoknowledg- 
moni— Claim barred by limitatton—-Decres given by 
lower Cowrt — Revision — t UMEN with decision 
which dose substantial j 

An oral scans ye of a dobt !s outalde the 
scope of section 10 of the Limitation Act, Where, 
therefore, & person promised crally to pay o certain 
debt due by him on a certain date, it was held that 
the provisions of section 19 of the Limitation Act 
would not avail to extend the period of limitation for 
a suit to recover the amount of the debt. 

Where a Court passes a decition under an errr of 
law, but such decision does substantial justice between 


the parties, the decision ought not to be interfered 
with on revision. 

Bayad Mir Shah v. dtar Singh, 66 P. R. 1905 188 
P, L. B. 1908, followed. 
. Fakir Chand v. Balkawr, 19 P. R. 1901; 68 P. L. R. 
1901, referred to. 


Petition, under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Lahore, dated the 25th 
May 1911, decreeing the claim. 

Pundit Jowala Pershad and Mr. Taj-ud-Din, 
for ihe Petitioner. ` | 

Ohaudhri Nabi Bakhsh, for the Respond- 
ent. 


Judgment.—In 1896 one Gahna ob- 
tained a decree for Hs. 119-12.0, with œsts, 
against Ghasita, as principal, and the estate 
of Ismail, deceased, as surety. In execution 
of decree Galina altached cerisin property 
belonging (as eventually found) to the said 
estate. Ismail’s son, the present plaintiff 
Sultan, and widcw objected to the attach- 
ments and as a result the question had to be 
fought ont in & regular suit in which the 
ullimate decree was in favour of Gahna. 
Thereafter,in Deoember 1906, Sultan paid 
Gahna the deoretal amount (vis. Re. 179-19 0 
plus Re. 10 costs) and on the 2nd August 
1910 he broughtthe present claim against 
Ghasita for the said amount "and also for (1) 
Ra. 40 expended in the previous lit/gation 
with Gahna, the decree-holder; and (2) in- 
terest on the amount due. 

Defendant Ghasita pleaded, inier ala, that 
the claim was barred under Article Bl 
of the Limitation Act, having! been brought 
more than 8 yeara after the date of payment 
in December 18689. 


~ 
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The Judge of the Small Oause Court ap- 
parently accepted the evidence of certain 
witnesses and the statement made in the 
plaint to the effect that in January 1907 the 
defendant had promised to pay the money to 
plaintiff in 6 months’ time, ¢.¢., by the end of 
July 1907. "The learned Judge appears to 
have thought that this acknowledgment of 
the debt extended the period of limitation 
and brought tke suit within time. Obviously, 
this was on error. In the first place, section 
19 of the Limitation Act could have no appli- 
cation ag there was no acknowledgment in 
writing signed by the defendant and, in the 
next place, even if plaintiff had 8 years from 
the 3let July 1907 within which to sue the 
present suit, which was instituted on the 2nd 
August 1910, would be barred by time. 

The learned Judge, however, held the suit 
to be within time and finding in favour of 
plaintiff on the merita, gave him a decree for 
Rs. 806 which inaladed the said deoretal 
amount and the costa of the former litigation 


and interest at the rate of 8 annas per cent 


per mensem. 


Defendant, Ghasita, has applied under seo 
tion 25 of Act LX of 1887, to this Court for 
revision of the decree of the Small Cause 
Court, and I am bound to say that that 
Court erred in Jaw in holding the claim to be 
within time. On the other hand, there can 
be no gain saying the contention that 
the claim was just and that defendant's 
refusa] to re-pay plaintiff the money 
which the latter had to pay, on defendant's 
behalf, to Gahna is very ediscreditable. In 
the circamstances ought I to interfere P In 
this connection, Mr. Nabi Bakhsh has referred 
me to certain passages in Mr. Justice Ohat- 
terji’s judgment in Sayad Mir Shah v. Atar 
Singh (1). In the course of that judgment 
ihe learned Judge observed: “In an appeal 
it js the right of the appellant to obtain an 
adjudication, and one in his favour, if his 
grounds are made out, irrespective of the 
question whether substantial juatioe is or is 
not thereby dispensedin the case. A point of 
law or procedure may in a particular case 
work great hardship, but in an appeal the 
Courtis bound to give effect to it without rc- 
gard to the consequences. In cases of revision 
it is quite otherwise. No party has the right 
to obtain an adjudication, and it is entirely 


(1) 66 P. R. 1904; 188 P. L. R. 1903. 
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within the discretion of the Oourt to inter- 
fere or not, aa it thinks fit. It will nos inter- 
fere to perpetuate an injustice, but only to 
promote the ends of Justice. Suppose a just 
cluim ts oleorly barred by time, bui ts errono- 
ously held not to be so by the lower Court, 
or & forfeiture clause under a contract, whioh 
would work great hardship in a particular 
instance, is erroneously held not to apply. 
In such a case a Court of appeal would be 
obliged to enforce the law, but a Üowr? "af re- 
vision would ordinarily refuse to aci. [See 
also Fakir Ohand v. Balzawr(2)]. The very in- 
stance given by the learned Judge as an illna- 
tration is now before me, and, agreeing as I 
do with ihe principle enunciated in the pas- 
sage cited, I have no hesitation in declining 
to interfere on revision with a3 decree 
which, though based onan error of law, does 
substantial  justioe between the parties. 
Furthermore, I see no good ground for re- 
fusing to allow the plaintiff to claim the 
costa which he inourred in the previous 
litigation or the interest allowed him by the 
lower Court. 

I accordingly reject this petition with 


costa. 
Polttion désmissed. 
(2) JA P. R. 1901; 68 P. L. X. 1901. 





PUNJAB OHIEF COURT. 

First Civi, Arpan No. 1239 oy 1910. 
Joly 27, 1911. 
Preseat:—Mr. Justioe Rattigan. 
SOHAN BSINGH-—-PLAINTIFF— APPELLANT 


perrus 
MUL SINGH asp OTHERS— DEFENDANT — 


-  Respowpexts, 

Tamitation Act (IX of 1908), Sch. I, Art. 48—Susi to 
recover stolen property or damages. 

A. milk against an innocent person to recover stolen 
property or its value as damages is governed by 
Article 48 of the Limitation Act, and time begins to 
run from the date the plainijf know thas the property 
had come into the defendant's possession. 


Further appeal from the order of the Divi. 
sional Judge, Gujranwala Division, dated 
22nd August 1910, reversing that of the 
Munaif, 1st Olaas, Gujranwala District, dated 
the 231d December 19.9, dearesing plaintiff's 
claim. 

Lala Mul Ohand, for the Appellant. 

Mr. Duni Ohand, ior the Respondents, 

Judg ment.—tThe facts are stated in 
the judgments of the lower Oourts, It is ad. 
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mitted that plaintiff's suit as against the re- 


spondent Mul Singh is based upon two grounda, 
vis., (1) that as he was in possession of the 
stolen horses, plaintiff was entitled to sue him 
for recovery of the said horses, or for their 
valne, and (2) that as he had agreed to re- 
store the said horses, plaintiff was entitled to 
claim damages for breach of contract. 


The latter agreement may or may not be 


unlawfol and as such unenforceable under 


aeotion 23 of the Indian Contract Act. Upon 


the view I take of tha case, ibis not necessary 
for me to deal with this question. 

Both Courts are agreed that the horses 
came into possession of Mul Singh and 
that they were stolen about 2* years before 
the date of inatitution of suit. Upon these 
findings, ghe first Court gave plaintiff a decree 
against that person for either the restoration 
of the horses or Ha 700 which the Court 
found to be the value of the latter. 

The learned Divisional Judge, while agree- 
ing with the first Court that the horses had 
been stolen and had come into possession of 
Mul Singh, held that plaintiff's olaim for 
their recovery or in lieu thereof for dam- 
ages was barred under Article 36 of the Limi- 
tation Act. Iseenoreason whatever to differ 
upon the questions of fact which have 
thus been concurrently arrived at, but upon 
the legal question, I cannot agree with the 
learned Divisional Judge. In my opinion the 
Article of the Limitation Act which apecifical- 
ly deals with & oase of thia kind is Article 48, 
and under that Article the present anit, which 
was instituted within three years from the 
date when plaintiff knew that the horaes had 
oome into Mal Singh’s possession is within 
time, 

I accordingly accept this appeal and grant 
plaintiff a decree against Mal Singh to 
the cifect that, unless the latter delivers the 
two horses i question within one month 
from ihe dave of this decree, be must pay 
plaintiff the aum of Rs. 700 a8 compensation. 

Respondent to pay costs thoughout. 

Appeal accepted. 


(s. c. 15 0. W. N. 741; 8 À. T. J. 774; 15 Bom. L. R. 
520; 2M. W. N. 875; 140. L. J. 04 21 K. L. J. 669.) 
PRIVY COUNCIL, 

ÀPPNEAL FROM THR Mapnas Hier Counr. 

May 9, 1911. : 
Present:—Lord Macnaghten, Lord Atkinson, 
Lord Robson and Sir Arthur Wilson, 
SRINIVASA MOORTHY—Darecxper— 
APPELLANT 
cteraus 
VENKATAVARADA IYENGAR AND 


OTH ERS—~ PLAINTIF#S— RESPONDENTS. 

Trust—Aceeptance of position of trustee—Adverve 
claim to trust property by trustes, if can be entertained 
—Leiters Patent, Madras, s. 13— Dwelling —Jwrisdwction. 

A person who has accepted the position of trustee 
and hes acquired property in that capacity cannot be 
permitted to assert an adverse title on his own behalf 
until he has obtained a proper discharge from the 
trust with which he clothed himself. 

The defendant took up his abode with his 
wife end family in a hired house in Madras, meaning 
tu remain there several months, and was actually 
living there when the muit was instituted; Held, that 
he could not be heard to say that he was not dwelling 
within the jurisdiction of the High Court. 


Appeal from the judgments and decrees of 
ihe Madras High Court, dated January llth 
and March 1st,1906 and-reported at 29 M. 289, 
affirming those of Mr. Justice Moore sifting on 
the Original Side dated October llth, 1904 
and March 16, 1905. 

Messrs. A. Cohen, K. C., L. DeGruyther, 
K. 0., and Kyffin, for the Appellant. 

Sir R. Finley, K. O., nd Mr. Brown, for 
the Respondent. 

Judgment. 

Lord Macnaghten —This is an appeal from 
the judgment of the Madras High Court in 
a suit for the administration of the trusta 
of the Will of Venkatavarada Iyengar, who 
died on the 24th of August 1692, domiciled 
in the Stateof Mysore. The judgment under 
appeal affirmed in substance the decision of 
Moore, J., sitting on the original side of the 
Court. 

The appellant, who was the only son cf 
the deceased, was one of the executors and 
trustees named in his Will and sole residuary 
legatee. He joined in obtaining Probate. 
He took upon himself the. management of 
the estate and possessed himself of all the 
assets. For some years he acted in execution 
of the trusts of the Will. Called upon to 
account and charged with various breaches 
of trust he now asserts that the Will was 
wholly inoperative and that the entire estate 
was jointfamily property, and that iy 
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belongs to him in his individual capacity by 
right of aurvivorship. 

To such a contention advanced under such 
circumstances it wonld be & sufficient answer 
to say that no person who has accepted the 
position of trustee and has acquired property 
in that capacity can be permitted to assert 
an -adverse title on bis own behalf until he 
has obtained a proper discharge from the 
{rust with which he has clothed himaelf. 
Bat, ont of respect for the argument of 
Counsel at the Bar and the elaborate judg- 
menis in the Courts in Madras, it will be 
proper to deal shortly with the facts of the 
cage and the grounds of the decision under 
appeal. 

The testator. was born at Madura in 1834. 
He wasthe son of Srinivasa lyengar, who 
was Treasurer of the Collector of Madura. 
In March 1354, after a ‘quarrel with his 
father, he left the family house and went i» 
Mysore. He maintained himself there by hia 
own exertions. He held various appoint- 
mente under the Mysore Government, and 
got together a considerable sum of money 
in hia father’s life-time. His fetber died in 
1854, anda partition was then effected 
between the testator and the other members 
of the family. On the partition the testator 
received as his share a sum of money which 
after recouping him for his outlay on so- 
count of his father’s funeral and on ac- 
count of other family expenses, amounted to 
nbout Re. 7,000. 

The testator continued to improve his 
fortune after his father's death. His entate 
when he died was worth about four lakba 
of rupees. He lefta widow and an only 
daughter as well as his son surviving him. 

The testator’s Will was dated the 3rd of 
August 1892. He named as executors his 
son and four other persons. One of those 
four persons did not prove the Will or 
intermeddle with the estate. The other exe- 
cutora were N. T. Venkatavarada Iyengar, 
the first respondent, Biligiri Iyengar, an 
attorney of the Madras High Court (now 


deceased), and Krishna Iyengar (also now 


decöasgd). After stating that he had given 
certain jewels to his son the testator pro- 
ceeded to declare his Will as follows : — 
“I have from time to time written and 
kept list of these and of all my other 
principal ancestral and self-acquired proper- 
tie. My s.n M Hsajasvi Srinivasa Moorthi 


(may be he live ean): and after him his 
heirs, sball get all these and all my other 
estate, subjeot to the conditions mentioned 
hereunder’ and others have no right there- 
to. 33 

Then followed certain bequests. Provi- 
sion for the daughter was made in paragraphs 
Nos. 10,11, and 12, which were tothe effect that 
Re. 40,000, being four-fifths of the sum for 
which the testator’s life had been insured, 
should be settled on her and her children. 
The remainder of the insurance money was to 
go to the widow for life. 

Shortly after the tætator's death, the 
appellant and the three other. exeoutors 
who proved the Will obtained Probate in 
the Court of the British Cantonment at 
Bangalore, and on the 20th of February 1893 
they applied to the Madres High Oonrt 
for Probate, limited to the Presidenoy of 
Madras. 

On the bih of May 1898, Probate was 
issued to the appellant and the other three 
exeoutors, and the usual undertaking was 
given by them to administer the estate and 
exhibit an inventory. 

On the 4th May 1894, the appellant filed 
a partial inventory showing that Ra. 65,146 
had been realised in the Presidency, town. 
The sum of Ra. 50,000 was slao received from 
life policies. 

For sometime the appellant made pay- 
ments to the daughter and the widow as inter- 
cst on the fund in his hands. 

In August 1838, the appellant wrote to 
his co-executor Biligiri repudiating his posi- 
tion as trustee, and stating that the Will was 
invalid on the ground ibat allhis father's 
property was joint family property, and be- 
longed io him as gurvivor. 

In tbe month of September 1898, he filed 
an affidavit in the Madras High Court setting 
up the same case. 

In 1898, the daughter brought a suit 
against the appellant and his oo-executors, but 
as the leave of the Court had not been 
obtained in accordance with section 12 of the 
Letters Patent for the High Court, the snit 
was ditmissed against the appellant who was 
not then within the jurisdiction of the Court. 
Accounts were directed as against the other 
executors, but no further steps were taken in 
that suif. 

In Angust 1901, the appellant’s cc-ere. 
cutors brought the present suit against the 
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appellant alleging various breaches of trust 
on the partof the appellant in which they 
seem to have participated to some extent 
themselves. They alleged that the assets 
realised in the Madras Presidency in 
the hands of the appellant were more 
than suffüicient .to enable them to carry 
ont the trusta of the Will, and they 
asked for the usual accounts, administra- 
tion of the eetate, and removal of the de- 
fondant from the office of pent The plaint 
. was afterwards amended by striking out the 

names of the two plaintiffs ES died pending 
the suit. 

On the llth of October 1904, Moore, J., 
delivered judgment, ordering that the sur- 
viving plaintiff and the defendant shonld 
be removed from their office as executors 
and trustees under the Will, and directing 
the ugual accounts to be taken with liberty 
for all the beneficiaries to come in and prove 
their claims. 

On the 16th of March 1905, Moore, J., 
made & final decree appointing a Receiver 
and directing certain payments in accordance 
with the result of the acoounts which had 
been taken. 

The defendant appealed to the High Court 
from both decrees. The. High Court dis- 
missed boih appeals with cosis, apd ordered 
the appellant to pay iato Oourt on or 
before a day named in the order Rs. 1,15.000, 
with interest, to answer the amounts found 
due from him, with directions to tne 
Receiver, in case of default, to raise the re- 
quired amount oub of the estate and to ere- 
cute the decrees as if ibt were & decree in hia 
favour for that sum. 

From this decree, which is dated the lst of 
March 1966, and the other orders and decrees 
made in the sanit, the defendant appealed to 
His Majesty in Council. The argument of 
ihe learned Counsdi at the Bar was addressed 
to (1) the question of jurisdiction, and (2) 
the question as to the natare of the testator's 
estate. 

The qnestion of jurisdiction is too plain for 
argument. Both Courts held that the cause 
of action aroge partly within the jurisdidtion 
of the High Oourt, and although the Judge 
of first instance thought himaelf bound by a 
decision which had really no application to 
the case to hold (contrary to his own opinion) 
that the defendant was notdwelling within 
. the jurisdiction, the High Court not unnatu- 


rally thought that inasmuch as he had taken 
up his abode with his wife and family in a 
hired house in Madras, meaning to remain 
there several months, and was actually living 
there when the suit was instituted, he could 
not be heard to say that he was not ‘ dwell- 
ing" within the jurisdiction of the High 
Court. 

As regards the second question, both Courts 
rejected the defendant's contention. In the 
High Oourt Subrahmania Aiyar, J., with 
whom the Ohief Jastioe agreed, held that it 
could not be doubted that the testator kept 
his own earnings ‘separate from the property 
that came to him at the time of the partition, 
and also that there waa no doubt that the 
teatator left at his death documents which 
would clearly show how much of the assets 
left by him were his own aognisition and, 
therefore, at his disposal.” All the testator's 
papers came at his death into the hands of the 
defendant, and the inference which the learn- 
ed Judgea drew from the evidence in the case 
was that the material documents were with- 
held by the defendant because they would 
disprove his story. Both Courts took a view - 
of the defendant's character not altogether 
favourable. He was a person of some educa- 
tion, with some knowledge of the rights of 
members of an undivided family, and an as- 
tonishing disregard of truth. 

Their Lordships see no ground for dissent. 
ing from the conclusion at which the learned 
Judgea of the High Oourt have arrived, and 
in the result they will humbly advise His 
Majesty that the appeal should be dismissed 
with oosts. 

Appeal digmissed. - 

Solicitors for the Appellant: Messrs. 
Uhapman Walker and Shephard, 

Solicitor for the Respondents:] Mr. 7). 
Grant, 
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OALOUTTA HIGH COURT. 
MisceLtannous Orvit Apemat No. 238 
or 1910. 

July 18, 1911. 

Present:__Mr. Justice Mookerjee and 
Mr. Justico Carnduff. 
BHAWANI KORBR—Drozuz-HotpsA — 
APPELLANT 
versus 
DARSAN SINGH arp orawes—Jopanunt- 


DEBTORS — RESPONDEXTS, 
Feecution of decies — Release, by decres-holder, of one 


of several joint judgmeni-debtors, effect of —Contract Act. 


(IX of 1872), s. 44. 

The doctrine of the Common Law of England that 
a reloase of one of two or more joint debtors or joint 
and several debtors, releases all from liability, has 
not been recognised in Indis by the lature, as is 
conclusively shown by section 44 of the Indian 
Contract Aci. 

Therefore, the RR of one iwdgment-debtor from 
Hability under & joint decree, does not discharge the 
other judgment debtors, and if the decreo-holder 
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releases one of the judgment-dobtors from liability to _ 


satisfy the decroe, he can proosed with execution 
against napa LA of the other judgment-debtors for the 


Bmam dis v v Baij Nath, 80. L. J. 576; 83 0. 61% 
10 C.W.N. 651; Debendra Nath v. Mirsa Abdul, 1 Ind. 
' Cas 284, 10 0. L. J. 160; and Mir Kuwi Ah v. 

Panchanan, 6 Ind. Uns 842; 11 0. L. J. 620, 15 C. W. 
N. 800, referred to. 

. Appeal from the: order of the Sub-Judge 
of Gya, dated May 7:h, 1910. 

Babus Umakali Mulhenies and Kulwant 
Rahay, for the Appellant. 

Babus Mohendra 
Okandra Dutt, for the  Regpondenta. 

Judgment, i 

Mookerjee, J, — This is an appeal on behalf of 
the decree- holder against an order, by which 
tHe Court below has refused in part her 
application to execute & decree for costs, Tho 
question raised is one of some novelty and 
nicely, and relates to the mode in which the 
right ofan exeoution-oreditor may be effected 
if he releases one or more of several joint 
judgment-debtora from lability under the 
joint decree obtained by him. The eir. 
cumstances under which the quextion arises 
for consideration have not formed the sub- 
ject of controversy in this Oourt On the 
27th March 19C2, Phubani Koer, the ap- 
pellant before us, purchased en estate at a 
Bale for arrears of revenue, The sale was 
confirmed on the lst September 1902, and 
subsequently a suit for its reversa], though 
succersful in ike Conrt of first inatance, 
was ultimately dismissed on the 18th 


Nath Rey and Atul 
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February 1907. On the 19th September 
following, the purchaser at the revenue gale 
commenced an action against the present 
reepondenta and other persons for annulment 
of the encumbrances alleged by them, an 

for recovery of possession of the estate 
with mesne profits. The suit was decreed 
in the original Court on the 20th July 
1908. Of the defendants, who were fifty in 
number, all but seven preferred two separate 
appeals to the High Oourt. During the 
pendency of these appeals, the defendants- 
appellants ard the  plainiiff-respondent 
came to terme, the result of which was 
that the appellanta acknowledged the title of 
the plaintiff, and her right to take pos- 
session by annulment of tbe intermediate 
tenure set up by them, while the plaintiff 
gavo up her olaim for costa and mesne 
profits decreed in her favour by the origi- 
nal Court. The plaintiff furiher agreed, in 
consideration of the acknowledgment of her 
title, to convey to the appellants certain speci- 
fied shares in several villagea. The terms 
of the settlement were reported to the Court 
and thereupon & decree was drawn up in 
accordance therewith. At the same time, 

the appellants withdrew  revernl RUDI 
{ions for leave to appeal to His Majesty. 
in Council, which they had presented against 
the decree of this Court in the suit for re- 
versaloftheaale. The present respondents, an 
also four other defendants who had not joined 
in the &ppenla, but had been madc parties 
respondents, did not enter appeararce and 
were not assen(ing parties to the settle- 
ment mentioned. The consent decree of 
this Court was made on the lst December 
1908, and it directed the parties to the 
compromise to carry out tle terms of 
the setllement, while the appeal was dis- 
miREed against the deferdanis-rerpondenis 
who had notentered appearance. On the Ist 
October 1909, the deécree-holder applied for 
execution of the entire deci ee for costs against 
the defendanis who had not appealed to 
this Court. These judgment. debtors objected 
to the’ execution on a two-fold ground, 
namely, frat, that as some of the judgment- 
debtors had been released from liability, 
the decree must be deemed io have been 
satisfied in fnll, and cculd not be executed 
at al), acd secondly, that, at any rate, the 
decree-Lolder was rot entitled to recover 
any sum beyond ‘what was legitimately 
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payable in respect of the shares of these 
judgment-debtorsa. The Subordinate Judge 
held that the extreme contentions of the. 
parties were untenable, and that the decrees- 
holder could not realise the whole of the 
judgment-debt’ from these judgment-debtors 
any more than the judgment-debtora them- 
solives could reasonably claim complete ex- 
emption from liability. The Sub Judge con- 
oluded that the decree-holder was entitled 
to execute the decree "igainst these judg- 
ment-debtors only for ‘the realisation of 
& ‘proportionate share of the amount 
due. The decree-holder has now appealed 
to this Court, and on her behalf the de- 
cision of the Subordinate Jndge has been 
assailed on the ground, that the mght of 
the plaintiff to executo the whole decree 
against any of the judgment-debtors has not 
been abridged in any manner by the settle- 
ment with some of the judgment-debtors. 
In support of this proposition reliance 
has been placed upon the case of Nunkoo 
Lal v. Dhunesh Keer (1). In our opition 
the case mentioned is clearly diatingnish- 
able, and is of no assistanoe to the appellant. 
In that case, it was rnled thata joint decree 
remains & joint decree Hetwithstanding the 
act of the decree-holder in realising hia money 
from one or moreof the judgment-debtors 
separately, for heis entitled to realise his 
debt from any one of the,debtors and by 
proceeding egrinst one he dbea not relieve 
the other debtors from their joint liability 
to him. It will beobeerved thatthe decree- 
holder in that case took out execution, 
not for ihe:reoovery of the original judg- 
ment-debt but apparently of the balance 
due under the decree. In the case before 
us, although the decree-holder has enter- 
ed into a settlement with some of the 
judgment-debtora for consideration, she has 
nevertheless taken out, execution for 
reoovery of the entire judgmentdebt. The 
cases of Sheo Churn Lal v. Ram Ssnun Sahoo 
(2) and Kiam Ali v. Kayamaddi (8), to 
which reference was made at the ber are 
also not directly applicable to the facts of the 
present litigation. In both these case, the 
decree holder sought to recover the balance 
due after he hed received certain suma 
frcm scme of the judgmentdebtors ard 
(1) 17 W. R. 407. 

(3) 16 W. B. 49. 

(8) 6 O. p. R- 212, 
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released them .from’ liability. In esoh case 
the objection taken mwas that, as the exe- 
cution-creditor had released one of the 


joint judgment-debtors, the others also had 
been, by operation of law, released from 


liability. This contention was overruled 


and the Court, by reason of the attitude 
of moderation of the  deoree-holder, was 
not called upon to decide whether, in 
spite of the release, the deoree-holder was 
entitled 4o execute the decree for the 
original sum. We must consequently, pro- 
ceed to examine the question as one of 
principle. j 

Regarded from ihe point of view of 
principle, two propositions cannot be 
disputed, namely, first, that a decree- 
holder who has obtained a joint decree 
against several judgment debtors is entitled 
at his pleasure to exeoute the whole decree 
against any one of them, and secondly, that 
if by such execution he releases any portion 
of the judgment-debt, there is a satis- 
faction of the decree to that extent, and 
he may proceed with execution against any 
of tke other judgment-debtors for the ba- 
lanoe still due. If the d^cree-holdar chooses 
to release one of the judgment-debtors from 
liability to satisfy the decree, bow is his own 
position affected thereby P No doubt, as ex- 
plained by this Court in the case of Ram Ratan 
Kapali v. Aswint ,Kummar Dutt (4), under 
the Common Law of England,a release of 
one of two or more joint debtora cr joint and 
several debtors releases all from -liability. 
That doctriné, however, has not been reoog- 
nised in this country by the Legislature, 
as is conclusively shown by section 44 of 
the Indjan Oontract Act, which provides 
that, where two or more persons have 
made & joint promise, & release of one of such 
joint promises by ihe promisor does not 
discharge the other joint promisor or joint 
promisors, neither does it free the joint 
promisor 80 released from responsibility to 
the other joint promisor or joinb pro- 
misors. No doubt, this statutory provision 
applies directly only to contractual obli. 
gations, but that the same doctrine also 
applies to cases of joint judgment-debts 
is shown by the decisions in Sheo Ohwrn v. 
Ram Surun (2), Nwunku Lai v. Dhanesh Kaur 
(1) and Kram Ali v. Kayamadds (3). Indeed, 

(4) 37 O. 559 at p. 571, 6 Ind. Ces, 60,11 0. L, J. 
508; 14 O. W. N. 849, : 
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ib had been recognised much earlier in 
Untied States v. Thompson (5), thatin this 
respect there was no distinction in princi- 
ple between a joint contractual obligation 
and liability undera joint judgment debt. 
We, therefore, siari with the principle that 
the release of one  judgment-debtor 
from liability under & joint decree does not 
"discharge the other judgment-debtors. That 
this view is based on obvious grounds of 
justice, equily and good conscience is clear 
from ithe circumstance pointed ont in 
Ram Ratan Kapuli v. Ancient Kummar Dutt 
(4) that even in England, the tendency 
has been to restrict the operation of the 
Common Law Rule by a refined distinc- 
tion between a release and a covenant 
nob to sane, [Duok v. Mayen (6)] a cove- 
pant or agreement not to sue one joint 
or joint and several debtors, does not, it has 
been ssid, either extinguish the obligation or 
bar a suit to recover it, nor doesit affect the 
right of subrogation; except pro tanto for 
the consideration received. Butif the extreme 
contention of the judgment-debtor ia thus 
overruled does it follow by any means 
that the extreme contention of the deoree- 
holder must prevail, that, notwithstanding 
the release’ the is entitled to execute the 
whole decreeP As we have slready explained 
when there has been a partial payment to- 
warda the satisfaction of the decree by 
one debtor, the decree-holder is not en- 
titled to ignore it and claim satisfaction 
of the whole against snoiher judgment- 
debtor; in other words pari-payment of a 
liquidated: claim by ore debtor discharges 
neither debtor in foto, but only pro tanto 
[BHabszal v. Moore (7).] If, then, the decree- 
holder releases one judgment-debtor for 
consideralisn, he is bound to apply that 
consideration in reduction of the judgment- 
debt when he reeks execution against an- 
ofher judgment-debtor: in other worda, 
the matter is in the same position as a 
partial payment by one of several joint judg- 
ment-debiors in oonsideration of his re 
lease from ihe debt, such payment inures 
to the benefit of all to this extent that 
the deeree-holder cannot recover any sum 
beyond the balance due [Goldbeek v. Kensing- 


e des Gilpin 614 28 Fed. Cas. 92. 
(6) (1882) 2 Q. B. 511, 4 B. 88, 07 L T. 547, 41 
W, B. 66, 67 J, P. £8; 68 L. J. Q. B. 60. 

(7) 120 Fed, 1015, 
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ton National Bank(8)]. Weighty reasons can, 
in our opinion, be sssigned in support of 
this view. If the decree-holder is allowed, 
notwithstanding the release for consideration, 
to execute the entire decree against the 
other judgment debtors, he is permitted 
to nullify the settlement 
which he has deliberately accepted. It 
cannot be disputed that if he executes 
his decree for the whole against the other 
judgment-debtora, they may seek oontri- 
bution asagaivust the judgment-debtor who 
had been previously released by the dec- 
ree-holder. As & general rule, the discharge 
or release of tke direct liability of one 
co-obligor to the obligee will. not avail 
him as a diecharge from his liability for. 
contribution to the other oo-obligora unlesa 
the discharge be of a character to release 
the other also. In fact, this very reason 
was assigned by Mr. Justice Patham in 
North v. Wakefieled (9) in support of the Oom- 
mon Law Rule that the discharge of one joint 


debtor ieleases all from liability. The 
learned Judge observed as follows: “Tte 
reason why & release to one debtor re- 


leases all jointly liable, is, because, unless 
he was held todo an, the co-debtor, after 
paying the debt, might sne him who wes 
released for contribution, and so in effect he, 


.would not be releagzed, but that reason d. es 


not apply where ihe debtcr released agrees 
io such a qualification of the release as will 
leave him liable to any rights of the co- 
debtor.” The same reason has been adopted 
in the American Conurís as suficient expla- 
nation of the Common Law Rale [Séate v. 
Matson (10) and Correll v. Corbitt (11)]. 
This reason, ag' we have already explained, 
may not be sufficient 1o justify the Common 
Law Rule in Rupport of which other reasons 
Fave been assigned, for instance, that the 
debt is entire and when owce released can 
no longer be enforced against any party to it 
[Olayton v. Kynasjon (19)] or, as putina 
different form in Hale v. Fpaulaimg (13) that 
a crcditor is entitled to one satisfaction only, 
and a release under sceal implies such satis- 


faction. These latter reasons reat upon a 

(8) 147 Pa -8t. 287; 23 AJL 566. 

(9) 18 Q B. 686 at p. 541,18 L J.Q B. 214, 18 
Jur. 81. ` ^ 

(10) 44 Missurio 815. 

(11) 59 Alabama 579. 

(12) 91 Eng. Hep 483; 2 Belfield 673. 

(13) 145 Mas. 4&2; I Am. Bt, Rep. 476, 
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fiction, and often upon a fiction of fact, and 
is possibly historically untroe. Bat, so far 
the question before us is concerned, it is 
plain that the firat reason is sufficient to 
justify the view that the release operates as 
a satisfaction pro tanto. If this view is 
adopted a two-fold diflloulty is avoided. We 
are not called upon to presume that the decree- 
. holder has released all the jadgment-debtors 
when, as a matter of facr, he did not intend 
to release more than one. Nor are we called 
upon to deprive the judgment-debtor who 
has been released of the protection from lia- 
bility which was intended to be afforded to 
him under the settlement with the decree- 
holder. We may add that the view we take 
ia in harmony with that adopted in Hmam 
Ali v. Bai Nath(14), Detendra Nath v. Mirsa 
Abdul Samud (15), Mir Eusuf AW v. Pan- 
chanan (16) where a similar principle was ap- 
plied to oases of release, by a mortgages, of the 
holder of one payment of the equity of redemp- 
tion from liability under the security. We 
must, therefore, overrule the contention ofthe 
decree-holder appellant that sho is entitled to 
execute the entire decree, notwithstanding 
the settlement withthe judgment-debtors who 
had appealed against that decree. 

The question next arises for consideration, 
on what principle isthe extent to which the 
decree has been satisfied by the release, to 
be oaloulated. The learned Subordinate 
Judge has determined the value of the im- 


moveable property in the possession of the- 


several judgment-debtors and diatributed the 


costa accordingly. To this, exception has been - 


taken by the deoree-holder who has argued 
that the costs ought to be distributed, if at 
all, in equal proportion amongst all she de- 
‘fendants. We are of opinion, that this 
contention is sound and must prevail. As 
we have already stated, there were fifty 
defendants in thg suit, who were made jointly 
liable for the costa of the successful plaintiff. 
If the costs are released by the decree holder 
from one of the judgment-debtor, and he 
sought for contribution as against the other 
jadgment-debtors, in the sbsence of any 
agreement to the contrary between the 
parties, each would be prima facte held liable 
to pay an equal share of the entire amount. 
(14) 8 C. L, J. 876; 88 O. 613; 100. W. N. 561. 


(15) 10 O. L. J. 150; 1 Ind. Cas. 264. 
(16) 8-Ind. Oas. 843; 110. L. J. 680; 15 Q. W. N. 
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In our opinion, the justice of the case would 
be met if we directed the present respondents, 
who are three of the fifty defendanta, to pay 
to the decree-holder a proportionate share of 
the aggregate amount of costs. 

. The result, therefore, is that thie appeal 
is allowed and the order of the Court below, 
discharged. The deociee-holder will be en- 
titled to realise from the three judgmant- 
debtors mentioned Rs. 250-8-0 only. Hach 
party will bear his own costs of the exeou- 
tion proceedings both here and in the Court 
below. - 


Carndaff, e E | agree. 
Appeal allowed. 
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OALOUTTA HIGH COURT. 
MisozntAwEgous Orvis Appears Nos, 541, 652 
AND 658 or 1908. 

June 16, 1911. 

Present: —Mr. Justice Mookerjee and 

Mr. Justice Oarnduff. 
GOKUL BAGDI AKD AKOTHER— DEFENDANTE 
APPELLAKTS 
ver SHS 


DEBENDRA NATH SEN—PrimTITE— 


RrsPONXDEKT. 

Bengal Tenancy Act (VIII of 1885), ss. 150, 101, 167 
—Iacumbrance—Statutory tle acquired by adverse 
possessor of part of tenure — Annulmeni of incumbrance 
Imit for possession—Gtatute—Interpratation— Words 
gudicially tater pretated —Subsequent use of same words 
by Legislature — Presumption that words weed in sense 
in which they toare judicially water preted. 

The statutory title, acquired by an adverse posses. 
sor of a part ofa tenure, isan incambrance within 
the meaning of sections 159 and 161 ofthe Bengal 
Tenancy Act, and it oan be annulled only under . 
geciion 167 of the Act and not in any othar manner. 

To determine what passed to the purchaser at an 
exeouton-sale, the Court must look to the sale-oerti- 
ficate as a whole, and examine, if necessary, the 
nature and scope of the oxeoution prooeedinga. 

Where an Act has reosived a judicial constraction 

utting & certain meaning on its words, and tho 
lature in & subsequent Act ts part materia usos 
the same words, there is a prosumption that tho 
Legislature used those words intending to express 
the meaning which it knew had been put upun the 
same words before, and, unless there is something to 
rebut that presumption, the Act should be so con. 
strued, oven if the words were such that they might 
originally have been oonstrued otherwise, 


Appeal from the order of the Sub-Judge 
of Burdwan, dated July 80th, 1908, reversing 
that of the Munsif of Kalna, dated June 29th, 
1907. ‘ 
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Dr. Rath Behary Ghose, Babus Dwarka Nath 
Chatravarti and Satyendra Nath Roy, for the 
Appellants. 

Mr. B. Ohrikravarti, Babus Mohendra Nath 
Hoy, Hemendra Nath Sen and Sarat Caandra 
Ghose, for the Respondents. 

; Judgment.—tThe substantial question 
of law which calls for our decision in this 
appeal, is whether the statutory title, acqnuir- 
ed by an adverse possessor of a part ofa 
tenure, is an enoumbranoe within the mean- 
ing of sections 159 aud 161 of the Bengal 
Tenancy Act. The question is apparently 
of frat impression, and arises under circum- 
stances as to which, upon the facts found by 
the Court below, there is now no controversy 
between tha parties. On the 9th June 1902, 
the plaintiff-respondent purchased, a tenure 
ata sale held in execution of a decree for 
fent obtained by the superior landlord, the 
Maharaja of Burdwan. The sale was confirm. 
‘ed on the 21st July, but when the plaintiff 
prooeeded to take possession of the lands 
purchased by him, the defendant, now appel- 
lant before us, resisted him on the ground 
that he had been in occupation of the disput- 
ed land as part of another property. The 
plaintiff consequently commenced this suit 
on the 6th July 1906, for declaration of title 
and recovery of possession. The first defend- 
ant denied that tne land was part of the 
tenure purchased by the plaintif, and plead- 
- ed that he heldit under the second defend- 
aot, who appeared and supported his allega- 
tions. The Court of first instance found, 
upon the report of a Commissioner appointed 
to survey the disputed land, that part, at any 
rate, of the property was included within the 
tenure purchased by the plaintiff: but the 
. Court dismissed the suit on the ground that 
the defendants had been in occupation for 
nearly thirty years, and had acquired ai title 
which had not been and indeed could not be 
extinguished in the manner provided in sec- 
tion 167 of the Bengal Tenency Act. Upon 
appeal, the Subordinate Judge has reversed 
this decision. He has held thatthe interest 
acquired by the defendants, by their adverse 
possession for the statutory period, was an 
encumbrance, that section 167 of the Bengal 
Tenancy Act was notapplicable to the csse, 
and that the plaintiff was entitled to avoid 
the encumbrance in the suit as framed. The 
Subcrdinate Judge hea also held that the 
claim was not barred by limitation. In 
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thia view, he has allowed the appeal, and re- 
manded the case to the Court of first instanoe 
for determination of the other issues. The 
defendants have now appealed to this Court, 
and on their behalf the decision of the Sub- 
ordinate Judge has been challenged sub- 
stantially on two grounds, namely, first, that 
the plaintiff wna nob & purchaser at œ sale 
held in execation of a decree for arrears of 
rent; and, secondly, thatif he was a purchaser at 
a sale for arrears of rent, the interest acquir- 
ed by the defendants by their adverse posaes- 
sion was an encumbranoe which oould be 
annulled only under section 107 of the Ben- 
gal Tenancy Act, but had not been so an- 
nulled. In our opinion, the first of these oon- 
tentions is unsustainable, bub the second 
must prevail. 

In support of the first contention, it has 
baen argued that the certificate of sale grant- 
ed to the plaintiff under section 816 of the 
Civil Procedure Code of 1882, shows that 
he bad purchased only the right, title and in- 
tereat of the judgment-debtors, and nob the 
defaulting tenure under the provisions of the 
Bengal Tenancy Act. In our opinion, there 
is no foundation for this argument. To de- 
termine what passed to the purchaser at the 
ereoution-sale, we must look to the sale-oertifl- 
cate as a whole, and examine, if necessary, the 
nature and soope of the execution prooeed- 
ings. No doubt, one part of the  sale-oerü- 
fioate describes the intenest transferred as 
the right, title and interegt of the judgment- 
debtors in the property mentioned in the 
schedule; but it is explicitly stated in another 
part that the property transferred was one of 
whioh the rent was in arrear. There is no. 
room for reasonable doubt; therefore, that what 
was intended to besold and what was actually 
sold was the defaulting tenure described as 
the property of the judgment-debtors. The 
contention of the appellant ia really not sup- 
ported by the decision in Dwarka Nath v. 
Aloka Ohundra (1) upon which much reliance 
was placed. In that case, upon a construction 
of the sale-proclamation’ and the sale-oerti- 
ficate, this Court held that what had been 
sold and what wasintended to be sold, was 
not the defaulting tenure but merely the 
right, title and interest of the judgment. 
debtors. Heliance was salso placed by the 
learned Judges upon the circumstance that 


the consideration paid at the sale showed 
(1) 9 €, Cil. E 
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clearly that the auction-purchaser had so- 
quired, not the tenure, but merely the right, 
title and interest of the judgment-debtora. 
This case, in our opinion, does not lay down 
any inflexible rule of law, but must be taken 
. to have been decided on its own special facts. 
Ia the case before us, there is no room for 
serious oontroversy that the decree was for 
arrears of rent of the defaulting tenure, that 
the defaulting tenure was put up to sale, 
and that the purchaser obtained title there- 
to: The view we take is supported by the 
decisions in Akhoy Kumar v. Buoy Chand (2) 
and Nasir Muhomed v. Girtsh Chandra Ohow- 
dl«ri (3).- It cannot further be disputed that, 
in order io ascertain what really passed at 
the sale, it is nob merely open to the Court, 
but incumbent on it, if necessary, to examine 
the whole of the proceedings [Ishan Chunder 
v. Buksh Ali (4); Satish Ohunder v. Nilcomul 
(5) and Roy Radha Kissen v. Nauroiam Lol 
(6), where the authorities on the subject will 
be found collected and reviewed]. We must 
consequently hold that the plaintiff is a pus- 
chaser of a tenure at a gale for arrears of rent 
‘ander the Bengal Tenancy Act. The first 
contention of the appellants, consequently, 
fails and must be overruled. 


In support of the second contention of the 
appellants, it has been argued that as the 
defendants have been in adverse possession of 
the disputed land for over twelve years, pos- 


sibly for nearly thirty years, the interest they 


have acquired therein is an enoumbrance 
within the meaning of sections 159 and 161 of 
the Bengal Tenancy Act, and, as the plaintiff 
bas nob taken any steps,in oomformiiy with 
section 167 to annul such encumbrance, he 
is not entitled to maintain an action in eject- 
ment on the footing that the defendants are 
trespassers. Section 159 provides, that 
where a tenure is sold in execution of a 
decree for arrears ‘due in respect thereof, the 
purchaser shall take, with power to annul. the 
interests defined as encumbrances, provided 
that the power to annul shall be exercisable 
only ig manner directed by Chapter XIV of 
the Bengal Tenancy Act. Section 161 then 
provides that, for the purposes of that chap- 
fer, the term enoumbranoe", used with re- 

(3) 20 0. 818. 

8) 2 0. W. N. 261. 

A (1868) Marshall 614 

(5) 11 O. 45: 

(8) 8 O. L, J. 400 at p. 618. 
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ference to a tenure, shall mean any lien, sub- 
tenancy, easement, or other right or intereat 
created by the tenant on his tenure or hold- 
ing, or in limitation of his own interest there- 
in and not being a protected interast as de- 
fined in section 160. With regard to this 
definition, it has been contended on behalf of 
the appellants, that the rightor interest ac- 
quired by an adverse possessor of part of the 
lands included iu a tenure, is aright or in- 
terest created by the tenant on his tenure or 
holding, and in limitation of his own interest 
therein. In support of this view, reliance 
has been placed upon numerous judicial 
decisions in which the oorresponding provi- 
sions of similar statutes have been construed. 
In answer to this argument it has been coon- 
tended on behalf of the plaintifl-respondent, 
that when & lenure-holder acquiesces in the 
adverse poaseasion of a portion of his landa 


by & trespasser, he cannot rightly be said to 


create a right or interest on his tenure in 
the trespasser in limitation of his own in. 
terest therein. In ouropinion, the oonten-: 
tion of the appellants ig well founded and 
must prevail. The expression used by the 
Legislature in section 161, is closely similar ta 
the phraseology used in various statutes, 
which have been judicially constrned for 
over half s century, and which support the 
interpretation suggested on behalf of the ap. 
pellarte. ] 

In section 27 of the Revenue Sale Law, 
Aot XII of 1841, it was provided that a pur- 
chaser of an estate sold for the reoovery of 
arrears of revenue due thereon would acquire 
the estate free from all encumbrances, which 
might have been imposed upon it after the 
time of settlement. With reference to this 
provision, it was ruled by the Bengal Sudder 
Oourt in Lekhmeer Khan v, Collector of 
Rajshas (7) that the interest, &oquired by 
an adverse possessor, was an encumbrance im- 
posed upon the estate after the time of set. 
tlement. The principle upon: which this 
decision was based, was, that there was no 
real distinction between a case in which the 
defaulting proprietor had actively created an 


. interest in favour of a stranger, and the case 


in which the defaulting proprietor had ao- 
quieaced in the creation of an interest in sa 
stranger by operation of law. The result 
was the same, whether the ‘proprietor hed 


actively limited his own interest in the estate, 
(7) (1851) Beng. B. D. A. 116. 
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or had passively submitied to the imposition 
of such & limitation therein. Again, in sec- 
tion 26 of the Revenue Sale Law (Act I) 
1845, the same phraseology was re-produced 
and it was ruled by the Bengal Budder 
Court in Ram Sunkur Hoy v. Be;y Govind 
Bural (8) that the interest acquired by a 
treapaaser by adverse posseasion for the 
statutory period as against the defaulting pro- 
prietor, was an encumbrance imposed upon the 
estate taken by & purchaser‘ at a sale for 
arrears of revenue, Section 87 of the Revenue 
Sale Law (Act XI) 1859, reproduces the 
samo phraseology, and with reference to ib 
the same principle has been repeatedly 
‘affirmed by our Courts. See Golnokmones v. 
Huro Ohwnder (9), Thakor Dass v. Nwbeen 
Kishen (10), Karmi Khan v. Brojo Nath Das 
(11), Narain Chunder v. Tayler (12) and 
Moteudds Biswas v. Iskan Chandra Das 
(18). 

A similar question has arisen upon the 
construction of section 11 of the Paim Re- 
gulation (VIII of 1819) which provides that 
the purchaser acquires the property free of 
all encumbrances that might have aoorued 
uponit by any act of the defaulting proprie- 
tor. With reference to this provision, it has 
, been repeatedly held that the interest ac- 
quired by a trespasser, who has been in ad- 
verse possession of the lands of the falsk, is 
an encumbrance that has accrued upon - it 
by act of the defaulting proprietor [Gopendro 
Ohundar Miller v. Mokadam Hossein (14), 
Nuffer Ohandra v. Rajendra Lal (15), and 
Khanto Mont v. Bijoy Ohand (16)]. -~ 

When weturn tothe Sales of Under-Tenures 
Act (Act VIII B. O.) 1865 we find that seo- 
tion 16 provides that a purchaser of an 
under-tenure sold under the statute, acquires 
it free of all encumbrances which may have 
accrued thereon by any act of any holder of 
the under-tenure. This provision was inter- 
preted in the manner already described in 
the case of Mchomed Askur v. hahomed 
Wasuck (17). The same © principle has been 

8) (1852) Beng. B. D. À 

9; 8 W. R. 82. 

10) 15 W. R. 653. 

i 22 C. 344. 

13) 4 C, 108; 9 O. L. R. 151. 

(18) 18 O. L. J. 308; 16 O. W. N. 706 7 Ind. Cas, 


(14) 21 O. 703. 

(15) 85 O. 167. 

(18) 19 O. 787. 
(17) 93 W. B. 418 
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applied in the case of sales under section 105 
of the Bengal Rent Law (Act X) 1859, 
Woomesh Ohunder v. Raj Nurain (18). A 
similar view was edopted with reference 
to section-71 of the Assam Lend and Revenue 
Regulation 1886), in Mahomed Nanm v. 
Kani Nath Ghoee (19) where the learned 
J nudges pointed cut that there was no distinc- 
tion in principle between an encumbrance ao- 
tively orvated by the defaulter, and a statu- 
tory title acquired by an adverse possessor 
through the acquiesenoe or laches, wilful or 
negligent, on the part of the defgulter. It is 
worthy of note that the language used by the 
Legislature in séction 22 0f Regulation XI of 
1889, was very comprehensive. Under that 
section, the purchaser obtains the estate "free 
from any accidents or encumbrances that 


-may subsequently have been smposad, or have 


supertened iheheupon such as sale, gift, or 
other transter, mortgage, marriage settlement, 
or other assigpment, or the like". The 
judicial decisions, however, which we have 
reviewed, show conclusively that the lan- 
gnage used in'the subsequent statutes, though 
not amplified to the same extent as in the 
Regulation of -1822, has substantially the 
same effect. It is further worthy of note, 
that as is clear from the definitions quoted 
in Prodyole Kumar v. Rakhal Chandra (20), 
the term “encumbrance” has a comprehensive 
meaning, and there is no reason why it should 
be interpreted in & narrow and restricted 
sense. . T 


In view of these authorities, which have. 
been accepted an good law for over half & 
century, it is clear that in sections 159 and 
161 ofthe Bengal Tenancy Act, the term 

“encumbrance” ought to be interpreted so as 
to inolude the atatutory title and intereet ac- 
quired by a trespasser by adverse poesossion | 
ofa part of the lands of the defaulting 
tenure. As pointed out by Blackburn, J., 
in Mersey Docks v. Oameron (21), wire m 
Act of Parliament has received a judicial 
construction putting & oertain meaning on 
its words, and the Legislature in a subse- 
quent Act in part materia uses the same 
words, there is a presumption that the Legis- 


(18) 10 W. R. 15. 
Bak 26 C. 19044 BO. W. N. 108. 
(20) 11 C. E Cas, 249,97 


C. 822; 14 0. TUN 
ELE Xr) at p. 450; £CO.B. (x.s.) 56; 
£51.43. M. OC ET Jur. s.) 146; 18 W. R. 1669. 
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lature used those words intending to express 
the meaning ‘which fit knew had been put 
upon the same words before, and, unless 
there is something to rebut that presump- 
tion, the Act should be so construed, even if 
the words were such that they might origi- 
nally have been oonstrued otherwise. For 
other applications of the same principle of 
construction, reference may be made to the 
decision of the Judicial Committee in 
Ruckma Boye v. Inlloobhoy (22); and of this 
Court in Kamins Debi v. Promotha Nath 
Mukeries (23). We must hold, therefore, 
that the atatutory title acquired by the 
defendants against the defaulting tenure- 
holder by adverse proasession, is an 
encumbrance within the meaning of sec- 
tions 159 and 161 of the Bengal Tenancy 
Act. 


The only other question, which requires 
consideration is, whether such encumbrance 
could be snnuHed in any manner other than 
what is provided in section 167 of the Ben- 
gal Tenancy Act. Riven if there had been yo 
express provision in section 159 - that the 
powers to annul an encumbrance shall be 
exeroisable-only in the manner directed by 
Ohapter XIV of the Bengal Tenenoy Aot, 
the position, would have been incontestable 
that, as explained in the judgment of a Full 
Bench of this Court in Collector of Pabna v. 
Rama Nath Tagore (21), where the Legis- 
lature bas crpated an obligation to be enforced 
in @ specific manner, as & general rule, per- 
formance could not be enforced in any other 
way. Here, however, the provisions of geo- 
tions 159, 164, are specific, and the power 
to annul an encumbrance can be exer- 
cised only in oonfirmity with the procedure 
laid down in section 107: [Soshi Bhusan Guha 
v. Gogan Chunder Shak (25) and Ohundra 
Sahat v. Kalli Prosonno Ohwokerbuiiy (23) ]. 
It is conceded thgt the plaintiff has not fol- 
lowed that procedure. Consequently, the en. 
cumbranoe has not been annulled, that is, the 
title of the defendants had not been extin- 
guished, and they are not liable to be evict- 
ed by the plaintiff. The second ground 
unged by the defendants must consequently 
prevail. 


a 


(38) 18 0. L. J. 597; 10 Ind. Cas. 401. 
(M 7 W. B. 101, B. L R Sup. Vol. 680. 
25) $3 O, 364. 

(28) 33 0. 254. 
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The result is, that this appeal must be al- 
lowed, the order of the Subordinate | Judge 
discharged, and the suit dismissed with costs 
in all the Courts. ; 

This judgment, it is conceded, will govern 
the other two appeals, and consequently the 
suits, out of which those appeals arise, will 
stand dismissed with costs in all the Courts. 
We assess the hearing fee at one gold mohwr 
in each cage. | 

Appeals allowed. 
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CALCUTTA HIGH COURT. 
Misortcameous Civin Appears Nos, 808 AND 
311 or 1910. 
June 26, 1911. 
Present: — Mr. Justice Coxe and 
Mr. Justice Teunon. 
July 26, 1911. 

Mr. Justice D. Ohattarjee. 
NAGENDRA OHANDRA BANERJEE — 
Drone. BOLDEE— À PPBLLAÁT 

cereus 
HARENDRA NATH MUKHERJER— 


JUDGMENT-DEBTOR— RESPONDENT. 

Faecution of decree— Matter referred to arbitration — 
New instalment decres—New decrees capable of execution 
though old decree barred—Oivil Procedure Code (Act 
XIV of 1883), ss. 535, 620, 

The decree-holder obtained & deoree against the 
judgment-debtor in the Oaloutia Small Causa Oourt in 
1805. This decree was transferred for expoution to 
the Bub-Judge of Nadia. The dooree-holder andearour- 
ed in vain toexecute it—his last application for 
execution being ted in 1906. This was objected 
toby the judgment-debtor. The parties ultimately 
agreed to refer the matter to arbitration. The arbi- 
trator gave his award on March 18th,1907 as follows: 
“The judgment-debtor withdraws his objections, and 
the decree-holder agrees to take the decretal amount 
by instalments as follows, * * "The remainder will have 
to be paid in two years more in half shares. In the 
event of non-payment the decree-holder will be at li. 
berby to exocute and io iealise fhe money 
by attachment and sale of the jadgment-debtor’s pro- 
party.” On recaiving this award, the Oourt ordered 

that the award is approved and accepted by the 
Court, and in terms thereof the original decree is 
modified and a decree is to be substituted as set 
forth in the ciples sede by both parties, 
This execution cmse is in terma of the said 
award". On August 26th, 1006, a formal decree was 
drawn up in terms of the award. 


The judgment-debtor ped the firat instalment and 
on March 31st, 1900, the decree-holder applied for exe- 
cution of the decree of 1008 with respect ta the second 
instalment. , Tho Judgment-debtor contended thas the 
execution of the old decree was time-barred and that 
the new decree was nob capable of execution, 
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Held, by D. Chatterjee and 1ewnon, JJ. (Cose, J 
dissenting) that the award and the order of Marck 
18th, 1907, should {be regarded and treated as an 
award and order under sections 525, 528 of the Ciril 
Procedure Code of 1882, and the decree of August 
25th, 1908, should be executed us & docree made 
in accordance with the award made under the said 
sections, and the propriety of sucha decree oould not 
be called in question by the judgment-debtor in exe- 

cution. 

Appeals from the orders of the District 
Judge of Nadia, dated March 28rd, 1910, re- 
versing those of the Sub.Judge of that Dis- 
trict, dated Angust 23rd, 1909. 

Babus Mahendra Noth Rey, Satish Ohandra 
Mukerjee and Lalit Mohan Ghose, for the Ap- 
pellant. 

Babu Basanta Kumar Bose, Tarak Ohandra 
Ohakravarti, Dwarka Nath Miter and Sattadra 
Nath Mukherajes, forthe Respondent. 

Judgment. 

Coxe, J.—The facts of the present cage are 
as follows: The appellant obtained a decree 
against the respondent in the Oaloutta Small 
Cause Gourt in 1895. This decree was trans- 
ferred for execution to the Subordinate Judge 
of Nadia. Apparently, for several ensuing 
years the appellant endeavoured in vain to 
enforce it. The last application for execution 
to which I need refer was filed in 1900. 
This was objected to by the respondent. 
The parties ultimately agreed to refer the 
matter to arbitration. The arbitrator gave 
his award on the 18th March 1907 and it 
ran as follows:— The judgment-debtor with- 
draws his objection and the decree-holder 
agrees to take the decretal amount by instal- 
ments as follows; Re. 400 to be paid within two 
months from this date and Re. 400 more to 
be paid within the course of one year. The 
remainder of the decretal amount will have to 
be paid in two years more in half shares. 
In other words, half the remainder must be 
paid within the year 1315 and the other 
half within the year 1816 B. 8. The costs 
incurred in the execution of the deoree will be. 
borne by the parties themselves. Under the 
circumstances, I consider the arrangement 
fair and recommend thatthe Court will be 
pleased to confirm the same In the event 


of non-psyment the decree-holder will be atb- 


liberty to execute the 
the money by attachment and sale of the 
judgment-debtor's property.” On receiving 
thia award the learned Subordinate Judge 
dealing with the case which related to the 


and to realise 


objection 9f the judgment-debtor, ordered— . 
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"that the award is approved by the Court 
and this case is disposed of in terms thereof. 
The judgment-debtor withdraws from th 
objection, which ia, therefore, rejected ud 
the case is dismissed" And ths same day 
the Subordinate Judge, dealing with the case 
which related to the deoree-holder'sapplication 
for execution, passed an order to the effect 
that—' be award is approved and aooept- 
ed by the Court, aud in terms thereof the ori- 
ginal decree is modifled and a decree ia to be 
substituted as set forth in the award and 
agreed upon by both parties This execution 
case is dismissed in terms of the said award.” 
About a year and a half later, on the 25th 
August 1908, in the case relating to the objec- 
tion of the judgmeut-debtor, a formal decree 
was drawn up tothe effect that the case be 
deareed in terms of the award. 

The judgment-debtor seems to have paid 
the first instalment and on the Slst March. 
1909, the desree-holder applied for exeontion 
of this decree of 1908 with respect to the 
sooond instalment. The Courts balow hava 
refused this application and the decree- 


. holder appeals. 


It is argued on his bahalf that the’ order of 
the 18th March 1907 extinguished the origin- 
al decres and amounted to a new dearse which 
can be exeouted in the ordinary course. The 
decisions in JAÀabar Mahumed v. Modan 
Bonahar (1); Hukum Ohund Oswal v. Tahar- 
wun-nessa Bibi (2); Tukaram v. Anant Bhatt. 
(3); Belehambers v. Sarat Chandra Ghosh (4) 
were cited on behalf of this argument. Now, 
no doubt, when the original deoree is com- 
pletely superseded by a subsequent contract, 
the cases cited are authority that that con- 
tract ig not rendered void by section 257A 
of the Oode of 1882, so as to bar a gubse- 
quent suit upon it. There is no case, how- 
ever, in which such a contract has been re. 
cognised in execution and in Jhabar Mahomed 


v. Madan Sonahar (1), it was held that auch 


a contract could only be enforced by a fresh 
suit. And, even where the question is not’ 
one of execution but of a subsequent suit, the 
teat whether the contract is enforceable or 
not turns on the point.whether the judgment- 
debt, gua judgment-debt, is or is not put an: 
end to, | Venkata Subramania Ayyar v. Koram 

(1) 11 0. 671. 

g 16 0, &4 

3) 25 B. 258. 

4) 85 O. 870, 12 C. W. N. 074, 7 C. L. J. AB, 
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Kannan Ahmad (5), followed in Gopal Sahu 
v. Brij Kishore Pershad (6), as well as in Bel- 
chambers v. Sarat-Ohandra Ghose (4). 

Now I do nát think that the arbitrator's 
award in this cage extinguished the former 
decree. The oojoluding words— In the event 
of non-payment the deorae-holder will be at 
liberty to execnte the and to 
realise the mohey.. by attachment and sale", 

where the missing word appears to be 

"dearee") indicate that the arbitrator con. 
templated the execution of the original decree 
in the event of hon-payment. The decree to 
which reference is: intended can hardly be 
the decree which the arbitrator expected to 
be drawn up on Phe award. Ido not think 
he expected any ` such decree to be drawn up. 
The words occurring a title before, — the costa 
incurred in the execution of the decree,” cer- 
tainly refer to the original decree. It seems to 
me, therefore, that the award so far from 
extinguishing the- former decree and subsist- 
ing & new oontract therefor, merely made an 
alteration in the time of payment and intend- 
ed that that payment should be enforced in 
execation of the original decree. Nor is the 
matter carried further by the order on the 
judgment-debtor’s objection. The order on 
the petition for execution, however, does go 
further. It provides that the original decree 
be modified and a deorée be substituted ng 
sot forth in the award. Baut, apart from the 
fact that the modification ofthe original deoree 
is not necessarily, inconsistent wich the sup- 
position that the Yow decree is to be euforoed 
by execution of the old decree, the new decree 
which was long afterwards drawa up waa 
simply in accordance with the award. If 
the award, therefore, did not extinguish the 








old decree it could not be extingnished by - 


the terms of the order of the 18th March, 
which found no place in the ultimate decree. 
It appears to me, therefore, that the so-called 
decree of August 1908 merely provided that 
the sums payable under i5 were to be realised 
in execution of the decree of 1895, and if the 
execution of that decree was barred, the exis- 
tence of the subsequent decree would not save 
the execution from the ope of section 
230 Civil Procedare Code. 

Nor cen the order be regarded asa sabse- 
quent order" within the meaning of section 


990. Section 210 shows how an order of 


n 28 M. 19. 
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that kind can be made. Ib can only be made 
by the Court which passed the deore»s, and 


the section lays down in express terms that, 


seve as provided in that section and section 
203, no decree shall be altered at the re- 
quest of parties. This direct and emphatic 
provision of the Code cannot, in my opinion, 


: be evaded. It seems to me that the order now 


under consideration derives whaterer value 
it may have from the faot that it was passed 
by cousent of parties and section 310 seems 
to me to deal definitely with this question of 
consent of parties and to lay down. under 
what circumstancas effect may, and under 
what circumstances effect may not, bs given 
io such consent. 

Next, it is argued that the decrees of August 
1908, whether ib be good or bad, caunot be 
questioned by the exeouting Court. Inthe view 
that I take of that decree this question does 
nob arise, as [ hold that the deorea, as it 
glands, does not justify the execution of auy- 
thing but the original deore». The point, 
however, has been fully argaed and I‘ think 
No doubt an erson- 
tion Oourk cannot go behind a real deoree, 
Maharaja of Baharutpwr v. Rant Kanno (7). 
But Iam not prepared to hold that no order 
which may bear the name of a deoree can be 
questioned in execution. The decree now 
before us is nob a decree in s saib. The 
number it baars, “56 Miscellaneous," is not 
the number of a suit under section 908.0f tha” 
Oode. In place of the “particalara -of "the 
claim" required by that section appears the 
judgment-debtor's objection to the execution 
and the relief sought i is the dismissal of the 
application for éxeoution. It has been arga- 
ed that the order may be regarded as ana- 
logous to anorder under seoti»n 538 or to one 
under section 238. It may be analogous to 
an order under section 523 bat, in my opi- 
nion, it is nob such an order and cannot be 
g2 treated. And I know of no authority 
which justifies the execution of an order 
recording a payment under section 9583, 

It appears to me that this ao called deorea 
isa mere pretence. The Subordinate Judge 
had no power to sanction an agreement to 
give time- for the satisfaction of a judgment 
debt; he bad no power to extend the’ period 
of limitation and he had no power to- alter 
another Court/s decree. He oould not do. 


these things by calling m order | & de- 
(1) 88 A. 181. 
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cree and by forcing it with considerable 
difücalty into the form of a decres. The 
judgment-debtor is, in my opinion, entitled 
to show that this order is nota decree at 
all but merely an illegal order, in the garb 
of a deoree, sarctioning an arrangement 
which could not be enforced in execution. 
Thirdly, ib bas been argued that the 
judgment-debtor is estopped by his condact 
from contesting the present application and 
from pleading that the order of Auguat 
1903 is not a deoree. Bat as this order, if 
it could have avy effect at all, could only 
obtain that effect by defeating the provisions 
of section 257A and section 230, no question 


of eatoppel can arise. And, of course, if the. 


view that I take of the firat point be oorreot, 
this third point does not really arise. 

I would, therefore, dismiss the appeal but, 
in the circumstances, without costs. 

Teauoo, J—In this case, it appears that 
on the 24th of June 1895 the decree- 
holder'appellent obtained a decree in the 
Small Cause Court, Caleutta, against the 
judgment-debtor-respondent. 

The decree was transferred under the 
provisions of section 223 of the Code of 
Oivil Procedure, 18382, to the Court of the 
. Bnbordinate Judge of Nadia, and in that 
Court in 1906 the decree holder made 
his ^7th application for execution. The 


judgment-debtor preferred oertain objec-- 


tions and iu the proceedings arising out of 
hie petition and the decree-holder's appli- 
cation the watters in dispute between the 
parties were on their application referred by 
the Court tò arbitration. Before the arbitra. 
tor the parties came to terms and on the 18th 
March 1907 the arbitrator submitted to the 
Court the following report: - 


"Both parties have appeared before me. ' 


They are nearly related to one another 
and at my suggestion they have very 
properly made an amicable settlement 
of the disputes. The judgment-debtor 
withdraws his objection and the dearee- 
holder agrees to take the decretal 
amount by instalments as follows: Ha. 400 
to ba paid within 2 months from this 
date and Rs. 400 more to be paid 
within the course of one year. The re- 
mainder of the decretal amount will have 
to be paid in two years, 
shares. In other words, half tke remain- 
der must be paid within ihe year 1815, 
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and the other half within the year 1316 
B.B. The costa inourred io the execa- 
tion of the deoree will be borne by the 
parties themselves, Under the circumstances 
I oonsider the arrangement fair and re- 
commend that the Oourt will be pleased 
to confirm the same. In the event of 
non-payment:the deoree-holder will be at 
liberty to execute the (P) and to realise the 
money by attachment and sale of the judg- 
ment-debtor’s property. The siguatures of 
tbe deoree-holder and judgment-debtur are 
affixed. ” 

As for statistical purposes the decree- 
holder’s application for exeeution and the 
judgment-deblor’s petition of objection had 
been separately numbered, the Subordinate 
Judge proceeded or the arbitrator’s re- 
port to pass two orders. The order re- 
corded on the order sheet of the cass 
arising ont of the judgment debtor's peti- 
tion is as follows:— 


“The arbitrator has filed hia award. 


. Judgment-debtor's Pleader intimates that 


no objection will be preferred on either 
side as it is based upon compromise. It 
is not necessary to grant time for filing 
of objections. | 

“It ig ordered that the award be approved 
und this case is disposed of in terms there- 
of. The judgment-deblor withdraws from 
the objections which sare therefore rejeot. 
ed and the case is dismissed. ” 

On the order sheet attached: to the pro- 
ceedings on the application for execution 
the order runs as follows:— 

"In this case—No. 56 of 1906,— 
the judgment-debtor took certain objec- 
tions to the execution. The matters 
were referred to arbitration. The arbitra- 
tor has filed an award based upon the ami- 
cable settlement of the parties. The award 
is approved and accepted by the Court 
and in terms thereof the original decree is 
modified, and a decree is to be anbstituted as 
set forth inthe award and agreed upon by 
both parties. This execntion case is dis- 
missed in terms of the said award, each 
party bearing his own costs.” - ^ 

Though recorded on two order sheets the 
two orders are obviously orders in oneand 
the rame matter and must” be read 
together. In the result we find that 
the judgment-debtor’s petition of objection 
and the decree-holder's application for exe- 
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cution of the decree of 1895 were alike 
dismissed, and an order made that in 
place of the subsisting original decree 
there should be subatitnuted a decree in 
modified sarma based on the arbibrator's 
award. 

These Sela were paased on the 18th 
March 1907 and on the 25th August 1903 
were embodied in a formal decree signed 
by the decree-holdeis, but apparently not 
by the jadgment-debtor’s Pleader. 

This decree recites the decree-holder’s 
application for execution, the judgment- 
debtors’ objections, the reference to arbitra- 
tion, the report or award of the arbitrator 
and finally declares that the decree is in 
accordance with the said award. 


The decree-bolder now applies for exe- 


cutióü of tbis decree of the lth March 
1907/25th August 1908. The application 
statas that the first instalment due on the 
18th May 1907 bhad- been paid, and no 
further payment having. been made, ere- 
cution is sought in a kb of the second 
instalment. 

The judgment debtor: without densiug the 
payment of the first instalment objected (1) 
that execution of the decree of 1895 was 
barred by limilation, (2) that the refer- 
ence to arbitration and the arrangement 
or compromise made in 1907 were coon- 
trary to law, aud (8) that the orders and 
decree based on the arbitrator’a award 
were made without jurisdiction, and were; 
therefore, null and void, and incapable of 
execution. 

The Sub-Judge held^ that the original 
decree of the Court of Small Oauses had 
been adjusted, or extinguished and that the 
validity of the subaiituted decree could 
not be questioned in execution proceedings. 

On appeal the District Judge held 
that the Court of the Subordinate Judge, 
to which the decree of the Small Cause 
Court had been sent for execution, had 
no power to substitute another decree in 
place thereof and that the decree so 
subetitnied was, therefore, a nullity, and 
incapable of execution. 

The decree-holder now sappeals to this 
Ccurt, and on bis behalf it is urged that 
the decree of 1895 should be regarded as 
extinguished or adjusted by the proceed- 
irgs of the 18th March 1907; that this 
adjusiment wes certified to the Court by 
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the, decree-holder, 
thereupon made by the Court of 
Subordinate Judge upon the  arbitrator's 
award should be regarded as one made 
subatantially in accordance with ‘the pro- 
visions of {sections 525 and 596 of the 
Code of Oivil. Procedure, 1882. It is also 
urzed that the respondents are estopped 


the 


from questioning the orders made by 
the Subordinate Judge on the 18th 
March 1907. 


On behalf of the [respondent judgment- 
debtors itis contended that the proceed- 
ings before the arbitrator represent merely 
an agreement to give time, that such ag- 
reement is void by reason of the provi- 
sione of section 9574 of thé Code of 
Civil Procedure, 1882, that if the orders 
of the 17th March 1907 are to be regarded 
as orders made under aection 210 of the 
said Codo they were made without juris- 
diction, that even if the agreement ex- 
tinguished or superseded the original dec- 
‘ree, the remedy of the decree-holder was 
by suik and not by application in execa- 
tion, and, lastly, that the procedure pree- 
cribed .in sections 523 and 526 ofthe Code 
of Civil Procedure, 1889, not having been 
followed, the orders of the 18th of March 
1907 and the formal decree in pursuanca 
thereof cannot be regarded &s orders and 
a decree made under the provisions of those 
sections, 


Now, if we havein the present case merely : 


an agreement to give time, it cannot be 
disputed that by reason of section 257A 
of the Code of Civil Procedure, 1882, that ag- 
reement ig void. Similarly’ if we have 
merely an agreement, or contract, extingnish- 
ing and superseding the original decree 
there can be no question that the decree- 
holder-appellant’s remedy was by suit. 

Thus, the questions that arise for deter- 
mination are,— 


(1) Whether the orders of the 18th March 
1907 and the decree in pursuance thereof 
should be regarded as orders and a decree 
made under section 596 of the Code of 
Civil Procedure, 1882, and (2) if not, 
whether the orders of the 18th March 
1907 should be regarded as orders made 
under section 210 of the Oivil Procedure 
Code, 1882, whether the respondents are 


~estopped from questioning the said order 


and that the decree 


= 
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and whether the original decree as modified 
by those orders can now be executed. l 

At first sight it might seem that in his 
report of the 18th March 1907, the srbi- 
trator makes no award, but merely informs 
the Court of an arrangement arrived at by 
the parties. ‘But it is clear that the Oourt 
to which the report was submitted inter- 
preted the arbitrator’s expressed approval 
of the arrangement as an award, and that 
ihe parties then and since accepted this in- 
terpretation. Hven in his present petition 
of objection the judgment-debtor speaks of 
the arbitrator's roidad, or award, and I am 
of opinion that we should not now place 
any different construction upon the the arbi- 
trator’s report. 

Sections 506 to 529 of the Oude of Civil 
Procedure 1852, do not appear to contemplate 
references to arbitration by the Court in 
execution proceedings, and this indeed is or 
was one of the coutentions of the judgment” 
debtor-respondent; the present reference may 
therefore be taken as one made without the” 
intervention of any Court. 

As already found, an award was made 
on the reference, and the report of the arbitra- 
tor containeda prayer that the Court should 
be pleased to confirm the award. 

Though submitted or handed to the Court 
by the arbitrator, the application was signed 
by the decree-holder, and may, therefore, be 
regarded as in effect the present appellant's 
application that the Oourt should pass orders, 
in accordance with the award. It is trae 
ihat the Court did not register and number 
the application but the provision in this 
behalf appears to be. one made mainly for 


^ gtatistival purposes, and the Court's failure to 


comply therewith is not, in my opinion, an 
omission which should be regarded as affect. 
ing the essential character of the application 
as a suit, or as prejudicing the rights of 
parties. 

It is true also that the Court did not issue 
notice to the other party to the arbitration, 
that is the judgment debtorr-espondent, but 
that also, it &ppears to me, ia at most an 
irregularity and cured in the present instance 
by the fact that the judgment-debtur had 
himself signed the application, had notice 
and intimated to the Court through his 
Pleader that he had in fact no cause to show. 
By the orders of the 18th March 1907 the 
Subordinate Judge thereupon in effect pro- 
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nounced judgment according to the award, 
and the decree now sought to be executed 
followed, 

In this view, no question of jurisdiction 
arises, for the submission to arbitration and 
the making of the award were both within 
the jurisdiction of the Subordinate Judge 
within whose jurisdiction also; ae parties 
reside, 

For these reasons I am of opinion that 
the orders and decrce of the 18th March 
1907 should be regarded as an order anda 
decree made under section 526 of the Code of 
Civil Procedure 1882, that they. superseded 
or extinguished the deorée nf 1895 and that 
the decree sought to be executed is capable of 
ereoution. 

I may here notice the suggestion thai, even 
if the orders and decree of the 18th March 
1907 are to be regarded as orders and a decree 
made urder section 526, even ao they. and the 
arbitrator’s award should be construed as 
providing merely that on failure tq pay the 
sums apecified, the decres-holder- shall be 
at liberty to realise by execuiion ofthe original 
decree. As that decree is barred, "execution 
has become impoesible. 

I am unable to accept ihis view. If, and 
in so far as it refers to the original decree 
the decree of March 1907 may be said to 
incorporate that decree, and in so far as 
read with the award it provides that certain 
sums shall be paid, on cr before‘ certain 
specified dates, is in itself à decree to be 
enforced and KE Tf it be said that 
this waq not the intention of the parties or 
the crbitrator, the reply is that the order ot 
the 18th March 1907 was made in the 
judgment-debtor’s presence and that his 
remedy was by appeal. 

But I am not prepared to accept the view 
that the dearee of the 18th March is in eZoeas- 


. of the award. The sabstantive, pcrtion of 


the award was, that the original deorctal 
amount should be treated as the whole sum 
due and should be paid on four specified 
dates. The somewhat obscure senterce 
following upon the preyer that the award 
shoulü be confirmed may be treated as 
surplus&ge, and was apparently so regarde 
by the Court to which the award was sub- 
mitted, 

As, in iLe view J have taken, the decree 
scvght io Fe cxccuied is cne made under 


sceticn. $£6 of the Ccde cf Civil Procedure 
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1882, and is capable of exeoation. I need not 
discus the second question. 

For the reasons given, I phonld decree this 
appeal, with costs. 
. Coxe and Tennon, JJ.—As we differ, the 
case will-be laid before the learned Ohief 
Justice for referenoe to a third Judge. 

Coxe and Teunon, JJ. —(4th July 1911).— 

Under sections 98, 108 of the Code, we state 
the point of law on which we differ in the 
following terms. 
"^ Should the award and the ordera of the 
18th March 1907 be regarded and treated as 
an award and orders under sections 595, 526 
of the Civil Procedure Code, 1882, and should 
the decree of the 25th August 1908 be executed 
a3 a decree made in accordance with an award 
made under the said sectionP 

he case was referred to Mr. Justioe D. 

Chatterjee who heard it on July 17th, 1911. 

Chatterjee, J. The deoree-holder obtained 
a decreo for Ra. 1,360 in the OCaloutta Small 
Oause Court in 1895 and had it transferred 


tothe Court of the Subordinate Judge of, 
The seventh applica: 


Nadia for execution. 
tion was made in 1908 and was entered às 
execution Case No. 108 of 1908 and the seventh 
objection by the judgment-debtor was num- 
bered as Miscellaneous No. 56 of 1908. 
Pending thia execution, the parties applied for 
referring all matters in diepute between them 
to the arbitration of Babu Prosono Kumar 
Bose, alocal Pleader,andthe Court made the 
reference accordingly. Before the arbitrator the 
‘parties agreed to certain terms under which 
the decretal amount as it then stood was to 
be paid in certain instalments, failing which 
the decretal amount could be recovered by 
the attachment and sale of the properties 
of the judgment-debtor. The arbitrator asked 
that the agreement might be confirmed and 
his report was signed by both the parties. 
The Judge paased a fresh decree in accordance 
with thik report. Thefirst instalment of Ra. 400 
under the new arrangement was paid on the 
15th May 1907 just within 12 years of the 
original decree and the formal decree was 
signed on the 25th August 1608. The 
decree-holder then applied for executing this 
decree on the Blat Maroh 1909 for the 
seoond instalment and the judgment-debtor at 
once turned round and objected that the 
decree of 1895 was the only decree that could 
be executed and the later decree was «lira 
tires so that execution was barred under 
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section 230 of the Civil Procedure Code. The 
first Court allowed exesoution to proceed but 
the District Judge on appeal accepted the 
objection of the judgment debtor. On second 


appeal by the dearee-holder there has been a 


difference of opinion between the two learned 
Judges before whom the appeal was heard 
and hence this reference under seotions 98 
and 108 of the Oivil Procedure Oode, Act V of 
1908. The decree-holder contended before 
the learned Judges (1) that the Nadia Court 
was within ita jurisdiotion in passing a new 
decree and its action had in any case warrant 
under sections 595 and 526 of the old Oivil 
Procedure Code; (2) that a decree having been 
already passed the executing Conrt Lad no 
jurisdiction to go behind the deorée (3); that 
the judgment-debtor was estopped from 
making the objection that he now made. 

Mr. Justice Core overruled all these ob- 
jections; but Mr. Justice Teunon was of 
opinion that the frst ground was good and 
did not, therefore, think it necessary to go 
into the two other grounds. The point in 
differenoe has been atated by the learned 
Judges as— should the award and the order 
of the 18th March 1907 be regarded and 
treated as an award and orders under geo- 
tions 525 and 526 of the Civil Procedare 
Code, 1¢83, and should the decree of the 25th 
August 1908 be executed as & decree made 
in acoordanoe with an award made under the 
Rbove seotiontP" The reference is limited 
in scope in accordance with the provisions 
of the new Code and I have to deal with this 
limited questiononly. This question must, 
however, be determined, in view of the 
peculiar circumstances of the case, by refer- 
ence to the peculiar relative positions in 
whioh ihe parties have placed themselvea by 
their conduct and subject to the limitations 
imposed on permissible contentions by reason 
of such conduct. So approaching the case, I 
think that the judgment debtor cannot Lo 
heard to say that the arbitration initiated 
at his instanoe was noc an arbitration, that 
the award consented to by him was not an 
award or the decree passed in his presence 
and submitted to by him was not a decree. 
The Subordinate Judge of Nadia was per- 
feotly competent to deal with the execution 
tase and to dispose of all disputes relatirg 
io ihe execution of ihe decree. He had, 
therefore, what is oalled inherent jurisdiction 
over the subject-matter. " If he could make a 
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referenoe of the dispute to an arbitrator, the 
proceedings were in due course of law. If he 
could not, the reference was án irregularity 
which could be waived and the party so waiv- 
ing the irregularity would be barred by his 
own conduct from complaining of anch 
irregularity afterwards. But, supposing, the 
whole action of;the Oourt in A jakin to the 
arbitration was ulira vires and null and void, 
there was nothing ‘iu law to prevent: ilio 
parties from appointing an arbitrator to 
settle their differences and then the award of 
the arbitrator would be one within section 
595 and the decree under section 526. Lord 
Watson, in delivering the indgment of the 
Privy Council in the oase of Ledgard v. Bull 
(8), s&ys— the District Judge]was perfectly 
competent to entertain and try the suit if ib 
were competently brought and their Lord- 
ships do not déubt that in sucha case a 
defendant may be barred by hia own conduct 
from objecting to irregularities in the in- 
stitution of the anit. When the Judge has 
no inberent jurisdiction over the subject- 
matter of a suit, the parties cannot, by their 
inutual consent, convert it into a proper 
judicial process, although they may constitute 
the Judge their arbiter and be bound by_ his 
decision on the merits when these are sub- 
mitted to him. Bat there are numerous 
authorities which’ establish that when, in & 
cause which the Judge is competent to try, 
the parties withont objection join issue and go 
to trial upon the merita, the defendant cannot 
subsequently dispute his jurisdiction upon 
the ground that there werd irregularitios in 
the initial procedure which, if objected to at 
the time, would have led to the dismissal of 
the guit." Applying these principles to the 
present cese, I hold that, as between the 
parties to the case, there was an award of the 
arbitrator which may at the least be a private 
award under section $25, the Court purport- 
ed to pass a decree which on the above view 
would be one under section 526 of the Civil 
Procedure Code, and the propriety of such & 
decree cannot be called in queation by the 
judgment-debtor in execution. In the result, 
therefore, Í answer the question asked in the 
affirmative. The dearee-holder is entitled to 
the costs of thia hearing and I assess the same 
at two gold mohwrs. 


(8) 9 A. 191; 13 L 4. 134, 


INDIAN OASES. 


f1911 


Coxe and Teunon, JJ,—(27th July 1911) 
— Appeal No. 308 will be decreed. The 
order of the District Judge will be set aside 
and the execution will proceed. The appel- 
lant will be entitled to his oosts of this 
Court, which we assess at two gold mohurs, 
and of the lower Appellate Court. 

In Appeal No. 811, we think that the costa, 
to which the appeal relates, were covered by 
the award. The appeal will be dismissed 
with costa, which we assess at two gold 
mohure, 

Appeal No. 808 allowed. 
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CALCUTTA HIGH COURT. 
Bkcoxpo Crivin Apvprat No. 1028 or 1909, 

July 17, 1911. s 

Present;:— Mr. Justice Holmwood and 
Mr. Justice N. Chatierjea. 
RAM DOYAL DAS— DrrrzxXDAXI— 
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REMAINING DerexDaxTs—Resroyperis. 
Morigage—Bale- -Purchase by mortgages in emeculion 
—Previous purchase in caecution of money decree— 
Priority of title— Lis pendens, whether applioable to ex 
parto decree and purchase in execution, 
A purchase of the mortgaged property by the mort- 
in execution of an ez parie mortgage-docres, 
has priority over a previous purchase by an execution 
creditor in execution of a money-decree obtained- 
adara the di ae during the pendency of the 


na bari of lis pendeas is applicable to ow parte 
ae suite and purchases In execution. ' 

The cases of Upendra Ohandia Singh v. Mohri Lal 
Marucr:, 81 O 745; and Krishna Kamini Debi v. 
Dinomony Ohowdhrunani, 31 O. 658 (so far as it doals 
with ihe question of lis pendens), cannot now be 
considered as good law, having regard to tho dg ded 
the Privy Council in Fuiyas Husein v. Munshi Prog 
Narain, 110. W. N. 601; 4A. L. J. 844 6 C, D. J. 
568, 17 M. L. J. 288, 0 Fom. L. R. 6564 2 M. L. T. 
191, 39 A. 880; 10 O. 0. 314 

Appeal from the decr&e of the Additional 
Bub-Judge of Chittagong, dated February 
25th, 1909, reversing that of the ‘second 
Mansit of Ohittagong dated March 2Cth, 1908. 

Babu Tarak Ohandra Ohakrawm ti tor the 
Appellant. 

Babu.Batkuntha Nath Dass, for the He. 
spondents. 

Judgment.—tThis appeal arises ont 
of a enit brcuglt by the plaintiff to recover 
porrersion cf a certain ftalwg. The contest 
ig between him and defendant No. $. It ap- 
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pears that the falug was mortgaged by de 
then owner Iguf Ali to. defendant No. 5, who, 
on the 20th July 1900, brought a suit upon 
his mortgage, and on 21st*November 1900 
obtained an'e parte decree. During the 
pendency of that suit the present plaintiff 
having obtained a money-decree against Isuf 
Ali, brought the fai«q to sale in execution 
and purchased it himself on 9th November 
1900, Thereafter, defendant No. 5 proceeded 
to execute his mortgage-decree, andon the 
property being put up for sale, purchased ib 
on 9th October 1901. Itis said that the 
mortgage in favour of defengant No. 6 was 
void for want of registration under the pro- 
visions of section 19 of the Bengal Tenancy 
Act. No objection was, however, taken on 
this ground in the mortgage-suit. 


The Court of first instance dismissed the 
plaintiff's suit, On appeal, the Subordinate 
Judge has granted him a decree holding 
thatthe dootzine of lis pendens has no &ppli- 


cation to the present came, because the decree. 


in the mortgage-suit was passed ez parie and 
he has relied upon the case, of Upendra 
Chandra Singh v. Mohri Lal Marwari (1). 
That case and the case of Krishna Kamini 
Debi v. Dinomany Chowdhurant (2) (so far as 
it deals. with the question of lis pendens) cannot 
now be considered as good law having regard 
to the ruling of the Judicial Committee of' 
ihe Privy Council in Fuiyes Husin Khon v. 
Munihi Prag Naroin (8). The Bombay 
High Court, in a onse decided about the same 
time, took the game view Boo Krishnappa v. 
Bhicappa(4)]. The mortgage-suit was olearly 
in its nature and inception contentious and 
the fact that the defendant having lost all 
his interest in the property by reason of the 
plaintiff's auction-purchase, took no steps to 
contest the case, cannot maké avy difference. 
The plaintiff purchased at his own risk, he took 
no steps to intervene in, and contest the mort- 
gage suit; and he cannot now be.heard to say 
that his purchase has priority over that of 
defendant No b. It is now settled that the 
doctrine of ks pendens applies to cases of pur- 
chase in execution [see Radhamadhuwb Holdar 


(1) 81 Q. 145. 
3) 31 O. 568. 
(8) 11 O. W. N. 501; 4 A. L. J. 844; 6 O. L. J. 603, 
17 M. L. J. 303; 9 Bom. L. R. 650, 2 M. L.T. 191; 29 
A. 380; 10 O. O. 814. 

(4) 81 B. 808; 0 Bom. L, R. 589, 
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v. Monohur Mukerji (5)] and Ishan Ohunden 
S«rkar y. Beni Madhub Sirkar (6). It was 
argued for the -plaintiff that the mcrtgage- 
decree in favour ‘of defendant No. 5 was col- 
lusive. There appears to be no foundation 
for such a statement. As to the legality of 
the mortgage, the plaintiff cannot now ques- 
tion it. His purchase cannot be allowed to 
affect the rightwof defendant Np. 5 under hia 
decree. The purchase by defendant No. 5 
must, therefore, have the priority. 

The appeal is allowed, the decree of the 
lower Appellate Oourt set aside and the 
decree of the Court of first instance restorod. 
The appellant niust have his costs in this and 
the lower Ap Court. 


Appeal allowed. 
e 15 O. 756, 15 L A 96. 
8) 24 O. 63 at p.74 1 O. W. N. 36. 





OALOUTTA HIGH OOURT. 
Srcoxp Civin Apprat No. 1886 or 1909. 
July 14, 1911. 
Present; — Mr. Justico Mookerjee and 
Mr. Justice Oarndoff. 
NANDKUMAR DOBBY AND OFHERS— 
DrENDANTS-— ÀPPELLAMTS 
Yêrsus 


AJODHYA SAHU—P arstivr— 


RESPONDENT. 

Public Demands Recovery Act (VII B. O. of 1890), 
sale wader— Whaj passes at sale—Realisation of se- 
curity — Tdmitation—-Beagal Tenancy Act (VIII of 
1885), Sch, UT, Art. 8— Mortgage of occupancy-holding— 
Subsequent disfoseassion of ralyab by landlord — 
Dispessession jor more than period of limitation, 
effect of. 

Tho effect ofa mle uncer the Public Demands 
Reoovery Act, is to pass to the purchaser merely 
the right, title andinterest of the persons named as- 
the judgment-debtors in the certificate, 

Shekaai Husain v. Sasi Kar, 190. 783 and Raja 
^ Koer v. Ganga Singh, 1 Ind. Cas. 107; 18 0. W, N. 
750, relied upon. 

` The Act does not contemplate the realisation of a 
security. If the Searetary of State intends to en. 
force a security, he must proceed by way of & re- 
gular suit. 

In 1889 an pueda -ratyat borrowed money from 
Government. In 18024 he was disposscased by Lis 

landlords from his holding who since then oon- 
tinned in possession. In 1908 the Government brought 
the holding to sale in execution of a certificate under 
the Public Demands Hecovery Act for the money bor- 
rowed by theratyat, and plaintiff the same. 
He then brought & suit against the landlords to re- 
cover of possesion of the holding: 

Held, that, the principle of section 28 of the Limita- 
tion Act was applicable to cases governed by Article 3 of 
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edule III of the Bengal Tenancy Act, and as the 
IBS In ang eg mA the law of 
limitation, the practical effect was thoextinotion vf his 
title in favour of the landiords in 1894, and the plein- 
tiff as purchaser at the certificate-sale did not acquire 
any interest which he could enforce against the 
landlords.  . 

There is some divergence of judicial opinion on the 
question, whether adverse possession on the part 
of a landlord operates to extinguish merely the equity 
of redemption of also the interest of the mortgages. 

Appeal from the decree of the -Sub-Judge 
of Mozaffarpur, dated April 5th 1909, confirm- 
ing that of the Munaif of Motihari dated 
August 22nd 1908. . un 

Babus Umaka Mookerjee and Surendra 
Nath Guha, for the Appellants. 


Moulvi Syed Shamexl Huda and Babus 


Kumar Sankar Roy, for the Respondent. 
Judgment. 

Mooker]ee, J.—The subject matter of the 
litigation, which has given rise to this &p- 
peal, isa parcel of land which admittedly 
belonged originally to one Biku Dhobi as his 
occnpancy-holding. On the 4th March 1889 
Biku borrowed money from Government for 
agricultural purposes, and executed & mort- 
gage of his holding to the Searelary of State 
for India in Council. He was unable to re- 
pay the loan on the day fixed and the result 
was, that in execution ofa certifloate mada 
under the Public Demands Recovery Act, 
1895, the holding was brought to aale, and 
was purchased on the 6th August 1902, by 
the plaintiff, now re&pondent before us. 
On the llth November 1907, the plaintiff 
commenoed this snit for declaration of hig 
title and for recovery of pdssession against 
+wo seta of defendants; the second set of de- 
fondants oomprised the landlords of tke 
holding, and the first set was composed of 
mortgagees from them who, in execution of 
a mortgage-decree, were about to sell the 
estate within which thé disputed holding is 
situated. The plaintiffs sought for a declara- 
tion that the land waa the ocenpanoy bolding 
of Biku, and not the proprietor's private land 
as falsely alleged by the second set of defend. 
ante, and that, consequently, it was not 
liable to be sold in - execution of the mort 
gage decree held by the first set of defendanta, 
The defendants denied that the disputed land 
was the holding of Biku, and asserted that it 
was the private land of the.proprietor who 
had been in direct posseesion since at least 
1:99. The defendants’ | | 
that, if Biku had at any time a tenanoy-in- 
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terest in the land, ib had been extinguished 
by adverse possession on the part of the 
landlords, and that, in any event, the plaintiff 
had not by his purchase at the balo under 
the Public Demands Recovery Act, acquired 
a title capable of enforcement against the 
landlords or their representatives in interest. 
The Courta below have concurrently over- 
ruled these contentions and, in the view that 
the claim ia rot barred by limitation, have 
made & decree in favour of the plaintiffs. 
The: defendants have now appealed to this 
Court, and on their behalf the decision of 
the Subordinate Judge has been assailed on 
the ground that, in the events which have 
happened, Biku Dhobi had nó subsisting 
interests in the disputed land at the time” 
of thb's&le under the Publio Demands Re. 
covery Act,and that, consequently, it was 
not competent to the Secretary of State for 
India in. Council to confer on the auction- 
purchaser any title which may be deemed: 
valid against the landlords. This contention: 
been sought to be supported from two 
distinct points of view namely, frs, that 
the effect of the gale, under the Publie 
Demands Recovery Act, was to transfer 
to the purchaser the right, title and in- 
terest of the iudgwuent- debtor, and that, 
before thab date, snch right, title and in- 
terest had been extinguished by adverse 
possession of the landlords for tho statutory 
period of two years; and secondly, that, even 
if the certificate sale be deemed to be a 
sale held for the enforcement of ihe ge- 
curity in favour of the Secretary of State 
for India in Oonnorl, the auction-purchaser 
could not acquire any title because by . 
reason of the adverse posseasion of tbe 
landlords, the equity of redemption of 
the mortgagor as also the interest of 
the mortgagee had been extinguished. 
In so far asthe first of these contentions 
ia concerned, it is well settled by a series 
of decisions .of this Court, beginning with 


the case of Shakaaé. Husain v. Sos Kar 
(1) and ending with the case of Raja 
Koer v. Ganga Singh (2), that the effect of 


& sale underthe Publio Demanda Recovery 
Act, is to pass to the purchaser mierely 
the right, tifle and interest of the persona 
named as judgment- debtors in the certifi- 


(1) 10 0. 783. 
(8) 18 O. W. N. 750; 1 Ind, Oaa, 197. 
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cate. Bee alse  Bwpram v. Iswar (8); 
Ahsanulle v. Manjura Banoo (4); Bai- 
kunto Nath v. Uday Ohand (5); Abdal Hai v. 
Guirai (6); Baijnath v. Ramgwi (7). Seo- 
tion 10 of the Public Demands Recovery Act 
1895 further provides that the cerlificate, 
after it haa been filed and duly notified, binds 
all immoveable property of the judgment- 
debtors situated within the jurisdiction of 
the District Collector in the same manner 
and with like effect as if- auch immove- 
able property had been attached under 
the provibions of the Code of. Civil Pro- 
cedure. Consequently, if, on the date of the 
service of the notice, the judgment-debtor 
has no subsisting interest in a particular 
parcel of land, the purchaser at the certi- 
fleate-sale. which follows can acquire no 
valid interest therein. Now, in the case 
before us, itis reasonably plain, upon the 
proceedings of the Oollector, that the carti- 
ficate was made for recovery of the debt 
aod not forthe enforcement of the se- 
curity held by the Secretary of State for 
India in Council. In fact, the Publio De- 
mands Recovery Act does not contemplate 
the realisation of a security. Tho steps taken 
are analogona to those provided by the Oivil 
Procedure Code for the enforcement of a 
money claim. ‘This is clear from section 19, 
sub-section (2), of the Pablic Demands Re- 
covery Act, 1895, which lays down that the 
certificate may be enforced and executed in 
ihe manner provided by Chapter XIX of the 
Civil Procedure Code of 1882, for the enforce- 
ment of decrees for money. The substance 
of the matter is that if the Secretary of 
State for India in Council intends to enforce 
the security, he must proceed by way of 
& regular suit; but he may practically 
abandon the security and realise the loan 
ng money olaimed,- by the summary pro- 
cedure of a certifleate under the Public 
Demands Recovery Act. This view 18 in 
&ooord with that taken in the osse of 
Luchmi Nurain Singh v. Raghu Nandan 
Sahi (8). Upon the first branch of the 
contention of the appellants, therefore, the 
question arises, whether the judgment-debtor 


(3) 8 O. W. N. 302. 

(4) 80 O. 778; 8 O. W. N. 857. 
(6) 30. L J. 811. 

(6) 20 0. 820. 

(7) 28 O: 778. 

(8) 0 O. W. N. 484. 
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Biku had any subsisting interest in the dis- 


, puted land when the notice of the certifloate 


under the Public Demands Reoovery Act was 
Bgeived upon him. Now, it has been found 
that, in 1892, thatis, 10 years before the 
date of such notice, Bika had been dispoesoas- 
ed by his landlords, who have continued in 
posseesion up io the present time. Under 
Artiole 3 of Schedule III of the Bengal Ten- 
ancy Act, Biku, as an occupancy-ryoi, dis- 
possessed from his holding by hm land- 
lords, was bound to sue for recovery of 
possession within two years from: the date 
of dispossession. He failed to do so. What, 
then, was the effect of this dispossession 
upon the title of Biku P It has been argu- 
ed, on behalf of the defendants appellants, 
that his title was-extinguished at fhe end 
of the period prescribed for the institution 
ofa suit by him. In answer to this conten- 
tion, it has been argued by the plaintiff that 
sections 184 and 185 of the Bengal Tenancy 
Act, read together, do not make section 28 
of the Limitation Act applicable to cases of 
this description. It haa been suggested, in 
fact, thatthe terms of sub-section (2) of sec- 


- tion 185 which lays down that subject to 


the provisions of Chapter XVI of the 
Bengal Tenancy Act, the provisions of the 
Indian Limitation Act shall apply to all 
suits mentioned in section 184, that is, suits 
governed by Schedule IIT annexed to 
the Act are not wide enough to attract the 
operation of seoction.28 of the Limitation 
Act to auch suits: that’section lays down that 
at the determination of tte period limited by 


‘the Indian Limitation Act to any person 


for inatituting a suit for possesssion of any 
property, his right to-such property shall be’ 
extinguished. Weare not impressed by the 
goundness of this contention of the plaintiff- 
respondent; bub even if it be held that 
section 28 of the Limitation Act has not 
been made apecifically applicable to suits 
of this description by sub-section (2) of 
section 185 of the Bangal Tenansy Act, it 
is clear that the same doctrine must be -held 
applicable on firat principles It was ruled 
by the Judicial Committee in thé case of 
Dunga Gobind Mundul v. Collecter of 24-l'er- 
gannohs (9), that if a person suffers hia right 
to be barred by the lew of limitation, the 
practical effect is the extinction of his title 


in favour of the party in possession [see alro 
(9) 11 M. L A. 8$5, 7 W, B. 21 (P, O.) 
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Inchmes Buksh v. Ranjeet (10); Fatimatulnts- 
sav. Sundar Das (11)); Jagamba v. Ram 
Chandra (12)!. The tendancy of modern deci- 
sions is undoubtedly in favour of this view, 
even in the absence of e statutory provision 
(for the extinguishment of the right to pro- 
perty) of the type we find embodied in section 
98 of the Limitation Act—[Dalip v. Deoki (18) 
and Sharaf-ud-din v. Ohand:a Mani (14)]* 
ihe oontrary view sometimes maintained, 
[Doe v. Kwppw (I5); Secretary of Siate v. 
Vira Rayau (16) | is opposed to the decisions 
of their Lordships of the Judicial Committee 
just mentioned, and cannot be supported. 
We are of opinion, therefore, that, even if it 
be held that section 28 of the Limitation Act 
does not directly apply to cases governed 
by Article 8 of Schedule III of the Bengal 
Tenancy Act, the principle is applicable; 
and that, consequently, the title of Biku 
in the case before us was oxtinguished 
in 1894. In 1902, when proceedings were 
taken under the Public Demands Recovery 
Act, he had consequently no subsisting 
interest which could be attached and mold. 
In this view, the plaintiff, as purchaser 
at a ceriifloate-sale, has not acquired any 
interest which he can enforce against the 
landlords, who by adverse possession have 
acquired an indefeasible title to the property. 
The first branch of the contention of the 
appellants must, therefore, prevail. 

In so far as the second contention of 
the appellants is concerned, it has been 
argued that, if the certificate proceedings 
be assumed to have been appropriately 
taken for the enforcement df the security 
held by the Secretary of State for India 
in Council; the plaintiff-reepondent has not 
acquired any title to the disputed proper- 
ty, beoause before the security was sought 
to be enforced, the idfereat of the mortgagor, 
as also of the mcrtgagee, had been erx- 
tinguished by adverse possession for the 
statutory period by the landlords. In support 
of this proposition, reliance has beeen placed 
upon the cases of Ram Ooomar Sein v. Pro- 
sonno Coomar Sein (17) and Karan Singh v. 

(10) 18 B. L. B, 177; 20 W. B. 875 (P. 0.) 

us 27 L À. 108; 37 O. 1004). 


13) 31 O. 814. 

(13) 31 A. 904. 

C. W. N. 406. 

(15) 1 M. H. B. 85 at p. 80. 
em 


175. 
Q7) (1864) W, R. Gap, 876, 
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Bakar Ali Khan (18). The question raised 
is of considerable nicety and by no means 
free from diffloulty, and we may observe 
that there has been some divergence of 
judicial opinion uponit. The contention of 
the appellants in substance is, thatthe adverse 
possession on the part of the landlords 
‘operated to extinguish, not merely the equity 
of redemption, but also the interest of 
the mortgagee. There can be no room for 
controversy that, if such adverse possession 
had commenced before the execution of 
the mortgage, its operation would not bave 
been arrested by the grant of the mort- 
gage security, on the elementary principle 
that the effect of a statute of Limitation, in 
the abserice of Legislative provision to the 
contrary, must be determined with reference 
to the actual state of the title when time 
begins to run, and that, when the time 
has once commenced io run against the 
absolute owner, no subsequent alteration 
in the title will postpone the bar. Where, 
however, as here, the mortgagor has been 
disposseased after the grant of the mortgage, 
the view has sometimes been maintained 
that the adverse possession does not operate 
against the mortgages [Se Aimadar Mandal 
v. Makhan Lal Day (19)] which was acceptcd 
as good-law in Fenkata Ohala v. Subramanyn 
(20). There is, however, considerable force 


Jin the contention of the appellants that the 


contrary view ought to be maintained 
on principle. The learned Vakil for the ap- 


. pellants has argued, that the right of the 


mortgages to the security subsists only so 
long a8 the mortgagor's right to the property 
subsists, and both are in the same position 
if the interest of ihe mortgagor and mot- 
gagee are equally invaded by the trespas- 
ger. This view is supported not only hy 
the case of Ram Coomor v. Fiorcnno Coomar 
(17), but also by the observations in Sheo- 
umber v. Bhowaneedon (kl); Ram Lal v. 
Masum Ali (22); Ammu v. Rama Krishna 
(23); Karan Singh v. Bakarak Khan (18), 
Anwndo Moyes v. Dhonendra Chunder (24) 
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aud Pranmaih v. Rooks1 Bagum (25) [See also 
Ohinto v. Janti (28) and Kanhu Lu v. Manki 
(27).] We are not unmindfal that in England 
it has been roled that, where land ia sub- 
jeot to a mortgage, 
run against the mortgagee in favour of a 
“stranger ih possession of the land so long 
asthe mortgagor pays interest to the mort- 
gages, or more strictly, such payment of 
interest continually chevxa the operation 
of the statute [Dos v. Wyre (28); Dos v. 
' Massey (29) and Ford v. Ager (80)! provided 


the adverse possession bagan after the orea- 


tion of the mortgage: [Thorton v. France 
(81). See alse Wyre v. Walah (89).] It is 
worthy of note, however, that the decision 
of the House of Lords in Heath v. Pugk (33), 
upon which relianoe is placed in. Asmdar 
Mandal v. Makhan Lal Dey (19), is olearly 
distinguishable, because there the mortgagee 
had commenced his action to foreclose 
the mortgagor before the adverse possessor 
had been able to extinguish the equity of 
redemption; under these circumstances, it 
was ruled that for the purposes of an ac- 
-tion in ejectment by the mortgagee, who 
had beoome full owner, time must be taken 
to run against him from the date when 
his title was perfected. In the case before 
us, the certificate proceedings, even if they 
be assumed to be prooéedings for enforoe- 
ment of the security, were not taken till 
the equity of redemption at least had 
been extinguished by adverse posseasion on 
the part of the landlords. The view 
may, therefore, tell be maintained that 
the oartificate-sale passed no title to the 
purchaser. That the question, however ia 
not free from diffleulty,is obvieus from the 
divergence of judiciel opinion whioh has 
prevailed upon it, and in American Courts, 
where the question has been much debated, 
contrary views bmve been maintained, For 

(35) 7 M. I. A, 828 at p. 852,4 W. "R. 87 (P. C.) 

(28) 18 B. 61. 

M 8 O. W. N. 001. i 

$8) (1851) 17 Q. B. 866, 85 R. R, 4S8, 20 L J. Q. 
B. 481; 15 Jur. 431. 

(29) (1851) 17 Q B. 873; 85 R. B. 403; 20 L.J. Q. 
B. 494; 15 Jur. 1081. 

(90) (1863) 2 H. & O. 279, 88 L. J. Bx. 290 8 L. T. 
546; 9 Jur. (N. a) 804 11 W. R. 1078. 
a C (1897) 2 Q. B. 143, 66 L, J. Q. B. 706, 77 L. T. 
ton (1880) 1 10 Ir. 0, L. 848. 

$9.5. D. 945 on App 7 A 0. 235; 51 L. J. Q. 

B. 297; 90 W. R. 658; 40 L. T. 82 
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instance, in Dadman v. Lamson (34) ; MoNair 


v. Dot (85) and Glass» v. Haskins (86), the 
view appeara to have baen taken that, as 
regards a third person not in privity with the 
mortgagor or mortgagee, the existence of the 
mortgage does not affect the character or 
effect of tha» adverse possession by him ‘as 
against the mortgages. On the other hand, 
in Martin v. Jaokeon (37), it was held that no 
adverse possession by the consent or on- 
nivance of & mortgagor can affect the 
mortgagee, unless if be so open as to 
give the latter notices that his rights are in- 
vaded. In go far &s the Courts in this country 
are concerned, as we have already explain- 
ed, there is a conflict of authorities, and if 
it were necessary for us to rest our decision 
on this point, we should have to consider 
whether the matter ought not to be referred 
to a Full Bench. In the view, however, we 
take of the firat contention of the dppellant, 


_it is clear that their appeal must suoooed. 


The result, therefore, ia that this appeal 
is allowed, the decrees of the Courts below 
sob aside, and the suit dismissed with costs 
in all the Courta. 

Carnduff, J.—I agree. 

] Appeal allowed, 

81) 9 Allen. 85. 


85) 34 Mise. 285; 84 Am. Dec. 78. 
80) 23 R. 1. 001; 61 Atl. 210. 
87) 67 Am. Deo, 489, 37 Pen. Btate 604. 





ALLAHABAD HIGH COURT. 

Sacoxp Orvic Appman No. 1285 or 1910. 

July 10, 1911. 

Present: —Sir George Knox, KT.. Judge, and 

Mr. Justice Karamat Husain. 
Kuar Raj SUNDAR LAL AND AXOTHES— 
PLAINTIFFS — APPELLANTS” 
versus 

AMANATULLA AND OTHERES—DArRNSDANTE— 
RESPONDENTS, 

Mortgage— Prior and puisns morigagest — Payment by 
puiene mortgages of the prior moriguge—Subsistence of 
priority for the benefit of putsne mortgages. 

When a puisne morigagee pays offs prior mort- 
gage, he must, in the absence of evidence to the 
contrary, be presumed to have kept the prior mort 
gage alive for we benefit. 

Bri Ram v. Kesri Mal, 26 A. 185; Kesri Mai v. 
Mubarak Husain, 5 A. In J. 683, 10 Ind, Oas. 556; 
Gukaldas Gopaldas v, Purawnal Premsukh Das, 10 O, 
1035, 11 I. A, 128, referred to. 

Second appeal from the decision of the Dis: 
trict Judge of Shahjahanpur, dated the 80th 
of May 1910. 
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Mr. M. L. Agarwala (with him Mr, Govind 
Prashad), for the Appellants. 
` Mr. Ghulam Mujtabs (with him Dr. Satis 
Ohandra Banesi), for the Respondents. 

ludgment.—tThe facts necessary for 
the disposal of the points raised in appeal 
are these,— i 

One Sardha Parshad was the owner of oer- 
tain shares in the villages Baleli Kunde and 
Barwamai. He, on the 18th of June 1901, 
mortgaged all of them to Babu Rem for Rs.400 
with interest at the rate of Ra. 8-2 0 per cent. 
per mensem with half yearly rests. He again, 
on the 9th of June 1908, mortgaged all of 
them to the same mortgagee for Rs. 900 with 
compound interest atthe rate of Ha. 24 per 
cent. per annum. 

Between the two bonds he, under the two 
deeds.of gift dated the 1 th of October 1901 
and the llth of September 1922 respec- 
| tively, trausferred specific plots of land in 
Baleli to Janki Parshad and Hazari Lal. 


On the 1$th of November 1903 ` Sardha: 


Prasad sold the equity of redemption in 
Baleli to Amanatullah. Under the mort- 
gages dated the 23th of February 1904, the 
16th of March 1904 and the 20th of June 
1904, respectively, Sardha Prasad mortgaged 
Kunda and Barwamai to the plaintiffs. On 
the 16th of May 1905 Sardha Prasad sold 
the equity of redemption in Kanda and 
Barwamai to Galsari Lal who, on the 28th of 
October 1905,-s0ld it to the plaintiffs. The 
plaintiffs on the 24th of June 1905, before 
purchasing the equity of redemptionin Kunda 
' and Barwamai from Gulsar» Lal, satisfied 
the prior oharges to Babu Ham on Baleli 
Kunda and Barwamai and it has been found 
that the bond dated the 9th of June 1903 
in favour of Babu Ram was fully discharged 
on the llth of April 1904. 

Two pointe are to be noticed rere. “The 
first is, that the plaintiffs had no interest 
‘in Baleli but that es they could not break 


up the unity. of the mortgages in favour ' 


. of Babu Ham they had to redeem  Baleli 
slong with Kunda and Barwamai. The 
-second is, that they redeamed Baleli, Kunda 
and Barwamai by virtue of their being the 
puisne mortgagees of Kunde and Barwamai 
under the mortgages dated the 26th of Maroh 
1904 and the 20th of June 1904. They did 
not and could nob redeem ns purchasers of 
the equity of redemption of -Kunda and 
Barwamai for they were not the purchasers 
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of the eqnity of redemption until the 28th'of 
October 1905. The plaintiffs instituted the 
suit out of which this appeal arose claim- 
ing from Amanatoilah a share of the entire 
money duo onthe mortgages in favour of 
Babu Ram proportiouate to the value of 
Baleli Kunda and Barwamai. The Court 
of first instance took them for co mortgagors 
and reduoed the-rate of interest after the 
24th of June 1905. It sasid,— The rates of 
interest provided for in the bonds are oer- 
tainly hard but they oannob be said tobe 
penal. The plaintiffs could not pay interest 
ab æ lesser rate without the creditor's oon- 
sent. I must, therefore, charge interest at 
the atipulated rate up to the date of payment 
by the plaintifs (24th June 1905.) There- 
after I will charge interest on the sum due at 
the ordinary rate of Ha 12 per cent. per 
annum, because the mortgages extingvished 
on that date and the plaintiffs are in equity 
entitled only to & reasonable rate of interest 
on the amount paid by them. "They having 
purchased a portion of the mortgaged pro- 
perty became the full owners of the property 
from that date and cannot reasonably insist 
on payment of compound interest at the exer- 
bitant rate of 374 per cent. per annum with 
half yearly resta”. 

In caloulating the value of Baleli the Court 
of first instance made the Government Revenue 
the basis of the calonlation. 

The plaintiffs appealed contending that as 
the representatives of the prior mortgagee 
Babu Ram, they were entitled to the interest 
at the contractual rate up to the date of 
payment. They took no exception to the 
Government Revenue being the besis of the 
caloulation of the value of Balali. - 

The lower Appellate Court agreed with the 
Court of first instanoe in holding the plain- 
tiffs to be the mortgagors and thus to be en- 
titled to & reasonable renti after the 24th of 
Jane 19035. In second appeal by the plaintiffs 
it is urged that the Government Revenue is 
not a correct basis for accertaining the value 
of Baleli and that the plaintiffs are entitled to 
keep the prior mortgages alive for their own 
benefit. 

As the first point was not reised in appeal 
to the lower Appellate Court we are not pre- 
pared to allow it to be taken in second appeal. 

The plea as to the rate ofinterest must pre- 
vail, The plaintiffs paid off the prior mort- 
gages in favour of Babu Ram in the capacity 


Vol, xi] 


DEBI PERSHAD t£. WaTHEWS. 


of puisse mortgagess and not of mortgagors.”’ 
In fast, they were not the ownera ofthe equity 
of redemption on the date on which they 
paid off those mortgages. In the absence of 
evidence to theo»ntrary, they must be presum- 
ed, as ruled by their Lordships of the Privy 
Council in Gukaldas Gopaldas vw. Puranmal 
Prémsukh Das(1), to have kept the prior mort- 
gages alive for their benefit. Such being 
the case, they are entitled to stand in 
the shoes of Babu Ham and to get the 
fall amount due on the prior mortgages in 
his favour:—3ee Sri Rint v. Kesi Mal (2) 
and Kesi Mal v. Mubarak Husain (3). 

For the above reasons we partly allow the 
appeal, modify the decree of the lower Appel- 
late Court and declare that. iustead of the 
sum decreed, the plaintiffs are entitled to a 
share of the entire mortgage money due on 
the two mortgages dated the 18th of Jane 
1901 and the 9th of June 1903 proportionate 
to the value of Baleli, Kunda and Bar- 
wamal. The interest is to be caleu- 
lated at the contractsal rate up to date 
of the institution of the sait, 1.e., the 12th .of 
‘Angust 1909, and from that date at the rate 
of six per cent. per annum up to the date of 
payment. We extend the time for payment 
upto the 20th of December 1911. The 
parties will bear their own costes. In other 
respects the decree of the lower Appellate 
Oourt stands. 

Appeal allowed in part. 
(1) 10 O: 1085 ; 11 I. A. 188. 


ir an 
8A.L.J 683 , 10 Ind. Cas, 556. 





ALLAHABAD HIGH COURT. 
Crvin Barvisiox. No. 19 or 1908. 
June 24, 1911. 
Preseni: —Mr. J Galion Karamat Husain. 
DEBI a aad 


B. A. O. MATHEWS-DrraspiNz— 


HaspoxpaeT. 

Cantonment Act (H of 1003), s. 10—Hepairs— 
Proceduwrs— Landlord and tenant — Liability — Rent. 

The defendant, a military officer, wasa tepant 
of the plaintiff and had the houso in which he lived 
colour-wushed at his own instanoe and also had some 
repeira executed without adopting the procedure 
laid down in Act II of 1902: Held, that he was nob 
entitled to deduct the cost of such colour-washing 

and repairs from therent due to the plaintiff, 
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Revision against the decree of the Judge 
of Small Cause Court, Cantonment Oawnpore, 
dated the 4th January 1908. 

Dr. Tej Bahadur Sapru (with him Mr. 
Rama Kani Malviya), forthe Applicant. 

Judgment.—The defendant was s 
tenant of the plaintiff and out of the rent 
to which the plaintiff was found entitled 
the defendant deducted Rs. 107 alleging 
that he had spent them as follows:—Rs. 2) 
in oolour-washing the reception rooms; 


Rs. 80, in kankering during the rains of 


Christmas 190*. 
of wood work. 

The learned Jedge of the Small Cause 
Court .at Oswnpore dismissed the claim ` 
holding that the defendant was justified 
in his action. Regarding the oolonr- washing 
be said “The defendant apparently entered 
the house before the plaintiff had completed 
the making of the house habitable. His 
request to have some colour put in the 
washing used by the plaintiff appears to me 
to-be a reasonable one and the plaintiff 
appears to mo to have gone oubof his way 
to be disobliging by enone on a white 
oolour-wash." ... ... .. "Thn the face of 
ihis warning Coy the. defendant that he 
would have the rooms oolour washed if the 
plaintiff failed to do so) I am of opinion 
that the defendant was justified in doing 
the colour-washihg. " It is to be noticed 
that the defendant called no evidence to prove 
that the particular oolour-washing in question 
was usually done in ihe houses in the 
neighbourhood." Pegarding the kankering 
and the wood work repairs the learned 
Judge said:— The defendant is an Officer of 
the Royal Army Medical Corps. Strictly 
apeaking, he should have gone through the 
procedure laid down in section 19 of the 
above Act but there is a long delay in 
the matter and the matter could be called 
urgent on sanitary grounds’’................., 
"Here, again, the plaintiff might just as well 
have obliged the defendant. The defendant's 
action in having these necessary works 
done may not have been in strict &ooord- 
ance with the law but the plaintiff would 
have had to have carried them ont by the 
decision of the Committee sooner or later 
and he has not, therefore, been done any 
wrong." | 

In revision it is urged that the defend. 
ant was bound to follow the procedure pres, 


Rs. 7 for petty repairs 


P Let hand 
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cribed by Act II of 1902 and that the colour- 

washing in question is not, within the 
definition of repairs " in the said Act. 

The expression repairs” in the said Act 
is defined as followg:— The expreesion 
‘repairs’ to a house includes such repairs 
as areusually made to houses in the neigh- 
bourhood.” Section 19 (1) of the said Act 
runs as follows:— lf the owner fails to 
execute any repairs to a house which 
the tenant, being a military officer, considers 
necessary, the Oantonment Authority may 
at therequest of the tenant and if ibis 
satisfied that such repairs or any of them 
are necessary, by notice require the owner 
to execute such repairs and such of them 
as it may consider necessary within a period 
not less than fifteen days to be specified in 
the notice.” Section 22 is as follows: — 
(a) the owner fails to 
comply with a notice issued under section 
19, sub-section (1), and has not within 
fifteen days from the service of such notice 
required that the matter be referred to s 
Committee of Arbitration, or (b) a Committee 
of Arbitration decides that repairs are neces- 
sary aud the extent to” which they are neces- 
sary, and specified the period within whioh they 
are to be executed, and the owner fails to exe- 
cute them within such period, the Military 
Works Services or the Publio Works Depart- 
ment shall, on the application of the tenant 
of the house, being A  miltary officer, 
cause the repaira specified in the notice 
or, if the matter has been referred to 
a Committee of Arbitration, in the deci- 
sion of the Committee, to” be . executed 
at the expense of the tenant, and the tenant 
may deduct the cost thereof from the rent or 
otherwise recover it from the owner.” The 
defendant violated the express provisions 
- of the law in deciding himself that those 
repairs were necessary and in having them 
himself executed. He, therefore, is not entitl- 
ed to deduct the costa thereof from the rent. 
The particular-colour wash may have been 
necessary on sanitary grounds, a fact which 
was not pleaded and of which there is no 
evidence but such a necessity cannot justify 
the breach of the law. Likewise, the facis 
that the Committee might have deemed the 
kankering and the wood work repairs neces- 
sary and the plaintiff might have had sooner 
or later to execute them, do not exempt the 
defendant from the oo cast upon him by 


the law. 

For the above reaaona, I set aside the decree 
of the Court below and decree the plaintiff's 
claim for Rs. 107 with costs in both Courts. 

Revision allowed. 





OALOUTTA HIGH COURT. 
Secosp Orvik Arrear No. 2026 or 1910. 
July 7, 1911. 

Present: —Mr. Justice N. COhatterjea. 
NABADWIP CHANDRA NANDI axzp 
ANOTHER——-PLAINTIFFE — ÀÁPPELLANTS 
oerzva 
DOLGOBINDA NANDI indb ormags— 
DafAADANT8s— RESPONDE rA. 

Public Demands Recovery Act (VII B. C. of 1880), 
s. 10 —Noticé, service of — Proof —Onus— M ridence —HBx 
parte entry +4 order shest—KEvidence Act (I of 1873), 
s 114, dll. (e) — Presumption —Paymaeat i in Collectora ts 
of money dus under certificate— Bale held lana aaa 
0» same day in Mofusait — Validity af sale. 

The service of notice under section 10 of the Publio 
Demands Recovery Act, isa condition ent to 
the validity of a sale, and the provisions of the Act 
thist be strictly complied with before &sele can be 
held valid. 


Therefore, when the fact of service of notios is - 


denied, the onus is onthe party alleging service to 
ve it. 

PPRakhal Chandra Rai Ohotodhuri v. Secretary of State, 

12 O. 603, followed. 

The presumption in Tilustraiion '(e) of section 114 
of the Hridence Act that official acta have been 
regularly E does nob apply to such cases. 

An 62 parts entry inthe order sheet isnot oven 
prima facie evidence against the person who denies 
thet the notice was served, 

Radhay Koer v. Ajodhya Das, 7 O. L. J. 303 
followed. 

The money due on a certifloate was received in the 
Colleoborate, and on the same day the sale took place 
in the Mofusll after the payment E 

Held, that the sale was ilegal and did not pass 
any right to the purchaser. 

Appeal from the decree of the Additional 
Sub.-Judge of Midnapur, dated May 25th, 
1910, affirming that of the fourth. Munsif of 
Midnapore, dated September 25th, 1909. 

Babus Baidya Nath Dutt and Mohini Nath 
Bose, for the Appellants. 

Babus Joy Gopal Gahosha, for the Respond- 
ents. 

Judgment.—tThis appeal arises out 
of a suit to recover possession of six cotahs 
of homestead land of the defendants pur- 
chased by the plaintiffs at a sale held in 
execution of a oertificate under the Publio 
Demands Recovery Act on the 27th August 


1902, The suit was resisted on the grounds, 
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amongst others, that no notice under section 
10 of the Public Demands Recovery Act had 
been served, and that, as a matter of fact, the 
certificate had been satiated before the sale 
and the sale was, therefore, a nullity. These 
objections have been given effect to by both 
the Courts below. 

The plaintiffs have appealed to this Oourt. 
It bas been oontended on behalf of the 
appellanta, first, that the onus was upon the 
defendants to show that no notice had been 
served under section 10 of the Public Demands 
Recovery Act; ‘secondly, that a distinct issue 
ought to have been framed upon the question 
of the service of notice ; and thirdly, that tho 
amount due on the certificate was not shown 
to have been received by the Oollector before 
the sale and that in any oase the amount 
paid was leas by 12 annas (the costs) which 
was not paid until several months after, 
and, therefore, did‘ not fully satisfy the 
certificate. i 

As to the first contention there seema to be 
some difference of opinion as to whether the 
onus ia upon the party who alleges the non- 
service of notice. In the case of Rakhal 
Ohasdra Rat: Ohowdhuri v. The Secretary of 
Siate for India in Council (1) the learned 
Judges (Mr. Justice Prinsep and Mr. Justice 
Trevelyan) were of opinion that, when the 
fact of service of notice under section lO 
of the Bengal Act VII of 1880 is denied, the 
onus is on the party alleging. service to prove 
it. In the case. of Hart Charan Singh v. 
Chandra Kumar Dey (2) Mr. Justice 
Woodroffe observed: “It was argued on the 
strength of the decision in Bakhul Chandra 
Bai Ohowdhwri v. The Secretary of State (1) 
that when the fact of service of notice is 
denied the onus is on the party alleging service 
to prove it. In other words, a party whose 
property is sold has, it is said, merely to file a 
plaint at any time within six years, making 
an allegation, however unfounded, of want 
of notice and he is entitled toa decree if no 
proof is given on the other side, though 
inability to give such -proof may be due to 
the death (ns has happened here) of the 
serving peon. The ordinary role of evidence 
is, that'& person who alleges & fact must 
prove it, and if this decision holds that ina 
case, such as that before me this rule is not 
applicable, I am ansble toagree with it. Both 
` (1) 12 O. 608. 

(2) 84 O. 787; 11 O. W. N, 746. 


sides have, however, gone into evidence npon 
the question of notice and every fact relating 
thereto is contested,” and this view of the 
onus of proof was also taken by the Court of 
appeal, whioh, however, found upon the 
evidence that the notice reached the party 
and was ireated by him as having been 
validly served under the Act [see Hart 
Charan Singh v. Ohandra Kumar Dey (3) |. 

The learned Pleader for the appellants has 
also relied on the provisions of section 114 
of the Evidence Act, illustration (»). I agree, 

however, with the view taken in the cnse of 
Rakhal Ohandra Rat Ohowdhuri v. The 
Seoretary of State for India in Cownoi (1). 

T'he-gervioe of notice under section 10 of the 
Act is a condition precedent to the validity of 
a sale and the provisions of the Act must be 
strictly complied with before a sale can be 
held valid, and I do not think the presumption | 
relied upon should be held to apply to such 

Cases. 

As pointed out in Hadhay Koer v. Ajodhya 
Das (4), the entries in the order sheet which 
were made ez parte would not be even prima 
facie evidence against the defendants that 
the notice was served. Then, although the 
lower Appellate Court placed the onus of 
proof upon the plaintiffs, as regards 
the service of notioe there ia,evidence adduo- 
ed on the side of the defendants that-no notice 
was served. That evidence was relied on by 
the Court of firat instance,’ The lower Àp- 
pelate Court also referred to it in its judg- 
ment and agreed with the Court of first ins- 
tance that the notice was not served. Under 
these circumstances, I overrule the first con- 
tention. 

The next question is, whether a distinot 
issue as to the service of the notice under 
section 10 ought to have been raised. The 
objection as regards the service of notice was 
distinctly taken in the written statement. The 
third issue framed was wide enough to cover 
that question, and the parties went to trial 
on that issue without any objection. It ap- 
pears that in the Court of first instance the 
Pleader for the plaintiffa urged that there was 
no necessity to prove the service of the notio. 
Bat the Oourt of first instance went into the 


question and came to the finding that the 


notics was nob served. That finding has been 
confirmed by the lower Appellate Oourt. It 


(8) 35 0. 286. 
(4) 70, L. J. 262, 
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does not appear that the plaintiffs were taken 
by surprise. The defendants in their written 
statement denied the service of notioe. Had 
the plaintiffs been in any way prejudiced or 
taken by surprise by a distinct issue not hav- 
ing been framed upon-the point they ought 
to have, and surely they would have asked 
the Court to allow them an opportunity to 
adduoe evidence on the point. I think, there- 
fore, that (he plaintiffs have not been prejudio- 
ed by a distinct issue not having been framed 
on this point. 

As regards the third contention on behalf 
of the appellanta, it seems to me that the 
question is concluded by the findings arrived 
at by the lower Courts. The certiflcate-sale, 
it appears,took place on the 27th August 1902. 
The money due on the certificate was received 
in the Collectorate on the 27th August. The 
gale, however, took place in the Mofusil, on 
the same day and not in the Collectorate. It is, 
therefore, argued on behalf of the appellants 
hab it has not been proved that the money 
was received in the Oollectorate before the 
sale aciually took place. Both the Courts be- 
low wert into the question and oame to the 
conclusion that the certificate demand was 
satisfied by the defendants and that. the sale 
should not have been held. The facts found by 
the Court of first instance and by the lewer Ap- 
pellate Court go to show that the amouut due 
on the certificate was satisfied before the sale 
took place. It is trae that a sum of 12 annas 
was due for costs. But the lower Appellate 
Court bas found that the amount was not 
stated in the sale proclamation and that the 
amount was paid by the defendants several 
months after the amount stated in the sale 
proclamation having, as a matter of fact, been 
received by tbe Collector on the date on which 
the sale tock place and upon the finding that 
the certificate was satisfied before the male, 
the sale cannot but be Feld to be illegal 
and could not pass any right to the plaintiffs. 

J accordingly hold that the lower Appellate 
Court is right in dismissing the plaintift’s suit 
and that the appeal must be dismissed. Under 
the circumstances of the case, I make no order 
as to cosis. 

Appeal dismissed. 
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ALLAHABAD HIGH. COURT. 
PULL BENCH, 
Sroonp Civiz, Arrear No, 67 or 1911. 
i Jaly 21, 1911.. : 
Present: —Mr. Richards, K. O., Ohief Justice, 
Mr. Justice Banerji &nd Mr. Justioe Tudball. 
Moule MUHAMMAD SHARIF ano 
AKOTHBR— PLAUCTITES—-À PPRSLLANTS 
| tersus 
BANDE ALI AND oTaars —Daraxpaxts— 


RusPONDENTS. 

Evidence Act (laf 1872), 2. 108— Missing person— 
Presumption as to death and sot as to tme of death. 

Under section 108 of the Indian Bridenoe Act it 
may be pre thata person, who has not bean 
heard of for seven years, is dead, but thare is no 
presumption as tothe time of his death. 

Dhorup Nath v. Govind Saran, 8 A. 014, overruled. 

Narayan Bhagwant v Sriniwas Trimbak, 8 Bom. L 
R. 226: Fani Bhushan Banerji v. Surjya Kant Hoy 
Ohowdhery, 85 0. 25; 5 O. L. J. 642, 11 U., W. N. 883; 
Srinath Das v. Probodh Ohandra Das, 110, L. J. 580; 
6 Iud. Cas. 244, referred to. 


second appeal from the dicis of, the 
District Judge of Allahabad, dated the 14th 
September 1910. 
* Mr. P.N. Banerji (for Mr. Harthans Sahat) 
for the Appellant. 
Mr. B. O. Mwkerji (for Dr. S. C. ‘Banerjt), 
for the Respondents. 


Judgment. 

Richards, C, J. — This appeal arises out of 
A suit in whioh the plaintiffs sought to redeem 
two mortgages. It was necessary, in order 
that they should succeed in their suit, 
that they should establish that they were 
the heirs of one Madat Ali. They. proved 
that they were the heirs of Dildar Ali and 
Dildar .Ali would have been one of the 
heirs of Madat Ali provided that he had 
survived him. The defence was, thas 
Dildar Ali predeceased Madat Ali. The 
Oourt below finds that Dildar Ali died 7 or 
8 yems ago. The plaintiffs gave evidence 
which went to show that Madat Ali had not 
been heard of for some 17 or 18 years by 
persons who would naturally have heard of 
him if he had been alive. Beyond this, they 


‘were able to give no affirmative evidence 


that Madat Ali was dead. Upon these facts 
the plaintiffs claim that they are entitled to 
succeed. They rely upon the proyisions of 
section 108 of the Evidence Aot, Mas is a8 
follows:— 

"Provided that when the destin is 
whether a man is alive or dead, and ib i 
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proved that he has not been heard of for seven 
years by those who would naturally have 
heard of him if he had been alive, the burden 
of proving that he is alive is shifted to the 
person who"affirms it.” l 

They contend that it must be presumed 
thab Madat.Ali died sometime during the 
Breb seven years during which, &ocording 
to the evidenbe, he was not heard of and 
that upon, the expiry of the first seven years 
it must be presumed that he was dead. 

In my opinion this contention is not correct. 
The mere fact that the evidence adduced 
by the plaintiffs went to show that Madat 
Ali had not been heard of for more than seven 
yoars raises no greater presumption of 
his death than if the evidenca had been 
confined to the exact period of seven years. 
In other words, the only presumption is that 
Madat Ali ia dead. "There is no presumption 
that he died in the firat seven years or in the 
last soven years. The presumption merely is 
that he was dead at the time the question 
, whether he was alive or dead arose, the burdan 
showing that he waa alive being thrown upon 
the defendants if it was necessary for them 
to do so. 

The plaintiffa rely on the case of Dharup 
Nath v. Gobind Saran (1). It was decided 
in that case that the presumption which the 
plaintiffs contend for did arise. With all 
respect to the learned Judge who delivered 
the judgment in the case, I think that he 
misinterpreted and misunderstood the passage 
from Taylor on Evidence which he quotes. 
The period of seven years which the learned 
author there speaks of is, in my opinion, the 
minimum period during which it is necessary 
for the plaintif to show that the person 
whose life or death is in question has not 
been heard of, and that if the evidence shows 
the person had not been heard cf for 14 or 
15 years instead 7 years the presumption 
would not be carried one bit further. There 
would be merely the presumption that the 
man was dead: but there would be nd pre- 
sumption that he died at any particular 
moment of the period during which he has 
not been heard of. In the last edition of 
Taylor on Hvidence the passage is as fol. 
lows:— although, however, a person who has 
not been heard of for 7 years is presumed to be 
- dead that law raises no presumption as to the 
isse of his death and if any one who seoks to 


(1) 8A. 014. 
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establishing the precise period during those 
seven years at which sach person died he 
must do so by actual evidenos. It is said 
that the anomalous position is created that 
if Dildar had sued during his life-time he 
would have succseded and that now his heir is 
not entitled to succeed. It seems to me that 
this argument prooeeda upon the assumption 
that if Dildar had sued during hia life-time 
the evidence as to the disappearance of Madat 


“Ali would have been exactly the same. This 


would be avery rash assumption. Seven or 


-eight years ago there must have been many 


persons who migné have heard of the er- 
istenos of Madat Ali who are now dead and 
gone. 

Reliance was also placed upon the case of 
In re Phene's Trusts (2). In that case the 
question was whether or not Nicholas Phene 
Mill had survived his uncle who died on the 
Sth of January 1861 leaving certain property 
by Will to his nephews in equal shares. 
Nicholas Phene Mill was one of his nephews, 
Bir G. M. Giffard, L. J., examined the 
authorities upon the question of presumption 
and finally decided thatit las upon the ad. 
ministrator of Nicholas Phene Mill to show 
by affirmative evidence that the latter had 
survived his uncle. At page 151 the Lord 
Justios says,— It isa general, well-founded 
rule that & person seeking to recover proparty 
must establish his title by affirmative proof. 
This was one of the grounds of decision in 
Doe v. Napean (8), and to assert as an 
exception to the Rule that the onua of 
proving death et any particular period either 
within the seven years or otherwise, should 
bə with the party alleging death at such par- 
ticular period, and not with the person to 
whose title that fact is essential, is not 
consistent with the jadgment of the present 
Lord Chancsllor, when Vice-Chanoallor, in 
In ra Green's Setilemeni(4), or with the dictum 
of Lord Justice Halt when he said in Imre 
Benhams's Trusts (5), that the question was one, 
not of presumption but of proof; or with 
the real substance of the actual decisions, or 
the sound parte of the reasoning, in Dos v. 
Nepsa» (8) or with the judgments in Rez 


(3) 5 O. A. 189; 89 I. J. Oh. 816; 5 Ch. 189; 22 L. T 


.111, 18 W. R. 303. 


(aN & M S9 6 B. & AR BART. Q..B. 180, 
4) 85 L. J. Oh. 252; L. R. 1 Eq. 288; 18 Jur. (X. a.) 
10; 18 L. T. 541; 14 W. B. 19. 

RGE L, J. Oh 503; 4 Eq. 416; 16 L. T. 840; 15 W, 
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v. InhabitaMs of Harborne (6) and Reg. v 
Lumley(7) or with the principles to ve deduced 
from the judgment in Underwood v. Wing 
(8). The true proposition is, that those 
who found & right upon a person having 
survived a particular period must establish 
the fact affirmatively by evidenee, the evi- 
dence will necessarily differ in different 
cases but snfficient evidence there must be, 
or the person asserting title will fail.” In 
my opinion these remarks apply with equal 
force to the ense where it is oenontial for the 
plaintiff's claim that be should establish the 
death of an individual at a particular period. 

Lastly, the appellants relied upon the 
judgment of Karamat Hussin, J., in the case 
of Musammat Akbarunnissa vw Satytd Bashir 
Ali (9). With great respeot, [ think the 
learned Judge fell into the same error as 
the Judges who decided the case of Dharup 
Nath v. Gobind Saran (1). and that he also 
misunderstood the judgment in the Phene’s 
Trust oase (2). 

The view I take was taken in the case of 
Narayan Bhagwant v. Shrintwas Trimbak(10) 
and in the case of Fant Bhushan Banerji v. 
Bwijya Kanta Roy Ohowdhry (11). This last 
ruling was oited with approval in the case of 
Sri Nath Das v. Probodh Ohusder Das (12). 
Mukherji, J., says, ab page 585,— The only 
presumption which is enacted by section 107 
of the Indian Evidence Act, is that the 
party is dead at the time of the suit, but 
there is no presumption as to the precise 
time of his death.” 

In my opinion there cafl be no doubt 
whatever that, on the true oonstruction 
of section 108 of the Hvidence Aot, it lay 
upon the plaintiffs to show by affirmative 
evidence that Dildar Ali survived Madat Ali. 
Having failed to do so, the euit oqQuld not 
succeed. I would dismiss the appeal. ` 

Banerji, J.——I am of the same opinion. 
The oase turas upon the construction of gec- 
tion 108 of the Indian Bvidenoe Act. Under 


. B& L. R. 1 O, O. 196; 30 L. T. 
C. O. 274. dis 


Qor. 2 
: (8) 4 De G. M. & G. 688; 8 Bq. R. 704; 24 L. J. Oh, 
159, 2 W. R. 041. 


e 948, 11 0. W. N. 883. 
(13) 11 O, L. J, 880; 6 Ind. Cas. 244. 
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that & person who has not been heard of for 
seven years should be deemed to be dead, 
bat there is no presumption as to thg time 
of his death. The true oosnstructiontof the 
section has, in my opinion, been correctly laid 
down in the noie to section 108 in Ameer 
Ali and Woodroffe’s edition of the Evidence 
Act. The learned authors say,— The 
rule is the same whether only seven years 
or mere than seven years have elapsed. 
There 18 no presumption either as to the 
time of death within the period. of seven 
years, or that the person died at the concla- 
sion of that period. * >+ + The only 
presumption enacted by the section is that 
the party is dead at the time of suit but there 
is n» presumption in any case a3 to the time 
of his death." ° 

The weight of authority, to whioh reference 
has been made by the learned Chief Justice, 
is in support of this view and I do not think 
that I can profitably add anything to what 
he has said. Jagree inthe order proposed. 
° Tudbali, J.—I concur. 

Br Tus Oovet.—The order of the 
Court will be that the appeal is dismissed 
with costs. 


Appeal disnitesad. 





ALLAHABAD HIGH COURT. 

BgOOXD Crvi Arrman No. 326 or 1909; ' 
July 10, 1911. f 
Present:—Sir George Knox, Kr., Judge, 

and Mr. Justice Karamat Hussain. 

OHUNNI LAL amp ANOTHEE—DEFENDANTS 
— APPELLANTS 
certus 


SITA RAM-—PrarwrIFF —HRESPOXDEAXT. 

Adoption —Posseesion—Swit for declaratio» as to 
invalidity of ddoption and for recovery of possession — 
Bust for declaration as to invalidity of adoption barred 
by tsme—Olaim as to possession cannot succeed—~Limi- 
tation. E 

If the avoidance of a juristo act is essential for 
the completion of plaintiff's title to possession and 
the sult for such avoidance is tame-berred, the suit 
for on cannot succeed. fo, where a plain. 
tiff brought & suit against aen adopted son and his 
transferees for a declaration as to the invalidity of 
the adoption and for recovery of possession, and his 
suit for doclaration was time-barred: Held, that this 
claim for possession also could not succeed. 

Lachman v. Kanhya, 22 O. 000; 22 L A. 51, referred, 


to. 
Naihw Singh v. Gulab, 17 A. 187; Chandanta v. 
Balig Ram, 36 A. 48, distinguished, 
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Second appeal from the decision of the 
District Judge of Bands, dated the 18th 
Janpary 1909. Pe a 

Mr. Jang Bahadur Lal, for the Appellant. 

Mr. Hamilion (with him Mr. Durga 
Charan Banerji), for the Respondent. 


Order.—kKaramat Husain, J., by his order 
dated the 8ch of March 1911, referred this ap- 
peal to a Bench of two Judges. The facts are 
these,—The owner of the property in dis- 
pute died about 1898. His widow Maghi 
took possession of the property and adopted 
Ohunni Lal to her husband in 1900. After 
her death in that year, Chunni Lal on the 
10th of December 1910 applied for mutation 
. of names in his favour snd Narain, father 
of the plaintiff, objected. His objection 
was disallowed and the name of Ohunni 
Laf#vas entered in April 1901. 


Ohdnni Lal, ou the 25th of Jane 1907, sold 
& portion of the property to Maiadin. The 
plaintiff on the 25th of June 1908 brought 
an action against Mata Din and Ohunni Lal. 
He sought three reliefs,——(1) a declaration? 
that the adoption of Chunni Lal was invalid; 
(2) reoovery of possession of the property, 
and (3) in the alternative possession by tho 
right of pre-emption. The Court of first 
instance dismissed the suit for declaration 
and possession and decreed that for pre-emp- 
tion. The plaintiff appealed and the defend- 
ants filed objections under Order XLI, rule 
22. The lower Appellate Court came to 
the conclasion that the adoption was invalid 
but that the suit being one for possession was 
not barred by time. It gave the plaintiff & 
decree in the following terms:—'' The deo- 
ree of the lower Court dated the 12th No- 
vember 1903 be modified and the claim 
be decreed in part with proportionate costa, 
the claim for declaration be dismissed and 
the claim for possession of the property be 
decreed with proportionate costs. The re- 
Bpondent's objection be dismissed with costa", 
The defendants come to this Court in second 
appeal and it is urged by their learned Vakil 
that the result of the dismissal of the plain- 
tiff's claim for a declaration that the &dop- 
tion of Chunni Lal ia invalid is that, so far 
as the plaintiff is concerned, Chuni Lal's adop- 
tion 
therefore, for possession must fail. The legra- 
ed Vakil for the respondent argues that the- 
lower Appellate Court in ite judgment has 
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found the adoption to be invalid; that the 
dismissal of the plaintiff's snit for a declare- 
tion of the invalidity of the adoption on 
the ground of limitation does not make the 
adoption valid, and that in a suit for posses- 
sion on title a Court may find an adoption to 
be invalid although a suit for the invalidity 
of the adoption may be barred by time, 
In support of his contention he refers 
t» Nathu Singh v. Gulab (1) and Ghan- 
dania v. Salig Ram (2) and says that, 
notwithstanding the diamissal of the olaim 
for a declaration that the adoption waa invalid, 
a decree for possession on title oould be 
given. In none of the rulings referrad to by 
the learned Vakil for the respondents the 
suit for & declaration of the invalidity of the 
adoption had been dismissed and those ral- 
ings are, therefore, distinguishable from the 
oase before us. The dismissal of the plaintiff's 
suit for the declaration that the adoption 
was invalid precludes him from questioning 
the validity of the adoption and withont 
establishing that the adoption is invalid he 
cannot establish hia title to possession. His 
suit for possession must, therefore, fail If 
the avoidance of a juristio act ig easential 
for the completion of a plaintig's title for 
possession and the suit for -such avoidance 
is time-barred, ib is diffloult to see hoy 
& Bnib for possession on title aan buco ted 
and the remarks of their Lordships of 
the Privy Council in  Luchman Dal v. 
Kanhya Lol (3) favour that view but, as 
the trend of authority in this Oourt is the 
other way and as it is unneoaasary to 
discuss that point in the present appeal, we 
refrain from entering into that question. 
For the above reasors we allow the appeal 
dismiss the plaintiff's claim for posseasion 
and direct the lower Appellate Court to try 
the following issues with reference to the suit 
of the plaintiff for pre-emption:— 


(1) Ie the plaintiff entitled to pre-empt on 
the basis of the wajib-ul areP. 

(2) If he is, what. ia the price paid by 
Mata Din for the property olaimed?. 


Additional evidence may be received. Ten 
days will be allowed for objections, 
Upon the return of the lower A ppellate, 


A. 167. 
3) 26 A. 40. 
8) 33 C. 009 at p. 011, 23 L A. 51,- 
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Court'a finding the Court delivered ihe fol- 
lowing 

.udgment.—Mr. Banerji for the re- 
sondent admits that findings have been return- 
ed to both the above points by the lower 
Appellate Court and that he accepts those 
findings. 

Upon those findings, we decree the plain- 
tiff'a claim for pre-emption and direct that if 
he pay Re. 150 on or before the tenth day of 
October 1911, a decrse be issued in hia favour. 
If the amount be not go paid, the suit will 
atand dismissed with costs in all Courts. The 
appellants will get the costs of the appeal 
which will include fees on the higher scale. 





PUNJAB CHIEF COURT. 
Sszcoxp Orvin Apprat No. 1020 or 1910. 
August 1, 1911. 
Preseni;.—Mr. Justice Rattigan and 
Mr. Justice Ohevis. 
BHAGWANA alas SHAH MUHAMMAD 
AND OTHERS—DEFENDANTS—-À PFELLAN r8 
PETIR S 
RAM OHAND amp orauns— PhirnTirrs— 


* RESPONDINTA. 

Guardians and Warda Act (VII of 1890), ss. 7, 17, 21 
— Appointment of guardian— Matters to be considered 
in making order for— Welfare of menor—Hinor husband 
and minor wife—Heeband not to be allowed to obtain 
custody of his wife by Leg appointed guardian where 
he cannot obtain such custody by Civil suit. 

In considering whether an order should be made 
appointing a guardian for a minor, the welfare of the 
minor isthe paramount oonsideration in the case, 
Where a Court is satisfied that itis forthe welfare 
of the minor that a guardian ahould be appointed, an 
order of appointment should be made. Ifthe Court 
is notso satisfied, the order cannot be made. To 
appoint a guardian agains’ the will of the minor, who 
is old enough to express an intelligent opinion, would 
not be for the welfare of the minor. 

C, & minor, was married to a girl S., also 
& minor. The parties were Hindus, but &,-i 
came aconvert to Muhammadeniam and refused to 
live with her husband R. O. E. OC. applied under 
the Guardians and Wards Act to be appointed his 
wife's gusrdian: Held, thet such appointment 
would not be for the welfare of the girl, as, though 
itis for the welfare of e married woman that 
should Mve with her husband, and though itis not 
for the welfare of & grown up girl thatehe should 
lead & life of celibacy, to compel her to live with her 
husband against her willand under his guardianship 
would only conduce to her unhappiness and moh a 
life is about the worse form of bondage known in the 
world: for thése reasons and also as the girl was 
nearly approaching her majority, no guardian should 
be appointed. 

Jawna Devt v. Mulraj, 40 P.R. 1007, distinguished, 
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Hold, further, that as onthe facts of the case the 
husband was quite unable to obtain custody of his wife 
by a civil suit, he ought not to bo allowed to obtain 
that custody by means of an application to be appoint- 


ed her guardian. 
Miscellaneous appeal from the order 


of the Divisional Judge, Feroxepore Division, 
dated the 15th Auguat 1910, appointing Ram 
Ohand guardian of Musammai Sarto. 

The Hon'ble Mr. Muhammad Shah, for the 
Appellants. 

Hai Bahadur Lala Lal Ohand and Eala 
Dwarka Das, for the Respondents. 

4Uudgment.—This is an appeal from 
the order of the Divisional Judge of Feroxe- 
pore, appointing Ram Ohand guardian of 
Musammai Sarto. 

Alusammat Sarto was married to Ram 
Chand in February 1910, and she afterwards 
lived afew days with him in his father’s 
house. in June 1910 Musammat Sarto's 
father and all his family, including Mssamsiai 
Sarto, embraced the Muhammadan religion 
and after that Musammat Sarto has refused 
to have anything to do with her husband, 
Who has accordingly applied under the Guar- 
dians and Wards Act to be appointdéd his 
wife's guardian. Proceedings commenced in 
the Court of the District Judge, but were 
transferred by order of this Oourt to the 
Divisional Judge's Court. 

The learned Divisional Judge held that the - 
girl was born on 23rd May 1895 and was, 
therefore, a mmor. He held that the mar- 
riage was still in force in spite of the wife's 
change of religion; that to leave the girl in 
her father’s charge would be tantamount to 
& dissolution of marriage, and would mean 
that the girl though Jegal married would 
remain “a married woman without a husband 
or legitimate children all her life.” So, in 
Bpite of Musammat Sarto’s vehemently er- 
pressed desire not to live with her husband, 
the learned Divisional Judge appointed the 
husband guardian, considering that she wonld 
be well looked after in her father-in-law’s 
house. 

This appeal has besa lodged by Mustmmait 
Sarto and her father. The former has been 
in charge of a Lady Missionary at Feroxeptore 
sinoe thé, decision of the casé by the learned 
Divisional Judge. 

The first point urged for the appellants i 18 
that the girl is not a minor, and that no 
guardian should have been appointed. 

The evidence of Colonel Cunningham, Iste 
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Olvil Bugeon ; of Lahore, was to the effect that 
in his opinion the girl was from 17 to 18. 
Bach opinions, however, can be only esti- 
mates. At ihe time of the marriage her age 
was entered in the marriage register as 13. 
For Musammat Sarto itis attempted to ex- 
plain this away by a story that her father-in- 
law wanted to hide the fact that his son was 
marrying a girl older than himself; this story 
sounds very unconvincing. But if the girl 
waa only 18 at the time of her mrrriags, 
she would be only 14 now. 
~ ed in Oourt before us to-day, and we are per- 
fectly. satisfied that she is older than 14; 
she is a well grown girl, and we should 
certainly not put her age at less than 16 
from her appearance. In fact, the respond- 
ents’ Counsel do not contend that her age as 
entéred in the marriage register is accurate. 
For respondents it is contended that she was 
born on 23rd May 1895; and this appears to 
us oorrect. The statement of Bhagwana— 
father of Musammai Sarto (like the Divisional 
Judge we adhere to the original Hindu namos 
of Bhagwana aud his_daughter)—shows that 
he had only two daughters, of whom Musam- 
mat Sarto was. the younger. The extracts 
from the birth register which have been 
produced show the date of birth of two 
daughters to Bhagwana, the younger born 
on 23rd May 1895, and we have no doubt 
that the’ extract from the birth register of 
this date relates to Musammat Sarto. The 
attempt made to show that there was another 
Bhagwana in the village we regard as futile. 
So we find that the present, age of the girl 
is now over 18; she is, therefore, still a 
minor. 

The firat question to consider is, whether it 
is for the welfare of & minor that an order 
appointing a guardian should be made; for, 
unless the applicant can satisfy the Oourt on 
this point, no augh order should be passed. 
Section 7 of the Guardians and Wards Act 
lays down that where the Court ts 80 satisfied 
that the Court may pass an order. Section 17 
lays down what points should guids the 
Court in appointing or declaring the guardian 
of a minor and here again we find it laid 
down as the- first guide that the Court shall 
be guided by what, consistently with the law 
to which the minor is subject, appears, in the 
circumstances, to be for the welfare of the 
minor. In considering what willbe for the 
welfare of the minor, the Court shall have re- 
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gard to age, scx, religion of the minor, near- 
ness of kin of proposed guardian, wishes, if 
any, of deceased parent, and any existing re- 
lations of the proposed guardian with the 
minor. Also, if the minor is old enough to 
form an intelligene preference, the Court may 
consider that preference. 

In the first plece we note that the proposed 
guardian ig in this case the girl's husband; 
he is himself a minor, but thia fact alone is 
no disqualification, see section 21, as the pro- 
posed ward is hia own wife. 

The iearned Divisional Judge has evident- 
ly been influenced in his decision by 
Jamna Dewi v. Mulraj (1). We note, 
however, that that was a suit by the bus- 
band for oustody of the wife. For the wife 
it was there argued that to compel her to 
return to é0-habitation, against her conscience 
with her Hindu husband would be a hardship; 
the hardship was admitted, and the unfor- 
tunate position in which the convert wife 
was placed was fally realised (ride page 205) 
"but. it was held that the plaintiff had done 
nothing to forfeit his marital rights and that 
he could not be refased the relief to which 
he was by law ontitled merely because the 
wifo was unfortunately placed. Here, how- 
ever, we have nov to consider the rights of 
the husband as this is nota suit for the en- 
forcement of legal rights. This being an ap- 
plication for appointment of a guardian (or, 
perhaps, for the husband claims to be the 
guardian under the personal law—it would 
be more correct to say an application for an 
order declaring the husband to be the guar- 
dian) ihe first point to consider is, whether it 
is for the welfare of Musammat Sarto that 
anyone should be appointed her guardian. 


; Her welfare is the paramoant consideration 
in tbe case. 


Now, on the one hand, wo fully admit that, 
as & goveral rule, it is for the welfare cf a 
married woman that she should live with her 
husband; also that it ia not for the welfare 
of a grown up gir, & native of a India, that 
ghe should lead a life of celibacy. 

On the other band, we consider that to be 
tied to a husband against her willand against 
her eonscierce would bean even worse state 
of affairs for Musammat Sarto than for her to 
live apart from her husband, a wife in no. 


. thing but name and unable to re- marry, Even 


gnpposing that the Muhammadan Law would 
(1) 40 P. R. 1907, 


had 
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regard ihe marriage as disselved by the change 
of religion, the Hindu law wonld not, and 
apparently Musammat Sarto, if she re- married 
would be guilty of bigamy and liable to 8 
criminal prosecution. Then it is urged that 
sho would be unable to maintain herself and 
would be subjected to temptation and might 
very probably be led to follow a life of im- 
morality. All this is, of course, possible, 
though from her refusal to adopt the easy 
path of returning to her husband we are not 
at all prepared to say that we regard Musam- 
mat Sarto as a girl likely to be easily led 
into temptation. But, on the other hand, if 
wo are to guess at what will probably be the 
consequences of deciding this case one way 
or the other, we have to consider what 
is likely to happun if the girl is forced to re- 
turn to her husband's house against her will. 
We are not at, all satisfied that her life in her 
father-in-law’s house would be at all a happy 
one, She would be the only Muhammadan 
ina Hindu household and her position would, 
in our opinion, be a most difflonlt one. The 
learned Divisional Judge says that “there 
ia every guarantee that the girl will be well 
looked after unless she is offensive and tact- 
lees.” We think that very probably she 
would be well looked after” but. notin the 
sonse in which the Divisional Judge bas used 
this term. In our opinion her position would 
most probably be a very diffloult one, calling 
fora degree of tact which is hardly to be 
expected of a girl of 16, in order to render 
that position supportable. Of course, she 
might make mattera easier by a return to 
her former religion, but we Bee no reason to 
doubt: the sincerity of her conversion to 
Muhammadanism, or to suppose that it would 
be an easy task to her to change her religion 
again. Itis urged that if she is left frae id 
return to her father there is no chance of 
winning her back to her old religion while if 
^ ghe is left with.the Missionaries the chances 
are that she will become & Ohristian. This is 
probably .correot, buk we cannot weigh the 
merits of different religions and say which 
religion is the better for the girl's welfare. 
As to the argument that to refuse to appoink 
the husband guardian meana that the Court 
ia preventing herreturn to her husband we 
must emphatically dissent; a refusal to 
appoint the husband guardian leaves it 
‘perfectly open to the girl to return to her 
husband at any time should she so desire 
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it. Itis true that there seems no reason to 
anticipate at present that the girl will 
willingly return to her husband, but this 
does not alter the factthatarefusal to appoint . 
the husband guardian does not prevent the 
girl from returning to him should she wish 
to do so. 

The case may be pnt into a few words. 
Section 7 of the Act lays down that the 
Oourt may appoint a guardiay where the 
Court is satisfied that it is for "ihe welfare 
ofa minor that an order of appointment 
should be made. If the Court is not so 
satisfied the order cannot be made. The 
girl is still & minor, but is within a short 
distance of attaining her majorify. She is 
old enough to expresa an intelligent opinion, 
and that opinion is against the appoint. 
ment of the husband. We do not consider 
that it would “be for her welfare tp hand her 
over agairat her will to the guardianship of 
either her husband or her father-in-law. 
On the other hand wedo rot think it for 
her welfare to appoint her father as guardian ; 
We consider it beat to leave hor a free agent. 
Not being satisfied that it is for her welfare 
to appoint any guardian, and not recognizing | 
the real necessity for appointing any 
guardian in the case of a girl so nearly 
approaching her majority, we consider that 
nó guardian should be appointed. Jf a 
guardian had to be appointed we should 
certainly consider it our duty to“ give due 
consideration to the strongly expressed wishes 
of the girl. 

While folly recognizing the sacredness of 
the marriage tie and the advantages of a 
married life, we cannot shat our eyes to the 
faot that an unhappy married life is about the 
worse form of bondage to be found in this 
world, and we have the gravest doubta as to 
the probability of Mwsammai Sarto’s finding 
any happiness in life if compelled against 
her will to reside in her hmsband's house and 
under his guardianship. We do not deny 
for & moment that he, aa her husband, hag 
certain rights, but, as we have already 
pointed out, we are nob concerned in this 
case with those rights, but have simply 
to consider (1) whether it is for her,welfare 


- that any guardian should be appointed, and 


(2) if so, which person should be-so abpointed. 
Wecannot hold that it is to the walfare 
of any person to be foroed to a life which will 
in all probability be an unhappy one, 
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In conclusion, we would poiht out that the 
present’ care seems to us to be one in which 
the husband, recognising that under the 
existing law he is quite unable to obtain 
custody of his wife by a civil suit, is 
attempting to evade the Jaw and obtain that 
custody by means of an application to be 
appointed’ her guardian. 

: We acceph the appeal and cancel the 
order of the learnéd Divisional Judge, appoint- 
ing the husband as guardian. We make no 
appointment, and leave the girl free to 
take her own course. As we quite realize 
that the husband has suffered by the oon- 
versión of his wife to another religion and 
the loas of her society, we leave the parties to 
bear their own costs. ` 
= Appeal dismissed. 


CALOUTTA HIGH COURT. 
Hraurnas Cryin Appears Nos, 122 anp 201 
; i or 1910. 
June 13,1911. 
Present:—Mr. Justice Mookerjee and, 
j Mr. Justice Caspertx. 
f RAMJI HAM —DEFENDAXT— APPHLLANT 


SALIG RAM -—PrarsTirF—H ESPONDENT, 
no AND 
SALIG RAM —PraiTigF —ÀPPBLLAKT 
i " | ‘i t . 
RAMJI RAM—Dursnpaut—Reseondest. 

: Arbitration—Dedih of party — Revocation — Memo- 
rendum signdéd by arbitrators— Bubsoquant change of 
opinion of one. of them, whether legal —Hisunderstand- 
ing meaning -of language used im memorandum— 
Minor— Bubmigsion to arlitratign by Mitakshara father 
—-Bubsequent birth of son—TWhethsr minor son bound 
by award —Beneftt of minor — Interests of manor son and 
father to be considered as orne—Rogistration Act (III 
of 1877), 8. 17—KFuidenoe Act (J of 1872), a. .02 —Sub- 
mission to arbitration— Whether registrahon necessary 
—Jud«cial misconduct of arbitrators —dAmendmeni of. 


pieadssigs —Düscrebon óf Gourt— Waiver of objection — ^ 


Award —Uncertuvaty— Incompleteness— Accousts — Iso- 
lated «oma. . 

The English Common Law rulp that the death of 
one of the partios to a submission to arbitration, be-' 
fore the award is mgde, operates as a revocation of- 
the submission by operation `of law, has not been 
allopted, in Ihdia.. According. to the law here, the 
submission ‘of an existing dispute once validly made, 
is not revocable without just and muMolont cause, 
even in the cape ofa submission: which has - not been - 
made a rule of Court. . 

Pestonjs v. Haneckjee, 12 M. I. A. 113; 10 W. B61, 
referred to. 

Whether tho legal ey orent ve of a decine 
party, isor is not bound by, or 
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contract to'rofer to arbitration, must depend upon 
the question, whother the rightis purely personal or 
survives to the legal representative. 

If upon the death ofa party to arbitraélon pro- 
ceedings, his representative in interest becomes a 
party.thereto and ‘proceeds with the investigation, 
the award is binding upon him. . 

After the arbitrators have delivered their award, 
their functions are af on end, and they have no power 
to correct or alter the award. But until they havo 
finally published the award, they may make alters - 
tions therein. 

What constitutes & oompletion of the — may- 
depend upon the terms of the submission and upon 
the facts and circumstanoes of the individual case. 

Where arbitrators signed a memorandum and 
recorded that the partios should value the properties 
and supply the necessary stamped paper upon which 
the award was to be and this order was’ 
o&rriod out, but after the result of the deliberation of 
the previous day had bean engrossed on the staniped 
paper, one of the arbitrators declined to sign it on the 
ground that he had misunderstood the meaning of 
the language used in the memorandum: Held, that” 
when the memorandum was drawn up and ed 
there was no such finaland completed a aa 
would exhaust the authority of the arbitrators to deal , 
further with the matter. 

A guardian may submit to arbitration on behalf of - 
his ward so as to bind both -himself and the ward, 
but where the guardian is, in his individual capacity, i 
a party to the submission and his interest in the con- 
troversy submitted happens to be adverse to that of. 
his ward, he has no power to submit on behalf of his’ 
ward. The matter to be considered in a case of this 
description is, whether the submission was for the 
benefit ofthe infant if the submission is proved to 
be beneficial, the award becomes binding. à 

An award muat bo read in PEU ot tue po. 
ceedings before the arbitrators. ' 

A verbal submiselon to arbitration js valid, even 
though title to immoveable property is likely "to be. 
affected by the award. 

Wheiher an amendment of the pleadings is or is 
not to be allowed, is În the disoretign of the Court, 
but the discretion is judicial and not arbitrary: and 
an orronoous exarcise-of-1$ is oapeble of correction by 
a Court of Appeal. 

Maki Lal Gusrats v. Harendra Lal: Roy Ohowdhury, | 
8 Ind. Cas. 79; 13 C. L. J. 558, relied on. 

Leave to amend ought to be ted unless the 
party applying is soting mala i or by his blunder 
has done some injury to. his opponent which can- 
not be com by an award of costa. 

Though an arbitrator may have been guilty of some 
irregulatity in the course of the referenoe, ib will not 
rikate the award, if, the conduct of the parties bo 

such as shows that-they have waived any objection 
on acoount of it. But the waiver must be clearly 
made out, and the party must be shown to have fuil 
knowledge of the defect which He is said to waive. 


Ah award rhust be s final decision of al] matters 
requiring tetermination, and an arbitrator’s failure 
to determine any of them may-completely vitlate his 
award; this would be specially the. result where thero 
is such & connection and inter-dependence between ^ 
the various matters covered by the submission that 


he decinion and dlapon on X ANIDO ai mar only to 
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the exclusion of others would operate to produce 
_ injustice between the pere 

But this ciple hea no appliostion if the sub- 
mission can be construed to empower the arbitrator 
to make several awards. 

An award isnonethe leas final thoügh it does not 
execute itself or preclude all future controversies if 
i$ leaves nothing to be done but the performance of 
some ministerial act, it is not faulty for want of such 
fluaHty and oertainty, for that is sufficiently certain 
which can be made certain. 

Acoounts cannot be taken piecemeal, isolated 
items cannot be selected and the rights of the jartlos 
determined thereto without reference to the other 
items in the aocounts, It ls essential that accounts 
should be taken as a whole. 


Appeal fron the decree of the District Judge 
of Patna, dated Febrnary 16th, 1910. 

Mr. Ohakravarit, Counsel, Babas Mohendra 
Nath Roy, Dwarka Nath Mitter, Biraj 
Mohan Majumdar and Bajoy Kumar ` Bhatta- 
charyya, for the Appellant in No. 122 and 
Respondent in No. 201. f 

Dr. Rash Behary Ghore and Moulvi Maho- 
mai Mustafa Khan, forthe Respondent in No. 
122 and Appellantin No. 201. 

udgment,— These appealsare direct- 
ed against a decree ina suit for declaration 
of title, for enforcement of an award, for 
partition, for dissolution and winding-up of a 
partnership business, and for incidental 
reliofs, The subject-matter of the litigation 
is an estate of considerable value; indeed, 
for purposes of jurisdiction, the plaintiff has 
valued the suit a5 Ha. 29,00,000. ‘The 
relationship between the parties is indicated 
in the following geneological table:— 


ns d 
Boelaram 4 
OD Ne 
[ j 
Tulsi Ram, (dead) Madho Ram 
f 
Murli Ram, Hari Ham, Bri Ram, 
(dead) died Bth August, died 24th No- 
1892 Yamber 1878 
| | 
Baldeo Bam, Reja Ram, 
died 7th February died 24h July 
m ini 
apr Ham, . Ramji Ram 
born 10th June defendant i 
1888, No. 1 
plaintiff | 
u B Ram, 
born 7th Decem- 
TS ber 1907, 
Beni Ham, Bensi Ram, d No. 2. 
( * (dead), 
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It appears that, so far back as the 16th 
January 1861, a decree for partition was 
made by the Supreme Court. at Calcutta 
in & suit instituted by Marli Ham against 
his two brothers, Hari Ram and Sri Ham. 
On the 16th October 1862. a trading concern, 
known asthe Bettiah Kothi, was started by 
Sri Ram. Onthe 30th November 1863, an- 
other trading toncern, known as the Patna 
Kothi, was started by Sri Ram and Hari 
Ram in co-partnership. The Bettiah Kothi 
was closed sometime after the death of Sri 
Ram on the 24th November 1878 and his 
assets and liabilities were transferred to the 
Patua Kothi. Beldeo Ram predeceased his 
father Hari Ram by several years, and his 
posthumous child, the plaintiff Saligram, was 
about 4 years old when the latter’s grand- 
father Hari Ram died. Upon the death of 
Hari Ram on the 9ch August 1892, it is stat- 
ed, Raja Ham looked after the management 
of the Patna Kothi till Saligram attained his 
majority on the19th June 1908. Disputes 


“arose at once between Saligram, and Raja. 


Ram as to the management of the partner- 
ship business, as Saligram claimed to be in- 
terested in a half share of the business 
and of ita: profits, whether they existed - 
in the shape of cash and other moveables 
or had been transformed into land. The 
result was that, on the 37th September 1907, 
a deed of agreement for reference to arbitra- 
tion was executed between Saligram on the 
one hand as the representative of the branch 
of Hari Ram, and Reja Ramand Ramji Ram, 
as the representative of the branch of Sri . 
Ram. The provisions of this deed of submis- 
sion, which was registered on the 1st October 
1907, will require careful examination later 
on, and need not beg recapilulated at this 
stage. It is sufficient to mention here, that 
the Arbitrators appointed were two of the 
leading Vakils of the» Patna Bar, Babu 
Govinda Chandra Mitter and Babu Ganga- 
dhar Das. There was also & provision for an 
umpire, if there should be a difference of opi- 
nion between the Arbitrators. Snch umpire 
to be the Advocate General, failing him, Mr. 
Garth, and failing the latter, Mr. 8. P. Sinha. 
The proceedings before the Arbitrators 
and the umpire were protracted, if not de- 
sultory, and, as will appear subsequently, in- 
volved the parties in very heavy ooeta. 


The proceedings before the Arbitrators 
commenced on ihe 8rd October 1907: the 
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parties filed their written statements and 
jaguea were framed on the 10th October 1907. 
These issues were flve in number, namely, 
first, whether the parties were members of 6 
joint Mitakshara family: secondly, whether 
the Battiah Kothi andits appurtenant pro- 
perties belonged exclusively to Sri Ram, or 
were the joint properties of Hari Ram and 
Sri Ram: thirdly, whether the mahal Jahan- 
girput belonged exclusively to Raja Ram 
and Ramji Rem or had bean acquired out of 
the oommon funds of both the parties: 
fowthly, whether Raja Ram and Ramji Ram 
had any exclusive moveable property as 
claimed by them, and jiftily, whab were 
the assets and- “liabilities of the Kothi 
Sitaram: Madhoram, known as the Patna 
Kothi, and what, on adjustment of ao- 
counts, would be due to or by each. of the 
parties. 

During the pendency of the proceedings 
before the Arbitrators, & son was born to 
Ramji Ram, on the 7th December 1907 and 
he was subsequently named Bhagwat Ram. 
On the 20th August 1908, Ramji Ram pre- 
sented & petition to the Arbitrators in which 
he mentioned that a son bad been born to 
him; that to meet the objection of Baligram 
it was necessary to treat the proocedings 
which had already taken place agreeably to 
the term of the submission to arbitration, ns 
binding upon the infant, and that, what pro- 
ceedings might subsequently be taken. were 
to be accepted by him as the guardian of the 
said infant son. It will be observed that, 
shortly before this, that is, on the 24th July 


1908, Raja Ram had died and on the 13th © 


August 1908 Ramji Ram had presented a 
petition to the Arbitrators stating that the 
interest of Raja Ram hed passed by survivor- 
ship to himself, that the arbitration proceed- 
ings were to be treated as binding to the 
extent they had taken place, and that he had 
no objection to the conclasion of the proceed- 


ings. 

On the 25th September 1908, the Arbitrators 
prepared and signed what has been described 
as a memorandum upon the issues. 
conclusion, as embodied in this document, was 
in substance as follows:— Fire, 
parties were not members of a joint Mitak- 
shara family, and could not be considered as 
such in view of the partition decree made. by 
the Supreme Court cn the 16th January 1861. 
Ferond, that the money of the Battiah Kothi 
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had been practioally transferred to the Patna 


Kothi, and that certain houses, mentioned in 
the 8rd Sohedule of the list of properties, 
wore to be taken in equal moieties by the par- 
ties. Third, that mahal Mangarpal was the 
joint property of both the parties. Fourth, 
that the moveable properties were common 
properties of both the parties, bat that certain 
sacred articles were to be held and enjoy- 
ed so as not to destroy their iadividuality. 


_ Fifth, that the assets and labilities of the 


Patna Kothi were to be divided between the 
parties in the ratio of 3 : 3. 

The Arbitratora recorded that the conclusions 
thus embodied in the memorandum were 
unanimous and called upon the parties to 
state the value of all the properties and to 
supply necessary stamped paper on which the 
award wasto be engrossed. On the next 
day, however, the Arbitrators recorded that 
after engrossment of the result of their de- 


` Liberation on the stamped paper, Babu Ganga- 


dhar Das warted totake time for consider- 
ration, snd that consequently the award as 
drawn up had not been signed. On the 29th 
November Babu Gangadhar Das recorded his 
dissent and explained that, as a matter of fact, 
the Arbitrators had misunderstood each other. 
The divergence uf opinion related, so far as 
we can gather, to the Battiah Kothi, and the 
proceedings amply indicate that, even at that 
stage, there was no chance of an agreement 
between the Arbitrators. On the lat Decem- 
ber 1908 Babu Gobinda Chandra Mitter re- 
corded his opinion and it was delivered on the 
next day wheh the opinion of the other Arbi- 
trator, Babu GangadharDas, was also received, 
The records were thereupon sent to Mr. S. P. 
Sinha, the then Advocate-General, in accord- 
ance with the terms ofthe submission to Arbi- 
trators. There was a protracted and, obvious- 
ly, & very expensive hearing before the umpire 
who delivered his opinion on the 18th April 
1909. The result of his opinion in substance 
was that he agreed with the findings of 
Babu Gobind Chander Mitter and accepted 
his conclusion. 

On the 18th August 1809 Saligram 
commenced the present action for establish- 
ment of his rights ard for partition 
of the estate. The foundation of the claim 
was unquestionably the arbitration award, 
but the plaintiff prayed in the alternative, 
that if, in the opinion of the Court, the award 
of the umpire confirming that of the Arbilra- 
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tor Babu Gobinda Chundra Mitter waa not, 
for any reason, & valid award, the guit might 
be ireated as ono for partition, for 
accounts and for incidental reliefe. The claim 
was resisted by Ramji Ram for himself and 
his infant son Bhagwat Ram. The award 
was assailed on every conoeivable ground, 
and the claim of the plaintiff denied in its 
entirety in so far as the Battiah Kothi 
was concerned. 
that the Paina Kothi had been started on 
the 30th November 1863, by Hari Ram and 
Sri Ram in oo-partnership, and the defend. 


auts claimed that they were entitled to & 


share in the capital and profits of this firm 
in proportion to their share of the capi- 
tal and not half and half as alleged by 
the plaintiff. Upon these allegations twenty 
issues were raised by the District Judge: 
three of these, the third, fourth and fifth, re- 
lated to the validity of the award and the 
legality of the proceedings of the Arbitrators 
and of the umpire. The msih also raised 
the question whether the infant defendant 
wasinany way bound by the arbitration 
proceedings. The seventh issue raised the 
question, whether the parties were. members 
of & joint Mitakshara family. The e/ghtA 
related to the fundamental point in dispute, 
namely, whether the Battiah Kothi known as 
the Kothi Sri Ram was the exclusive pro- 
perty of the, defendants. The next three 
jasues related to the liability of the first de- 
fondant to render an &ocount to the plaintiff 
of hig alleged dealings with the estate at 
various periods. There were other issues also 
on subordinate points to which no detailed 
reference is necessary at this stage. 

The District Judge, in apite of the compre- 
hensive character of these issues, treated the 
suit as one under clause 20 of the second 
Schedule of the Civil Procedure Codé of 
1908, that is, a suit instituted by an applica- 
tion under that clause to file a private 
award. He has found that there way a 
valid reference to arbitration, and that the 
award mentioned was valid and binding upon 
not only the adult defendant but also upon 
theinfant. In this view, he has directed the 
opinion of Babu Gobind Ohundra Mitter deli- 
vered on the 1st December 1968 and the opi- 
nion of Mr. S. P. Sinha delivered on the 18th 
April 1908, to be filed as &n award. À decree 
has also been drawn up embodying the terms 
qf the award es required by clause 21, Both 
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the plaintiff and the defendant are dissatia- 
fied with this decree and, have preferred 
separate appeals against it. On behalf of the 
plaintiff the decree has been assailed, substan- 
tially, on the ground that the suit haa sot 
been completely tried, und that tbe District 
Judge has practically refused to consider and 
decide the most important reliefs sought by 
the plaintiff in hia plaint. On behalf of 
the defendants the decree has been assailed 
on the ground, that it is based on an award 
invalid and inoperative in law for five reasons, 
namely, first, because the submission to arbi- 
iration was revoked by the death of Raja 
Ram; secondly, because the Arbitrators were 
funciws officio after they had unanimously 
signed the memorandum on the 25th Sep- 
tember 1908; thirdly, because the infant de- 
fendant Bhagwat Ram was not bound by the 
arbitration prooeedings or by the alleged 
award; fourthly, because there had been judi- 
cial misconducton the part of the Arbitrators 
and the umpire which the District Judge 
had erroneously refused to investigate, and, 
ffthly, because the award was imperfeot, un- 
certain aud manifestly unreasonable: we 
shall examine, in the first place, the validity 
of the objections urged by the defendants be- 
cause each of ihem goes to the root of the 
matter, and if any one of them prevails 
the award, if is contended, must be treated as 
invalid 1 in its entirety. 


In support of the first objection taken by 
the defendants, it has been broadly contend- 
ed by their learned Counsel that when 
metters in dispute have been referred to 
arbitration without the intervention of a 
Court, the death of one of the parties, at any 
time before the award is made, operates ‘in 
law as a revocation of the authority of the 
Arbitralor, and the Court must consequently 
set aside the award made subsequent to such 
death; as authorities for-this proposition 
reference has been made to the cases of Potts 
v. Ward (1); Toussaint v. Hartop (2);Cooper v. 
Johnson (3); Rhodes v. Haigh (4) and Tyler v. 
Jones (5). Now, it may be conceded that 
ihe cages to which referenoe has been 


„P 1 Marshall 390, 15 R. R. 680,8 B. R. C. (o. &.) 


2) 7 Taunt. 871; 1 Moore 287; Holt 385. 
Bi and Ald. 894; 20 R. R. 483. 
4) 2 B. and C. 845, 26 R. R. 870, 3 D. -and B. 608; 
21 L. J. (o. e) K. B. 40. 
(5) 8 B. aud O, 144. 
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made, as also other cases of high autho- of Court [ Pastonis v. Maneckjes (10), see also 
rity one of which was decided by the Judicial — Preroy v. Young (17) Christie v. Noble (18)]. 
Committee [Prendent of Orphan Bowd v. Agreeménts to arbitration cannot; therefore, 
Vas Heenen (6)| and another by the House be rightly deemed as essentially of a per- 
of Lords [Oaledowiam Ry.. Oo. v. Lookhaot sonal nature, revocable at the mere will of 
(7)]supportthe proposition that asa sub- a party. Fiom this point of view, 
mission to arbitration confers no more thana whether a legal representative of a deceased 
naked power, the death before award of & party is or is not bound by, or entitled to en- 
party to & Oommon Law submission has force, the contract to refer to arbitration, 
the effect of a revocation of the submission must depend upon the nature of the righs 
[Blundell v. Brettargh (3) and Edmunds v. which forma the subject-matter of the re- 
Oos (9)i. As pointed ont by Mr. Justice  ferénce, that is, upon the question, whether 
Subramania Áyerin Perumalla v. Perumalla the right is purely personal or survives to 
(10), which was accepted as good Jaw in the legal representatives. It is worthy of 
Rura Krishna Mitier v. am Gopal Mitter (11), note that in England the rule in question 
this doctrine was apparently a corollary was by no means inflexible, and various ex- 
of the rale of Common Law that the authority ceptions were engrafted upon it. To take one 
of an Arbitrator might, at any time before illustration, a distinction was made as to 
the award was made, have been revoked ab the effect of death as a revocation when the 
the instance of any party to the acbmiagsion, referee had to state a case instead of making 
whether the sabmiasion was by agreement in an award [James v. Orane (19)]. The dis- 
writing by bond, deed, Judge's order, orordér tinction dependent upon the nature of the 
at nisi prius [Deutsche Spriagatoff, v. Briscoe right which forma the subject-matter of the 
(19); Vynyor’s case (13);Fraser v. Hhrenspetger submission was recognised in Lord Selkirk 
(14)]; arule whioh was founded probably on v. Nasmtth (20), and it was stated expressly 
the view that, with reference to agreements that the authorities forthe proposition that 
to refer to arbitration, any contracting party submissions are not binding upon the heirs 
might, without the consent of the other, of the original parties apply only to submis: 
put an end to the oontract on the mere sions unoonneoted with any oontract or 
ground that he bad changed his mind, and _ transaction implying an obligation on heirs, so 
which was due to the disfavour with which that ifthe parlies have in view a transac- 
contracts to refer io arbitration were tion that is to effect their heirs, they cannot 
formerly looked upon in England, as contracts ba supposed to intend. that the heirs should 
tending to oust the jurisdiction of tne ordinary not be obliged to submit to the ‘reference 
Courts. Bat, in this country, a3 pointed ont [see also Oaledontan Ry. Oo. v. Lookhart (7). 
in Nagasaumy v. Hungasamy (15), the Again, whentne submission included several 
polioy of the Legislature has always been parties on the eame side who had each of 
different, andthe English Common Law Rale them separate interests, the death of one 
has not been adopted. According to the law was held to avoid the submission only as to 
here, the submigsion of an existing diapute him (2 Archbold, Practice, 1823, 13th Edi- 
once validly made, ia not revocable without tion, 1605, l4th Edition). Oases are also 
just and sufficient cause, even in the case of & to be found in the books in whioh it was, 
submission which has not been made a Rule ruled, that a clause in & submission to sarbi- 
tration might properly be insisted Bo as to 
(8) 1 Knapp. P. O. 83, 12 E. R. 252. prevent the death of one of the parties acting 
oo 806; 6 Jur. (m.8.) 1811; 8 L. T. 6558 ag & revocation [MacDougall v. Robertson (21), 


(8) (1810) 17 Vea. 233. 


9) (1784) 3 Douglas 408. ~ ` 
(0) 97 M. 112. (16) 12 M. I. A. 112; 10 W. R. 61. 
s 14 0. W. N. 769; 6 Ind. Cas. 170. (17) (1878) 14 Oh. D. 200. 
(13) (1887) 20 Q B D. 177 67 L. J.Q. B. 4, 80 W. — (18) (1880) 14 Oh. D. 208a. 
R 557 (19) 15 M. and W. 879; 8 D. and J. 668; 15 L. J. Fr. 


(18) 8 Coko 81d. 232. 

' (14) 13 Q B. D. 310; 53 L, J. Q. B. 78; 49 L T. 046; (20) (1778) Morison 627. ' 

8% W. R. 640. ` (21) 4 Bing. 486; 29 R. R 602, 1 M. and P. 147; 3 
(16) 8 XL F. Ọ. R- 48. l Y. and. J. 411, | 
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Dowse v. Oozs (22); Olarks v. Orofts (83); 
Lewis v. Winter (24); Prior v. Hembrow (25); 
and Lewin v. Halbrook (26)]. The very 
acceptance of the position that the insertion 
of such & clause is efficacious to keep alive 
the authority of the Arbitrator shows con- 
clusively that the rulecannot be treated as 
inflexible. Ifthe principle on which it is 
said to be based were of universal applica- 
tion, no exception would be admissible, not 
even at the instence of the parties themselves. 
The matter, therefore, must be treated as 
one of intention either expressed or to be 
determined from the nature of the right in 
controversy. We must consequently deoline 
to accept the comprehensive proposition that 
. the death of one of the pariiesto asubmissicn 
before the award is made operates as &reve- 
calion of the submission by operation of Law. 
Regard should thus be had to the nature of 
the rights in controversy in the case before 
us, and, once the matter is considered from 
` ihis point of view the conclusion becomes 
jrresistible that not only was the submission 
never intended to berevoked by the death of 
one of the parties, the true intention was of 
precisely the opposité character. There are 
iwo other circumstances, however, which 
lend additional support to this view. In the 
first place, the death of Raja Ram did not 
introduce into the proceedings any new party 
at all. His interest in the subject-matter of 
the reference vested by survivorship in bis 
kon Ramji Ram who was already a party to 
the proceedings. In other words, the effect of 
the death of Raja Ram was merely to expand, 
as it were, the interest of Ramji Ram. In 
the second place, upon the death of Raja 
Ram, Ramji Ram applied to the Arbitrators 
that the proceedings might continue as before. 
It cannot be reasonably disputed that rf, upon 
the death of aparty tq arbitration proceedings, 
his representative in interest becomes & party 
thereto and proceeds with the investigation, 
ihe award is binding upon bim [Bacon v. 
Osanston (27); Edmunds v. Oow (9) and Ruston 


(22) 3 Bing. 20; 28 R. R. 585; 10 Moor, 272; 8 L.J. 
o. &.) C. P. 127. 
a (1887) 4 Bing. 148; 29 R. R. 527; 12 Moor. 
849; 5 L. J. (o. a.) O. P. 537. 
(24) ass) W. W. & D. 47. 
(25) (1841) 8 M. & W. 878; 10 L. J. Ex. 871. 
a (1848) 2 Dowling (x. 2.00; 11 M. & W. 110; 13 
207 
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v. Dunwoody (28)]. Under these circum- 
stances, if we were to accede to the con- 
tention of the defendant, we would be giving 
effect to what must be decreed on entirely 
technical objection, based neither upon 
principle nor upon grounds of justioe, equity 
and good conacience. The first ground upon 
which the award is assailed by the defendants 
must, consequently, be overruled, 

In support of the second objection taken 
by the defendants, it bas been argued 
that as soon as the Arbitrators signed the 
joint memorandum on the 25th September 
1904 their authority came to an end, and 
they oould not re«ile from the conclusion they 
had deliberately and unanimously adopted. 
In support of this proposition, reference has 
been made to the cases of Henfres v. Bromley . 
(29): Trew v. Bwrion (80) and Brooke v, 
Mitchell (81). Now, it may be conceded, that 
when the Arbitrator has made or, as ib is 
said in some cases, made and published his 
award ss & completed instrument his power 
is wholly at an end. He has exhausted his 
authority, he is thorougbly funcins officio, he 
can do nothing more in reference to the arbi- 
tration or the subject matter. He cannot 
re-open the case or make a new supplemental 
award nor alter or amend the award 
already, made nor file additional explara- 
tory alternative or amending documents, 
What he has done must standor fall with- 
out further aid or assistance from him, he 
can neither support nor impeach it [Bayne x. 
Mo ris (32) |. In other worda, as has sometimes 
been said, if after executing the award 
the Arbitrator exercises a fresh judgment.on 
the case and alters the award in any parti. 
cular, the alteration ia merely nugatory and 
hia act is like a spoliation by a mere stranger 
(Irvine v. Binon (38); Ward v. Dean (84); Inse 
Hall and Hinds (35); Mordue v. Palmer (86); 


(28) 1 Binn (Pa) 42. 
(29) (1805) 6 : ast. 309, 8 R. H. 401; 2 Smith. 
400. 


ran o 1 C, & M. 683; 2 L. J. Ex. 238. 


(81) (1840) 6 M. & W. 477; 9 L. J. Ex. 200; 8D. P. 
0. 892. : 

E (1868) 1 Wallace 07; 17 Law. Ed. 495. 

2 (1800) 8 East 54, 

(34) (1882) 8 B. & Ad. 234. 

(85) (1841) 8 M. & G. 847, 10 L.J. (we) O. P. 
410. 

(38) (1870) L B. 8 Ch. App. 22) 40 L. J. Ch, § 


23 L. T. 753, 19 W. B. 
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Davies v. Pratt(87); In re Stringer v. Riley (89) 
and Mountain v. Parr (39)]. Bat the general 
principle that, after arbitrators have made 
and delivered theirawards their functions are ab 
an end and they have no power to correct or 
alter the award, applies only to cases in wich 
the Arbitrators had made and delivered the 
award in its final form, it ia well settled 
that, until the Arbitratorsh ave finally pub- 
lished their award as their final determinn- 
tion, they may make alteration therein. A 
good illustration of this doctrine is afforded 
by the case of Bodgs v. Hull(40) where it waa 
ruled that the delivery to thë parties by the 
Arbitrators of a paper, not as their award 
but as & detailed statement of their conoln- 
sion does not terminate the powers of the 
arbitrators and a formal award subsequently 
made and published is binding: [See alto 
Byars v.Thompson (41) ]. Now, what constitutes 
a completion of theaward, may, obviously, 
depend upon the terms of the submission and 


upon the facts and circumstances of the: 


individual case. ‘In the case before us, 
when the memorandum of the 25th Septem- 
ber 1908 was drawn up and signed, the 
Arbitrators recorded that the parties should 
valne the properties and supply the neces- 
sary stamped paper upon which the award 
was to be engrossed. This order was carried 
out, but after the result of the deliberntion of 
the “previous day had been engrossed on the 
stamped paper, oue of the Arbitrators de- 
clined to sign it on the ground that he had 
misunderstood the meaning of the language 
used in the memorandum : in faor, the Arbi- 
ir&tors were not agreed as to the import 
of the term "assets " as used therein. Uuder 


these oiroumstanoss, we are of opinion that, 


when the memorandum was drawn up and 
signed, there was no sch’ completed and 
final award as would exhaust the anthouity of 
the Arbitrator to deal further with the 
matter. The seoond objection urged by the 
defendants cannot, consequently, be sustained. 

In support of the third objection urged by 
the defendant, it has been contended that 
the infant Bhagwat Ram is not bound by 


(87) 16 C. B. 586, 
e) (1001) 70 L. J. Q. D. 19; 10. B. 106; 40 W. 
R. 1 


(80) (1800) 1 Q. B. 805; 06 L. J. Q. B. 447; 80 L. T. 
342; 47 W. R. 883. 

(40) (1871) 59 Maine 225. 

(41) 18 Leigh. 650, 87 Am. Deo. 680. 
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the arbitralion proceedings, and, therefore, 
the award is not operative against any of the 
parties to the ‘suit [Antram v. Ohace (42) ]. 
As already stated, Bhagwat Ram was born 
on the 7th December 1907, that is, shortly 
after the deed of agreement for submission to 
Arbitration. He thereupon became interest- 
ed in the subjest-matter of the dispute along 
with Ramji Ram and Raja Ram. The fact of 
his birth was not, however, brought to the 
notice óf the Arbitrators, and it was not till 
the 20th August 1908 ihat his father Ramji 
Ram, by petition, adopted the pending pro- 
ceeding aa binding on his infant gon. It has 
been argued before us that there was no 
submission to arbitration on behalf of tbe 
infant; that there was no guardian appointed 
on his behalf; that hia father was not oom. 
potent to act ah his guardian, and that as, 
upon the anthoriby of the decision of the 
Judicial Committee in Mokori Bibi v. Dharma 
Das Ghose (43), it is not competent to an 
infant to enter into a contract, there cannot 
be any valid submission to arbitration by 
him. In answer to this contention, it haa 
been argued on behalf of the plaintiff, that 
the infant was not a necessary party to the 
arbitration proceedings; that a fraeh re- 
ference was not essential; that the infant 
was sufficiently represented by hia father, 
if & binding refereuce was needed, and that 
in any Court thera is no substanse in the 
contention of the defendants. We may point 
ont at once that the contention of the defend- 
ants that, because nn infantis incompetent 
to contract, there cnn ba no valid submission 
to arbitration by him is irrelevant for the 
purposes of the case before us. It need not 
be disputed that, asan infant is unable to 
bind himself by oontract, he cannot enter 
into a submission which will render the 
award absolutely binding over him: and this 
position may possibly ba maintained even 
though the submission has been made a 
Rule of Court [Rudston v. Yates (44); 
Cavendish v. Oarendish (45). Hvams v. 
Cogan (46) and Stone v. Knight (47)]. 
Bat there is authority for the proposition 
that in the cage of pending suit, the Court 
may ante & submission to arbitration ao 

(42) 15 East. 209 

(43) 80 L A. 114 14 C. 589, 6 Bom. L. R, dan 7 
O. W. N. 441. 

(t) (1642) March 111 at p. 141. 


) (1870) 1Ch. Cas. 270 
(46 


46) (1727)2 P. Wms. 450, (47) (1628) Noy 62, 
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as to render the award biuding on the infant 
[Dowse v. Core (22); Dàvis v. Page (48); 
Prowdfoot v. Boyle (49) and Fagan v. Fagan 
(50)]. Inthe case bofore us, however, the 
submission to arbitration, if any, bas not been 
by the infant himself, but by his de facto 
and de jure guardian his father, the head of 
the Milakshara family of which the infant 
was a member. Now, it is indisputable that 
& guardian may submit to arbitration on be- 
half of his ward so as to bind both himself 
and the ward: though, no doubt, where the 
guardian is, in his individual capacity, a party 
to the submission and hia interest in the con- 
troversy submitted happens to be adverse to 
ihat of his ward, he has no power to submit 
on behalf of hig ward. The -principle was 
lucidly stated in the following terms by Mr. 
Justice Levingston in Weed v. Ellis (51). 
It ig difficult to conceive how it should ever 
have been doubted whether guardians had this 
power or whether they were not bound by 
their bond, or whether an award under these 
circumstances did not put an end to all con- 
troversies submitted between the infant and 
other party. That an infant himself should 
not bind himeelf in this wayis right, but fer 
this very reason a power should be lodged 
elsewhere, and where can it be so properly 
entrusted ag tothe very person who has 
the care of all his property, for the present 
plaintiff does not appear  & guardian ad 
liem. only, and must, therefore, be supposed 
competent to judge whether a suit or arbit- 
raiion will be most likely to promote the in- 
terest of his ward. But this point is settled 
in Roberis v. Newbold (52), where it is 
allowed that a guardian may submit for an 
infant, and even ifthe. latter gives a bond 
himself, it is not void but only voidable. 
With this also agrees the Civil Law by which 
alihongh an infant cannot bind himself by 
submission, yet, if any one will become his 
surely, & remedy may be had against the 
latter for the infants non-performance. 
(1 Comyn Dig. 637) see also Jill v. Russel 
(53) and Bowyer v. Blorksidge (54). ‘As 
might have been expected, this doctrine, 


which is manifestly based on principles 
(48) (1804) 9 Vos. 850. 
(40) 15 M. & W. 198, 8 D. & L. 524. 
(50) 18 Ir. Eq. B. 483. 
(61) (1806) 8 Caine N. Y. 258. 
(52) (1606) Oomb. 818. 
(53) en Freeman 62 at p. 189. 
(54) (1881) 8 Lev. 17. 
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of justice, equity and good oonscienoe, 
has been applied in this country. In 
Temmakal v. Subbamal (55) it was ruled that 
all acta of the guardian of a Hindu infant, 
which are such sa the infant might, if of 
age, reasonably and prudently do for himself, 
must be upheld when done forhim by his 
guardian: and such guardian may bind by re- 
ferring to a punchayet of their caste, a question 
of customary partition. - 

In Jagonnath v. Mannu Dall (56)the learned 
Judges of the Allahabad High Conrt held, 
affirming their previous decision in Priam 
Singh. v. Usagar Singh (57), that it ia oom- 
petent to the father of a joint Hindu family 
in his capacity of managing member of the 
family to refer to arbitration the partition of 
the joint family property, and the award 
made on such a reference, ifin other respects 
valid, in the absence of fraud or oollusion, 
is binding on the sons. In Balajt v. Nana 
(58) it was ruled by the Bombay High 
Court that a manager.ofa joint Hindu family, 
aven when he ia not the father, has the power 
to bind the family by a reference of o dia- 
pute with any outsider regarding family 
property, to arbitration; provided such re- 
ference be for the benefit of the family: 
minors in the family are bound by the 
reference, and consequently by the award 
made upon i. Tbe learned Judges farther 
held, that if the reference to arbitration 
was proper, in the sense that it was for the 
benefit of the minors, the Court was bound 
to pass a decree in terms of the award based 
on that reference if there war none of the 
objections to the award pointed out in the 
Chapter on Arbitration in the Oivil Pro- 
cedure Code, and there was no dniy im- 
posed on the Court at that stage to œn- 
sider whether the terms of the award 
were for the beneflb of the minors. The 
learned Judges added thgt the imposition 
of such & duty on a‘ Court, where the 
reference itself ig not impugned as fraudu- 
lent or as authorised, would practically 
mean either that where there sre minors 
in & Hindu joint family, its manager has 
no power in any case to refer any dispute 
to arbitration, or that though he can refer, 
the award would be nugatory if any of 

(55) 2 M. H. O. B. 47. 

(56) 16 A. 251. 

(57) 1 A. 681. 

(58) 27 B. 287. 
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lta terms were unfavourable to the minors: 
there 18 no law which lays down that as 
the principle governing stich cases or which 
contemplates soch a result. In  Birbhadra 
Roth v. Kalpataru -Panda (59) the same 
principle: was applied, and the decisions in 
Pitam Singh v. Ujagar Singh (59) ; Jagen- 
naih v. Mannu Lal (68) and Ram Lal v. 
Lakhmi Ohand (60) were approved. Our 
attention was, however, invited in the case 
of Romon Kissen v. Hurrololl (61), where- 
upon an application to file an award under 
section 525 of the Code of 1882. Mr. Justice 
Trevelyan appears to have directed a reference 
to’ the Registrar to inquire and report 
whether the submission to arbitration and 
the award was or was not for the benefit of 
the infants conoerned, and the course 
adopted is possibly supported by a dictum in 
Biddeli v. Dow: (62) and Cavendish v. 
Oacendtch (45). The case of Fagan v. Fagan 
(50) shows, on the other hand, that the 
matier to be considered in a case of this 
description is, whether the submission wes 
for the benefitof the infant. This, in our 
opinion, is the better view, and if the sab- 
mission is proved to ba beneficial, the award 
becomes binding unless vitiated on grounds 
open to any of the parties, other than that 
of infancy fseo also Ram Narain v. Sreemutty 
Dossee (68) ; Vithal Das v. Datta Ram (64) and 
Hardeo Sahai v. Gauri Shankar (65) |. Upon 
this branch of the argument for the defend- 
ants, it is desirable to bear in mind, in view 
of the special facte of tkis case, that the effect 
of the birth of the infant was merely to make 
him & joint owner in the subject-matter of 
thé litigation nlong with his father and 
grard-father. There was, obviourly, no con- 
flict of interest between him and his father. 
This commen interest was to defeat the claim 
of Salig Ram, and under such circumstances 
the infant, in our-opinion, should have been 
bound by the arbitration proceedings com- 
meneed before his birth even if he had not 
been nominally added as a party and re- 
presented by his father. [See Ohinna v. Ganga 
(66) ; see also Ajodhya Hoy v. Hardwar Roy 
pat 1 0. L. J. 888 ab pp. 304, 807. 
(00) 1 Bom. H. O. B. App. 51. : 

(61) 19 O. £84. 

(63) (1827) 6 B. & O. 255; 28 R. R. S745 9 Dowl 4 
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(67) ; Ramachandiam v. Kali Muttu (58) and 
Banwari Lal v. Sheo Sankar (69): the effect 
of this last’ case has not been correctly ap- 
preciated by the learned Judges of the Allah- 
abad High Court in Ohuttar Lul v Joy Ram 
(70)]. Woe are not unmindful that, in the 
present litigation, although the father of the 
infant orginally agreed to act as guardian 
ad litem for his son, he subsequently repu- 
diated the position and desired to be allowed 
an opportunity to retire. His application 
was refused by the {learned Judge, where- 
upon he filea a written siatement under pro- 
test. In our opinion it is plain that the 
course adopted has notin any way prejudio- 
ed the infant. As already explained, neither 
in the course of the arbitration proceed- 
ings nor in the present suit, has there 
been the remoteat conflict of interest between 
the father and theson. Nor is there any 
room for reasonable doubt that the sub- 
mission to arbitration was for the benefit 
of the infant at the time when the father 
made the application on the 20th August 
1908. Bat it has beenstrenuously argued 
on behalf of the defendants that the infant 
has been ignored by both the Arbitrators 
and the umpire, and our attention has 
been drawn to the opinion recorded by Mr. 
Sinha in which mention is made only of 


‘“Ramji Ram and Salig Ram. It has even been 


seriously suggested that if this award is 
maintained, it may be taken as equivalent 
to a decision that the infant has no interest 
at all in the subject-matter of the litigation. 
We are of opidion, however, that although 
thia eriticism may be justified by a atrict and 
literal construction of the opinions recorded 
by the Arbitrators and theumpire, there is 
no substances in it. No doubt, the language 
used is somewhat loose; inasmuch as it is 
atated that the dispute was between Salig 
Ram on the one hand, and Raja Ram and 
Ramji Ram on the other, and the fiat 
clause of the award gives to Salig Ram and 
Ramji Ram in equal halves the Bettiah 
Kothi and all properties appertaining there- 
to. This, however, is. an inacouracy of 
expression, which cannot be treated as of 
a fundamental character, and the award 


(07) 1 Ind. Cas. 213; 9 O. L. J. 435. 

(63) 21 M, L. J. 240; D Ind. Cas. 506; 9 ML W. N. 
938, 0 M. L. T. 889. ^ 

(89) 1 Ind. Oas. 670; 18 O. W. N. 815 at p. 888. 

(70) 8 A. L. J. 15; 8 Ind, Oas 719. 
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must be read in the light of the proceedings 
before the Arbitrators. in other words, what 
is awarded in favourof Ramji Bam must 
be taken to have besn awarded in favour of 
Ramji Bam as representing himself and his 
infant gon. There was such complete idec- 
tity of interest between Ramji Ram and his 
infant son that Ramji Ram may be taken to 
represent himself and his son. In matters 
of this desoription, we must look to the 
substance rather than to the form of the 
proceedings, as pointed ont by their Lord- 
shipsof the Judicial Committee in Hunooman 
Persad v. Munraj Koonwaree (71). If the 
award is construed and interpreted in this 
mannerand wherever the name of Ramji Ram 
oc urs itis taken to mean for self and os 
. guardian forbis infant son," the infant can- 
not have any legitimate grievance that his 
rights have been extinguished by the award 
of the Arbitrators. We are, therefore, of 
opinion that the arbitration proceedings and 
the award are binding upon Bhagwat Ram 
in the same way as upon bis father: that is, 
. they are liable to be challenged on behalf 
of tha infanton any valid ground open to 
his father but they cannot be validly at- 
tacked on the special ground of the infancy 
of Bhagwat Ram. Some streas was laid in 
this connection upon the decision of the 
Judicial Committee in  REashidwamina v. 
Mahammad Ismail Khan (72) to show that 
, the award ought not to be treated as bind- 
ing upon the infant, who ib was argued 
suhstantially was not represented in the 
proceedings. That decision, however, is clear- 
ly distinguishable. No doubt, 16 cannot be 
disputed, as laid down by the Judicial Oom- 
mittee in Ohowdry Hira Singh v. Ganga 
Sahat (78), that an award can only bind the 
parties to the arbitration. Eut here, as we 
have already held, the infant was a party to 
the arbitration proceedings, and was repre- 
sented by his father as guardian. In the 
oase of Bashidunmissa v. Mahammad Ismail 
Khan (72), ón the other hand, the person 
who was supposed to have represented the 
infant, was incompetent to act as her guar- 
dian inasmuch as she was & married -woman 
and disqualified under section 457 of the Code 

oO Wh Ad, 100. 1.2.21, B1 A 

T2) 18 O. W. N. 1183, 10 0. L. J. 818; 81 A. 573; 
3 Ind. Cas. 864, 6 A. L. J. 822; 11 Bom. L. R. 1235; 5 


M. L. T. 380,19 M. L J. 681. 
(78) 11 I, A. 30; 6 A. 822, 
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of 1882. In the case before us, no such ques- 
tion arises; the father was competent to re- 
present hisinfant son, and, as @ matter of 
fact, did represent him. 

We may add that at one atage of hia argu- 
ment the learned Counsel for the defendants 
conteuded, though somewhat faintly, that 
there was no valid submission on behalf of 
the infant,inasmuch as the original submis- 
sion which was by a registered instrument 
could be modified or effectel only by another 
instrument similarly registered. In support 
of this view, relianca was placed upna the 
oses of Walter v. Moryan (74); In re Morphett 
(75) and Dos Morris v. Rozzer(78). “The cases 
relied upon, however, are clearly distingua- 
ishable and do nət assist the contention of the 
defendants. The contention in substance is, 
that a valid submission to arbitration, asa 
result of whioh title to immovesble property 
is likely to ba affected, must in this country 
be made by & registered instrument: there is 
no foundation, however, for this argument. 
Neither section 17 of the Indian Registration 
Aot nor section 92 of the Indian Evidence Aot 
shows thatjalverbal submission is invalid: and, 
iu the absence of any statutory provision ‘on 
the subject, we are not prepared to ex- 
tend to this country the Common Law Rule, | 
tkat a -parol submission is valid only in oases 
where the subject-matter is such that a 
verbal agreement directly between.the parties 
in the terms of the award would prevail 
| Harrison v. Wright (77) ; Oooh v. Jackson 
(78) and Rainforth v. Hamer (79)]. The 
view we fake is in &ocord with the decisions in 
Bahal Singh v. Shibo Ram Singh(80) and Ma. 
dhu Masjhi v. Raja Nilmony Singh Deo (81). 
The case before us, further, is clearly not one 
of variation or modification of the original sub- 
mission, it is rather a case of devolution of in- 
terest of one of the parties to that submission, 
[Ajodhya Roy v. Hardtrar Roy (07)]. There 
is no foros, therefore, in ihe  oonten- 
tion that there was no valid snabmis- 
sion on behalf of the infant, because that sub- 
mission was nob made by a fresh registered 


instrument. The result is, that the third ob- 
(74) (1792) 2 Oox 369. 
(75) 2 Dowling & Lowndes 007 at p, 977; 14 L. J. 
Q. B. 250; 10 Jur. 548; 00 R. R. 888. . 
(T8) (1808) 8 Rast 15. 
(77) 13 M. & W. 816. (78) (1801) 6 Vea. TI. 
o (1855) 25 L. T. (m. 2.) 247. 
(80) (1864) W. BR Gap. 76. 
(81) 18 W. B, 688, 
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jection urged by the defendants is overruled 
as untenable. 

In support of the fourth ground urged 
by the defendants, it has been  oontended 
‘that the learned District Judge has impro- 
perly declined to inquire into the truth of 
the allegations of judicial misconduct im- 
puted to the Arbitrators andthe umpire. In 
answer to this argument, it has been con- 
tended on behalf of the plaintiff, that 
the suggestion was made at so late a stage 
of the proceedings as to justify the ‘refusal 
of thé District Judge to entertain the ob- 
jection and that, in any view, it is patent, 
on the face of the proceedings, that the 
irregularities, if any, have been waived by 
the defendants. Now, inthe fifteenth para- 
graph of the written statement of the de- 
ferdania filed on the 21st September 1909, 
the defendants alleged that the proceedings 
of the Arbitrators were vitiated by gross 
irregularities, and it was also suggested that 
the prooceed'ngs befcre the umpire were 
Hlegal. On the 25th September, issues were 
settled upon the pleedings: the fourth issue 
raised the question whether the alleged 
award which the plaintiff sought to enforce 
was valid and binding as against the defend- 
ants. Onthe 17th January 1910, the defend- 
ants applied for leave to amend the written 
statement after the plaintiff had been per- 
mitted to award the plaint. It was urged in 
this application that, in order to make apeoiflo 
the objection taken in the written statement, 
it might be expreasly stated that the award 
was attacked on the ground of irregularities 
and miscondact in the proceeding of the Ar- 
bitratora and the umpira. Thisapplication 
was summarily rejected, apparently on the 
ground that the expression “misconduct” 
was too vagus. A week later, the defendants 
applied again for leave to amend the written 
statement and they *seb ont in great detail 
the facts and grounds then within the know- 


lodge of Ramji Ram, upon which be imputed, 


legal misconduct to the Arbitrators and the 
umpire. The grounds mentioned were 
eleven in number, of which the frst four 
raised mixed queetions of fact and law, and 
the remaining seven raised pure questions 
of law. The first four grounds were formu- 


lated as follows :— first, that the Arbiiratora ' 


had wrongfully received private communica- 
tions respecting the subject-matters under 
reference; secondly, that they had wrongfully 
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utilised information from various external 
sources; thirdly, that they had not examined 
the Mahajani &ooount books, and fourthly, 
that they had not acted together in all 
matters relating-to the arbitration. The 
Diatrict Judge refused the application in go 
far ag the firat four grounds were concerned, 
but admitted the remaining seven ag open 
for consideration, The learned (ounsel for 


- the defendants has vigorously contended in 


thia Court, thatthe procedure adopted by the 
District Judge was erroneous, and was by no 
means conclusive toa just and satisfactory 
deciaion of the caseon the merits In our opi- 
nion, this contention ia well-founded. No 
doubt, whether an amendment of the pleadings 
is or is nob to be allowed, isin the discretion 
of the Court, but the discretion is judicial and 
not arbitrary : and an erroneous exercise of it 
is capable of correction by & Court of Appeal 
[Mani Lal Gusrati v. Harendiw Lal Roy 
Ohowdhry(82) |. As observed by Bramwell, L. 
J., in Tildesby v. Harper (88) leave to amend 


"ought to be granted unless the party apply- 


ing is acting mala fide or by his blunder 
has done some injury to his opponent 
which cannot be compensated by award 
of costs. Otherwise, whether the original 
omission arose from negligenoe, carelesanesa, 
or accidental error, the defect may be al- 
lowed to be remedied if no injtistice is done 
to the other side, because, in the expressive 
phraseology of Bowen, L. J., there is one 
panacea which heals every sore in litigation 
and that is costs iDropper v. Smith (BA) ]. In 
the case before us, the application of the 
defendants waa, in our opinion, perfectly bona 
fide and honest and was in no way embar- 
rassing to the plaintiff: there is thn« no 
room for the application of the principle 
that leave to amend ought to be refused when 
the party applying is acting mala fide. [Law- 
rance v. Norreys (85)]. The impatation of 
irregnlaratios in the proceedings of tho Arbi- 
trators and the umpire had been made in the 
original written statement. The plaintiff 
might have legitimate grievances if the mat- 
ter were left there, and the details of the 
oe edid brought out only in 
the course of ihe examinati i 

(83) 8 Ind. Cas 79; 12 0. a oe ene 


(B8) (1878) 10 Ch. D. 803; 43 L. J. Ch. 498, | 
oe ^ Des 
84) (1884 20 Oh. D. 710; 58 L. J. Ch. 801, 5 
733, 88 W. R. 00. POS 
(85) (1888) 39 Ch. D. 218 at p. 286. 
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The defendants, therefore, adopted a pro- 
per procedure when, sometime before the 
commencement of the trial, they asked for 
leave to specify the irregularities upon which 
they intended to rely, it was not the intro- 
duction of any new matter by way of defence 
in the pleadings it was rather an endeavour 
on the part of the defendanis to amplify and 
elucidate the original atutement. We are, 


therefore, of opinion that the application 


ought not to have been summarily dismissed, 
and further, that when questious were put to 
the Arbitrators in reapeot of this matter they 
ought not to have been disallowed. More- 
over, we must remember that the estate in 
controversy is of considerable value. One of 
the parties songht to be bound by the arbi- 
tration is an infant, and, as will appear later 
on, upon the face of the proceedings of the 
Arbitrators and the umpire, there i8 good 
reason to doubt whether there has been by 
them that careful and exhaustive oxamina- 
tion of the accounts, whioh the justice of the 


case demands. Under all these circumstances,« 


we are of opinion that there must boa 
full investigation into the allegations of the 
defendants made in their application of the 
24th January 1910. In this connection, we 
have to consider the contention of the plaint- 
iff that, even if there were any irregularaties 
in the proceedings of the Arbitrators and 
the umpire, they were waived by the defend- 
ants. No such suggestion, however, was put 
forward in the Court below. It may be 
conceded that, though an Arbitrator may 
have been guilty of some irregularity in 
the course of the reference, it will not 
vitiate the award, if the conduct of the 
parties be such as shows that they have 
waived any objection on account of it. But 
it is undisputable that the waiver must 
be clearly made out, and the party be shown 
to have full knowledge of the defect which he 
is said to waive [Drew v: Drew (86); Darnley 
v. L.C.& D. By. (87); In ve Salkeld (88); 
In re Jenkins (89); In re Hicks (90); Hewlett 
v. Layoock (91); Matson v. Trower (92); King- 

(86) (1855) 2 Macqueen 1. 

(87) (1865) L. R. 2 H. L. 48; 86 L. J. Ch. 404, 16 L. 
T, 217; 15 W. R. 817. 

(88) (1841) 12 A. & E. 707; 4 P. & D. 782; 10 L. J. Q. 


B. 22; 4 Jur. 1132. 
ru MONDO. (x. a) 2706; 11 L. J. Q B. 71; 63 
B. E. 


(90 (1519) 8 Teun 09A 31 BB. 611 
(91) (1827) 2 O. & P. 574. 
(92) 11524) B. & M. 17; 97 B. R. 725. 
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well v. Hlisot (99) and Moseley v. Simpon 
(94)]. From this point of view, it is farther 
clear that the order of the District Judge 
refusing to inquire into the matter was 
erroneous, because no suggestion was made 
that the objections taken by the defendants 
in their application of the 29th January 1910, 
were based upon facts within their knowledge 
antecedent to that date. We are of opinion 
that no facts have been established to show 
that there was any waiver on the part of the 
defendants, assuming that it was competent 
to the guardian of the infant to waive any . 
irregularities fatal to the validity of the pro- 
eeedings. The fourth objection taken to the 
validity of the award, therefore, must prevail 
and there will be an investigation into the 
allegations of the defendants on this part of 
the case. 

In support of the fifth objection tubas by 
the defendanta, it has been broadly oontend- 
ed that the award of the Arbitrator as aocoepi- 
ed by the umpire, is unoertain and in- 
complete and ia corgequently void in ita en- 
ticety. [n support of this proposition refer- 
ence hag been made tothe principle recog- 
nised in Nickels v. Hancook (05); Wakefiald v. 
Llanelly Railway Co.(98), that if the award is 
defective it cannot be treated as valid in part, 
because the parties had contracted to be 
bound by the decision of the Arbitrator on 
the whole and not on part of the matters 
submitted to him. Reference has also been 
made to the cases of Randell v. Randell (97); 
Manaer v. Hearer (98); Hewitt v. Hewitt (69). 
Bowes v. Fernie (100); Gisborne v. Hast(101); 
Fagan v. Fugan(50). In re Tidewali (103) and 
Ganesh Narain v. Malida Kosr (108). In 
answer to this contention it has been argued 
that the principle formulated on behalf of 
the defendants, is not of universal applioelioh 
that, in the oase before ua, it was open to the 
arbitrators to make sugcessive awards, that 


(98) (1889) 7 D. P. C. 428; 8 L. J. C. P. 241, 
, 2 .1878) L. R. 18 Eq. 226; 28 L. T. 737; 21 W. 
R. 694. 


(05) (1855) 7 DeG. x 


(98,3 DeG. J & 8.1 at p. 18. 

(o percer t 81; 8 R. R. 601; 8 Smith. 9). 
(98) (1882) 3 B. 4 Ad, 206, 87 R. R. 428. 

(99) (1841) 1 Q B. 110 4 P. & D, 588, 

(100) (1888) 4 Myl. & O. 150: 43 R R 30. 

(101) (1639) 6 M & W. 50, 7 D. P, O. 403; 8L. 7 


Ex. 197; 8 Jur. 586. 
(102) (1863) 38 Beav. 218 at p. 217; 10 Jur. (x. s.) 


143. 
(108) 20 Ind. Cas. 450; 18 O, L. J. 899 at p. 403, 
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the one they have made decides the princi- 
pal questions in controversy, aud that, sl- 
though other subordinate questions may atill 
remain to be decided, the award, so far as it 
goes, cannot rightly be treated as open to 
objection on the ground of uncertainty or 
incompleteness. In support of this proposi- 
tion, reference has been made to the cases of 
Aitcheson v.Ourgey (104); Wohlenberg v. Lagemas 
(105); Higgins v. Willis (106) + Plott v. Hall 
(107); Lewis v. Rossiter (108); Samuel v. Cooper 
(109); Wilkinson v. Paige (110); In re 
Tidswell (109); Dowse v. Cows (22); Wrightson 
v. Bywater(111); Sasi Mukhi v. Nabin Ohandra 
(112) and Makundram v. Salig Bam (118). 
In our opinion, the principle applicable to 
cases of this description is well-settled and 
does not admit of serious controversy. The 
real point for consideration ia, whether, upon 
the submission in the case before us ib oan 
rightly be embodied that the award is void 
in its entirety because some of the matters 


in controversy have not been decided by the. 


Arbitrators and the umpire. No doubt, as 
laid down in Whitworth v. Hulse (114); 
Randell v. Randell (97); Samuel v. Üooper 


(109); Bradford v. Breyan (115) and Bowee- 


v. Fernie (160) the Arbitrator must be careful 
io see that his award i8 & final deoision of all 
matters requiring his determination, and his 
failure fo determine any of them may completely 
vitiate hid award: this would be specially the 
result where there is such è donnection and 
interdependence between the various matters 
covered by the submission that the decision 
aud disposition of some of them only to the 
exclusion of others would operate to produce 
injustice between the parties. But itis 
equally well settled as laid down in Wrightson 


3:4) (1834) 3 Bing. 190; 26 R. R. 208, M'olel 807, 
Price 360. 
xc (1815) 6 Taun. 254, 16 R. R. 9 1 Marsh. 


"tion (1828) 8 Man. & Ry. 382. 

(107) (1887) 2 AL & W. $01; M.&H. 101; 1 Jur. 
858; 0 L. J. Ex. 144, s 

LC (1875) 44 L. J. Ex. 188, 88 L. T. 260; 28 


. B. 883, 

(100) (1885) 2 A. & B. 752; 1 H. & W. 86,4 N. & M. 
505; 41 R. B. 520. 
mr Hare 276; 11 L. J. Ch. 108; 6 Jur. E67. 

(1888) 3 iL & W. 109; 1H.&H.50; 7 LJ. 

. 859. 
92. 
(118) 31 C. 590, 81 A. 


4 


4T. 
1 Bx. 281; 1, 13 Jur. (N. t) 653; 14 
41) Silos ges. 
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v. Bywater (111) and Dowse v. Oozs (22), 
that this principle has no application if the 
gubmission can be construed to empower the 
Arbitrators to make several awards. It is 
fartber well settled that an award is none- 
the-leas final though it does not execute 
itself or preclude all future controvarsies if it 
leaves nothing to be done but the perform- 
anoe of some ministerial act, it is not 
faulty for want of such finality and certainty 
the principle applicable would be, o4! tum est 
quod certum reddi potest, that is sufficiently 
certain which can be made certain, Oargey v. 
Aitcheson (116). Now, inthe present case, 
as already alated, the points in dispute 
between the parties were formulated before 
the Arbitrators in the form of five issues. 
Upon the first, third and fourth issues the 
two Arbitrators, so faras we can gather, 
arrived at the same conclusion. They held 
unsnimously, first, that the parties were not 
members of & joint Mttakshara family: 
secondly, thatthe mahal Jahangirpur Mongarpal 
ehad been acquired out of the joint funds, 
and was consequently common property 
of the parties, aud thtrdly, that the moveable 
properties were also jointly owned by the 
disputing parties. Upon the other two 
questions which, infact, were the fundamental 
questions in the case, the Arbitrators arrived 
at divergent conclusions upon the question 
whether the Battish Kothi and its apperte- 
nent properties belonged exclusively to Sri 
Ram or were the joint properties of Hari 
Ram and Sri Ram. Babu Gobindsa Ohandra 
Mitter adopted the view that the properties 
were joint, while his colleague Babu 
Ganggsdhar Das held that they were the 
exclusive properties of Sri Ram. Upon the 
remaining question, namely, the ascertain- 
ment of the assets and liabilities of the 
Patna Kothi, ihe Arbilrators were equally 
unable to agree, and the opinion of Babu 
Gobind Ohandra Mitter was adopted by 
. Mr. 5. P. Sinba. In our opinion, the queg- 
tions raised were severable and the intention 
of the parties to be gathered from the deed of 
submission was, that successive awards 
might be delivered by the Arbitrators. In 
fact, the contrary view cannot be seriously 
Danae: It could not have been intended 
that if the Arbitrators were not agreed as to 
the joint character of the Patna Kothi accounts 


should still be taken although in the end 
(116) (1823) 2 B. 40. 170; 26 R. R, 298, 
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the umpire might &gree with one of the 
Arbitrators that the concern.was the separate 
property of Sri Ram, in respect of which 
Salig Ram was not entitled toclaim an acoount 
We are consequently of opinion that the 
award of Babu Gobind Ohandra Mitter, as 
accepted by Mr. Sinha, is valid and binding 
upon the parties with regard to the queations 
raised in the first four issues set out by the 
Arbitrators subject, no doubt, to the decision 
of the fourth objection urged by the defend- 
ant. In .respect of the question raised in 
the fifth issue, namely, the ascertainment 
of the assets and liabilities of the Patna 
Kothi and the adjustment of accounta in 
reapect thereof, the matter stands on a 
different footing. It is potent from the 
proceedings that the acoouniae have not been 
taken, though it was suggested on behalf of 
the plaintiff, that the account books were 
examined. The examination, in our opinion, 
was solely for the purpose of decision cf the 
question, whether the pariies were members 
of & joint family and whether the Bettiah 
Kothi was or was not joint property. Jt is, 
we think, indisputable that the accounts have 
not been taken und tkat the assets and 
liabilities of the Patna Kothi had not been 
ascertained. Under these c‘roumstances, it 
has been strenuously argued on behalf of the 
plaintiff that the award of Babu Gobinda 
Ohandra Mitter upon this point, as accepted 
by Mr. Sinha, should be treated as binding 
and operative to the extent it goes. On 
behalf of the defendant it has been very 
grossly argued that this part of the award, 
at any rate, even though treated as severable 
from the decision of the Arbitrators on the 
other points, is incomplete, and is so manifestly 
‘unjust that ib ought not to be adopted by the 
Gourt as the basis of its decision. Now, it 
may be conceded at once that the Court is 
always reluctant to entertain the objection 
that the award, ss distinguished from the 
submission, is unreasonable [Wood v. Griffith 
(117) and Weeks v. Gallard (118) '. In other 
words, as their  Lordships of the Jadicial 
Committee observed in Ghulam Jilani v. 
Muhammad Hassan (119), the time has 
long gone by, when Oourts would sit in judg- 
ment over the reasonableness of an award 
given by an Arbitrator chosen as a Judge 

me (1818) 1 Swanston 43, 1 Wils 34; 18 R. R. 18. 

118) 18 W. R. (Eng.) 831, 21 L. T. 055. 

(119) 29 C. 107, 29 I. A. 58, 8 O. W. N. 


> 226; 25 P. 
R. 1002, 4 Bom, L. R, 101; 13 M. L. J. 
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by the parties themselves. Bat, althongh 
it ia‘hot open to us to refuse to recognise 
and enforoe the award on the ground that it 
is unreasonable, it is, in our opinion, ma jfeat, 
on the face of the proceeding that so far as 
the question raiséd on the fifth issue ia 
concerned, the award is inoomplete. As 
already stated, the accounts have not been 
taken and the assets and liabilities hdve not 
been ascertained but the Arbitrator and the 
umpire have selected two out of many items 
and decided the rights of the parties in- 
respeob thereof. It appears that there is an 
entry of Rs. 4,15,344.13.0 in the name of 
Sri Ham and another counting for Re. 
2 17,701-8.6 in the name of Hari Ram. These 
entries have been singled out, and it has 
been desided that these sums must be taken 
to have been advanced as loans by the 
respective parties mentioned and that conse- 
quently the defendants, as representatives of 
Sr: , were entitled to the differenod if 
the sum ia available but without any interest. 


. Che learned Vakil for the plaintiff has con- 


< 


tended that the decision upon the question 
of accounts and ascertainment of assets and 
liabilities is final so far as it goes; and he 
has relied on the principle, that itis not 
abeolately necessary that ihe award should 
state in figures the exact amount to be paid, 
and thab ib is sufficient, if there is sacha 
reference in the award to documents or-other 
matters, that nothing remains but mere 
arithmetical computations to renderthe award 
final and conclusive. In our opinion this 
principle has no application to the circum- 
stances of the case before us Although we 
are prepared to-acvept the contention of the 
plaintiff that the quoetions raised in the 
different issues might be separately deter- 
mined by the Arbitrators, we are clearly of 
opinion that the &mount could not be taken 
piecemeal. Isolated items could not be 
selected and the rights of the parties deter- 
mind thereto without referenca to the other 
items in she accounta. It is easential that 
the accounta should. be taken as a whole, 


and if that is done questions of considerable 


nicety may arise, forinstance, whether any of 
the parties was & creditor of the Patna Kothi, 
or whether the unequal advances indicated 
an inequality of capital sum laid out by each 
partner the determination of questions of thia 
type is @ judicial act and not & matter of 
mere form or detail. We are, therefore, 


gf 
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clearly of opinion that the objection of in- 
completeness, even though it may not be 
applicable to-the award as a whole, is unques- 
tionably applicable-to that portion of the 
award which professes to deal with the 
question of accounts and the ssacertainment 
of assets and liabilities [Love v. Honev- 
bourne (120)]. even if it is conceded that 
it was open to the Arbitrators, after the 
decision of the umpire, to file a supplementary 
award upon ‘thé matters included in the fifth 
issue, they have not adopted that course. It 
is needless for our present purpose to con- 
sider whether this was due to the fault, or, 
as it has been said, the obstructiveness of one 
or other of the parties, it may be attributed, 
as seems more probeble, inthe circumstances 
of the case, to the faot that the Arbitrators 
were hopelessly at variance and were not 
inclined to consider the matter further. At 
any rate, there is no room for the application 
of the doctrine recognised in Ress v. Waters 
(121), Hawkesworth v. Brammall (122), that an 
award will not be set aside if the question 
undecided was not notified to the Arbitrators 
as a matter in difference, or the parties 
showed by their conduct that they did not 
mean him to decide it. In ovr opinion, there 
has been no valid adjudication upon the ques- 
tion raised in the 5th issue; and it is still 
open to the parties in the present litigation 
to have the accounts taken and the assets 
and liabilities ascertained. This, however, 
must be done on the footing that the question 
raised in the first four issues have been 
finally decided if the fourth objection taken 
by the defendanta ultimately fails. If that 
objection prevails, the award in ite entirety 
will cease to be operative and every question 
in controversy between the parties will be set 
free for discussion. The fifth ground urged 
by the defendant must consequently be 
sustained. : 

In so far as the appeal preferred by the 
plaintiff is conoerned, it bas been argued 
that the decree made by the District Judge 
is incomplete, and that he has erroneously 
refused to decide various questions which 
are oovered by the issues and called for 
determination by the Court. In our opinion, 
this contention is -manifestly sound. The 


learned District Judge has entirely mis- 
T Tem 4D. & E 814 27 BR. E. 517. 
121) (1847) 16 M. & W. 268, 4 D. & L. 607; 73 R. 
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(122) (1840) 5 Myl & Cr. 281; 48 R. R 311. 
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. oonoeived the nature and scope of the auit. 


He describes it in his judgment asa suit 
to enforce an award under clause 20 of the 


“second Schedule of the Civil Procedure Code. 


An examination of the pleadings shows that 
the scope of the suit is of a much’ wider 
description. The plaintiff seeks to establish 
his right to the properties in dispnte, for 
partition, for posseesion, for accounts and for 
other incidental reliefs. According to him, 
some of the points in controversy between the 
parties have been settled by the Arbitrators 


“and to that extent cannot be re-opened. 


[Bhajahari v. Behary Lal (193)]. Bat the 
other matters still require adjudication by 
the Court. Butit is not the case of either 
party that the award has conclusively settled 
all matters in controversy between them, The 
learned District Judge further &ppeara to 
have thought that the remaining questions 
could be decided in execution proceedings. 
This also is clearly erroneous. The questions 
which arise between the parties must be 
decided in the suit itself, and appropriate 
reliefs d by the decree. Tho validity 
of this objection of the plaintiff has not been 
seriously contested by the defendants and, in 
our opinion. there is no answer to it. 

The result, therefore, -is that both the 
appeals must succeed and the decree of the’ 
District Judge must be set aside. The oase 
will be remanded to him in order, that he 
may first take up the question of misconduct 
of the Arbitrators and the umpire raised in 
the fifteenth paragraph of the written state. 
ment read with the fourth issue and the 
applications of the defendants, dated the 17th 
and 24th January 1910, The parties will be 
allowed to adduce evidence upon this matter, 
If it is decided in favour of the defendants 
the whole of the award must be treated as 
invalid and inoperative in law. The quos- 
tion in controversy between the parties will 
then be desided upon evidence as if no award 
had ever been made. In this contingency, it 
has been mentioned to us, that the pleedings 
and issues may require amendment, we, there- 
fore, direct that if the award is declared 
invalid, the Oourt will give an opportunity 
to the parties to have the pleadings and 
issues amended and will try out the suit on 
ihe merits. If, however, the objection taken 
by the defendant on the ground of misconduct 
as stated in their application of the 24th 


(128) 83 O. 881; 40. L. J. 168, 
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January 1910, fails, the suit will be tried 
out on the .nerits on the footing that the 
questions raised in the first four issues before 
the Arbitrators hare baen definitely settled 
“by them, that is, first, that the parties are not 
“members of a joint family, secondly that the 
Battiah Kothi and its appurtenant properties 
were the joint properties of Hari Ram and 
Sri Ram, thirdly, that mahal Mangarpal was 
aoguired with common fand and was joint 
property and fourthly, that the moveable 
properties were jointly owned by the parties. 
These questions and tbese questions alone will 
be taken to have been finally decided by the 
Arbitrators, all oiber questions which arise 
on the pleadings in this suit and are covered 
by the issues, must be determined on evidence 
and & final decree made. 

We may add that, obviously, the proceed- 
ings before the Arbitrators have been more 
éxpensive than beneficial to the parties, and 
now, that a question arises as to their 
legality, possibly the parties may find it to 
their advantage to come to an agreement 
that the award should be treated as inopera- 
tive, and all questions in controversy sub- 
mitted to the decision of the Ooart. The 
hope expressed hy the partiea in their sub- 
mission that referenos to Arbitrators would 
-enable them to avoid "great expenditure and 
improper delay’ has oertainly not been 
realised. 

As both the appeals have suooeeded there 
will be no order fo: ocsts in this Oourt. The 
costs incurred in the Court below, up to the 
present stage, will abide the result. 


Appeals allowed. 


OALOUTTA HIGH COURT. 
Exoosp Civiu Apprat No. 1138 or 1909. 
July 4, 1911. 
Preseni:—Mr. Justice D. Chatterjes and 
Mr. Justice N. Chatterjee. 
BANGA OHANDRA PAL—Ptatatiry— 
APPELLANT 
DeTIMS 


NABENDRA KISHORE ROY—DEFENDANT 


—HESPONDENT. 

Landlord and Tenant—Pwrehase of ‘tenure with 
arrears of reni— fit for arrears, whether rent sutt— 
Iamttation applicable to swit— Bengal Teranoy Act 
(VIII of 1886), Sch. IH, Part. 1, ast. 2, cl, Mode 
tation Art (XV of 1877), Bch. TI, Art. 110. 
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The plaintiff purchased a tenure in 1813 B. 8. with 
the arrears of rent for 1811, and brought & suib for 
arrears of rent for 1811: 

Held, that the suit was one for arrears of rent and 
governed, as to limitation, by cl&use(c) of Article 2 
of Part I, Schedule III, of tho Bengal Tenancy Act. ` 

Biris Chandra Bose v. Namm Quari, 40. W. N. 857; 
and Sash Kumar Hirbahar v. Bita Nath Banerji, 7 O. 


Appeal from the deeree of the District 
Judge of Noakhali, dated February 24th 1909, 
modifying that of the Mansif of Lakshmipur, 
dated July 27th, 1908. 

Babu Bastkantha Nath Das, for the Appel- 
lant. ) 

Judgment.—In this case the only 
point in controversy waa whether the suit 
for rent for the year 1811 was barred by 
limitation under article 110 of the Limitation 
Act. 

The plaintiff, who is the appellant before 
us, contends that this was acase governed 
by the special law of limitation laid down 
in Bengal Tenancy Act, and, therefore, count- 
ing limitation from the last day of the agri- 
cultural year in which thearrear fell due he 
was within time for the claim of the year 
1811 also. 

The faot i ig, that the’ plaintiff EN 
the tenure in 1812 with the arrears of 1811. 
Although, therefore, he was an assignee of 
ihe rent for 1811 he was at the time when 
he brought the suit the sole Jandjord in 
respect of the tenure for which the arrears 
were claimed. 

Then, with regard to the claim, it has been 
held by the Fall Bench of this Court in the 
case of Siris Chandra Bose v. Nasim Quasi (1) 
that a suit brought by an assignee for recovery 
of arrears of rent assigued after they fell 
due is & suit for recovery of rent. The pre- 
gent suit, therefore, wasa suit for arrears 
of rent brought bs the sole landlord. - It 
was, therefore, governed by clause (b) of 
Article 2 of Part I, Schedule ILI of the Ben- 
gal Tenancy Act. This view of the came is 
pupported by the case of Sesht Kumar Mir- 
bahar v. Sita Nath Banerji (2). 

The appeal must, bosone; be awad with 
oosts, 


‘L. J. 425, relied upon. 


Appeal allowed. 
D 4 C. W. N. 857. 
(3) 7 C. L. J. 425. 
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(s. c. 15 0. W. N. 7604 8 A. L. J. 789; 13 Bom. L. B. 
485; 14 O. L. J. 16, 2 M. W. N..897; 4 Bur. L. T. 168) 
PRIVY COUNCIL, 

APPEAL FROM THE CHIEF COURT or LOWER 
BURMA. 

May 9, 1911. 

Present:— Lord Atkinson, Lord Gehan: 
Sir Arthur Wilson and Mr. Ameer Ali. 
MAUNG PE-PrAImTIYF—ÀPPELLAET 

| versus 
MA LON MA GALE—Deraspast— 


REaPONDENT. 

Burmese Buddhat Law— Husband and wifs— Divorce 
by mutual consent—Deeree for dtvorce— Misconduct 
of wife—Bwit for partition—-Share of husband — Whether 
divorces and partition to be claimed in same suit— 
Bubsequent suit for partition whether barred—Osvil 
Procedure Code (Act XIV of 1882), ss. 42, 43. 

A Burmese Buddhist husband brought a mit for 
divorce against his wife on the ground of her mis- 
conduct. The wife Sled her defence denying the 
allegations as to her misconduct. Witnesses were 
summoned, but on the day fixed for hearing, the wife 
abandoned her defence and, although continuing to 
deny her guilt, consented to a divorce, and judgment 
was thereupon given for a divorce “as prayed for": 

Held, that the divorce had not. been by consent, but 
by reason of the wife's fault; and that the prooeod., 
ings did not disclose an agreement between husband 
and wife, but a claim by the husband ona specific 
ground to whioh the wife in effect submitted. 

After the  deoree for divorce, the husband 
brought this suit for partition. The shares to which 
the es would be respoctively entitled under the 

ion would vary according io whether the 
dirorce had been dins on the ground of s matri- 
moníal offenoe or been arranged by consent. 


Tho snit for tion was dismissed on the ground 
that the plain had no right to the partilion of 
y unless ho asked for it in the action for 


pro 
divorce, and thet sections 43 and 43 of the Oivil Pro- 
cedure Oode barred the present suit: 

Held, that the cause of action for the divorce was 
the misconduct of the wife, but the cansa of action 
for the partition was the divorce of the wife founded 
on that misconduct, thet the partition might have 
been dealt with in the sume suit, but the evidonoe 
was different and the ground of divorce must have 
been first and separately proved as a distinct oause 
of action before an T question of partition could pro- 
perly arise, that present anit was not barred by 

ons 43 and 48 of thp Civil Procedure Code, as the 
claim to a partition mey be founded on the decree 
for divorce itself: 

Hed, further, that the objection founded upon those 
sections should ‘have been treated as & preliminary 
point, but as no notice of ib was given by the defend- 
ans elther in her defence, orat the trial, or in the 
grounds of appeal as first delivered, she was too i 
to raise the point in the Court of Appeal excep 
upon terms which would have indemnified the xit 
tiff for her omission to raise it at the proper time. 


. Appeal from the judgment and decree 
of the Chief Court of Lower Burmah, 
dated July Sth, 1909, reversing those of the 
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District Court of Hanthawaddy, dated March 
18th, 1908. 
Mr. McOarthy, for the Appellant. 
Judgment. 

Lord Robsow.— This is an appeal from a 
judgment of the Ohief Court of Lower Burma 
on its Appellate Side reversing a judgment 
in favour of the present appellant, who 
was plaintiff in the action, and directing that 
the guit be diamissed with costs, The respond- 
ent did not appear on this appeal. , 

The appellant and respondent were 
Burmese Buddhists, and up to the 6th June 
1907 were husband and wife. Sometime 
prior to that date, the husband filed a suit 
against the respondent for dissolution of the 
marriage. 

The alleged ground of divorce was that 
the respondent had, by sundry frandaolent 
devices, stolen certain jewels which were the 
property of the appellant. The question 
as to whether or not this is an adequate 
ground fora divorce according t Burmese 
Buddhist law has not been argued either in 
the Oourta below or here, -and their Lord- 
ships express no opinion upon it. It is 
sufficient to say that the divorce was granted, 
and its validity is not contested. The 'pre- 
sent dispute is concerned solely with the 
claim of the appellant to have ihe property 
in whioh the spouses were interested dis- 
tributed, or dealt with according to Burmese 
Buddhist law. 

The first point in dispute is, whether 
divorce was by mutual consent, or was 
granted on the fault of the wife. The 


“husband filed His claim in January 1907. 


In it he set forth the respondent’s alleged 
offence and he prayed for his decree on 
that ground alone. The respondent there- 
upon filed her defence denying the allega- 
tions ss to her misconduct and asking thet 
the suit be dismissed with costs. Witnesses 
were summoned, but on the day fixed for 
hearing the respondent abandoned her defence 
and, although contjnoing to deny her guilt, 
consented to a divoroe. Judgment was there- 
upon given on the 6th June 1907 for a 
decree ‘as prayed for.” 

Afterwards, in August 1907, the appel- 
lant brought the present sation for the 18- 
covery of his property whiob, he alleged, 
his divorced wife stil fraudulently kept in 
her possession, and for a partition of their - 
joint property. The shares to which parties 
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would be respectively entitled under the 
partition would vary according to whether 
the divorce had been granted on the ground 
of & matrimonial offence or had been arranged 
by consent, and the respondent contended 
that, under the ciroumstanoces above stated, the 
divorce had beet by consent and had not 
been granted by reason of her fault. The 
District Judge found in favour of the sap- 
pellant on this point, but the Ohief Oourt 
have cast some doubt upon that finding, al- 
though in view of their decision on another 
point in the case, which is dealt with later 
on, they did not think it necessary to 
discuss it folly. Their Lordships, however, 
think it desirable to state.that they agree 
with the judgment of the District Judge on 
this point. Although the reapondent at 
the last moment abandoned her defence and 
consented to the decree, she certainly ought 
not to be put in the position of an innocent 
wife who has contracted for a divorce on an 
equal footing with her husband. If she had 
invited her husband to enter into such an 
agreement before he began his action he 
' would have been at liberty to refuse and to 
have insisted upon a decree establishing her 


guilt in order to determine the basis upon: 


which the subsequent partition should take 
place and he was certainly placed in no 
worse position by the fact that he was obliged 
to bring the action in order. fo secure relief. 
" The proceedings at law disclose, not an 
agreement between husband and wife, buta 
. oleim by the husband on a specific ground to 
which the wife in effect submitted. 


The ground on which the Chief Court set 
aside the decree of the District Judge in 
the present action, was that the appellant 
had no right to the partition of property un- 
leas he asked for it in the action for divorce, 

There has been some conflict of decisions 
in the Burmese Oourts upon this point, and 
the Ohief Court held on this appeal that the 
matter being one- of procedure must be 
determined by the Oivil Procedure Oode, 
sections 42 and 43. 


Those sections are aimed against a maul- 


tiplicity of suits in respect of the same 
cause of action and, shortly stated, they enact 
that ifa plaintiff tails to gue for the whole 
of his alaim or remedy in respect of a 
particular cause of action, he shall not 
afterwards sue in respect of the portion so 
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omitted or relinquished. 

It ia to be observed that the objection 
founded upon these sections should have 
been treated as a preliminary point, but no 
notice of ib was given by the respondent in 
the present action either in her defence, or 
at the trial, orin the grounds of appeal as 
first delivered. Under these circumstances, 


their Lordships are of opinion that she was 


too late to raise the point in the Court of 
appeal except upon terms which would have 
indemnified the appellant for her omission 
to raise it at the proper time. 


With regard, however, to the point itself, 
their Lordships are of opinion that sections 
42 and 43 of the Oivil Procedure Code were 
nob intended to bar an &otion like the pre- 
sent. The cause of action for the divorce 
was the misconduct of the wife, bat the 
cause of action for the partition was the 
divorce of the wife founded on that mis- 
conduct. The partition may, no doubt, be 
treated as relief consequential upon the 
divorce and, therefore, dealt within the same 


"suit, but the evidence is different and the 


ground of divorce must be first and separately 
proved asadistinct oauseof action before 
any question of partition can properly arise. 
There is, therefore, not necessarily any 
hardship on the defendant in severing the 
two matters. Indeed it may, and generally 
would; be the more convenient oourse 
finally-to settle the question of the divorces 


‘and the misoonduot before entering upon an 


inquiry a8 to partition which would be 
altogether unnecessary if the decree were 
refused, or would be put on a different 
basis if the misconduct were disproved. If 
the Oourt should be of opinion that a peti- 
tioner has unnecessarily severed his claim 
for a partition from his claim for & divoroe 
it may, of course, punish the plaintiff by the 
exercise Of ita discretion as to costs, butb 
their Lordships are of opinion that such a 
severance does not come within the mischief 
aimed at by sections 42 and 48 of the Civil 
Procedure Oode so a3 to bar the claim to a 
partition which may be founded on the 
decree for divorce itself. 


Their Lordships will, therefore, humbly 
advise His Majesty that this appeal ought 
to be allowed, the decree of the Ohief Court 
set aside, gad that of the District Court re 
stored, with costs in both Courts. 


^5 
VoL XI: 
EMPSROR €. SAILENDRA KATH. 


The reapondent will pay the costa of the 
appeal. 
Appeal allows i, 
Solicitors for the Appellant: Messrs. Bramall 
and White. 





(s. c. 16 O. W. N. 770.) 
OALOUTTA HIGH COURT. 
Ogpixary ORIGINAL Sips. 
APPLICATION UNDER SEOTION 45 OF THE 
Spromic Recrey Act. 

May 2, 1911. 

Present: —Mr. Justice Stephen. 
Tas EMPEROR, os THE PROSEOUTION or 
BENI MADHAB BANERJEE 


versus 
SAILENDRA NATH MUKERJEE anp 
OTHERS, 

Specific Retief Act (I of 1877), a, 40— Notes of Magis- 
traie—Copies of notes— Power of High Ooust to direct 
copies to be given to party. 

A party toa criminal case is entitled to obtain, 
certified copies of the Presidency Magustiate’s notes. 

Where a party applied for such oopies but the 
Magistrate refused to furnish him with them, the 
High Court ordored the records to be brought up and 
allowed the party to take the copies. 


The petitioner Beni Madhab Banerjee in- 
stituted a criminal case against the opposite 
party who instituted a civil suit in the origi- 
val side of the High Court against the peti- 
tioner in respect of the same matter. The 
third Presidency Magistrate before whom 
the criminal case was instituted discharged 
the accused on the ground that the dispute 
was of s civil nature. The petitioner then 
applied fer copies of the proceedings and the 
depositions before the said Magistrate who 
refused to furnish him with them. He has, 
therefore, made this application under 
section 45 of the Specifio Relief Act for 
an order on the said Magistrate to 
furnish him with tHe copies, and a Rule was 
issued, 

At the hearing of the Rule, a clerk from 
the Third Presidenoy Magistrate’s Court pro- 
duced in the High Oourt the records of the 
Criminal caso. 

Mr. B. C. Mitter and Mr. N. Sarkar in- 
structed by Babu G. O. Dey, Attorney, sap- 
peared for the Petitioner Beni Madhub. 


Order.—This Court being of opinion 
that tbe said Beni Madhab Banerjee was 
entitled to certified copies of the notes of 
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the said Third Presidency Magistrate in the 
said case, itis ordered that the said records be 
kept antil farther orders with the Registrar 
of this Oourt, and it is farther ordered that 
the said applicant Beni Madhab Banerjes be 
at liberty to takecopies of the notes of the said 
Magistrate appearing in such records. 





(s. c. 15 0. W. N. 771.) 
OALOUTTA HIGH COURT. 

. ORDINARY ORIGINAL Civin JUBISDIOTIOR., 
May 8, 1911. 
Preseni:— Mr. Justioe Fletcher. 
WHSTON 
UCT as 
EDITOR, PRINTER ax» PUBLISHER 
or rua BUNGALEE 
AND 

WESTON 
DOT StS 
EDITOR, PRINTER ann PUBLISHER 


or THA AMRITA BAZAR PATRIKA. 

Contempt of Court —Pending swit —Newspaper artiola 
—Refisction on party to sutt while a wiiaess under 
cross-cemamination—Costs—Rule against editor and 
others without naming (hen. 

A newspaper article reflecting on a party toa mit, 
more especially while such party was a witness 
under cross-examination, is œ contempt of Court, 

Where a party to a suit has obtained a rule for 
contempt of Court egainat the editor, printer and 


publisher of a certain ne per without naming 
ther Phe muls ih Hablolo Do gan aaa 


Where the editor waived the technicel objection 
and offered an apology which was accepted, the rule 
was discharged without costa. 

Facts.—tThe petitioner was a defendant 
in the Midnapur Damage Suit. He waa being 
exemined as & witness in the anit on his own 
behalf, The Bengalee of April 30th, 1911 
published the following paragraph in ita 
editorial column :— 

"Mg, WEBSTOM AND THE PROOEDURE IN CON- 

BPIRACY OASES. 

"The replies which Mr. Weston, one 
of the defendants in the Midnapur Damage 
suit, gave Lo some of the questions put to him 
in cross-examination throw some light upon 
Mr. Weston’s conception of the procedure 
that should be followed by the Police and the 
executire in cases of elleged conspiracy. 
Here is an extract from the published report 
of the proceedings in the case:— 

"Witness (Mr. Weston) was asked whether 
his idea was that in a cuse of this nature men 
should first be arrested, put into '"Hajui" 
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and then evidence against them should 
be oolleoted? That is correct except that 
not only would one collect evidence against 
them but inquire if there was evidence 
against them or for them. 

“And that according to your opinion must 
be done after putting the men in "Hajut"P 
In a case of this nature, yes. 

"And that is why you caused Upendra 
Mail y, the Raja of Narajole, Abinash Mitter, 
Gopal Chunder Banerjee, Peary Mohan Das 
aud others to be arrested first and then you 
went on collecting evidence against them? 
Peary Mohan Das was nob arrested until 
a dangerous bomb was found in hia house. 
The "onus" lay upon him to account for 
it. With respect to the other four that is 
my reason. " 

"Mr. Weston admits that in a case of 
alleged conspiracy men should, in his view, 
be arrested first and evidence either for 
or against them must be collected after- 
wards. The procedure is radically opposed 
to what we have hitherto believed to be 
the right procedure in all criminal cases, 
that we bave no doubt the authorities 
will be asked to say and will say what they 
think of it. Weare content to leave it at 
that to-day." 

The next day Mr, Kenrick, the Advocate- 
General, drew the attention of Mr. Justice 
Fletcher to the paragraph, and upon a petition 
being presented by Mr. Weston, a Rule was 
isaned on the editor, printer and publisher of 
the Bengalee for contempt of,Court. 


Mr. 4. Chaudhri appeared for the editor, 
printer and publisher of the Bengalee. 

After the disposal of the Rule against the 
Bengales, another Rule issued against the 
editor, printer aud publisher (without pam- 
ing them) of the Amrita Basar Patrika for a 
similar contempt came up for hearing. 
The editorial paragraph in his case 
was the following, which was published 
E: the Amrita Basar Pairtka of April 29th, 

911:— 


"In the course of Mr. Weston’s cross- 
examination on Thursday last Mr. K. B. 
Dutt, the plaintiff's Counsel, sought to 
throw some light on & point which has 
been & puzzle tothe Indian public. Well, Mr. 
Duit tried to ascertain whether or not 
several pereons were first arrested and 
then began a bunt for evidence to incri- 
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min&te them in the meshes of the law. Here 
is the report-— 

"Witneas (Mr. Weston) was asked whe- 
ther his idea wae that in a cage of thia nature 
men should firat be arrested, put in "Hajut" 
and then evidence against them should bs 
collectedP That is correct, except that not 
only would one collect evidence against them 
but inquire if there was evidence against 
them or for them. 

“And that according to your opinion must 
be done after putting the men in “Hajut’? 
In a case of this nature, yes. 

"And that is why you caused Upendra 
Maity, the Raja of Narajole, Abinash Mitter, 
Gopal Ohunder Banerjee, Peary Mohun Das 
and others to be arrested frat and then you 
went on collecting evidence against them? 
Peary Mohun Das was not arrested until a 
dangerous bomb was found in his house. 
The "onus" lay upon him to account for ib. 
With respect to the other four that is my 

800. 

"So Mr. Weston admitted, so to say, 
that such was his idea. It is to be hoped 
that Mr. Weston’s admission would be 
taken due note of by the Legislature as 
also by the responsible rulers of the land.” 

Mezars. A. Ohaudhwri with J. N. Roy 
and 0. O. Gho, appeared to show cause. 

Mr. Kenrick, the Advocate-Goneral, Contra. 

Judgment.—tThis is & similar Rule 
calling ‘upon the printer, publisher and 
editor of the Amrita Bazar Partrika with re- 
ferenoe to & similar artiole which appeared 
in the issue of that paper on the 29th 
April. Mr. Chaudhuri has now expressed 
the regret of the printer, publisher and 
editor for the article which reflected on 
Mr. Weston. Theressems tome no doubt 
that an article of this nature, reflecting on 
the party io a suit, more especially while a 
witness under cross-examhination, 18 & con- 
tempt of the Court. Thataparty or witness 
should be held up in & public newspaper 
during the proceedings in Court either to 
public contempt or to have his conduct 
criticised, I, think, does constitute contempt 
of Court. Mr. Chaudhuri has very properly 
expressed regret on behalf of the printer, 
publisher and editor of the newspaper for 
their contempt. It seems to me on that foot- 
ing that no further steps be taken on this 
Rule. The only question is ag to, the 
question of costs. The Rule stands on the 
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same basis as the other Rule. "Therefore, 
the Rule is discharged without'any order as 
to costs. 

Rule discharged withowt corts. 





(a. c. 15 0. W. N. 782.) 

" CALOUTTA HIGH COURT. 
Sucomp Ort Appmat No. 2079 or 1908. 
April 24, 1911. 
Preseni.—Mr. Justice Holmwood and 
Mr. Justice D. Chatterjee. 
ASHUTOSH GHOSE And ayore- 
Dwranpamra— APPELLANTS 


versus < 
ABINASH OHANDRA CHOWDHURI-— 
PLAINTIFF AND GTHBRS— DEFEMDANTS— 


RasPONDENTS. 

Bengal Tenancy Act (VIII of 1683), s. l7l— Decree 
forrent—Oo-tenant oo-judgmeni-debtor paying decree 
Jor share — Tata on share. 

A co-tenant who is also a co-I1udgment-dobtor ing 
rent-decree cannot hsve any lion on the share of his 
co-tenant co-judgment-debtor by paying off the 
amount due on the decree from the latter. 

Bection 171 of the Bengal Tenancy Act is nob 
applicable to anch & case, because the co-tenant is 
himself the judgment-debtor and his interest is not 
voidable upon the sale but void. 


Appeal from the decreeof the Bub. Judge 
of Midnapur, dated July 16th, 1908 reversing 
that of the Munsif of Garbetta, dated Novem. 
ber 28th, 1907. 

Facts. The plaintiff owns 8 annas 
share and each of the defendanta Nos. 1 and 
2 owns. 4-annas in a certain holding. `The 
plaintiff paid his share of the rent, but the 
deferdants Nos. 1 and 2 not having paid 
their shares, the landlord brought & suit for 
rent against the plaintiff and the defendants 
and having obtained a decree, advertised the 
holding for sale. The plaintiff thereupon 
pail the shares payable by the defendants 
in Court before the sale and saved the jote 
from sale. e 

He has now brought this suit for contribu- 
tion and prays for a personal decree against 
the defendants for the amonnt paid by him 
and for adeolarationof his lien under ageotion 
117 of the Bengal Tenancy Act on the de- 
faulting shares of the holding. 

The Court of first instance held that seo- 
tion 171 excludes from its operation; the case 
of a co-judgment-debtor. . Therefore, that 
Court gave a deoree to the plaintiff againat 
the defendants, but refused the a ki for de- 
olaration of the Hen, 
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On appeal the learned Sub-Jadge held 
that the section was applicable and deolar- 
ed the plaintiff's lien on the 8-annas share df 
the defendants. He remarked thus on this 
part of the case: 

"It is urged for the respondent that 
section 171 does nót apply to the present 
case, because the word used in section 171 
is voidable. It is urged thatthe  phaintiff'u 
interest would not be arotded but extinguish- 
ed by the sale, and, that, therefore, aa the word 
eotsnguishable has not been used in the seo. 


- tion, it cannot apply to the case. This oonten- 


tion is not well founded. Voidable means ag- 
tinguishable here." 

The defendants appealed to the 
Court. 

Babu Oharw Chandra Dey, for the Appel- 


lante. 
Judgment. 

Holmwood, J —It is clear, on the wording 
of section 171 of the Bengal Tenancy Aot, that 
the respondent could have no lien on the 
property by getiing the sale set aside on de- 
posit of the decretal &.nount, This is not 
merely because he is himself the jndgment- 
debtor, but because his interest isnot vee 
upon the gale bat void. 

The learned Judge has misinterpreted the 
meaning of the word "voidable" and ib has 
been decided in case of Gopi Nath Bagdi v. 
Ishur Ohunder Bag li (1) that that section does 
not apply to a person who has the sale soa} 
aside by paying the decretal amount and the 
auotion-purohasgr's commission. Soch a per- 
aon accordingly aoquires no lien under this 
section on the shares of his defaulting oo-ten- 
ants. As defendants -Nos. 3 and 4 are, 
therefore. not liable to this lien, costs cannot 
bo awarded against theni. : 

The jadgment and deoree of the learned 
Subordinate Judge must, therefore, be set 
aside and the judgment and decree of the 
Munaif restored with costs in thia Court and 
in the lower Áppellate Court. 

Chatterjee, J. —TI agrée. 


High 


Appeal allows i. 
(1) 28 0. 800, 
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(s. u. 15 0. W. N. 790; 3 M. W. N. 391; 18 Bom. L. B. 
684, 14 O. L. J. 72, 10 M. L. T. 53.) 
PRIVY COUNCIL, 


APPEAL FROM THE Oaroorra Hian Court. 
May 2, 1911. 

Present:—Lord Atkinson, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
MOUJI LAL Ap OTHEBS—ÀPPELLANTS 
tersus 
CHANDBRABATI KUMARI— 

ESPOk DENT, 
Hindu Law—Marriage—Validity—Insanity— Mental 
incapacity—Qusstion of degree— Presumption of validity 
of marriage—Form and — ceremowies—Repute of 


, ie i 
The objection to a marriage on the ground of 
mental inoapacity must depend ona questiun of 


is an extremely strong presumption in favour 
of the validis Of a nerika A pe 

In the present case the Privy Counci held that the 
evidence of mental infirmity was wholly insufficient 
to establish such a degree of that defect as to rebut 
the presumption. 

To matters of forms and ceremonies necessary to 
constitute a valid marriage, the established presump- 
tion in favour of marriage applies. 

Where & man and & woman were recognised by all 
persons concerned, aa husband and wife, and were &o 
prescribed in important dggumenta and on important 

and their daughters were respootably mar- 
died, as would be natural ín tho cese of legitimate 
children, and these facts followed upon & ceremony of 


marriage which undoubtedly took place, though its- 


validity is attacked: - 

Held, that there wasan extremely strong pre- 
sumption in favour of the validity of the marriage 
and the legitimacy of itsbffspring. 

‘Appeal from the decrees of the Calcutta 
High Oourt (Pargiter and Woodroffe, JJ.) 
dated April llth, 1965, revprsing three dec- 
reps of the District Judge of Bhagalpore 
dated April 14th, 1903, which ordered the 
grant of Letters of Administration to the 
.estate of one Ishri Pershad to his daughter 
Ohandrabati Kumari, 

Mr. Eddis, for the Appellants. 

Mr. Ross (and Mr. Branson), for the Re- 
spondent. ` 

Judgment. 

Sir Arthar Wilson. — This ig an appeal 
against two decrees of the Calcutta High 
Court, dated the 11th April 1905, which 
reversed certain decrees of the District 
Judge of Bhagulpur. 

The whole proceedings arise out of some 
conflicting applications for the grant of 
Letters of Administration to the estate of 
one Ishri Pershad, who died on the Sls 
July 1902. In the present appeal the» only 
claims in question are those of the respond- 
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ent Ohandrabati, slleged to bea dgughter 
of the deceased, and that of the appellants, 
who base their claim on their position ag 
somewhat distant agnates. It is admitted 
that the agnates are entitled if Chandrabati 
is not. The question, therefore, ia whether 
Chandrabati and a sister of hers, who is not 
& party to this appeal, are daughters of Ishri 
Pershad, and that again depends upon 
whether he was married to their mother 
Girjabati, 


On that question the Courts in India 


.havewgiffered, the District Judge deciding 


against the marriage, and the High Court 
in favour of it. 


Their Lordships are of opinion that the 
view taken by the learned Judges of the High’ 
Oourt is correct. 

In the judgment of Pargiter, J., it is 
clearly and concisely shown that from the 
time of the alleged marriage Ishri Pershad 
and Girjabati were recognised by all persons 
eoncerned, as man and wife, and so desorib- 
ed in important documents and on im- 
portant occasions. Their danghters were 
respectably married, as would be natural in 
the case of legitimate children; and the&a 
facts following upon & oeremony of marriage 
which undoubtedly took place, though its 
validity is attacked, afford an extremely 
strong presumption in favour of the validity 
of the marriage and the legitimacy of its 
offapring. 

On two grounds ibis sought to impugn 
the efficacy of the marriage. It is said first, 
thet the alleged husband was at the time 
completely insane, so much so as to be 
incompetent to enter into a marriage. 

Their Lordships ggree with the learned 
Judges of the High Court in thinking that, 
to pnt it at the highest, the objection 
to @ marriage on the ground of mental 
incapacity must depend on & question of 
degree, and that in the present case the eyi- 
dence of mental infirmity is wholly insuffici- 
ent to establish such a degree of that defect 
as to rebut tho extremely atrong preeumption 
in favour of the validity of marriage. . 

The second ground of attack upon the 


- marriage rested upon the allegation. that 


ihe forms and ceremonies neceasary to 
constitute & valid marriage had rot -been 
gone through on the occasion in question. 
On this point also the opinion of ihe 
learned Judges of the High Court was jn 
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favour of the marriage, and, their Lord- 
ships think, rightly. To guch matters of 
form and oeremony the eatabliahed pre- 
sumption in favour of marriag4 undoubt- 
edly applies. 

For these reasons, their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed. 

The appellants will pay the coste of the 
respondent Ohandrabati, who alone appeared 


in the appeal. į 


Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Theodore Beli § Oo. i 
Solicitors for the Respondent : Mr. W. W. 


Boe. 





(a. c. 16 0. W. N. 813; 18 Bom. L. R. 543; 14 0. L. 
J. 701 3 M. W. N, 418.) 
PRIVY COUNCIL, 
APPEAL FROM TH» Ouisr Court oF 
. Lowsk BURMA. ` 
May 18, 1911, 

Present.— Lord Macnaghten, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Ali. 
RAMAN OHRTTY —APrPELLANT 
TET BUN 

STEEL BROTHERS anp CO. Ltp.— 


RESPONDRNTS. 
Eetcoppel— Mortgage—Priority —First mortgagee's'con- 
duct 


Where the first mortgages was an assenting party 
to & mortgage executed in favour of the second mort- 
gagee and ar received a large portion of the 
mortgage-monsy thus raised and the second mortgage 
contained an express covenant thas the property 
mortgaged “ras free from encumbrances: 

Heid, that the first mortgagee having thus con- 
ourred in inducing the second mortgagee to advance 
their money, as & first charge, cannot now turn round 
and claim priority over that mortgage, in favour of 
his own mortgage subsisting from en earlíor date. 


Appeal from the decision of the Ohief 
Court of Lower Burma (Fox, C.J., andIryin, 
JJ, dated December 15th, 1908, confirm- 
ing that of the same Court in ita Insolvenoy 
Jurisdiction dated June 91st, 1907. 

Mr. Buckmaster, K. C. (with him Mr. 
McOnrthy), for the Appellant. 

Mr. L. DeGruyther, K. O., and Mr. 
for the Respondents. 


Judgment. 
. Sir Arthur Wilson,.— This appeal arises out 
of conflicting claims ast up by the respective 
parties in insolvency proceedings, which took 
place in the Ohief Oourt of Lower Burma. The 


Bddis, 
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' subject-matter of the appeal is the sale-pro- 


ceeds of a steam launch and a number of oargo 
boats which had been the property of the 
insolvent Maung Gyi, and which were sold in 
the course of realising the estate of _the 
insolvent, 


The claim of the appellant was based 
upon mortgage, dated the 80th "December 
1908, by which the steam launch and most 
of the cargo boats were mortgaged by Maung 
Gyi to one Nagappa Ohetty, who was the 
agent of the present appellant, to secure 
t$ sum of money then advanced. On the 
30ch November 1904, and on the 24th July 
1905, further mortgages or charges wore 
made in favour of persons who ure no parties 
to the present proogedinge; and, owing to the 
course pursued by the parties interesied and 
tothe course of the present proceedings, those 
lagt-mentioned transactions need not be oom- 
sidered in disposing of the present case. That 
case ia oopoerned with Nagappa’s mortgage 
of the 30th December 19.3, and that of Steel 
Brothers, the Feapondena. - dated the 14th 
September 1905; and the aale-prooeeds boing 
insufficient to meat the two olaima, or indeed 
either of them, in fall, the question ia, which 
of them is entitled to priority over the 
otherP Both, the learned Judges who sat in 
Insolvenoy, and those who heard the appeal 
from his judgment, decided in favour of the 
rer pondente. 


On the argument of the appeal before their 
Lordships, severgl questions were argued, rome 
of which might have given rise to difficulty 
if it had baen necessary to decide them; bat 
in their Lordships’ opinion the case may be, 
and ought to be disposed of upon one ground 
which is simple and clear, namely, that the 
appellant was an assenting party to the mort- 
gage or charge executed in favour of the ` 
reapondenie, and actually received a large 
portion of iLe mortgage-money thus raised. 
This is quite clear from the letter dated the 
12th December 1905; and the mortgage or 
charge in favour of the respondents contain- 
ed an express covenant that the property 
mortgaged was free from encumbrances. The 
appellant, having thus concarred in induc- 
ing the respondents to advance their 
money, as 8 first charge, cannot now turn 
round and claim priority over that charge in 
favour of their own mortgage eee from 
an earlier date, 
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On this- ground their Lordships are of 
opinion that the case has been rightly 
decided in Burma, and that this appeal ahonld 
be dismissed, and they will hambly advise 
His Majesty accordingly. 

‘The appellant will pay the ooste of the 
appeal. 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. Bra- 
mall White. 

Solicitors for the Respondents: Messrs, 
Sanderson, Adkin, Les and Kddts. : 





(a. o. 15 0. W. N. 825.) 
"OALOUTTA HIGH OOURT. 
MiscetLLAXrous Civin Apprat No. 429 
cy 1904 
February 26, 1968. 

Present: —Mr, Justice Mitra and 
Mr. Justice Geidt. 
BIRESSHUR DUTT OHOWDHUBY 
AED CTBRRS— DEORRE-HOLDERS— 
APPELLAKTS 


versus 
BARODA PROSAD RAY CHOWDHURY 
AND OTHER8—JUDGMENT-DEBTORB— 


RusPONDENTS. 
Herne orofiia —Principie of assessment— Joint wrong- 
doers— Lessor and lessos. 
: ated by whab profits 


Where more persons than one are concerned in the 
commission of e wrong, the injured person has his 
remedy against all or any one or more of them ai his 
choice. Every wrong-doer is liable for the whole 
damage, and it does nob matter whether they acted 
as between themselves as equals or one of them as 
agent or lessee of another. 


Appeal from the order of the Sub-Judge of 
Khulna, dated Auguat 16th, 1904 
Dr. Rash Behary Ghose and Babu Jogesh 

Chandra Roy, for the Appellants. 

Mr. Pugh, Babas Nil Madhab Bose, Su- 
rendra Ühundra Sen, Shama Prasanno Mayum- 
dar, Brojo Lal Chakravarit and Shashs Shakhar 
Dose, far the Respondents. 


Judgment.—In the year 1884, the 
appellants, the Dutta Chowdhurys, in- 
stituted in the Court of the Subordinate 
Judge of Khulna a suit for declaration of title 
to,and recovery of possession of, & three-eighthg 
share of a chuck known as Biluarnia jn Per- 
gunnah Belfulia. They alleged disposseasion 
by the joint action of three gets of defendants 
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—the Rays, Biswasea and Hay Chowdhurys. 
The Ray Chowdhurys (defendants Nos. 7 to 
53) were the proprietors of Pergunnah Hogla 
which included the remaining five-eighths 
share of Biluarnia. The Hays and Biswases ` 
were ganiidars, or permanent lessees, under two 
different leases from the Ray Ohowdhurya. 
On the 8th March 1897, the Dutta Chow- 
dhurys obtained & decree against the defen- 
dants which declared their right to a six- 
annas or three-eighths share of Biluarnis 
according to a map prepared by a Civil Court 
amin deputed during the course of the suit to 


make a local investigation and prepare a `- 


map of the locality and of the disputed land. 
The decree alao directed the recovery by the 

Datta Chowdhurys of the joint possession 

of the said share with the Ray Chowdhurys 

or their tenants, the Hays and Biswases, and 
also mesne profits from the date of disposses- 
sion {Magh 1800, B. 33.) till the date of re- 

covery of possession. On the 16th August 

1899, the decree made by the Subordinate 

Judge was affirmed by the High Court. On 

the 26th August 1901, the Dutta Ohow- 

dhurys obtained possession by execution of 

the decree and they then asked for the de- 
termination of mesne profits in eocordance 

with the decree. 


The Civil Court amin deputed to make an 
jnquiry as to the amount of mesne profits 
recoverable by the Dutta Chowdhurys came 
to the conclusion thet the amount was 
Rs.- 10,177-11-1 plus Rs. $3,732-5.11 as 
interest, +. e., the total sam of Re. 13,999.15. 
He rejected the books of account and the 
gremindurt papers filed by the defendanta as 
reliable and defective and based hia oonolu- 
siou on an estimate of the income of the Ray 
and Biswas defendanis, from the quantity of 
cultivated land and the rates of rent as given 
by the witnesses examined on behalf of the 
Dutta Chowdhurys. The defendants raised 
various objections to ihe report of the Civil 
Court amin but their main oontention was 
that the Datta Chowdhurys were entitled 
to no more as mesne profits than the amount 
which their co-gharers, the Hay Ohowdhury 
defendants, did actually realise from the 
tenant defendants with respect to a three- 
eighths share. 

The lower Oourt accepted the contention 
of the defendants and acoordingly passed a 
decree for Ra. 713 only. 
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. The main oontention before us relates to 
the principle of assessment of mesne profits. 
It is indisputeble that the Datta Ohowdhurys 
obtained a decree for recovery of khas joint 
possession and mesne profits against all the 
defendants, the proprietor as well as the les- 
seo defendants. This is clear from the find- 
ing on the llth issue raised in the suit and 
the nature of possession which has without 
objection heen actually delivered by the Coart. 
The Ray and the Biswas defendante were 
held to be treapassers in the same way aa the 
Ray Chowdhury defendants. The decree 
made no practical distinction between them 
and we cannot but read it as one directing 
recovery of mesne profits from all the defend- 
ants jointly and severally. In fact, the’ Rays 
and Biswases were found to be tenure-holders 
and tniddlemen and were as much wrong- doers 
in the eye of law es their lessors. They could 
not rely on a statutory title as rasyats culti- 
vating the soil. The ünding of the lower Court 
on the 11th issue raised in the suit was not 
questioned in the appeal to this Oourt, THe 
decree was, therefore, one for the ejeobment 
of all the: defendanta as far as a three-sighths 
ahare was concerned and the recovery. of 
mene profits in accordance with the directions 
in the deoree. 


If the Ray Chowdhurys were the only de- - 


fendants in the suit, the measure of damages 
might havé been the amount actually realised 
by them from their lessees, and nothing o»uld 
have been fairly urged against the assessment 
made hy the lower Court. But they were 
not the only persons held ta have been wrong- 


doers. Their lehsess, the Rays and the Bis- 


wases were algo guilty of tortious conduct and 
so far as- they were concerned they were 
liable for the profits they had received or could 
with ordinary diligenoe have received from the 
rafy tis in occupation. 

The Code of Citil Procedure (Explanation 
to section 211) defines masne profits. They 
"mean those profita which the person in wrong- 
ful possession . actually received. or 
might with ordinary diligence have received 
together with interest on such profits.” If, 
as found in the suit, the Rays and Biswases 
were in wrongful possession they were bound 
‘to make over to the rightful owners the pro- 
fits they actually received or might with ordi- 
nary diligence have received from the share in 
suit. Mesne profits are damages for treapass 
or wrongful occupation of land and it may be 
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brought against the person actually in posses- 
sion though only & tenant, and in this case 
the decree in the suit directa that the land- 
lords and tenanta are equally liable. The 
Rays and the Biswases are, therefore, liable 
to make over to the appellanta the profits 
they actually received or might with ordinary 
diligence have received during the period of 
their wrongful occupation. Itis no answer 
to the claim for mesane profite, after the deoreo 
in ejectment, that the settlement with them 
(the Rays and Biswases) was made in due 
course of practice in the locality and that they 
were, therefore, protected. Sach a defence 
was, in fact, raised in the guit. and protection 
from ejectment was claimed on sach or a 
similar ground; bat the Oourt did not listen 
to it. Even-if such a ground were not dis- 
tinctly taken in the suit before decree, it 
might and should have been taken if there 
was any substanos in it and the Court would 
then have oonaidered whethor the Rays or 
Biswases could be protested from eviction and 
payment of damages on the ground now set 
up.and attempted ta be proved by the daposi- 
tion of Raj Kishore Chatterjee. If Bil me- 
hals in Pergunnah Belfulia are always settled 
with ganiidars and the settlements made by 
the Ray Ohowdhurys were fair and reason- 
able and in accordanos with established useage 
the decree in ejectment and for reoovery of 
damages is erroneons, but such & defence is 
now obviously incompetent. 

The lower Court relies on the statement of 
Raj Kishore Ohatterjee, but giving it tho ful. 
lest weight and assuming that the statement 
may now be taken into consideration in judg- 
ing the question of the liability of the Ray 
and Biswas defendants, we do not think the 
Blatément goes far enough. It is alao unsup- 
ported by any other evidence. We: cannot 
fud from this statement only that any invari- 
able usage or eatablished practice har bern 
proved which would exonerate these defend- 
ants from liability either as to ejectment or 
mesne profits 

The Oourt executing the decree is bound to 
give fall effect to ib and mesne profits must 
ba assessed on the basia of the profits which 
the jadgment-debtors did realise or oonld 
with ordinary diligence have realised, 

It has been contended by Mr. Pagh on be- 
half of the respondents that the nppellants 
are entitled to & decree for auch a sum only 


. as they themselves might have realised if they 
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were in possession. The argument assumes 
that mesne profits must beregulated not by 
what profits the: wrong-doer received or might 
with ordinary diligence have received bnt by 
what the rightful owner was receiving before 
wrongtul eviction, or what he could have re- 
ceived under ordinary circumstances if he was 
not wrongfully,evicted. Authorities for such 
a view have also been cited before us. Baot 
the facta of those cases are distinguishable 
and we cannot go behind tha words of the law 
as laid down inthe Code, In the present case 
we have every reason to suppose that the ap- 
pellants could have realised the same profits 
as the Rays and the Biswases did or conld 
have realised with the exercise of ordinary 
diligence. There is, at least, nothing on the 
record to induce us to come to a different con- 
clusion. The appellants are admittedly 
wealthy landlords with suffloient resources at 
their command, and we do not see why they 
could not have effected thedame improvements 
as the Rays and the Biswasea did. Bat irres- 
pective of the questions of the means and abi- 
lity to effect improvementa and. thereby 
to obtain higher profita, the law makes every 
presumption against wrong-doers and a wrong- 
doer cannot plead his own means and resonr- 
-cea 28 against the rightful owner in abatement 
of the wrong and thereby reduce the amount 
of compensation payable by him. The law is 
imperative—the person guilty of a tortious 
act must disgorge whatever he received by 
virtue of occupation by such an act and more 
if he was further guilty of laches and negli- 
genoe in the management of the property in 
his wrongful oocupation. We cannot, there- 
fore, aoceph Mr. Pugh’s contention as 
sound. 

Sofarasthe Ray and the Biswas defendants 
are concerned, mesne profits moat be assessed 
on & principle other than the one adopted by 
the lower Court. The true principle is laid 
down in the Codeand the Civil Court amin 
acted according to it. But there were objec- 
tions to the report of the amin whioh were 
not considered by the lower Court and we 
cannot erprees any opinion on the correctness 
or otherwise of the report without oonmder- 
ing the objections to it. Prima faote, the 
amount found by theamin to be payable as 
meene profits is undaly high having regard 
to the claim in the plaint and the nature 
of the land as it was before the suit. 

We are also of opinion that the condition 
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of the land was such, before the exclusive 
occupation by the detondanita’ that it is fair 
and reasonable that the defendanta ` ' should 
be allowed to mitigate damages by setting 
off not only the sums spent by thém annually 
in the construction of embankments and 
other works necessary for re-claiming the 
land and making it fit for cultivation and 
to protect it from floods, eto, but glso the 
value of the permanent improvements made 
by them. Dr. Rash Behary Ghosh on be- 
halfof the appellanta has very frankly con. 
ceded that such allowances should be made. 
In estimating the mesne profits for every 
year, of the oconpation of the deféndanta, 
sllowance should be made for the nddoasary 
expenses inourred by tke defendadts for 
bona fide improvements and protective works, 
The parties are co-sharera and the defendants 
have the larger share and we think, under 
the peculiar cironmateances of the case, that 
such a course is the mæst equitable, 

, The only other matter that requires dis- 
oussion is the one relating to the measure 
of the liability of the Rey Ohowdhury de- 
fendante. They are admittedly liable for 
the profite they actually received in reapect of 
the three-eighths share of the appellants. 
Are they liable jointly with thé: other de. 
fendanta for the profits actually made or 
which could be made with ordinary diligence 
by the latterP They were, in theeye of 
the law joint wrong. doers, they wore’ treated 
a6 such in the anit and the decrte was joint 
and several against them all. 

lt ia settled law that where more persons 
than oneare concerned in the commission 
of & wrong, the wronged person has bis 
remedy againatallor any one or more of 


-them at his choice. Hvery wrong-doer is 


liable for the whole damage and it doe not 
matter whether they acted ag between them- 
selves as equals orone of them aa agent or 
leaxee of another (Pollock on Torts, 7th 
Ed., 194). In Mudan Mohan Singh v. Ram 
Dis Chyokerbuiiy (1), the joint liability of 
the leasor as well as the lessee for mosne 
profita was affirmed. The liability of all the 
defendants was so affirmed by the decree i in 
thin cise. 

The proceedings in the suit were oom- 
merced in 1894 acd the proceedings in exeon- 
tion began in 1900 and if we were to remand 


the onse to the lower Couri for ascertaining 
(1) 0 C. L. R, 857, 
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the amount ef mesne profits in a&ooordanoe 
with the view we have expressed above, if 
will take again along time to terminate the 
litigation. The evidence on the record is 
‘almost complete and in fact. the parties 
declined in the lower Oourt to adduce 
further evidence. The inquiry which we 
intend to direct may satisfactorily be made 
by. a Commissioner appointed by usin this 
Court who should submit his report within 
a limited time. 

We, therefore, direct a Commission to issue 
for inquiry on the following pointe, rs :—1. 
What is the amount actually realised by 
the defendanta or, any of them from the 
raizats in occupation or as rent of jalkar or 
bantar, ete., during the period from Magh 
1300 to Sranan 1808 ? 

3. "What profits, if any, wore actually 
received by the defendants orany of them 


from khas cultivation during the above. 


periodP 
8: What farther profite, if any, the de- 
fendants or any of them could have received 


by the exeroise of ordinary diligence during . 


the above period P 
4. What &mount was annually spent by 
the defendants or any of them for embank- 


menta, khale, eto., for the reclamation of the | 


land and for protective works during the 


B&id.period P 


5, What amount, if any, was spent by.: 


the defendants or any of them for permanent 
improvements during the said period? 

6. Wha; amount, if any, was paid by the 
defendants er any of them daring the period 
on account of 065568 and expenses of manage- 
ment P 

The Commissioner is empowered to admit 
additional evidence to enable him to come 
+o definite conclusions on the above points 
and is directed to draw up an account 
showing the final ‘result of the inquiry in 
accordance with the directions contained in 


4 


the decree in the suit and this judgment.. 


[The appeal was finally decided upon & 


com promise. 
The order which was passed thereon, 
dated the 25th March 1907, was as fol- 
lows :— 
Maormaw, C. J. (FrxroumB, J., concur- 
ring).— Order by consent that the decree of 


the lower Court be set aside and in lieu 
thereof a decree be entered in favour of the 
dceree- holdere, appellants, for the aggregate 
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aum of Rs. 4,834 5.1'40 pie, being the 
amount of megne profits and interest, as 
ascertained by the Commissioner, with 
further interest thereon at the rate of six 
per cent. per annum from this date until 
realization; and order, further, that each 
party do recover costa in proportion to 
their success in thia Court. We assess the 
hearing fee at five gold mohwrs for the 
whole appeal. 

No order need be 
appeal. | 


passed in the other 
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ÁPPNAL FROM THE Oatourra Hiou Cornr. 
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Preteni: — Lord Maonaghten, Lord Atkinson, 
Lord Robson and Mr. Ameer Ali, 
MADHO PRASAD—PLArstirr— 
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tarsus 


, Mahoni RAMRATAN GIR AED ANOTHER — 


DEFENDANTS — Rasroxpeyts. 

Hindu Law—Math—Dispute between two chelas— 
Mortgage of properties of math by oma—Uomqpror ise 
beisen cholaa— Validity of morigage—— Onus 

On the death of the mohunt ofa math, disputes 
arose between his two chelas, one of whom succeeded 
in establishing a Will of the deceased mohwat, but 
the other managed to keep possession of the pro. 
perties of the math. The former executed a mort- 
gage of certain properties of the math tothe plaintiff. 
Babsequently, a compromiso was effected between the 
two chelas by which it was agroed that the properties 
of the muth should be jointly managed by tham and 
that the survivor should become tha mohwuant and be 
bound to re-pay loans which might have been raised 
jointly but no provision was made by the parties for 
the payment of the money whloh was secured by the 
mortgage. The mortgagor died and the other ER 
became the mohunt. The mortgagee brought this 
suit to enforce his mortgage against the other” chela 
now the mohuat. 

Held, that aa the mortgagee was aware that the 
property which the m ge-bond purpoited to 
charge was property belonging to tho math, and also 
aware that the mortgagor had nob sucoeeded in 
establishing his title to the mohantship, his suit on 
the mortgage should fail 

Appeal from the decree of the High Court 
of Calcutta, dated February 8th, 1906, revers- 
ing that of the Sub-Judge of Chapra, dated 
July 9th, 1904. 

Megara. L. DeGruyther, K. O, and Dunne, 
for the Appellant. 

Sir Erle Richards, K. O., 


the Respondents, 


and Dube, for 
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. Judgment. 

Lord Macnaghten, —'lThia is an appeal 
aginst a decree of the Calcutia High Court 
reversing & desree of the Subordinate Judge of 
Chapra, and dismissing the appellant's suit 
with costs. 

The anit was brought to enforce a mort- 
gage bond executed by the late Raghubans 
Gir, and purporting to charge certain pro- 
periy appertaining to the Bakulghar Math, of 
which one Ishwar Gir was formerly 
mohunt. 

Mohust Ishwar Gir died on the 4th of 
October 1887. On his death dispute arose 
as to the succession to the Mohuntehtp. 
The rival claimants were Raghubans Gir 
and the respondent, Ram Rattan Gir. Both 

had been gracd chelas of Ishwar Gir. 
Raghubans prcduced a Will in his favour 
which he succeeded in establishing. Ram 
Rattan alleged that Ishwar Gir had installed 
him in his place, and he managed to 
obtain and keep possession of the pro- 
perty of the Math. Each had strenuous 
partisans. And the contest was waged with 
much spirit and a lsvish expenditure of 
borrowed money. 

On the 9th of September 1891, & compro- 
mise was effected by an ekrarnama of that 
date executed by both Ham Rattan Gir ‘and 
Raghubans Gir. The ekrarnama stated thet 


for the past three years disputes had been _ 


going on with regard to the gadatanship of 
Math Baklahar, that none of the matters 
had been set at rest, that there was no 
hope tbat even on the disposal of the 
cases for mutation of names in respect of the 
mousahe appertaining to the Hath the 
disputes would come to an end, and that 
{here was great likelihood that in the 
meantime all-the properties of the Math would 
be wasted and ruined. "Then the instrament 
proceeds as follows:— 

“Therefore, we two persons having waived 
cur respective claims have come to the 
following settlement. During our life-time 
the gaddi of Mohunt Ishwar Gir will remain 
vacant, and no person should sit in that place 


and in his place and hia harda paduka (wooden. 


sandals) sbould be placed and we should do 
pujak to the same, neither of the parties 
has, except the right to administer the pro- 
perty of the Math which are wakf properties, 
any proprietary title thereto, and the proceeds 
thereof should be jointly managed by us and 
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applied for the religious purposes and 1 


for religious expenses in connection with the 
Asthal, for which they are designed, and 
whatever may be left should be treated as 
belonging to the god Bri Mahadeoji Swami.” 

Then there were provisions for the 
registration of the names of the ‘two 
parties as managers of the property of the 
Math, for the indemnification of their respeo- 
tive partisans, and for the survivor becoming 

"Malik and possessor unto the late Mahani 
Ishwar Gir." It was also provided that 
if during the joint administration it 
should be necessary to raise a loan for the 
necessary expenses of the Matk, or for the 
payment of old or of future debts, then’ they 
two would jointly take the loan and re pay 
the same from the profits of the properties of. 
Math, and the survivor should be bound 
to re-pay the loan which might have been 
raised jointly. 

The mortgage, which it-was the object of 


this suit to enforce, was dated the 8th of 


April 1891. It wil be observed that 
i$ is not specifically mentioned in'the akrar- 
mama, and no provision was made by 
the parties to that instrument for the pay- 
ment of the money which it purported to 
secure. 

Raghubans Gir died on the 13th. of Novem- 
ber 1891, and thereupon Ram’ Rattan Gir 
became the mohsend. 

The plaint in this suit was not filed till 
the 14th of July 1902. l 

The Subordinate Judge made a decree in 
favour of the plaintiff. x 

The High Court dismissed the suit on 
the ground that the plaintiff had failed to 
show that the mortgage was binding on the 
properties of the Math in the hands of the 
present Mahant Ram Rattan Gir. 

In their Lordships’ opinion the decision 
of the High Court is right. It cannot be 
disputed that the original mortgagee now re- 
presented by the plaintiff was aware that the 
proparty which the mortgage-bond purported 
to charge was property belonging to the Math, 
and also aware that the mortgagor, Raghubans 
Gir, had not succeeded in establishing his 
title tb the mohuniship. It is enough to 
say that it was for the plaintiff to prove his 
title and he has not done so. 

Their Lordships will, therefore, humbly 
advise His Miet that this pune should be 
distoissed, 
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The appellant will pay the costs of the 


appeal. e 
Appeal dismissed with oosís, 
Solicitors for the Appellant: Messrs. 
Watkins and Hunter. 
Solicitors for the Respondent: Messrs, T. D. 
Wilson & Oo.. l 
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Lord Robson and Sir Arthur Wilson. 
LESLI® WILLIAMS—Deraxpint— 
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vertins 
HAINES THOMAS GIDDY—Pratstirr— 


, REsroNDsrT. 

Gratwity— Allowance to publio servani— Discretion, 
not lo be arbitrary, bui reasonable, fair and jusi— 

emercias of di ion, tantamount fo refusal.’ 

A publie servant on his retirement from service 
became entitled to a certain gratuity calculated on the 
average of his salary during the whole term of his 
employment, and to be payable in the case of retire- 
ment efter the commencement of the Public Service 
Act, 1908, only in respect of service prior to such 
commencement, In arriving at the amount of gratuity 
allowed tohim, the Public Service 
^ his service up to December 28rd, 1895, but no longer. 
Under the Act of 1903, the plaintiff claimed to have 
his reckoned up to August 16th, 1003, the date 
of the commencement of the Public Bervice Act. 

Bubsequently, the Board instead of calculating 
the gratuity on his average malary of £28 odd, 
allowed him only one y foreach your, subse- 
quent to December , 1895 up to 1902: 

Held, that the discretion which the Board had in 
the matter, was not au arbitrary discretion, but one 
to be exercised reasonably, fairly and justly; thatthe 
award of the Board intended to be unreal and unsnub- 
stantial, though made under guise of exercising dis. 
cretion, was a oolour&ble performance, and tanta- 
mount toa refusal by the Board to exercise tho.dis. 
cretion entrusted to them by the law; that the award 
must be set aside andthe chim of the plaintiff 


Judgment. 

Lord Macnaghten.—The respondent, Giddy, 
who was plaintiff in this action, was an 
employee in the public service of the State 
of New South Wales. He entered the 
service on the 9th of December 1875. He 
retired after thirty yeers' service on the 
16th of September 1905. 

On his retirement, in accordance with 
the provisions of section 4 of the Public 
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Service Superannuation Act, 1908, he be- 
came ‘entitled to- & gratuity not exceed- 
iug one month's pay for each year of service 
from the date of his permanent employment.” 
The gratuity in the words of the enactment 
was 'to be calculated on the average of his 
salary during the whole term of his employ- 
ment and to be payable . in the 
caso of . . retirement after the coom- 
mencement of the Publio Service Act, 1902, 
only in respec’ of service prior to such oom- 
mencement.” » - 

The average of the plaintiff's salary during 
the whole term of his employment was found 


to be £28 10s. ld. per month. - 


On his retirement the Pablio Service Board 
awarded him a gratnity or allowance of 
£454 Ils. ld. In arriving at this sum, the 
Board reckoned his service up to the 28rd 
of December 1875; but no longer. Under 
the Act of 1903 he claimed to have his 
service reckoned up tothe 16th of August 
1902, the date of the commencement of the 


‘Public Service Act, 1902. He was officially 


informed by letter from the Crown Solicitor, 
dated the 6th of July 1908, that in respect 
of that claim no further sum could ba paid. 
Sabsequently, however, the Public Service 
Board professed to take his olaim into con- 
sideration. But, instead of awarding a 
gratuity or allowance calculated on a salary 
of 234. 10s. ld. per month, they struck off 
the pounds, they struck off the shillings, 
and they allowed him just one penny for 
each year of service subsequent to the 28rd 
of December 1695, or seven pence in all. 
An award so contemptoous on the face of 
it seems to import incapacity of some sort 
on the part, of a Civil servant thus re- 
munerated or disparaged. There was 
nothing of the kind. The learnéd Counsel 
for the appellant hastened to disclaim any 
intentional slur on the plaintifPsoonduct. No 
fault was to be found with the mannerin which 
he had discharged his duties. 

So the plaintiff brought this action to 
recover the sum of £139 19s, 2d., which 
would have been the amount of the ad- 
the full rate of 
£28 10s. ld. for eaoh year of additional sger- 
vioe. ‘ 

A Special Case waa settled by direction of 
the Judge, stating the following questions for 
the opinion of the Oourt:— 

"( Whether the plaintiff’s service, in 
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respect of which the gratuity is payable, 
should be computed np to the 23rd of 
December 1895, or the 16th of August 
1902P 

"(2) Whether, if the said gratuity is 
payable in respect of services between the 
98rd of December 1895 and the 16th 
of August 1902, the said Government is 
entitled to assess the gratuity payable in re- 
spect of the’ said service at the sum of seven 
penceP”’ 

And the Special Case provided that if 
the Court should be of opinion that the 
gratuity was payable in respect of the whole 
of the service prior to the 16th of August 
1802, and thatthe Government were not 
entitled to assess the gratuity payable for 
service subsequent to the 23rd of Decem- 
ber 1895 at seven penoe, judgment should 
. be entered for the penne for £.189 19s. 2d., 
with costs. 

The Special Case came on to be heard’ in 
. the Supreme Court beforé Simpson, Acting 


O. J., and Cohen and Pring, JJ. All the ' 


learned Judges were of opinion that the 


first question must be answered in favour, 


of the plaintiff. On the seoond question 
there was difference of opinion. Simpson 
A. 0. J., and Cohen, J., thought that it could 
not the successfully pontended that the 
Government have any right to depart from 
what they bave deliberately done in respect 
of the plaintiff’s service up to the 23rd of 
December 1895, and to exercise another and 
different discretion by allowing him seven 
pence only as & gratuity for his subsequent 
service.” Pring, J.,on the other hand, was 
of opinion that the Court could not inter. 
fere with the uncontrolled discretion of the 
Government, and that judgment should be 
entered for the defendant. 

Before this Board the ruling of the Sup- 
reme Court on the firat question was not 
challenged. 

On the second question their Lordships 
agree in the conclusion af which the 
majority of the Oourt arrived. Bat they 
are not prepared’ to hold that the Govern- 


ment were precluded from exercising their. 


discretion by the action which they took at 
the time when it was considered that the 
plaintiff was not entitled to claim in respect 
of service subsequent to the 23rd of December 
1895. 

The real question seems to be this:— 
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Did the Government, or rather did the 
Publio Service Board, in whose province 
the matter lay, exercise any discretion at all 
an regards the plaintiff's claim in respect of 
service subsequent to the 28rd of Deogmber 
1895? They have awarded seven’ pennies 
for seven years’ employment, or to be quite 
accurate, they have awarded one farthing for 
every quarter of & year spent in the ‘service 
of the Government, and they have. thrown 
in an extra farthing to make even money. 

Well, this is not the first occasion on -whioh 
seven years’ faithful service has met with a 
recompense at once unexpected and undesired. 
That is probably the best that oen be said 
for theaction of the Board. But, was it 
ressonableP Was it fair? Few would deem it 
& generous or handsome tributeto thé werk 
of an old and faithful servant even with the 
extra farthing thrown in. Plain folk would 
call it a  mookery— $& sham—a pratence. 
Nobody, of course, can dispute that the 
Government or the Board had a discretion 
in the matter. But it was not an arbitrary, 
discretion as Pring, J., seems to think. It 
was a discretion to be exercised reasonably, 
fairly, and justly. The learned QCó6-nsel 
fur the appellant, who were not apparently 
in the secrets of the Government, seemed 
to think that the Board would. have stood 
better in Court if they had not resorted to 
the artifice of a pretended exercise of: dis-: 
cretion. It was suggested that the Board 
may have thought thatthe plaintiff had got: 
enough already, and that, perhaps, on 
the former occasion they took into oon- 
sideration years of service beyond the limit 
which they thought applicable. But, if so, 
they did unintentionally the very thing they. 
were told by the Act not to do. They can 


. hardly be heard to say that they have erred . 


intentionally in order to conceal or oom- 
pensate an unintentional error. Whatever 
their motive may have been, whether they 
were resolved, right or wrong, to. stick to & 


‘determination once officially announced, and 


to let the service understand that nothing 
was to be gained by asking for a re-considera- ^ 
tion of an erroneous decision, or whether 
they had some better reason which has nob 
yet been disclosed or discovered, it seems to 
their Lordships to be quite plain that an 
illusory award such as this—an award in-, 
tended to be’ unreal and unsubetantial 
thongh made under guise of exercising dise 
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cretion—is ab best a colourable performances, 
and tantamount to a refusal by the Board to 
exercise the discretion entrusted to them by 
Parliament. 

Holding, therefore, as they do, that the 
Government were not entitled to assess 
the gratuity payable to the plaintiff in 
respect of service between the 38rd of De 
oember 1895 andthe 16th of August 1902 
at the sum of seven pence, their Lordships 
think that, in accordance with the provisions 
of the Bpeotal Oase, judgment should. be 
entered for the plaintiff for £130 19s. 24d., 
with . "They will humbly advise His 
Majoaty &ocordingly. 

The order giving special leave to appeal 
provided. for the plaintiff's costa of the 
appeal as between solicitor and client. But 
as there .ia no appearance on the part of 
plaintiff, the order will be slient as to costs, 

Solicitors for the Appellant: Messrs. 
Iaght and Fowlom. 


Are 


(s. o 107 P. W. R. 1911.) 

PUNJAB OHIEF COURT. 

Crvit Petition No. 908 or 1910. 

May 18, 1911. 
Present: —Mr. Justice Kensington. 
SURAT SINGH-—-PraimTUIFF —PariTIONER 
x versus 
SU DAM AN— Dsranvast—Beeroup ext. 


Lemberdari dues—Mills in manwa Nangal in Kangra 


District— Wa]ib-ul-arx. 

vain naum N in the District of Kangra, a 
Tambardar may entitled io Lambardari dues of 
5 srs bacha flour por mill per month whenever the 
mills are worked, but he musi collect those dues 
from the persons to whom the milil-workers pay 
_ their total customary dues from time to time, nob 
from the mill-workers themselves; and he cannot 
claim, as general village dues, the further 15 seers 
kacha, except in respect of the mills which con- 
tinue to be worked ir tho village shameat. 


Petition under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXV of 1899, 
for revision of the order of the District 
Judge, Kangra Dharamsala, dated the 
80th September 1909, reversing that of 
the Tahsildar, with powera of Munsif, -3rd 
Class, Dehra, dated the 80th April 1909, 
decreeing the claim. 

Rei Sahib Lala Sukh Dial, forthe Petitioner. 

Mr. Nand Lal, for the ‘Respondent. 
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Judgment.—the three revisions 
Noa. 909 to 911 of 1910, may be disposed 
of by one order. 

The relevant Wajib-ul-ars entries of the re- 
cords of 1868 and 1891 have been correctly 
quoted by the first Court. 

On the facta as atated, the view taken by 
the lower Appellate Court appears to me 
correct. The respondents, who work the 
water-mills in dispute, have not contested 
their liability for certain customary dues, 
but they contend fairly enough that they 
should not be required to pay twice over, that 
is bnth to the plaintiff, petitioner, as village 


: Lambardar and to the actual proprietors of the 


land in which the mills are now workiug. 
It is urged for the plaintiff that there is 


“no real ‘distinction between the land in 


which the mills were worked formerly and 
that to which they have now been moved, 
but that does not seam to be correct. Both 
classes of land may be treated for revenue 
distribution purposes as “Khartj-as-bachh’ but 
a sharp distinction was drawn in the ad- 
ministration papers of both 1863 and 1891, 
between mills of which the dnes were to be 
paid to the village as a whole or to individual 
proprietors of land, and those now in dis- 
pute come under the latter category. 

I cannot allow plaintiff's further conten- 
tion that mills which atone time paid dues 
to the village ass whole must’ continue to 
do so even when moved elsewhbre. There 
is nothing in the Record entries to suggest 
that any such hard and fast arrangement 
was ever made. 

The plaintiff may be entitled to his 
Lambardari dues of 5 sers kachha of flour per 
mil per month, whenever the mills are 
worked, but he would oolleot this due, if 
entitled to it, from the persons to whom 
the mill-workers pay their total oustomary 
dues from time to time, not from the mill- 
workers themselves, and he cannot claim as 
general village dues the further 15 sens 
kachka except in respect of mills which con- 
tinue to be worked in the village shamilat. 

The plaintiff's suite have, therefore, been 
rightly dismissed in full as against these 
particular defendants. The revisions are 
dismissed. No order as tothe putty costs 
of this Court, considering the peculiar nature 
of the dispute. 


Rettision dismissed, 


bio 
JAGAT SINGH 9t. BUTA. 


(a. 0.98 P, W. B. 1911) 
PUNJAB OHIEF COURT. 
Sxooxp Orvis Appian No. 177 or 1911. 
May 25, 1911. 

Preseni.—Mr. Justico Kensington. 
JAGAT SINGH—Ptaixtirr— ÁPPELLANT 
tersti 
BUTA AND ornssgs—DzrENDANTS— 
RESPONDENTS. 

Mortgage— Redemption—Parties— Misjoiader of par- 
ites and causes of ection—Morigage by wtdow— Effect 
of one of the reverstoners purchasing the mortpagee’s 
rights—Competency of rendes of thare of oneof the 

rerersioners to redeem, 

A widow succeeded to her deceased husband's hold- 
ing for life and affected two valid mortgages of a part 
of that holding to one of the reversioners of her 
husband and to a stranger. Tho stranger was 
afterwards redeemed by the mortgagee reverszioner. 
On the death of the widow, the holding was 
partitioned among the  reversioners subject 
to - payment of the mortgage-money in pro- 
portion to the share of each. One of the reversianers 
assigned the plot allotted to him on partition, to ono 
of his relations. The assignee sued for redemption 
of the plot: 


Held, that the alienees and the assignor were" — 


necessary parties to the suit, and that their was but 
one cauze of achom There was consequently no 
misjoinder of parties. 


Second appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the 24th Auguat 1910, confirming that of 
the Sub.Judge, 2nd’ Olass, Amritsar, dated 
ihe 26th April, 1910, dismissing the claim. 


Lala Hukam Ohand, for the Appellant. 

Rai Bahadur Bhakshi Sohan Lal, for the 
R ndents. 

"judgment.—The Sub-Judge dis- 
missed this redemption. smit on various 
grounds which have been rightly found hy 
the lower Appellate Court to be inoorrect 
with one exception. 

The learned Divisional Judge has, however, 
agreed with the first Court that the plaintiff's 
snit should be dismissed, finding that it is 
multifarious and thatthe suit is bad for mis- 
joinder of causes of action. 


. The facts of the case are rather com- 
plicated, but when they are closely examin- 
ed it does not seem to me that exception can 
^ be properly taken to plaintiff's guib on the 
ground of misjoinder. The pedigree-table 
given by thelower Appellate Court, though 
correct enough, is eomewhat misleading in 
form. ‘The actual relationship ofthe parties 
mainly concerned is more correctly given as 


 follows:— 
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A 
Four generations 
| 
Jowala Bingh 
| 
Chanda Singh, 
defendant No. 9). 


leading to Desu Bin 


Kahn Singh appears to have owned 108 
kanals io which his widow Musammat Dharmo 
succeeded for life. On the 26th April 
1369, she seams to have mottgaged about 
52 kanala to Ram Singh (see pedigree) for-- 
Ha. 200 by a registered-deed with possession. 


"On the 2nd June 1889, she raised a further 


oharge of Rs. 30 on the same land in the 
form of a registered bond, after that she dis- 
appeared and on the 5th May 1892, muta- 
tion was effected in respect of ihe whole 
108 kanals in equal shares to the descendants 
of Ram Singh and the descendants of Desu 
Singh as by pedigree. This was followed by 
& partition proceeding also of 1892 under 
which the 27 kanals and 10 marlas now in 
dispute were allotted to Ohanda Singh, de- 


fendant No. (9). 


So far as can be made out, Ohanda Singh 
has never actually taken possession of the 
land allotted to him, owing toa dispute about 
the’ amount of mortgage-money due from 
him. On the 3rd February 1909, he assigned 
his share to hisrelative Jagat Singh by way 
of mortgage with possession for Hs. 800. 
The object of this transaction may be taken, 
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to be that Chanda Singh himself was 
unable to redeem and, therefore, transferred 
his rights for what they might be worth to 
«nother member of family. Jagat Singh 
has accordingly inatituted the present suit 
for redemption of 27 kanals and 10 maslas 
alleging that the mortgage lien due from 
him is Ra. 70.4 or whatever sum may 
be found due by the Court. He has 
ealenlated this Hs 70-4 as his one-fourth 
shara of tbe original morigage, dated 
the 26th April 1869, for Ra. 200 together 
with a further sum of Rs. òl in respect of a 
separate mortgage to one Wasakha Singh 
which had been redeemed by Ram Singh. 

The defendants are, (1) the surviving 
representatives of Ram Singh, (2) oertain 
sub-mortgagees of portions of the 27 kanals 
and 10 marlasin suit, and (8) Ohanda Singh 
himself as a pro forma defendant. The 
general line of defence is that, for one reason 
or another, the defendants are entitled to a 
Jarge cam before their lien as mortgagees 
can be discharged. There has so far been 
no clear finding by the lower Courts on this 
point which was covered by issues Nos. 6 
and 7 in the case. 

The suit has been discussed with reference 
to technioal points specified above, but none 
of these is any real bar to the plaintiff's 
claim. Ohanda Singh is the recognised 
owner of the land in snit and for present 
purposes plaintiff stands-in his shoes. The 
plainiiff is quite entitled to join as defendants 
all persons who resist hia claim to redeem and 
he has really only one cause of action against 
them all. As matters stand, it is impossible 
to make out wha. the amount of defendanta’ 
subsisting lien on the land in suit may be, 
but there ought to be no great difficulty in 
ascertaining the amount or in determining 
generaly how far it should be distributed 
among the Various | defendants. In all pro- 
bability, when the matter is gone invo on these 
lines, the parties will agree approximately as 
to the amount in question and the Court 
will.be able to inform plaintiff how much he 
has to pay if he desires to redeem. 

The revision is accordingly allowed and 
the decree of the lower Appellate Court is 
set aside. The case is remanded to that Court 
for fresh decision of tbe appeal before it on 
the general basis that the plaintiff is entitled 
to redeem and that the only question is regard- 
‘ing the amount which he must pay. It may be 


INDIAN OASES, 


518 


that a further remand will be required to the 


first Court, but possibly ihe lower Appellate 
Court will be able to get the parties to agree 
onthe amouut, and this course should be 
&ttempted before & further remand is ordered. 

Stamp-duty in this Court will be refunded 
and the remaining costs of the Chief Court 
will be costs of the cause. 

Revision allowed ; Oase remanded, 


PUNJAB OHIEF COURT. 
Srooxp Orvin Appean No. 714 or 1909. 
July 29, 1911. 

Present: —Mr. Justice Kensington and 
Mr. Justice Shah Din. 
SOHAU RÀ amp o1nm3—PlAIKTIFTE— 
APPELLABTS 
versus 
Musammat 8A H1B—Deyexpawr— 


REsPONDERT. 

Cusiom — Alienation— Widou—Ohaddar Jata of Jhuge- 

wala, taheil Alpo e, district Mukaffargarh — Settlement 
in low of dower— Gift by widow to daughter of property - 
so settled — Nmt to obin declaration that gift ts tavalsd. 
A widow sucoeeding, without any objection by her 
husband’s collaterals, to pro which was settled 
upon her in lieu of dower holds it exactly as if it was 


her self-acquired property belonging to her in her 
own right, over which she hes complete control, and 
which she can dispose of as she pleasos. A gift, 
therefore, of such property bythe widow to her 
daughier is valid. 


Alam v Nur, 02 P. R. 1005; 145 P. L. E. 1906, cited. 

Mr. Nand Lal, for the Appellant. 

Bakhshi Gokal Ohand, for the Resdondent, 

Judgment.-—The parties are Chaddar 
Jats of Mausa Jhngewal, Tahsil Alipur, in - 
the Muxsaffargarh District, and their re. 
lationship appears from the pedigree table 
which is given in the judgment of the Divi- 
sional Judge. Nur had two wives, Mxsam- 
mat Jannat and Musammat Jindo. By a 
deed, dated the 24th of Bhadon Sambat 1929 
(August 1872), he made a settlement of his 
property in favour of his wives in lieu of 
their respective dowers each taking one half 
share of the estate. Nur died in 1878 and 
itis admitted that in accordance with the 
above-mentioned setilement each widow took 
possession of one half of his property. Musam- 
mai Jannat died in 1894, and her daughter 
Musammat Satio succeeded to the share of 
the estate in her mother’s possession. By a 
deed, dated the 13th January 1908, Masam- 
mat Satto gifted that share to her daughter 
Musammat Sahib, and she died four days 
after the execution of the deed. The plain- 
tiffs, Bohaura and Bakhsh, who are related to 
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Nur, deceased. in the fourth and the third 
degree, respectively, took -possession of the 
Musammat Satto’s death, and 
brought the present suit in April 1°08 for a 
declaration that the gift of the 13th January 
1008 was invalid and that they were the 
rightful owners of the land. 

Both the Courts below have held that 
Mvsammat fatto had succeeded her mother 
Musammat Jannat as full owner and not as 
a hfe-tenant, and that, therefore, she had 
every power to make the gift in question in 
favour of her own daughter, Mxsammat 
Sabib, the plaintiffs not being empowered 
by custom to question such an alienation. 


In appeal before us the plaintiff.’ Counsel 
has argued ina rather balf hearted manner 
that Musammat Jannat, widow of Nur, had 
succeeded to pars of her husband's estate 
on a lifeinterest that upon her death in 
1894 her daughter, Musammat Satto, miso 
succeeded to the said property with a life 
interest, and that, therefore, she bad no 
power by custom to gift away that property 
in favour of her own daughter, Musammot 
Sahib, so as to defeat the plaintiffs’ rever- 
Bionary rights. This argument wholly ignores 
the fact (which is the most important fact 
in this case) that Musammat Jannat had 
got the property in suit from her busband 
jn lien of dower and that being so, it is 
wrong to say that Musammat Jannat’s pos- 
‘session of it was that of a widow with a 
life-interest only. She held it exactly as 
if it was herself-acquired property belonging 
to her in her own right, gyer which she 
had complete control and which she could 
dispose of as she pleased, no objection 
whatever was ever raised by the plaintiffs 
to the transfer of the property in question by 
Naor to Musammuat Jannat in lieu of dower; 
nor did they contest Musammat Satto’s 
right of succession to that property when her 
mother Musammat Jannat died in 1894. 
Both on general principles and under para- 
graphs le and 27 of the Tiwas fam of the 
Mozeffargarh District, Musammat Satto 
sucoeeded as an &bsolate owner, and there 
was nothing, therefore, to prevent her exer- 
cising her right of ownership by alienating 
the property by way of gift to her own 
daughter. This case is much stronger for 
the alienee than Alam v. Nur (1), which is a 


(1) 02 P. R. 1905; 146 P. L, B 1906. 
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clear authority against the plaintiffs’ allegad 
claims. The appeal accordingly fails and is 
dismissed with costs. 
Appeal dismissed. 
(s. c. 8 A. L. J. 539.) 
ALLAHABAD HIGH COURT. 
Srzcowp Crvin Appeat No. 706 oz 1909. 
April 1, 1911. 
Present: —Sir John Stanley, Kt., Ohief 
Justice, and Mr. Justice Banerji. 
SUNDER SINGH AND OTHERS— ÁÀP2ELLAXTB 
16TfX5 
Tug COLLECTOR or SHAHJAHANPUR 


— Hrz8PONDBMT. 

Agra Tenancy Act (II of 1901), s. 158—Successor, 
meaning of 

The word "successor" in section 1568 of the Agra 
Tenancy Act, 1901, is wide enough to include not 
only an heir but a transferee also. 

Kuar Nihai Singh v. Baldeo Pershad, 10 Iud. Cas. 
80, followed. 


Second appeal from a.decision of the Disg- 
trict Judge of Bhahjahanpur. 

Order.—tThe suil ont of which this 
appeal arises was brought under sections 150 
and 156 of the Agra Tenancy Aot, for the 
resumption of a rent-free grant and for assess- 
ment of rent. The defence was tbat tke 
grant was held by the granites and by three 
guocessors of the original grantee for ninety 
years, and that the defendant had thus ac- 
quired proprietary title fo the land in ques- 
tion. The Court of first instance found that 
the land was held rent-free by the defendants 
and their predecessors-in-title for eighty years, 
and that the defendants had thus acquired 
proprietary title. It accordingly dismissed 
the suit. An appeal was preferred to the 
District Judge, acd the first ground of appeal 
was that the defendants had not acquired any 
proprietary right in respect of the land in 
suit. The learned Judge entertained the 
appeal and held that the land had not been in 
the possession of the original grantee and of 
two successors of such grantee. He was of 
opinion that section 158 of the Agra Tenancy 
Act did not apply and that the land was liable 
to resamption and to assessment of rent. He 
made a decree for resumption and assessed the 
land with arent of Rs. 4 per acre. The 
first contention in this appeal is, that the 
lower Court had no juriadiction to entertain 
the appeal inasmuch as the suit was one of 
the description of suits mentioned in group C 
of Schedule IV of the Act, and an appeal lay 
to the Commissioner. This contention is not 


^ 
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well-fonnded 
proprietary title was in issue in the Court of 
first instance and was also a matter in issue 
in appeal. Under section 177, clause (4) of 
the Act, an appeal lies to the District Judge 
from a decree of the Assistanc Collector of 
the firat class in all suits in whioh a question 
of proprietary title has baen so in issue. 
The learned Judge, therefore, had jurisdiction 
to entertain the appeal. Is is next urged that 
even if an sppeal lay to the District Judge, 
he was not competent to assess the land to 
rent ag it was the exolusive jurisdiction of 
the Revenue Court to make suoh assessment., 
There is no force. in this contention. As the 
appeal in the suit lay to the District Judge, 
he had fall power to make such decree as the 
Court of first instanoe, namely, the Revenue 
Court could make and ought to have made. 
lt is next urged on behalf of the appellants 
that there is no evidence on the record to 
support the finding of the lower Court that 
the original grantee was Ohater Shingh and 
that the names of the appellants were re- 
corded against the land in dispute only two 
years ago. The learned Jadge says in his 
judgment that the original grantee was Ohater 
. Biogh, father of Niwazi, whose sons are the 
defendante, and that the names of the de. 
fendanta had been entered two years ago. 
The Court of first instance framed only two 
issues, the second of which related:to the 
-amount of rent to which the lend in ques- 
tion might be assessed. The first issue did 
not lay down any question as to who the 
original grantees was and how many succassors 
of the said grantee had held possession of the 
laud: in question. It framed no issue as to 
the defendant’s title and how the defendants 
acquired it, nor whether the defendant's 
names had been entered only nominally or as 
real transferees from  Niwazi Singh. The 
parties, therefore, had no opportunity of ad- 
ducing evidence on these points, and on the 
record as it stands there appears to be no 
evidence exospt that of the Patwari and two 
extracts from the Khataunr and Settlement 
register. I think it is essential for the right 
determination of this appeal to have clear 
findings from the Court below on the follow- 
jug issues, which I refer to that Court under 
the provisions of Order XLI,rule 25 of the 
Code of Civil Procedure:— 

(1) Who was the original grantee of the 
land in question P 
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(2) How many successors to the said gran- 
tee have held the land in question rent-free 
and for what length of time P 

(8) Have the defendants acquired the 
land in question, and, if so, when and by 
what title, P 

The Qourt bslow will take auch additional 
evidence as the parties may addace. On re- 
oaipt of ite findings, ten days will be allowed 
for objections. 


Finding. 


l. The original grantee appears to have 
been one Lalji. 

2. The evidence on the record leads me 
to balive that Niwaai Singh suooeéded Lalji. 
Niwasi gives a long list of suoceasors, Lalji's 
brother, their mother, and 'füaally himself. 
His witneases talk by rote and ara not to bo 
depended upon. Niwaxi married La)ji’s 
daughter, so the likelihood is that be was 
given the land either at the time of his 
marriage or on Lalj'a deith. I hold that 
Niwaxzi suoseeded Lalji. It is not clear at 
what particular time the proprietor agcead 
nob to odllect rent from Lalji. Any way, 
ik ia fairly oartain, that, at least more than 
fifty years prior to the institution of the suit, 
the holding became a rant-frea grant. 

3., Sino» 1908 (1811 Hijri) the defendants 
have bæn in possession of the land and their 
names have baen recorded ag tenants in the 
village papers, Niwaxi has stated that he gave 
the land to his sons, the defendants. There 
was satransfr though nob evidenced in the 
manner required by law. The proprietor has 
sued the defendants, thereby showing that he 
has acoapted them as their father’s suocagsors. 
The defendants have &oquired the land by 
consent of the sciual owner and by mutation 
of names in the village papsra in 19)8, 
Practically, Niwaxi is the only person, who 
can obtain possession ‘back from them. Whe- 
ther the defendants are such muocessors of 
Niwazi a3 is oonbteanplated by a95etiou 153, 
remains to be decided. As the proprietor 
has accepted them as rent-free grantees, I am 
of opinion that they should ba considered 
Niwagi’s successors within the a of 
section 1583. < 

I may point out that even if the defendanié 
were declared proprietors they cannot escape 
payment; they must pay revenue, in place of 
rent, . 
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On reoeipt of the findings the following 
order was passed by 


Banerji, J.—In this, as well as in the con- . 


nected appeal No. 707 of.1908, the question 
arires whether a transferee from a rent-free 
grantee can by regarded asa successor of the 
grantee within the meaning of section 158 of 
the Agra Tenancy Act. The question does 
not seem to be covered by any authority and 
is one of some importance. I, therefore, refer 
this, and the connected Appeal No.707 of 1909, 
to a Bench of two Judges. 

Mr. Gulsari Lal, (for Mr. Benode Behari), 
for the Appellants. 

Mr. A. BH. Byres, for the Respondent. 

Judgment. The suit ont of which 
this appeal has arisen was brought by the 
respondent for theresumption of a rent-free 
grant. The defence was, that under section 
158 of the Agra Tenancy Act the defendants 
had acquired proprietary title by reason of the 
land having been held rent-free by the origi- 
naland by two sucoessors to the grantee for è 
period of upwards of 50 years. It has been 
found that the giant was madeto one Lalii 
more then 50 years ago, that upon Laljrs 
death his son, Niwazi, mados gift of it to the 
defendants. It is oontended that by the 
expression successors to the original grantee” 
in section 152 ofthe Agra Tenancy Act, it 
was intended that the grant must be in the 
possession of lineal deaoendants of the origi- 
nal grantee. It may be that the intention of 
the legislature wasthat this should be ao, bnt 
the word used is 'sucoessors," and that 
word is wide enough to include not only an 
heir but a transferee also. We have to cons- 
trne the section as itatands, and we are nob 
competent to place any limitation on the 
language used by holding that the word 
‘successors’ does not mean successors of every 
description including a transferee bnt only 
successors by right of inheritanoe. The same 
view was taken by our brother Richards in 
Kwar Nihal Singh v. Boideo Pershod (1) 
Accordingly, we allow the appeal, set aside 
the decrees of the lower “Appellate Court 
and restore that of the Court of first instance 
with costs in all Oourts, 


Appeal allowed. 
(1) 10 Ind. Oas. 30. cain 
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(s. c. 8 A. L. J. 677.) 
ALLAHABAD HIGH COURT. 
&zcoxp Civic Appaat No. 1000 or 1910. 
April 18, 1911. 
Preseni:—Sir John Stanley, Krt., Chief 
Justice, and Mr. Justice Banerji. 
BILABSO-—APPSLLANT 
TOTIUS 


MUNNI LÀL asp OTHERS— R REPOR DENTS. 

Will Oonstruction—Bequest to take effect after 
testalor and Ais wifes death — Legates surviving testator 
but predeceasing testator'& twife— Vested interast — Right 
of legates’s heir to succeed, 

A testator madea Will in favour of his daughter 
a nephew and provided that they would get the 

rty after his own and his wife’s death. The 

Ber ew survivod the testator but predeceased the 
testator’s wife: 

Heid, that the nephew took a vested interest in 
the property which was trausmitabie to his heirs. 

Bhagaba gabati Barman ya v. Kali Charan Singh, 15 O. W. 
N. 893,8 A. I. J. 438, 10 Ind. Oes. 641; 9 M. L.T. 
411; 18 O. L. T. 4844 21 M. L. J. 387; 18 Bom, L R ` 
376, referred to. 


Second appeal from a decree of the Ad- 
ditional Judge of Bareilly. 


The Hon'ble Mr. Sunder Lal and Mr. 
Ghulam Mujiaba, for the Appellant. 

Dr. Satish Ohandra Banerji and Mr. Tej 
Bahadur Kap: u, for the Reapondents. 


Judgment.—tThe sole question raig- 
ed in this appeal depends upon the true con- 
straction of the Will of one Sewa Ram. 
Sewa Ram being the owner of certain pro- 
perty, exeouted his Will on the 4th of April 
1881, and- thereby gave all his property, 
after the death of himself and his wife 
Musammai Mandu, to his daughter Bilaso and 
his nephew Dali Chand. Duli Ohand sur- 
vived the testator but predeceased Musam- 
mat Mandu. The oontention in the appeal 
is that Duh Ohand did not take a vested 
interest in the property disposed of by the 
Will but merely a contingent interest, and 
that he having died before his aunt, his 
sons are not entitled to succeed to the 
property. We think that the Courts below 
ware right in holding that Duli Chand took 
& vested interest in the property which was 
transmitable to his heirs. The point was 
the subject of decision by their Lordships of 
the Privy Oouncil in the case of Bhagabats 
Barmanya v. Kali Oharan Singh (1). In that 
case a Will provided that the testator’s 

(1) 15 O. W. N. 808; 8A. L. J. 433; JO Ind. Oaz. 641, 


9 M. L. T. 411; 13 O. L. J. 48% 31 M. L. J. 887; 18 
Bom. L. R 876, , 
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mother and his wife were to succeed to his 
property for life, and on their death the 
sons of his sisters G and A, that is to Bay, 
their sons who are now in existence as also 
those who may be born hereafter, shall in 
equal shares hold the said propertiés in 
possession and enjoyment by right of 
inheritance.” It was held that the nephews 
were intended to take vested and transmitable 
interests on the death of the teatator, though 
their poeseasion and enjoyment was postpou- 
ed. This decision &ppears to us to govern 
the present case. The appeal is, therefore, 
devoid of force. - We diamiss it with costs, 


Appeal dismissed. 





(a, o. 8 A. T. J. 604) 
ALLAHABAD HIGH COURT. 
Frest Civit, APPmaL No. 8 or 1910. 

March 21, I211. 

Preseni: —Bir John Stanley, Kt , Chief 
. Justice and Mr. Justice Banerji. 
NARAIN DAS axp o1Hers—APPELLANTS 
DOT EL 
BALGOBIND amp oTrHSRS— RR g«POWDENTS. 

Partition swit—Appeal against preliminary decree 
after final decree. 

An appeal challenging the preliminary bui not 
the final deoree in a partition suit ig not competent, 
althongh the final decree may have bean passed after 
ihe appeal was preferred. 

Kuria Mal v. Bishamber Das, 82 A. 225; 7A. L J. 
210; 5 Ind. Oas. 276, followed. 


First Appeal from a decree of the | S 1bor- 
dinate Judge of Allahabad. 

Dr. Taj Bahadur Sapru, for the Appellants. 

Dr. Satish Ohandra Bunsri, Messrs. Daits 
Lal and Radha Mohan,for the Respondents. 

Judgment.—aA preliminary objection 
has been raised to the hearing of this appeal, 
to the effect that it cannot be entertained, 
in view of the dbcision in Karia Mal v. Bi- 
snambar Das (1). The suit was one for parti- 
tion. A preliminary decree was passed on 
the i7ch of September 1909, and it is against 
this preliminary decree that the appeal haa 
been preferred. A final decree was passed 
on the 27th of January 1910;and no appeal 
has been preferred against this decree, and the 
time for appealing has elapsed. According to 
the ruling above referred to, after the passing 
ofa final decree ina suit for partition no 
appeal will lie, which doet’ not challerge 

(1) 3g A. 225, 7 A. Į. J. 810; 5 Ind. Cas. 276. 


- INDIAN CASÉRS. ^ 


517 


KEARI t. GAKGA SAHAT, 


the final as wall as the preliminary decree 
The only differenca in the case before us 
and the case of Kuriu Mal v. Bishambar Das 
(1) is that in that case, when the appeal was 
preferred, the final decree for partition had 
baen passed. Inthe present owe the final 
decree was uot passed at the date of the filing 
of the appeal. It appara to us, however, 
that the principle of the decision in Kuria 
Mai v. Bishhmbar Das (1) is applicable to this 
case, and that the appeal cannot be entertain-- 
ed. We accordingly dismiss it bat under 
the circumstances without costs. Objections 
have been filed, but as the appeal has failed, 
they must also fail. We dismiss them 
withont costa. ' | 

' Appeal dismissed. 





(s. c. 8 À. L. J. 616.) 
ALLAHABAD HIGH. COURT. 
- FULL BENCH, 
Figsr Orvin Apprat No. 58 or 1907. 
April 13,1911. 

Present: — Sir George Knaz, KT., Judge, 
Mr. Justice Banerji and Mr. Justice 
Richards. 

KESRI AND OTHWRS— APPALLANTA 
Ors ins 
GANGA BAHALI AND OTHBSRB — 
REBPONDEKTS. 

Kaecutiow of decree—Decree for sala—Joins decree. 
holders — Application for execution by one on behalf of 
all —Leave to bid obtained by applicant—Pwrehase by 


applicant of property equalin value to his share of | 
decree — Right of other desores-holders to recover share 


of property—Bqusty. 

G., one of several joint deoree-holderm, applied for 
execution of & decree for sale on his own behalf and 
on behalf of the other decree-holders, G. ob- 
tained leave to bid for the mortgaged ‘property 
and himself purchased it. The purchase-money was 
equal to the amount of G's share of the decree. The 
other decree-holders then sued G. to recover their 
share of the property purchased by G.: 

Hold, that they were entitled to recover their share, 
as equity was on their side. , 

First eppesl from the decree of the Sab- 

Judae of Farrakhabad. - 
- Facts.—-Several decree-holders held a 
mortgage deoree for sale. One Ganga Sahai 
was one of the decree-holders entitled ap. 
proximately to $rds share of the mortgage- 
money. (Ganga Sahai alone applied for exe. 
cution of the decree praying that the decree 
might be executed subject io the rights of 
ihe other decree-holdera. He then obtained 
leave to bid at the auotion-sa]e of the mort- 
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gaged property and purchased oertain pro- 


perty for a sum equal to his share of the 


morigage-money. The other decree-holders 
then sued Ganga Sahai for possession of their 
share of the property purchased by him. 
Ganga Sahai contended that the property 
was purchased by him for himself and plain- 
tiffs had no title to the same. 

The Subordinate Judge dismissed the suit. 
On appeal by the plaintiffs, the High Court 
decreed their suit, Ganga Sahai then t pplied 
for review of the judgment of the High 
Court. The application for review was 
granted aud the High Court re-heard the 
cage. 

Mesara. Sunder Lal and Madan Mohan 
Malattya, for the Plaintiffs. 

Messrs. J. N. Chaudhri, W. Wallach and 
Mohan Lal Nehru, for Ganga Sahai, Re- 
apondent No. 1. 

Judgment.—On the 9th of April 
1910, we allowed the appeal in this case, and 
setting aside .the decree of the Court below, 
decreed the plaintiff's suit with oosts. After 
we had made our decree, Ganga Sahai, one 
of the respondents, asked us to review our 
judgment of the 9th of April 1910, on the 
ground thatthe only question Ho had 
been argued before cs was ihe pure queation 
of law that arose in the case, and thak other 
questions arising inthe case had not been heard 
&nd decided. We issued notice to the appel- 
lants to show cause why this application 
should not be granted. No cange having 
been shown, we allowed the application and 
directed that the appeal be put ap for hear- 
ing. To-dey the learned Advocate for 
Gangs Sahai, respondent, fried to support 
the decree of the Court below on the grourd 
that the property in suit was purchased by 
Ganga Sabai for bimself, and the plaintiffs 
had no title lo the same. We find that the 
jssue thus raised was dealt with by the 
learned Subordinate Jcdge and his judg- 
ment on this point will be found at page 12 
of the paper book in F. A. No. 57 of 1907. 
We agree entirely with what the learned 
Subordinate Judge there held and adopt the 
view taken by him. There is no question 
whatever that the equity in this case lies 
on the side of the plaintiffs. 

A further plea was raised based on sec- 
tion 317 of Act XIV of 1889. This plea was 
not laken in the Court below and in oar 
opinion, is entirely without substance. 
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is not the cage of a benams purchaser. 

No other point was pressed before us. 

The appeal is allowed, the decree of the. 
Court below is set aside and the plaintiffs’ 
suit is decreed with oosts in both Courts. 


pad 


Appeal allowed. 





(a. 0.119 P. I. R. 1011.) 
PUNJAB CHIRF COURT. 
Civi Revision No, 625 or 1910. 8 
April 12, 1911. 

Present:—Mr. Justice Rattigan. 

RAM MAHESH BL a ae ai 
PETITIONER 
versus 
KHUSHI RAM ‘amp orgers—PLAIstires, 
NAWAB AX» OTHERS— DEFENDANTS— 


HrspPONDENTS. 

Punjab Courts Act (XVIII of 1884), s. 70 (1) (b) — 
Revision —Oivil oaces— Question of law. 

When the sole question involved in an application 
for Yevislon under section 70 (1) (b) of the Punjab 
Courts Aot is one of law, the Ohief Court is not 
competent to deal with itas & Court of revision. 


Petition for revision of the order of the 
District Judge, Ludhiana District, dated 
ihe 80th July 1609, confirming that of the 
Munsif, Ist Clase, Ludhiana, dated the 15th- 
June 1909, decreeing the claim in part. 

Diwan Mehar Ohand, for the Petitioner. 

Rai Sahib Pandit Sheo Narain, for the Re- 
spondenta. 

Judgment.—The only question before 
me is one of law and ! am, therefore, incom- 
petent tó deal with it ag & Court of revision. 
The District Judge, tightly ocr wrongly, 
has held that the mortgagee is entitled to the 
price of the frees cut down by the mortgagor, 
ard it ia not cpen to me to discuss the sound. 
nere of this proposition. 

I must accordingly reject the petition with 
conis. 

Petition resected, 
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' (| c. 128 P, L. R. 1911.) 
PUNJAB OHIBHF OOURT. 
_ Bwoowp Civi, APPrAL No. 474 or 1010. 
. May 9, 1911. 
Present: —Mr. J iiias Rattigan and 
Mr. Justice Shah Din. 
REHANA ARD ornaRns—PLAIKTiIFRS — 
APPELLARTS 
tereus 
ZAMAN AND orgsgs—DrrenspANTS— 
RESPONDENTS. 
nb ep EAE conditions— Interest 
Unconwionable ra 
Onerous and ST or uncopscionable GO- 
diHons embodied ins contract of mortgage shonld 


not bo enforced by the Oourta against the mortgagor 
or his successors in title. 


Sukh Dial v. Anant Ram, 181 P. R. 1894; Sher. 


Mohammad v. Fatteh Din, 6 P. R. 1902; 154 P. T R. 
1901 ; Sayad Abdul Hak v. Ghulam Jilani, 20 B. 677; 
Kunaran v, Kuttooly, 81 M. 110, followed. 

Where a mortgage-deed stipulated that redomption 
shall not take place before the expiry of twenty 
years, and that in the event of the mortgagee sink- 
ing a woll according to the terms of the mortgage, 
the m rwoulihavo to pay interest on tho 
cost thereof at the rate of two per cent per 
mensom with the mortgage-money at the time ‘of 
redemption: 

Held, that the condition as to interest was oppres- 
sive and should nob be enforced. Interest at the rate 
of six per cent. per annum only was allowed. 


Second appeal from the order of the Divi- 
sional Judge, Shahpur Division, dated the 
4th March 1910, modifying that of the Dia- 
trict Judge, Shehpue District, dated the 
22nd December 1909, deereeing plaintiffs’ 
claim on payment of Ra, 1,834. 

Mr. Nanak Chand, for the ‘Appellants. 

Mr. Muhammad Di; for the Respondents. 


~-Judgment.—This appeal aud the 
Oross-Appeal No. 726 of 1910 arise ont of a 
suit brought by the plaintiffs for possession 
by redemption of 62 brghas and 24 kanale 
of land situate in mausa Khichi Jagir, whioh 
had been mortgaged by one Rahmata, the 
original owner of the land, to Prabh Dial, 
Fateh Muhammad and Ghulam Muhammad 
by & registered deed, dated the 
February 1-81, for Rs. 612, for a period 
of 20 years., The plaintiffs are reversioners 
of the original mortgagor, and the defend- 
ants are the successors in title of the original 
mortgagors. The plaintiffs saed for redemp- 
tion of the land in question on payment only 
of the mortgage-money Ra. 612; but the 
defendants pleaded that redemption could 
not be decreed without payment of the above 
mentioned sum of Rs, 612 plus Rs. 820-7-38, 


& 
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" the 
-aforesaid cost of the well, total Rs. 6,620 3-3. 


Sth | 


“B19 


alleged to have been the cost of sinking a new | 


well in the mortgaged land, plus Re.5,087-14-0, 
said to be due as interest, according to 
terms of the mortgage deed, on the 


To the defendants’ pleas the plaintifs filed 
no replication, nor were the parties examin- 
ed by the District. Judge to ascertain fally 
the points on whioh they were at issue, the 
result being that the pleadings in the case 
were exceedingly defective, and we hava 
had considerable difisulty in finding ont 
for ourselves, in the course of the argu. 
mert, on what definite grounds the 
plaintiffs repudiated their liability to pay 
to the defendants the alleged oost of the 
well and the amount of interest said to be 
due upon the sum representing that cost, 
The District Judge (Lala Pohu Ram) did 
not make the least attempt to question the 
parties or their Pleaders, as required by 
the Civil Procedure Code, in order to 
ascertain clearly the mattera in difference 
between them; uor did he record their 
respective admissions and denials on material 
allegations of fact on which the claim and 
the defence were respectively based. His 
proceedinga disclose an utter disregard of 
the elementary rules of proesdure and af 
the instructions issued by this Court in this 
behalf, which are printed in the sesond volume 
of the Instructions to Judicial Officers, sev- 
tion Il, pagas 16 ani 17. 

The result was, that propar 143098 wera! 
nob framed by the District Judge; and’ 
the three issues framed by him ran as 
follows: — 


(1). Did the mortgageos sink a new 
well ia the land in suit, and at 
what cost? 

(2). Are defendants entitled to gat 
interest on this cost, and if so, to 
what amount P 

(3). What is the present value of the 


$ 


well in suit? 

Upon these issues, the District Judge held 
that the morigagees had sunka new well 
in the land ata oostof Rs. 800 and that 
they ‘were entitled, under the terms of 
the mortgage-deed, to. receive interest on 
that amount at the rate of one per cent. per 
mensem, and not atthe rate of two per cent. 
per mensem mentioned in the deed, which the 
District Judge held to be excessive and 
inequitable, The total amount: payable by 


i 


M 


r 
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the plaintiffs to the defendants was thus held 
to be Ra. 612 plus Hg. 300 plus Ra. 972, in- 
terest for twenty-seven years or the coat of 
the well from the date of spit=Rs, 1,884. 
A decree was accordingly passed in favour of 
the plaintiffs against the defendanta for pos- 
geasion by redemption of the land in dispute 
on payment of Ha. 1,884. 

Both parties appealed lo the Divisional 
Court; and the learned Divisional Judge 
differed from the firat Court only as regards 
the cost of construction of the well, which 
‘he held to be Re. 500, but agreed with it in 
holding that the stipulation as to the rate 
of interest mentioned in the deed of mort- 
gage, vis., two per cent.: per mensen on the cost 
of the new well, was unconscionable and 
oppressive, and that interest atthe rate of 
one per cent. per mengen only should be 
allowed. The result was, that the amount 

payable to the” defendants-mortgagors was 
raised by the Divisional Judge to Rs. 2,782, 
and the parties were directed to bear iber 
own coets throughout. 

Both parties have preferred appeals to 
this Court; and the principal question which 
has been discussed before us is as to whether 
the stipulation regarding the paymentof 
interest by the mortgagors to the mortgagees 
on the cost of the new well (which 
admittedly was sunk by the latter in the 
mortgaged land) at the rate of two per cent. 
per mensem as stipulated in the deed cf 
mortgage, was or was not an unconscionoble 
and inequitable stipulation, end whether if it 
was an inequitable stipulation, dt should be 
enforced in its entirety. The provisions of 
the deed bearing upon this point are as 
fôllows : — 

“I (the mortgagor) agree tiw the mort- 
gagees shall remain in possession of the mort- 
gaged land for twenty years from Rabi S. 
1935 to Kharif N. 1958, and that they shall 
pay the land revenue, arrange for the culti- 
vetion and be responsible for profit and loas.. 

... Ifurther agreee that I shall be bound io 


——~*~ repair the well gear and the masonry work 


the well...... and also tosink a new well 
and a ghalar, inthe event of my failing to 
sink the well and ihe shalar, the mort- 
gagees shall have the power to do so, and in 
that case ] shall be liable to pay interest 
(on the cost of the well, eto.,) at the rate of 
two per cent. per mengen together with the 
principal morigage-money at the time of 
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redemption. Ishall have no right to redeem 
the mortgage durirg the term of twenty years, 
I oan only do so after the expiry of that term, 
on payment of the principal amount without 
interest together with the amount of all 
costa, which shell carry interest, after the 
Rabt crop has been ont” 

This is followed by & stipulation that 
all the trees standing on the mortgaged 
lind oould be ont at the discretion of the 
mortgagees. 

From the above stipulations it is clear 
that the mortgage waa for a fixed term of 
twenty years, that the mortgagor was pre- 
cluded from redeeming the mortgage before 
the expiry of that trem; that during the 
currency of the mortgage the morigagees 
were to remain in  erclusive posseasion 
of the land, paying the land revenue and 
reosiving the produce; that during the 
whole of the peroid of twenty years the 
mortgagor, who was out of possession, 
was under the obligation tọ effect repaira 
tothe well gear and the masonry work 
of the well; that in addition to this he 
bad to sink & new well and a jhalar for 
the bencfit of the mortgagor; that in default 
of his doing ao, the mortgagees were at 
liberty to sink the we:l and the jAalar, in 
which case they would be entitled to charge, 
interest dn the vost of the well and thé 
shalar at the rate of two per cent. per mensem 
that the interest to which the mortgagess 
would thus become entitled could, under no 
ciroumstances, be paid separately from 
the principal mortgage money before the 
expiry of the period of twenty years; that 
the redemptin could only be effected after 
the expiry of that period on payment in 
one lump sum of the mortgage-money together 
with the eniire ccst of corstrccting the 
well with interest thereon at the stipulated 
rate. The bare mention of the terms of 
the stipulations is sufficient to show their 
true nature and cope; ard we are per- 
fectly satisfled that they were most irequitable 
and unconscionable in their character, and 
that the real intention of the mortgagees in 
extorting them from the mortgagor was 
to put it out of the power of the latter 
ever to redeem the land. There is ample 
authority in the published decisions of this 
Court ard of tle High Courts in support 
of the position that onerous and inequitable 
or ungonsoiongble conditions embodied ing 
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contract of mortgage should not be enforced 
by the Oourta against the mortgagor or 
his successors in title [see Sukh Dial v. 
Anant Ram (1); Sher Mohammad v. FatteA 
Din (2); Sayad Abdul Hak v. Ghulam Jilani 
(8) and Kwnaras v. Kuttooly(4)]. We, there- 
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fore, hold that the stipulation with regard tothe. 


payment of interest at the high rate of 2 per 
cent. per mensem on the cost of the well sunk 
by the mortgageea in the land in suit twenty- 
soven years ago was, under the circum- 
stances stated, an unconscionable one, and, 
following the principles enunciated in the 
above mentioned decisions, we decline to 
enforce it &aocording to its terms. In our 
opinion, having regard to the area of the 
land under mortgage, to the long period 
during which the land has been in posses- 
sion of the mortgagees, to the probable 
amount of profits realised by the mortgagees 
during that period (the present value of the 


land being admittedly about Re. 12,000), it. 


would be reasonable and equitable on the 
whole, to allow interest on the cost of thé 
well at the rate of six per cent. per annom 
and we decide accordingly. 


There remains the quealion of the cost of 
‘the new well. The firat Court put down the 
cost ab Hs. 300; while the lower Appellate 
Court held that Re. 500 may well be 
allowed. In thia connection, the deed of 


sale of mortgage-) ights, dated the 4th October ` 


1890, executed by Prabh Dial, one of the 
original mertgagees, in favour of the other 
mortgagees possesses special importance. 
By that deed Prabh Dial sold his one third 
share in the new well for Rs. 166, stating 
that sum was the one-third share of the 
amount which had been spent by all the 
morígagees in sinking the well. No ground 
existed at that time for Prabh Dial to erag- 
gerate the cost of construction of the well 
and, taking into adcount tbe report of the 
Local Commissioner appointed by the 


Court of frat instance, in which the pro. 
bable cost of the same is agsessed at Ra. 500,. 


we hold that thia amount represents the 
cost of the well correotly and we according- 
ly uphold the Divisional Judge's finding on 
this point. 


1) 181 P. R. 1994. 
2) 6 P. E. 1902; 154 P. L. B 1001. 
8 -— 


r 
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As a resulb of the above findings, the 
defendants-mortgagees sre entitled to re. 
ceive form the plaintiffs-mortgagors Rs. 612 
(mortgage-morey) plus Re. 500 (cost of well) 
plus Rs, 810 (interest on Ra. 500 at the 
rate of six per cent. for twenty-seven, yearg) — 
Ra. 1,922. We accordingly accept this appeal 
(No. 474 of 1910), and, in modification of 
the deoree of the lower Appellate Court, 


-grant the plaintiffs a decree for possession 


by redemplion of the land in dispate on 
payment of Ra. 1,922. The croas-tppeal 
(No.726 of 1910) is dismissed. As the 
parties have failed to substantiate their 
respective positions, and each has succeeded 
only in part, we direct that they bear their 
own- costs throughout. 


-— 


Appeal accepted. 





(s. 0. 183 P. L. B 1911.) 
PUNJAB OHIEF COURT. 
Seooxn Oivi Arper No. 99 cr 1910. 
May 2, 1911. 
Present; —Mr. Justioe Rattigan and 
Mr. Justice Shah Din. 
GHULAM RASUL AND ANOTBER— 
Drrexdaxts— APPELLANTS 
E Tersus 
AMOTHER—- PLAIKTIFF4— 
RESPONDENTS. 
Limitation Act (XV of 1877), Beh. IT, Art. 142— Land. 
lord and Tenani—voccupancy tenant. Sug? by occu- 


panty tenant againgt landlord for possession of occu- 
pancy-holding from which the tenant has beer dis. 


UMAR 15D 


The period of limitation for a snit b an ocen A 
tenant for possession of nn oceupancy-holding fren 
which the tenant has been dispossessed by the land. 
lord is twelve years from the date -of disposecaaion 
under Article 142 of tho second Schedule to the 
Limitation Act. 7 

, Kesar Singh v. Nihal Singh, 45 P. R. 1891, followed, 
Scoond appeal from the order of the Di i- 
gional Jodge, Amritsar Division, dated the 
20th December 1909, confirming that of the 
Sab Judge, Gurdaspur, dated the 9th Jaly 
1909, decreeing plaintiffs’ claim. 
Mr Beechey, for the Appellants, 


Judgment.—tThe suit out of which 
this appeal has arisen was brought by the 
plaintiffs-respondents, who claim to be ocon- 
pancy-tenaníis of the land in dispute, for re~, 
covery of porsession thereof from the defend. 
ents-appellants, who are admittedly itg 
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proprietors. The pleadings of the parties and 
the issues which arose out of those pleadings 
are fully set forth in the judgment of the 
Court of first instance, and it is unnecessary to 
refer to them in detail. The plaintiffs’ main 
allegations were that they had left the vil- 
Jago seven or eight years before suit, after 
making over the land in dispute to one Hayat 
for caltivation on their behalf ; that, on their 
return, they took possession of part of the 
Iand, Hayat remaining in possession of the 
rest, and that subsequently the defendants 
forcibly dispossessed tliem of the whole land. 
The defendanta pleaded, inter acta, that 56 
kanals out of the land in dispute had been 
abandoned by the plaintiffs 45 years ago ; 
that they had given up the remaining 86 
kanals about twelve years before, whereupon 
they (the defendarts) had taken possession 
thereof; and that the wholeland having 
been thus abandoned by the plaintiffa, they 
were not entitled to recovet possession of it. 

Both the Courts below have held that the 
plaintiffs did not abandon the land in dispute 
more than twelve years before suit, but thet, 
on the contrary, when they left the village 
some years ago, they hed arranged for culti- 
vation being carried on by tenants. On those 
findings, the plaintiffs’ suit has been decreed. 

In ‘appeal, Mr. Beechey bas again urged on 
behalf of the proprietors (1) that 56 zanaks of 
land were relinquished by the plaintiffs in 
1865, and (2) that as to the remaining 86 
kanals of land they were unable to arrange for 
' cultivation thereof and to pay the land reve- 
nue, and that, therefore, they abandoned the 
portion of the land in dispute, as well, in 1897- 
98, whereupon the defendants took possession 
of it. The learned Counsel has also incident- 
ally contended that the plaintiffs, having been 
admittedly disposseased of the land in ques- 
tion more than one year before the date of 
suit, the present suit for possession was bar- 
red by limitation. On this point we have the 
. Full Bench decision in Kesar Singh v. Nihal 
Singh (1) which lays down that the limitation 
for a suit of the nature brought by the present 
plaintiffa is twelve years from the date of dis- 
possession, and we are, therefore, unable to 
accept Mr. Beechey's contention, 

As regards the merits of the case, we think 
that there is no force inthe contention that 
56 kanals of lend were abandoned by the 


) 


(1) 45 P. R. 1801. 
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plaintiffs in 1865. The evidence of the Narb 
Sadr Kanungo proves that, in thet year 
Sandhi, father of the plaintiffa, was in pos- 
session of the whole land in dispute aa an 
occupanoy-tenant, and that in the year 1885- 
86 the plaintiffs were in possession of praoti- 
cally the whole area in dispute partly through 
tenanta-at-will and partly as khud- kashi. 
The same entries appear to have continued 
right up to 1893.94. There is, therefore, no 
pretension for saying that 56 komals of land 
were given up by the plaintiffa. in 1805. 
Coming now to the other portion ofthe land, 
vis., 86 kanals, we find that though in the 
jamabandi for 1697-98 there is an entry by the 
patwart in the remarka” coluinn that the plain- 
tiffs have left the village and that the owners 
have taken possession of the land revenue, 
yet the names of the plaintiffs continge to be 
entered as oocupanoy-tenants, and Mahanda 
is shown as cullivating 56 kasals. In 1901-02, 
the same entries are repented, except that 
Hayat, son of Mabanda, is entered as culti- 
wating 54 kanals of lund, and three other 
tenants are entered as cultivating under the 
oocupancy-tenanta, In 1905-06, the plain- 
tiffs’ names oontinue to be entered with 
Hayat, son of Mahanda, being shown as 
cultivating 49 kanals,l4marlas. In the "re: 
marks” column, however, the entry of the 
previous jamabandis as to the oocupancy-ten- 
anis having left the village is repeated. It 
is this entry in the “remarks” column of the 
various jamabandis made by the patwart 
which is relied upon by the defendants’ 
Counsel, and he urges that ever since 
1897-98 his clients have been paying the land 
revenue’ and arranging for cultivation, of the 
land through tenants-at-will, and that the 
plaintiffs have severed all connection with it, 
There is, however, no proof on the reoord 
at all of the allegéd payment of land revenue 
by the defendants, the mere entry by the 
patwart in the remarks column on this 
point being obviously inconclusive. As to 
the actual possession of the land in question, 
Hayat, son of Mahanda, whose name appears 
in the jamabandi papers as a tenant, has 
diatinetly stated that be was cultivating the 
and op behalf of the plaintiffs, and that 
ater the defendants took forcible possession 
of part of the land. The plaintiffa also pro- 
duced another wilness, Nizam Din, who fully 
supports Hayat. On the otber hand, the 
defeidanis produced two witnesses, Karam 
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Din and Budha, both of them their tenants. 


who say that the plaintiffs gave up the land 
over ‘thirty years ago and left the village, 
but that they returned last year and forcibly 
took possession from the defendants. They 
speak of the plaintiffs as paupers, and we 
find it exceedingly difficult to believe that 
these paupers ontheir return to the village 
would have taken the law into their own 
hands and forcibly dispossessed the defend. 
ants, who apparently are men of substance 
in tbe village, of their land. We decline 
to believe the story of this alleged dispossss- 
sion and, upon a fall consideration of the 
evidence on the record, we agree with the 
Uourts below that the plaintiff did not 
abandon the land in dispute in 1897.98, 
but that they only temporarily left the village 
after making the necessary arrangements 
for ‘its caltivation by tenants at-will, They 
returned to the villago soon after, and re- 
sumed oultivation of the land jointly with 
Hayat ; andit was only recently that they 
were dispossessed by the defendants. 

We maintain the decree of the lower 
Appellate Court and dismiss the appeal with 
coals. 


Appeal dismissed. 





(s. c. 184 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Szooxp Civiu APP?NAL No. 107 or 1911. 
May 9, 19H. 

Present: —Mr. Justice Shah Dir and 
Mr. Justice Chevis. 

DALO MAL Amp OTarRS—— DEFENDANT? — 
ÁPPRLLANTS 
versus 
SUNDAR AND orHers—PLalsTirrs — 
RESPONDEKTE. 

‘Civil Procedure Coda (Act XIV of 1882), s. 462— 
Guardian and minor—Uompromise of swit by guardian 
ad litem —Sanctin of Jourt not given —Surt by minor 
un peaching compromise — Pordable transaction —Burden 
of proos—Further appeal—Ground not urged ın tha 


lower Appellats Court. 

‘the Chief Court should not refuse to hear argu- 
ments upon a point not argued in ihe lower 
Appel Court when to pass if over would bo in- 
equítable. 

A suit by a minor to set aside a compromise effect- 
by his guardian ad item ia maintainable. 

Aman Singh v. Narasw Singh, 20 A. 98, followed. 


Sadho v. Golab Singh, 8 O. W. N. 875, not approved. , 


The &beence of sanction under section 462, Civil 
Procedure Code, to a compromise entered into on 
behalf of a minor merely renders the decree based on 
such oOmpromise voidable at the instance of the 
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minor bub hecan avoid it only in case it ie found 
that his interaats were prajudicod therebf. j 

Ghulam Al Shah v. Shahabal Shah, 8 P. R. 1905 
followed. Í 

Hiva v. Dina, 87 P. R. 1895; Bishen Singh v. Mit 
Singh, 17 P. R 1898, Manohar Lal x SA 
Bingh, 28 A. 535, 4 O L J.8(P.0.); 8 Bom. L. R. 499; 
10 O. W. N. 803; 9O. O. 219; 1 M. L. T. 210; 16 M. L. 
L. J. 710, referred to. 

In such cases the quostion whether or not the 
compromise was for the benefit of the minors should 
be inquired into. "Where a compromise entered into 
on behalf ofa minor is impugned, and the minor 
seeks relief from the Courts, and prima facie thore 
is no reason to suppose that his guardian was in collu. 
sion with the former plointiff, or had any reason to 
admit a claim which was not really due or in any way 
to act prejndicially to the minor's interests, it is for 
the minor to prove thas the compromis: was not for 
his benefit. 

The examination ofa guardian as bo the terms of 
& compromise effected for the benefit of a minor 
does not amount to a sanction of the oom prom ine. 

Midnapur Zemindari Co. Ltd. v. Gobinda Mahi. 8 
O: L. J. 81, distinguished. 


Second appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the Ist March 1909, confirming that of the 
Sab-Jadge, lat Olass, Amiitsar, dated the 
16th June 1908, decresing plaintiffs’ claim. 


Mesara. Besohsy and Nanak Ohand, for the 
' Appellants. 
Chaudhri Rambha; Datia, for the Respond- 


" enta. 


Judgment., The five zona of Sawan 
Mal sued Jhanda Singh on n bond for Rg 
200, claiming Re. 200, principal, and Ra. 59 
interest. Jhanda Bingh died while the wait 
was pending, and his sons (who are the 
plaintiffs in the present suit) were impleaded ` 
in his stead with their mother Musammat 
Nihali as guardian ad ltism. She entered 
into a compromise, the terms of whioh wore 
that Rs. 33 was to be remitted, Hs, 19 were 
shown as paid in cash, and for tha remain- 
ing Hs. 208, a deoree was to bə passed but 
this sum was to be payable by half-yerrly ii- 
stalmenta of Rs: &, costs also were remitted: no 
interest was to be charged on the decree: 
money, butin default of two successive instal- 
ments the whole sum decreed or balance there- 
of waa to be payable at once. The Court ex- 
amined Musımmat Nihali and a witness ag t» 
the terms of the compromise, and then passod 
& decree in nocordance with those terms, bnt 
passed no order as required by seotion 433 of 
the Civil Proceedare Code of 1889, giving 
ganction to the compromise, 
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Default occurred, and execution proceed- 
ings commenced, but again there wasa oom- 
promise effected by Musammat Nihali, the 
terms of whioh wore that Rs. 19 were to be 
psid every six montha. 

Dofanlt again oocurred, fresh execution 
proceedings were started and two houses be- 
longing to the minors were sold and purchased 
in auction by the decree-holders who after- 
wards sold them to Musammat Tabo, who has 
since sold one of the hougea to Naraina, 

- The minors now sue for possession of the 
houses. The firat Oourt held that, for want 
cfoomplianoe with the provisions of section 
482, the decree must be treated as a nullity 
and gave the plaintiffs a deoree. The learn- 
ed Divisional Judge commences his judgment 
by saying, that the only point urged before 
him is whether the compromise was entered 
iuto on behalf of the minora with the sano- 
tion of Court, and finding that such sanction 
had not been given, the Divisional Judge 
dismissed the appeal. 


The defendants appeal to this Court on * 


various grounds. In the memo. of appeal 
presented to the Divisional Court various 
grounds also were taken, but only one was 
argued, and it is now urged that other pointe 
should not be listened to inthis Court. Bat 
if Counsel handled the case badly in the 
Divisional Court, we do not think we shonid 
refuse to consider the points urged before us. 
There are several points. which require 
consideration, and to pass them over would not, 
in our opinion, be equitable. We note also 


' that even in this Ogart the ‘grounds of appeal 


N 


are not at all as clearly stated as they should 
be, s.g., it is urged before us that the compro- 
mise was for the benefit of the minora. This 
is not definitely alleged in the grounds of 
appeal, though it certainly is alleged that 
"the Court erred in holding that the decree 
under the circumstances was not binding." 
Before us it is urged, in the first piace, that 
the decree cannot be set aside by fresh suit, 
the only ground on which a snit to set aside 
a decree will lie being that the decree was ob- 
tained by fraud. It is said that pleintiffa’ 
proper remedy is by way of appeal or applica- 
tion for review. This, however, would not 
meet the oase, for the persons now in posses.’ 
sion of the houses were no parties to the suit 
in which fhe decree was passed. For the 
proposition, that except in case of fraud, a anit 


does not lie to set aside & decree, Sadho Mis- 
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sir v. Gulab Singh (1) and Aman Singh v. 
Narain Singh (2) are cited. -The former 
raling seems to us to overlook the excep- 
tional oase of a suit by minors based on 
the ground that a compromise affected by 
their guardian had not been sanctioned by 
the Court. Such suita have often been 
brought aud desided; in fact, Aman Singh v. 
Narain Stngh(2) is itself auch a caso. . In the 
latter case the quondam minors failed, not only 
because no fraud was shown-but also it was 
not shown that the deoree in the previous 
suit was in any way disadvantageous to the 
minors. We hold, therefore, that the present 
suit is maintainable, 

Next, it is urged that, even if the docras be 
held to be not binding on the minors, . they 
cannot now wrest the property from persons ` 
who have aoquired itin good faith from the 
auction-purchasers, and here Sheikh Ismail 
Rowther v. Rajah Rowther (8) is relied on. 
We should have had to consider this plea had 
it been raised by Musammat Tabo or Naraina, 
but they have not appealed. The only ap- 
pellauts are the sons of Sawan Mal, and. we 
are of opinion that they, as parties to the 
former auit, cannot object to the plaintiffs, 
recovering possession of the property ayction- 
ed, if it be held that the deoree in exeontion of 
which the auction took place is not bindirg 
on the minors. 

“ That sanction of the Gave. was not given 
as required by section 462, Civil, Procedure 
Code of 1882, seems Seana us. No such sano- 
tion 18 noted on the record and there is no oral 
evidence forthcoming as to such sanction 
having been given. That the Court examined 
Musammai Nihali as to the terms of the com. 
promise is not sufficient, for ‘this oourse 
would ordinarily be followed in order to make 
sure that the parties fully understood, and 
assented to the terms of the com proinise 
even if Musammat Nihal? were n party totthe 
suit and not merely-a guardian ad litem. 
Midnapur, Zemindari Co. Lid, v. Gobinda Mahto 
(4) is here cited on behalf of the appel- 
lants, but we note that in this case there was 
an order on the record giving permission to 
compromise the case for the minors. Here 
there is no such order, which makes all the 
difference. 


(1) 3 0. W. N. 875. 

(2) 20 À. 98. 

P 80 M. 206; 7 M. L J. 165, 2 M. L. T. 186. 
4) 8 C. L. J. 91. 
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The lower Courts have held or assumed 
that if the provisions of section 462 were not 
complied with, the decree was a nullity and 
incapable’ of execution. Here we think a 
mistake has been made. Ghulam Als Shah 
v. Shahabal Shah (5) lays down that in 
such a cara the compromise is not void 
ab initio but voidable at the instance of the 
minor if the équities of the case so require. 
' In this particular case it was held that, though 
leave of the Court had not been obtained, the 
compromise being advantageous and for the 
benefit of the minor-and having been aoted 
upon by the partios and restitutio tn integrum 
being impossible, the settlement was valid 
and binding on the parties  Malknryws v. 
Narhari (6) and Sheikh Ismail Rawther v. 
Rajah Rowther (8) are also cited on thia 
point, but these are not cases dealing with 
want of sanction of Court to a compromise 
effected on behalf of minors. For the re- 
spondentis Hira v. Dina (7); Bishen Singh 
v. Mit Singh (B) and Manoher Lal v 
Jadwnath Singh (9) are cited. The first 
of these, however, does not deal with the 
case of a fresh suit brought by persons to set 
aside a decree passed against them when 
minors. In the second cage, it was held that 
the decree in the former oase was not binding 
on the quondam minor because there was a 
good defence to the suit which his guardian 
had not set up for him, and so it could not be 
held that the compromise was for bis benefit. 
In Manohar Lal v. Jadunath Singh (9), 
& Privy Council case, the minor was given 
a decree declaring that the compromise and 
decrees passed against him were not binding 
on him and-that he was remitted to his 
original rights. This was not, however, a 
case in which the minor sued for anything 
more than a deolaration; hed he sued for 
return of property, we see no reason to 
suppose that their Lordships would not have 
considered whether eqhity required the return 
of the property and on what conditions the 


property should be returned. The judgment, 


too, seems to us to assume that the minor had 
been prejudiced. Probably, it was not argued 


(5) 8 P. E. 1906. 
(8) 25 Bom. 337; 27 L A. 210. 
(7) 87 P. B. 1808. 
(B) 17 P. R. 1809. 


(9) 28 A. 685, 4 0. I. J. (P. 0.) 8 Bom. L. R. 
489; 10 O. W. N. 898, 9 O. C. 218, 1 X L. T. 210; 16 
M. L. J. 391,8 À L, J. 710. 
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that he had not been prejudiced, and so the 
question, whether he had been prejudiced, 
did not arise. 

In the present case the question whether 
the present plaintiffs were prejudiced has not 
been inquired into. If there was a good 
defence to the former suit (c. g., if the 
Ha. 258 sued for was not really due) then, 
no doubt, the compromise was not for the 
benefit of (he minors but was clearly pre- 
judicial to them. If, however, the claim was 
& just one, to which no good defence could be 
sob up, then ib seems to us that Musammat 
Nihal: did the best she could for her children 
in getting a part of the claim remitted and 
instalments fixed for the rest, thus obtaining 
some chance of wiping off the debt by degrees. 
This is the real point in the case, vis, whe- 
ther the settlement effected by the mother 
for the children waa for their benefit, and on 
this point no inquiry has as yet Seen made. 
To assume that the decree is a nullity simply 
because ihe compromise was effected without 


auction as required by section 462, is wrong ; 


the want of such sanotion only renders the 
deoree voidable at the instance of the minors, 
but they oan only avoid it in caso of ita being 
found that their interests were prejudiced 
by the compromise. 

We acoept the appeal, set aside the decision 
of the lower Courts and remand the case 
to the firat Oourt for re-decision after inquiry 
into the foll6wing issue: — 

"Was the compromise not for the benefit of 
the minors "P 

The burden of proving this issue must lie 
on the plaintiffs as they are now seeking 
relief from the Courts and it is for them to 
show that inequity they are entitled to relief; 
moreover, there seems prima facie no reason 
to suppose that Musammaut Nihali was in 
collusion with the former plaintiff. or had 
any reason to admit & claim which was not 
really due or in any way to act prejudioially to 
her son's interests. 

'Oourt-fee on this appeal will be refunded 
olher costs ir this and in the Divisiona 
Court will be costs in the cause. 

Appeal accepted, 
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(s. c. 14 0. O. 129.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Oivi Revision No. 119 or 1910. 
March 8, 1911. 

Preieni:—Mr. Chamier, J. O., and 

Mr. Evans, A. J. C. 
SHEO NARAIN-—PriauwTIF 
CET Sus 
RAM DIN— Derespant. 

Lémitation Act (IX of 1908), Soh. I, Art, 75—Inmi- 
iation—Instalment-bond—Defawti in payment of an 
instalment. 

Where a simple money-bond provided for payment 
by instalments fixed by the bond and stipulated that 
if any instalment was not paid onthe due date the 
creditor might recover it by suit, and thet he might 
suo for the whole sum payable under the bond either 
on the occurrence ofu default in payment of an 
instalment or when all the instalments were overdue, 
and none of the instalments having been paid a suit 
was biought within 3 years of the date fixed for the 
pay ment of the lest instalment bat more than three 
years after the firsb instalment had become due: Held, 
that, in the absence of saiver, time began to run 
from the date of the first dofauit, and that conse- 
quently the suit was barred by limitation under Arti- 
cle 75 of the Limitation Act. 

ihe question whether the creditor is bound to sud 
or is ouis entitled to sue on the occurrence of default 
in payment of en instalment is immaterial. 

Navalmal Gambhirmal v. Dhondiba bin Bhagvant- 
ram, 1] B. H. O. R. 165; Jadab Chandra Bakhehs v. 
Bhairab Ohandra Ohwckerbuity, 51 0. 297, followed. 

Maharaja of Benares v. Nand Ram, 29 A. 481; 4 A. L. 
J. 986; A. W. N. (1907) 180; Ajudhia v. Kwnjai, 30 A. 
` 3128, 5 A. L. J, 72; A. W. N. (1908) 80, Har Narain v. 
Bent Pershad, 8 O. O. 77; Sheo Darshan v. Deputy 
Com misnoner of Rai Bareli, 8 O. O. 280, Basant Lal v. 
Gopal Parshad, 3 A. L. J, 488 and Shankar Prasad v. 
Jalpa Pratad, 16 A. 871, referred to. 


Revision against the order of the 
Munsif, Rae Bareli, exerfising Small Cause 
Court jurisdiction, dated the 5th July, 1910. 

Babu Zadra Datta Sinha, helding brief of 
Babu Mahabir Frasad, for the Appellant. 

Mr. Humayun Misa, for the Opposite 


Party. 


* 


Judgment. 

Chamier, J, C.— This was a suit for the 
recovery of Ra. 79 on the basis of a Lond, 
dated May 13th, 1905, the material portion 
of which is as follows :— 


*l will pay the said amount without 
interest in the instalments specified below. 
If I do rob pay any instalment on due date, 
the Mahajan may recover it by suit from me 
and from my property, and he may aue for 
ihe nrole sum payable under the bond 
either on the occurrence of & default in pay- 
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ment of an instalment or when all the instal- 
menta are overdue. 
" Aghan Sambat 1962 (December 1905) Rs. 15 


n » 1968 3 1906 ,, 16 
y1 ,3 1934 33 1907 1) 18 
T » 1965 i 1908 ,, 16 
T » 1936 „ 1808 ,, 16” 


Nothing was paid by the defendant. The 
suit was instituted on March 12:h, 1910, and 
has been dismissed as barred by limitation . 
under Article 75 of the first Schedule to 
the Limitation Act. The plaintiff contends 
that the suit was brought within time. He 
relies upon the decisions of the Allahabad 
High Court in Afaharaja of Benares v. Nand 
Ram (1) and Ajudtta v. Kunjal (2). The 
defendant, on the other hand, relies- upon 
the observations of the Bombay High Court 
in Navalmal Gambhirmal v. Dhondsba bin 
Bhagrantram (8), and upon the decision in 
Jadab Ohandra Bakhshli v. Bhasrab Ohandra 
Ohuckerbuity (4), Basant Lal v. Gopal Parshad 
(5), Har Narain v. Beni Prasad (0), and 
Sheo Darshan v. Depwiy Conmtenoner of Ras 
Barels (7). 

Neither of the cases decided by this Court 
is ic point. In Har Narain v. Bent Pershad 
(6) the relevant Article was No. &0 of 
the second Sohedule to the Limitation Act 
of 1877[=—Artiole 80 of the fire& Schedule 
to the present Limitation Act] and Sheo 
Darshan v Deputy Oommissioner of Ras Baroli 
(7) was a suit on a mortgage. a 

In the case of Maharaja of Benares v. Nand 
Ram (1) all that was held was that in that 
particular case the creditor had waived the 
banefit of the provision in the bond that if 
default were made in paymentof one instal- 
ment the whole would be due. p 

The later oase of Ajudhta Kunjal (2) was 
& suit on a bond which gave the creditor the 
option of suing for the whole amount payable 
under the bond in case of default:in payment 
of an instalment. Thè Court held that time 
did not begin to run against the plaintiff on 
the ocearrence of the first default. The 
learned Judges refused to follow the decision 
of the Oaloutta High Court in Jadab Ohandra 


a 20 A. 481, 4 A. L. J. 386; A. W. N. (1007) 189. 
2) 80 A. 123; b A L. J. 72; A. W. N. (1908) 30. 
i 11 B. H. C. R. 155. : 

4) 31 O. 297. 

(5) 3 A, L. J. 403. 

n 8 O. O. 77. 

1) 80. 0.288. 
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Bakhshi v. BhairabOhandra Ohukerbuity(A) and 
referred tf two cases decided by the Allahabad 
High Court, namely Shankar Prosad v. Jalpa 
Prasad (8) and Maharaja of Benares v. Nand 
Ram (1). But the first of these cases was 
not a suit on a bond at all and in the second, 
as already shown, the only question was 
whether there had been a waiver. In the 
course of their judgment the learned Judgea 
quoted the following from the judgment in 
the case of Maharaja of Benares v. Nand Ram 
(1)—" Here it appears to us the plaintiff 
impliedly waived his right to insist upon 
payment ina bulk sum of all the instalments 
remaining due when the first instalment was 
not paid on the 4th of June 1898, and he 
Bocepted payment of the instalmenta for two 
years in various sams at various dates. It 
would be very unfortunate if it were 
otherwise. 
for forbearance shown- to his debtor, 
and compel him to press his demands at 
the e&rlies& opportunity and insist upon 
speedy and full satisfaction of his claim." It 
seems to me that we have nothing to do with 
any hardship which may result from thig 
or that constraction. Ths question is, what 
the Article means. Moreover, the authority 
of this cassis somewhat weakened by the 
fact that the Oourt suggested that if the 
suis had been one to enforce, payment of the 
whole amount of the bond, time would have 
begun to run from the date of the firat default. 
No reference was made to the case of Basant 
Lal v. Gopal Parshad (b) although that case 
waa decided by the same Bench and was 
mentioned in the case of Maharaja of Benares 
v. Nand Ram (1) which was brought to the 
notics of the Court. The ground of the deci- 
sion is that the creditor was not bound, bat 
only entitled if he pleased, to sue for the whole 
amountof the bond on the occurrence of & 
default in payment of an instalment. It 
seems to me-that fhe question whether the 
creditor is bound to sue or only entitled to sue 
is immaterial. Whatthe law gaya is, tbat if an 
instalment-bond provides that in case of de- 
fault in payment of one instalment the whole 
shall be due, time begins to run from the date 
of the first defanlt unless there has been & 
waiver. It seems to me impossible to hold 
that the money is not dwe merely because 
the creditor is not bound to enforce payment. 


In my opinion, the correct view is that 
(8) 16 A. 371. 
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taken by the Caleuti& and Bombay High. 


Oourts. Following the decisions of those 
Courts, 1 would hold that the suit was rightly 
dinmiacad as barred by limitation and L 
would dismiss this application for revision 
with ooste. 
Evans, A. J. C. —I concur. 
Applicalion dremi ssed. 





(a. c. 14 O. O. 144) 

OUDH JUDICIAL COMMISSIONRR'BS 

COURT, 

_Seoonp Orvit Apprat No. 388 or 1901. 
May 18, 1963. 
Pressni:—Mr. Chamier,-J. C. 

HIRDAY BEHARI—P tacativr— 
AFPELLANT = 
-tersus 
PRAG TIWARI—Dazrgs5AXT—- 
RESPONDENT. 

Transfer of property—Kabzadarl without right oj 
transfer—Decrse of Settlement Cowrt—Morigags of 
occu pancy-holding—Tranafer m breach “ef terms of 
decree, validity of—Transfer of Property Act (IF of 
1882), s. 8—Üontract Act (IX of 1872), 8° 28 

Whero the plaintiff, who held certain lands under 
& deoree of a Settlement Conrt * Kabza- 
dari” without the right of transfer, mortgaged them 
with possession to the defendant and subsequently 
brought a suit to recover possession thereof on the 

d that the mo of an occupancy- 
holding was invalid: that the mortgage in 
breach of the conditions of the settlement decrea was 
not a transfer "for an illegal purpose" within the 
meaning of section 6 of the Transfer of Property Act 
or “for an unlawful object or. consideration” within 
the meaning of section 28 of the Indian Oontract Act. 

Held, further, thai the condition forbidding trans- 
fer contained in the sattlement decree was ‘only for 
the benefit of the wuperlor proprietor, and that the 
plaintiff was not entitled to the assistance of the 
Court in undoing his own act. 

Jhingwri Tewart v. Durga, 7 A. 878; A de 
v. Rangasims, 24 M. 491, distinguished. | bi 

Bhikan Bhai v. Hira Lal, 34 B. G5 P : 
Hammod, 28 M. 156, referred to. b O^ PESE 

Bampher Singh v. Ram Khelawan EHI EAE 
253, follorred. "Ae n3 

Appeal against the order Ps "aee 











Judge, Gonda, dated the > SRO ESOT 
reversing that of the Munsif; Gong re AE 
Mr. A. P. Sen, for the Appellant; ; 
^ Babu kam Ohandra, for the Respond $ 


 Judgment.—Thbe appéllant ore was 
the plaintiff in the Court of first inatanoe 
claims in this suit a decree for pesses- 
sion of certain land which he himself mort- 
gaged with possession to the, defendant in 
1891 and 1892. The plaintiff contends that 
he is an oocupancy-tenant of thé land. He 
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relies upon the decision of this Court in the 
case of Rameshwar Bakhsh v. Hadhay Panday 
(1) where it was held that a usufruotuary 
mortgage of the whole or part of the holding 
of an occupancy-tenant is opposed to the pro- 
visions of section Db of the Rent Act and ig, 
therefore, invalid. 
admit that the plaintiff is a tenant with amght 
of occupancy to whom section 5 applies. He 
concedes that ihe mortgage to him is contrary 
totheterms of the decree of the Settlement 
Court upon whioh -rights of the plaintiff 
depend, but he contends that a mortgage, 
which is forbidden by the Settlement decree, 
in not illegal, within the meaning of section 
6 of the Trausfer of Property Act, or unlawful, 
that the plaintiff is bound by his own act and 
estopped from pleading that he has no power 
of transter. 

On reference to the Settlement decree, I 
find that the plaintiff's predecessor was 
given “kabsudar’’ in the land without the 
power of transfer.. The judgment shows 
quite clearly that it was not intended 
that the decree holder should have a 
` right of occupancy within the meaning 
of section B of the Rent Act. That being so, 
the mortgage made by the plaintiff, though 
perhaps forbidden by the decree, was not 
forbidden by any legislative enactment. 
Therefore, the authorities relied upon by the 
_ pleintiff’s Counsel, namely, a passage in 
Taylor on Evidenoe, Volume T, page 91, the 
decision of the Full Bench in JAtagurt Teteari 
v. Durga (2), Marwdamuthy v. Rangasami (8) 
and other like decisions, are not applicable to 
the present case. The distinction between 
& transfer or contract which is only contrary 
to the terms of some other contract or deed 


ja pointed out in Bhekan Bhat v. Hira Lal. 


(4) and in Abdulla v. Mammod (5). I con- 
sider that a transfer which is contrary to the 
terms of a decree is on the same footing 
as a transfer which is contrary to the terms 
_of a contract or deed. 

The decision of thia Court in RampAer 
Singh v. Ram Khelawan Singh (0) seems to 
be exactly. applicable to the present case. In 
my opinion, that decision was correct, 


nie 0. O. 204. 
3) 7 A. 878. 
(3) 24 M. 401. 
(4) 34 B. 622. 
" 20 M. 158. 
6) 2 O. C. 353. 
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The defendant does not. 


in 


Here as there the condition in the decree wa? 
insérted for the benefit of the superior pro- 
prietor. A transfer in breach of that condi- 
iion is not a transfer ' for an illegal pur 
within ihe meaning of section of the 
Transfer of Property Act as enacted or “for 
an unlawful object or. consideration within 
the meaning of section 28 of the Indian Con- 
tract Act,” within the meaning of eeclion 
6 of the Trausfer of Property Act as amend- 
ed. -> 

It is, therefore, unnecessary to oonsider 
whether if the mortgage had been forbidden 
by the Legislature, the plaintiff wonla have 
been entitled to succeed. Ar it ig, there can 
be no question that the plaintiff is not entitled 
to the assistance of the Court in undoing his 
own act. - 

The appeal is dismissed with costa. 


Appeal dismissed. 


(a. o. 14 O. O. 147.) 
OUDH JUDICIAL COMMISSIONE R'S 


COURT. . 
Extovricw or Decaus Arrear No. 25 or 1910. - 
5 June 6, 1910. 


Present:— Mr. Evans, J. O., and 
Mr. Piggott, A. J. O. 
Muhant DURGA BHARTHI AND AEOTHER 
— DEroREN-HOLDEERSB— ÀPPELLANTS 
n versus 
Chaudhri ANDESH RAI—Jupemant- 
DEBTOR— RESPONDENT. 
Oi Procedure Code (Act V of 1808), 0, IXIIF, 
rr. 4 and 5—Preliminary deores for sale, catension of 
time fised for payment NM aa At extending 


Under Order XXXIV, rules 4 and C, the Court 
cannot exteni the time fixed for payment under 
& preliminary decree for male: « 

A Court cannot accept a compromise and pass an 
order in accordance with iis terms which would 
hevethe effect of extending the time fixed for pay- 
ment under the preliminary decree. 

Narendra Bahadur Singh v. Ajudhia Prasad, 18 0, 
0. 28; 5 Ind. Oas. 443, followed. 

Kashi Prasad v. Sheo Sahai, 19 A. 188 Okotey 
Singh v. Mshwart,7 A, L. J. 251; 8 iud Das, 2906, 
referred to. 

Appeal against the order of the District 
Judge of Gonda, dated the llth February 
1910. 


Babu Basudsr Lal, for the Appellants. . 
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Judgment.—tThees are two connected 
appeals against an order of the District 


ANDESH RAT. 


Judge of Qonda in the Execution Depart- 


ment, On September 12th, 1893, Mahant 
Sheo Dayal Bharthi, the predecessor in title 
of the decree-holders, appellants, obtained 
two decrees from the Oourt of the Additional 
Judge of Gonda against Chaudhri Andesh 
Hai and Abdhut Rai, both being decrees 
under seotion &8 of the Transfer of Pro- 
perty Act (IV. of 1882). Afterthe pros- 
cribed period for payment had expired, that 
i8 to say, on June 22nd, 1899, an agreement 
was filed between the parties which related 
to both decrees. Itis sufficient to say that 
the amount payable by the judgment-debtora 
was in no way increased, but on the coniray 
the dearee-holders gave up Rs. 1,000 under 
the larger of the two decrees; at the same 
time, avery large extension of time for pay- 
ment was given. The terms arranged were 
that the smaller of the two decrees would be 
satisficd in twenty-one or twenly-two years 


while it would take considerably over thirty’ 


years to satisfy the larger one. The Court 
caused the compromise io be duly attested 
by the parties concerned and ordered it to be 
filed with the record. Psaymenta under the 
terms of the compromise were duly made for 
three years and certified tQ the Court; it 
has also been held that further pay- 
ments were made out of Court. in 1903 and 
1904, which were not certified to the Court. 
Thereafter, the judgment-debtors made 
defaultand the applications out of which 
the present appeals arise were presented in 
the Court of the District Judge of Gonda, on 
June 22nd, 1907. The facta, as already 
stated, are aet forth in these applications and 
the dceree-holdera ask for the preparation of 
decrees absolnie under section £9 of the 
Transfer of Property Act (1V of 1682) in 
accordance with the terms of the compromise 
filed on June 22nd, 1899. The learned Dis- 
trict Judge has held that the application, in 
accordance with ‘which the agreement of 
June 22nd, 1899, was presented to the Court, 
must be treated as one under section 2574 
of the Code of Civil Procedure 1882. He is 
of opinion that the order passed by the Court 
on this application cannot be regarded a8 one 
conveying the sanction ofthe Court in the 
manner required by ihia section; he acoord- 
ingly holds ihat the decree-holders are not 
entitled io claim a decree absolute 
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under the terms of the compromise and that 
the execution of the preliminary decrees of 
September 12th, 1898, is now barred by limit- 
ation. The deores-holders appealed to this 
Oourt. lt waa contended on their behalf that 
the order directing the compromise to be filed 
with the record, especially if read in œn- 
neotion with the subsequent proceedings un- 
der whioh ihe payments made in the years 
1900, 1901 aud 1902 were certified io the 
Court, should be regarded as an order convey 
ing the sanction of the Court to the compro- 
mise inas manner sufficiently explicit to satisfy 
the requirements of section 257A of the 
Code of Civil Procedure (Act XIV of 188%). 

It was also suggested that if any mistake 
was committed by the Court in nob passing 
án order in terms sufficiently explicit, the 
decree-holders should not be allowed to suffer 
by auch mistake. Pleas were also raised.to the 
effect that the judgment-debtors, having ac- 
cepted the gompromise and made ‘pay- 
ments under if, should not be allowed to con- 
test the validity of the compromise, and also 
that the original decrees of September 12th, 

1898, are in any oase still capable of exeon- 
tion. The important point to bear in mind ia, 

ihat the decrees in question are preliminary 


. decrees for sale under the terms of section 88 


of the Transfer of Property Act. If the — 
matier were to be considered with reference 
lo the law s ib is now laid down in Order 


_ XXXIV of the new Code of Oivil Procedure 


(Act V of 1908), the easential point in dispute 
could be disposed of by & mere referenoe to 
the actual provisions of the rulea contained in 
the said Order. Rules 2 and 3 lay down 
vhe form of preliminary decree and final 
decree to be passed in suits for foreolosure ; 
and it has been found necessary to insert a 
apecial proviso to role 3 in order to empower 
ihe Court upon good cause shown from time 
to time to postpone the date fixed for pay- 
ment under the preliminary decree. The 
provisions regarding preliminary and final de- 
crees in suits for sale are to be found in rules 
4 and 5 of the same Order; and there is no 
proviso empowering the Court to extend the 
time fixed for payment under the preliminary . 
decree. The reason for this is obvious; the 
policy of the Legislature i5 not to Sect AN 
indefinite interval of time to be interposed 
between the preliminary and the fitial décreeá 
jn suite of this sort. That is why the period 
io be fixed fur payment in the preliminary 
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decree must be within six months from the 
date of the decree itaelf; and it is beyond 
question that a Üourb cannot amend or alter 
its own decree except under certain express 
provisions of law. ` The question was consider- 
ed by this Court in Narendra Bahadur Singh v. 
Ajudhya Prasad (1) by the same Bench whioh 
ia now hearing these appeals, and we adhere 
to the view of the law which we then laid 
down. The Legislature has thought it ex- 
pedient in the new Code of Civil Procedure to 
allow the Court a special power of amending 
ita decree by extending the time fired for pay- 
ment, when the decree is one for foreclosure ; 
this has, no doubt, been done in order to leave 
the Court an adequate disc: etion to deal with 
special cases in which an extension of the 
time allowed under the decree might be de- 
sired by both parties or might be required 
in the interesia of justice. There was no 
necessity to give the Court any similar power 
in connection with decrees for sale, for 
the simple reason that afte a decree abso- 
lute for sale has been passed the judgment- 
debtor although his right of redemption ag 
such has been formally extinguished, is eu- 
titled to fall back on his crdinary rights 88 & 
judgment-debtor whose property is being sold 
dndera& Civil Court decree, and he may at any 
time avert the sale by paying up the decree in 
full. Under the Jaw as it now stands it is, 
therefore, clear thet a Court could not accept 
s compromise i as waa presented in this 
case in the sense of passing an order in ncoor- 
dance with ita terms which wonld nave the 
effect of extending the time for payment 
under the preliminary decree. Wo are of 
opinion that, although the intention of the 
Law is more clearly defined by the provisions 
of Order XXXIV of Aot V of 1908, there 
has been no substantial change in the law so 
far as the point now in issue ia concerned. 
Under the provisions of the Transfer of Pro- 
perty Act (IV of 1882) the Allahabad High 
Oourb in Kashi Prosad v. Sheo Sahat (9) 
expressly held that neither under section 210 
nor under section 2574 of the Code of 
Civil Procedure of 1882, could a decree for 
sale under section €8 of the Transfer of 
Property Act be amended so as to extend the 
time within which payment was to be made or 
to permit of an instalment decree being sab- 
dtituted for the said decree for sale. 


A very 
Eo 13 O. i A ne NIHU RUE 
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similar point waa recently considered by the 
Allahabad High Oourt in Ohotey Singh v. Hsh- 
wari (3). In that case, however, there had 
been a deoree absoluto under section 89 of 
the Transfer of Property Act before the 
parties entered into a oompromise under 
which the degree was to be eatisfled by 
instalments. There oan be no doubt that 
once & decree abaslute for sale has been pass- 
ed the Court has on the execution side & very 
large discretion in the matter of postpoding 
& sale and granting time to the judgment- 
debtor. The deoree-holders in the present 
case wonld probably have saved themselves 
muoh trouble if they had firat applied fora 
decree absolute for sale and had then entered 
into a compromise with their judgment-debtors 

as to the manner in which that decree shduld 
n satisfied. It may be unfortunate for them 
that they ahonld have made a misteke in this 
matter but we have to deal with the facts as 
they stand. The order passed by the Courtin 
this case directing the compromise of June 


* 99nd, 1899, to be filed with the record cannot 


be regarded as an order having the legal effect 
of substituting a decree in terms of the com- 
promise for the decrees of September 12th, 
1898. The Oourtdid.not purport to pass any 
such order, and it could not legally have done 
go. There was ho mistake or oversight on the 
part of the Court guoh as has been suggested 
to us in argument on behalf of the appellants. 
The right of the deoree-holders under the 
deorees of September 12th, 1898, was simply 
to obtain decrees absolute for sale in acoord- 
ance with the leima of the said preliminary 
decrees. Jnatead of asking the Court to do: 
this, the decree-holders entered into a com- 
promise with their judgment-debtorsby which 
they sought to substitute a contractual right 
under the terms of the said compromise for 
thertghta held by them under the preliminary 
decrees. On ihe application of the parties, 
the Court took notice of the fact that a com- 
promise had been entered into, caused the same 
to beduly verified and ordered it to be filed 
with the record. li ig difficult io «ee what 
else itcould have dore. The present appel- 
lant may or may not have a right of anit 
against the judgmentdebtors-respondents 
either for specific performance of the contract 
embodied in this compromise of June 1899, 
or fur breach cf the said contract, but that is 


not ihe questicn now before us. The appel- 
(8) 7 A. D. D. J. 251; 5 Ind, Cas. 298. 
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lanis have not got a decrepin the terms ot 
the compromise which they can ask the Court 
to execute as such. The only decrees which 
they held are the preliminary deoreea of 
September 12ch, 1898, and thé execution of 
those deorees has been rightly found by the 
learned District Judge to be barred by limite- 
tion. The ground upon which the Allahabad 
High Court in the case of Chotey Stngh v 
Hahwars (3), already referred to, permitted 
execution to proceed. in &coordunoc with the 
terms cf the original decree is not admissible 
in the present case. The QOpgurt there pro- 
ceeded on the provisions of ole 179 of the 
second Schedule to the Indian Limitation Act 
(XV of 1877), holding that an application 
under section 258 of the Code of Civil Pro- 
cedure of 1882, might be regarded asa atep 
in aid of exeoution. That principle is, to 
begin with, inapplicable to the case ofa pre- 
liminary decree under section 88 of the 
Transfer of Property Aot, which is only 
capable of execution in one way, namely, by 
being converted into & decree absolute for 
sale, Moreover, even if any question could 
arise as to the ‘effect of the pay mente which 
were certified tothe Court during the years 
1900, 1901 and 1902, there had certainly been 
no application to the Court which could by 
any possibility beregarded asa step in aid of 
execution within three years of the 22nd of 
June 1907, when the two applications now 
under consideration were presented. 

We accordingly affirm the decision of the 
learned District Judge in this matter -and 
dismiss both these appeals with costs. 

Appeals dismissed. 





(s. c. 14 0. O. 158.) 
OUDH JUDICIAL COMMISSIONHER'3 
COURT. . 
Secoxp Civi, Apegat No. 454 or 1910. 
April 6, 1911. 
Preseni: —Mr. Ohamier. J. O. 
JAGAN NATH PARSHAB AND anoTHer— 
Praats C 
Cereus 


RAM DUTT—Duranpanr. 
Jurisdiction of Civ Oourt—Revenus Court, final 
allotment of lands at a partition made by —Oivil Oowrt 
not competent to question final allotment, sven if inter- 
mediate orders during pertition not complied with. 
A Ciri] Court has no jurisdiction to go behind 
the ultimate allotment cf lands ei a partition 
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made by the Revenue Courts nor oan it question. 
the final allotment made at the tion because 
some intermediate orders- made the course of 
partition have not been prbperlv carried out. o 

Appeal against the deoree of the District 
Judge, Gonda, dated the 3rd August, 1910; 
upholding the deoree of the Munsif of Turabi 
ganj, dated the 28rd May, 1910. 


Babu Breheshwar Nath, for the Appellant. 

Babu Rudra Dat Sinha, for the Respond- 
ent. 

Judgment.—This wasa suit by the 
appellant for possession of two small plots 
of land measuring 3 b/ghas, 14 biswas, kham 
and 11 biswas kham on the allegation that 
the plota were ‘allotted to the appellant at 
& partition which came into force on July 
lat, 1904, and that the respondent snb-. 
sequently dispdskessed the appellants. The 
claim was for reoovery of poasession and 
for damages. . It appears that the respon- 
dent by three deeds Exhibits Al, A9 aud 
A5 purchased 49 isolated plots measuring 77. 
bighas, 8 biswas, 10 biswansis kham from several 
co-sharers and that subsequently the ap- 
pellants bought the remainder of their shares, 
On the application, 
of the Court of- Wards for the Singha 
Chanda Estate, a partition was effected at 
which three pats were formed, one in the 
name of the appellant Jagan Nath, a second 
in the name of the Singha Chanda Estate, 
and the third in the name of the réspon- 
In the oourse of the Batwara pro- 
ceedings & dispute arose, the details of 
which do not appear, and an appeal was. 
made to the Deputy Commissioner who, on 
November 18th, 1963, recorded the follow. 
iog order:— Appellant (that is, the pre- 
sent respondent) will-be recorded merely 
as owner of the plots purchased by him.” 
I should infer from this that the intention 
of the Deputy. Commissioner was thatthe 
present respondent should not be reoorded 
as owner of any definite share but only of 
the isolated plois. But whatever his meaning 
was we have to see what followed. Lote were 
prepared. The lot of the appellants is 
Exhibit 1 and in it are to be found both the 
small plots of land now in question. Hxhibit 
No. 9 is the kheiaum of the appellants’ share. 
This also contains both the plota in dispute. 
Exhibit No. 8 is the khetauni of the re- 
apondent’s share and does not contain either 
of the plots in suit, The Courts below 
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after examining the deeds by which the 
respondent acquired his plots have found 
that both the plots in suit are covered by 
those deeds. The appellants have contend. 
ed before me that this finding is erroneons ; 
: for example, they point out that old plot 
No. 34, the area of which was said to be 12 
biswas, has been split up inio four plots two 
‘of which have been allotted to the respondent 
and the area of which exactly corresponds 
with the stated area of the original plot No. 
84. Similarly, they have endeavoured to show 
that the original plot No. 1016-3 is now re- 
presented by three plots Nos. 984, £95 and 


992 and that the area of the last mentioned 


number is 2 bighas, l4 biswas kham which 
is considerably more than the stated area 
of the original plot No. 1016 8. I do not 
think it necessary to go into these matters. 
It does notin the least signify whether the 
Deputy Commissioner's order was properly 
carried out or not Apparently,in carrying 
it out the Assistant Collector made one or 
twe slight mistakes. What we have to see 
is, whether the two plots were ultimately 
at the partition sllotted to the appellants 
or to the respondert;and that must be 
decided upon the lots. The lots, as I have 
already shown, make it quite clear that both 
the plota were allotted to the appallant 
and I cannot agree with the Courts- below 
thatthe proceedingsof the Assistant Oollector, 
which were subrequently approved of by 
the Deputy Commissioner himself, can be 
disregarded merely because ib can be de- 
monstrated that the Assistant Collector d'd 
not carry out the ordera of the Deputy 
Commissioner in their entirety. To allow 
the view taken by the Oourta below to 
prevail, would be to introduce the greatest 
poasible confusion in such oases. Partition 
proceedings sometimes remain pending for 
years and I have no doubt that it could 
frequently be shown that the final order 
in the partition does not exactly comply 
with every intermediate order passed in the 
course of the proceedings. What one has 
to do is, to find out what was finally decided 
in the case. “It was finally decided that 
both these plois were io go to the appel. 
lanta. 

There remains the queetion o! damages. 
The Munsif, on the strength of the Paíiwan's 
evidenoe, held that the amount of damages 


payable, if the claim to possession wes 
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decreed, would be Ra. 19.8. There is no 
evidence to contradict that of the Patwari. IJ, 

“therefore, accept the decision of the Mungit. 
on this point. 

I allow this appeal, set aside the decisions” 
of the Courts below and paas a deoree in 
favour of the appellanta for poaseasion of the 
two plots in auib and for Rs. 19-8 on account 
of profits of the property up to the date. 
of snit. Parties will pay and receive pro- 
portionate costs throughout. 

Appeal allowed. 





(s. c. 14 O. O. 158.) 
OUDH JUDICIAL COMMISSIONER'S 
OOURT. 
Sucoxb Civin, Appear No. 460.0r 1910. 
April 12, 1911. 
Present:— Mr. Piggott, A. J. O. 
SHEO OHARAN SINGH-—Pcarxtiyr— 
ÁPPELLANT 
teres 
BHIKAL ayp orHEe25 —Derenpdints — 
RESPONDENTS. ' 
Pre-smption —Property re-sold to vendor prior to. suit 
— Pre-emption claim, falwre of. | 

Whore a suit for pre-emption was brought within 
time but the vendees hid re-sold the property to 
the original vendor before inalitation of the pre- 
emplion salt: Held, thet the re-transfer was sufficienj 
to defeat the claim for pre-emption. 

Tahawwar Khan v. Madho Ram, 110. O. 200; Kahna 
v. Deio 3 Ssagh, 62 P. B. 1878, Raj Narain Rai v. Dunia 
Pande, 32 A. 8401 7 A. L J. 250; 5 Ind. Cas. 5371 Amer 
Hasan v. Musummat Sardar Begam, 12 O 0. rM, 
8 Ind. Usa. 548 and Liakat Husain v. Rashsd-ud-di 
$9 A. 125;8 A. L. J. 704; A. WON. (1906) 818, a 
ferred to. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 9241 July 1910, 
upholding the order of the Mansif, Akbarpar, 
dated the 7th Jane 1910. 

The Hon'ble Rai Sri Ram and Babu Rampat 
Itam, for the Appellant.” 
Babu Basudeo Lii, 

Nos. 1 and 3. 

Judgment.—This is a plaintiffs 
appeal in a suit for pre-emption. The sale 
by the first defendant to defendanta Nos. 2 
and 3 took place on April 29th, 1909, and 
the present sait waa filed within limitation, 
that is to say, on March 12th, 1910. In eo 
meantime, however, on Maroh 46h, 1910, the 
defendanta- vendees had re-sold the same pro- 
perty io the original vendor, defendant No. 1. 
The single point raised by this appeal is, 


for the Respondents 
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whether or not, under the circumstances stated, 
the plaintiff’s suit is maintainable. I desire 
to note at the outset that the plaintiff's claim 
to pre-empt is in respect of the original sale- 
.deed of April 29th, 1909, only; he dosa not 
claim to pre-empt in reapect of. both- trang- 
fers. Nor does any question arise in this 
base as to what -the position of the parties 
might be if the second rale by which the 
' property in suit was re-conveyed to the 
original vendor had been effected after 
institution of the present suit- The Courts 
below have dismissed the plaintiff's claim 
relying upon various rulings of the Allahabad 
‘High Ovurt, of which Isakat Husain v. 
Rashtid-wd dim (1) is, perhaps, the one most 
directly in point. The Allahabad High 
Court has consistently adhered to the view 
that the right of pre-emption is in itéelf a 
weak right, and that a plaintiff claiming on 
the strength of it must be in a position to 
show a valid and subsisting right to pre- 
emption at the time when he brings his snif 
into Court, if not indeed up to the time when 
the decree of the first Oourt is passed. The 
applicability to Oudh of thegeneral principles 
thus laid down by the Allahabad High Oourt 
was afirmed by myself in Tahawwar Khan v. 
Madho Ram (2), and subsequeutly main- 
tained by a Bench of this Oourt in Amir 
Hasun v. Musammat Sardar Begam (3). The 
object of the law of pre-emption is to prevent 
the introduction of strangers into the 
co parcenary body; that object is equally 
attained when transfers are prevented by the 
fear of a claim for pre-emption aa when such 
claim is successfully enforced after a com- 
pleted transfer. It was alaa noticed by this 
Court in the case last referred to that thé 
provisions of the Oudh Laws Act (XVIII of 
1876) on the subject of pre-emption cannot 
be regarded as exhaustive or as covering the 
entire law of pre-emption in this Province. 
These provisions, moreover, must not be 
treated as if they formed part of a penal 
. statute for punishing transfers to strangers 
in contravention of the right of pre-emption 5 
they merely provide a remedy for the wrong 
done to the oo-parcenary body, or the village 
community generally, by such transfer: I 
should not kEave thought it necessary to 
insist on these general principles had it not 

(2 39 A. 125,8 A.L. J. 704; A. W. N. (1006) 813. 

2) 110. O. 290. 

- (8) 18 O. C. 229; 3 Ind. Oas, 548. 


INDIAN OARBR, 


» 


533 


been that my attention has been drawn to 
certain rulings of the Punjab Ohief Court in 
which the provisions of the Punjab Laws Aot 
CLV of 1872) on the subject of pre-emption 
have been interpreted in a sense favourable 
to the claim of the plaintiff in the present 
case. The ruling most directly in point is 
Kahna v. Dewa Singh (4). I am informed 
that the same principle bas been recently 
re-affirmed inthe case of Lachhu v. Moheshu(5). 
With all respect to the learned Judges who 
have taken this view of the law,I feel bound to 
say thatit seems to meto be based upon & mis- 
conoeption as to what theright of pre-emption 
easentially is. Ibis nob & right to a&oquire 
property, but a right in oertain particular 
cases to soquire immoveable property tn 
preference to other persons. When the first 
defendant in the present case sold the pro- 
perty in suit to defendants Nos: 2 and 8 
without giving to the plamtiff the notice 
required by section 10 of the Oadh Laws 
Act, it is true that he may bə sgaid to have 
committed in respect of the plaintiff an 
actionable wrong for: which & remedy is 
provided by section l3 of the same Aot. 
The plaintiff obtained at once a right to bring 
a sait under the provisions of section 18 
aforesaid and if he hed availed himself 
promptly of such right I do not think that it 
could have been defeated by a transfer 
pendesis iie. The provisions of -section 58 
of the Transfer of Property Aob (IV of 
1882) would certainly have to be coon- 
sidered in the cage of any conveyance of the 
property by the original vendee made after a 
suit for pre-emption had been instituted. As 
matters now stand in this case, the property 
in suit had slready returned to the original 
vendor when the -plaintif came into Court 
with his present claim. Itis quite true that 
the plaintiff had a cause of action under sec- 
tion lá of the Ondh Laws Act, but the suit 
which he is empowered to bring under that 
section is nob s suit to. obtain from the first 
defendant & conveyance of the latter’s pro- 
perty, butaright to acquire the property in 
suit in preference to the defendants Nos. 2 and 
8. I may note in passing that the wording of 
section 17 of the Punjab Laws Act (IV of 1873), 
upon which the Panjab decisions- are based, 
does differ from that of section 18 of the 
Oudh Laws Act (XVIII of 1876) in the pro- 


4) 82 P. B. 1879. 
6) 184 P. W. R. 1008. 
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vision which it makes for a decree direoting 
the defendant to sell his property to the 
plaintiff. I do not say that I should have 
been prepared to base my decision entirely on 
the difference in wording between the two 
Acts, but I have no doubt that the Punjab 
decisions must be construed sirictly with re- 
ference tothe actual wording of section 17 
of Act IV of 1872. The plaintiff-gppellant in 
the present case asks for a decision in his 
favour upon a strict construction of the pro- 
visions of section 18 of the Ondh Laws Act, 
independently of any general considerations 
as to the nature of the right of, pre-emption 
or the principles which have been affirmed 
in respect of that right by the Allahabad 
High Court. Even upon this grouad it seems 
to me that the plaintifi’s case is answered by 
the fact that section 18 of the Oudh Laws 
Act must be construed with reference to the 
definition of the right of pre-emption given in 
section 6. I hold it to be an adequate answer 
to the plaintiff's claim that on the date when 
his suit was brought there was no longer 
any question of his acquiring the property 
in suit in preference to defendants Nos. 2 and 
8, or to any other strangers to the co-par- 
genary body. The property had returned to 
the original vendors; and I am not of opinion 
that anything in Ohapter II of the Ondh 
Laws Act entitles the plaintiff to compel the 
said vendor to rell it to him now. 

I am content to base my decision on the 
view of the law thus set forth, without .con- 
sidering further the general question of the 
legal effect upon a claim for pre-emption of 
any transfer by the original vendee before 
the suit for pre-emption is filed. The Allah- 
abad High Oourt has held that, where there 
has been such further transfer, the plaintiff 
seeking for preemption mnst sue to 
pre-empt both sales, and establish his rights 
todoso. I may refer on this point to a 
discussion of previous ceses on the subject 
in Raj Narai Bas v. Dunia Pande (6). I 
have no doubt that the Courts will siwaya be 
on their guard against any attempts to defeat 
the right of pre-emption by fictitiousor frenda- 
lent transfers on the part of the original 
vendees; and it may be that the general 
principle laid duwn by the Allahabed High 
Court requiring the plaintiff to claim to pre- 
empt, not only the original transfer but any 
subsequent transfer by the original vendees, 

(8) 88 A. 940; 7 A. L. J. 250; 5 Ind, Cas. 527. 
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cannot be strictly applied to Oudh by reaso” 
of the wording of section 13 of the Oadh 
Laws Act. Considering, however, that ih? 
original vendee takes, subject to any right 
of pre-emption which may be suoceesfully as- 
Berted against him, & perfectly good and vaild 
title and that the right of pre-emption is nota 
right of re-purphase bat aright of substitution 
for the original vendee, it does seem that 
an anomalous position might be created 
by & decree’ which places the plaintiff 
in the positidn of the original vendee, 
without expressly invalidating any subsequent 
transfer by the said vendee, In the present 
case, however, any difficulties whion might 
arise in &'case where there had been a trans- 
fer by the original vendee to some third party 
who was not impleaded in the suit at all, do 
not arise béoruse what ocourred was a transfer 
to the original vendor himself. 

For the reasona already given, I hold that 
rc-iranusfer.is sufficient to defeat the plaintiff’s 
claim. 

* I dismiss this appeal with costa. 
Appeal dismissed. 





(s. 0. 8 A. L. J. 580.) 
ALLAHABAD HIGH COURT. 
Secoxp Civit, APPaar No. 898 or 1910. 

April 20, 1911. ` 
Present:— Mr. Justioo Karamat Husain. 
NEAZ BEGAM —APPELLAMT 
Catsus 
MANZOR AHMAD KHAN—Rusponpenr. 

Muhammadan Law—Hanail—Gift with oondition— 
Gift to wife— Possession — Presumption. 

A Muhammadan made &gifbin favour b? his wife 
with a condition that she would have no power to 
tranafer the p . 

Hold, that a gift was under the HwmafR Law 
a gifs with oondition, and thatthe gift was valid 
but the condition was void. 

In the case of a gift by a hulband in favour of his 
wife, no presumption ws to possession will be made; 
the wife as donee must osiablish her on 
during the life-time of her husband by noe.” 

A by a husbend to his wife cannot-be placed 
on the same footing as a gift by a-wife to her 
husbend. In the case of & gift by a wife to her 
husband there is the presumption a wife and all 


her belongings are in the possession of the husbend 
and that, therefore, when a wife makes a gifs of any 


jener le her husband, no fresh possession by him 
DOOOMNIY 


Second appeal from the decree of the 
District Judge of Shahjahanpur, 
Mr. Iwar Saran, for the Appellant, 
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Mr. Muhammad Ishaq, for the Respondent. 
‘' Judgment.—in this case the heirs 
ofone Karam Ahmad Khan instituted a 
Buil against his widow for possession of 
their share in the property left by Karam 
‘Ahmad Khan. One of the pleas in defence 
raised by the widow was that Karam Ahmad 
"Khan's shares in the dwelling house and 
the properties Nos. 1 to 5 (both inclusive), 
were given to her by her husband under a 
deed of gift, dated the 26th of February 
1896, and that she got possession of those 
properties in the life-time of her husband. 
Both the Courts below, coming to the oonclu- 
sion that the so-called deed of gift, dated 
the 26th February 1896, was an aria 
and not a gift, deoreed the plaintiff's 
claim. The Court of first instance, with 
reference to the question of possession, 
remarked as follows:— “The defendant never 
treated or considered herself as an absolute 
owner of the property. Mutation was not 
effected in her favour during the life-time of 
her husband. When her busband, died she did 
not claim the property as property which 
she had received as a gift but by way 
of inheritance from her husband”. The 
lower Appellate Court, on the question of 
possession, obeerved as follows :— The deed 
of gift is registered; bub mutation of 
names haa not been effected nor was posses- 
sion delivered. In fact, the widow .appearg 
to have forgotten about the existence of 
the deed until the present suit was insti- 
tuted; for, upon the death of her husband, 
‘she claimed mutation of names over the 
entire property by virtue of inheritance.” 

The findings in very clear terms show 
that the widow did not apply for mutation 
of names in respect of such property as 
stood in need of mnuiation of names. She, 
therefore, did not obtain possession over 
them in the life-time of her husband. The 
defendant -come® here in second appeal 
and it is argued on her behalf that the 
deed of the 26th February 1896, is a 
deed of gift with void conditions and 
nob an arrat. I have gone through a certified 
copy of the deed which ison the record 
and have come to the conclusion that it 
is a gift of the property coverel by it 
with void oonditions. The expression in 
‘the deed, "is shart par main me de Hiya aur 


‘dakhal bat de diya ky ta hayut apne musam- - 


mat maskur orf pane munafe ke malih rahegi 


a 
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aur, xisi tarah par «6thhfyar — inttgal 
kamat maskur ka nahin hoga” (I have 


given the property, covered by the deed 
aod put her in possession thereof with 
this oondition that she will be entitled 
only tc receive the income of it during her 
life-time and that she will not be entitled 
to transfer the said property) and the 
expression “Jo kagiat mujhko Aiba bila lene 
qimat ke kari hat usko man mulira lin tara 
par intigal na kar sakegi sirf pane munafe 
ko malik rahegi’ (The property which has 
been gifted to me without consideration, 
over that I shall have no power of transfer, 
and I shall be entitled to the inoome 
thereof) conclusively show that the intention 
was to transfer the corpus of the property 
to Nias Begam and to take away the 
power of transfer from her. Such gifts 
under the Hunafla Law are gifts with condi- 
tions, and the rule on that point is thatthe 
gifts are valid but the conditions void. 
“All our masters are agreed that when one 
has made a gift and stipulated for a 
condition that is fas or invalid, the gift 
is valid, but the condition is void "(Baiilie's 
Hunafla Law, Book on Gift, Chapter VII, 
page 546). . 

Uonstrning the deed, dated the 28th 
February 1896, to be a gift with void 
conditions, the next question to be consider- 
ed is, whether possession was or was 
not delivered in pursuance of that gift by 
The ooncurrent 
finding ‘of both the Courts below on that 
point, l> far as the property which stood 
in need of mütation of names is conoern- 
ed, is that no possession wasobtained by 
Nias Begam during her husband's life-time. 
The deed of gift; therefore, in respect 
of the ‘property which needed mutation 
of names: is inoperative, and Nias Begam 
obtained no title to that poperty. 

Regarding the gift of the dwelling- 
house, there is nothing to show that the 
wife obtained posseasion of it in the life- 
time .of the husband as a donee from him. 
The correct rule of Hunafla Law in case 
of a gift by & husband to a wife is, that 
no presumption as to possession will be 
made, and the wife as & donee will have to 
establish her possession during the life-time 
of her husband as a matterof evidenoe. But 
some rulings: have placed. & gift by a 
husband to his wife on the same footing 


_ and, therefore, & gift by 
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as one by a wife to her husband. This, 
with great respect, is not quite correct, 
inasmuch as in the case of agift by a wife 
to her husband there is the presumption 
of the Hunafia Law that a wife and all 
her belongings are in the posseasion of the 
husband, and that, therefore. when a wife 
makes & gift of any property to her husband, 
no fresh possession by him is necessary. There 
_is, however, no presumption under’ the 
Huncfia Law that the husband and his 
property are in the possession of his wife 
the husband 
to the wife stands in need of delivery of 
possession. 

Ae in the case before me THAM 

finding by the lower Appellate Court whether 
Musammat Niax Begam did or did not 
obiain possession of the dwelling house 
in the life-time of her huaband, it is 
necesgary to bave a clear finding on the 
following igsue:)— Did or did not Musam- 
wat Nicz Begam obtain possession of the 
dweling-house given to her by Karam 
Abmad Khan under the deed, dated the 
26th February 1896, in his life time. 
, J, therefcre, under Order XLI, rule 25, 
remit the above issue to the lower Appellate 
. Court for irial. That Court will be at 
liberiy to take such additional evidence as 
the parties may adduce. On return of the 
fünding ten days will be allowed for 
objections. 

On return of the finding that the hus- 
Land did not deliver possession of the 
bouse to the donee, the appeal was dis- 
missed. ` 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
; COURT. . 
EEcoxD Orvit Arrear No. 889 or 1909. 


Present: —Mr. Evans, A. J. C. 
SHAHBAZ KHAN Ax» OTHERB8—PLAIATIJETM 
— APPELLANTS 
UOTTIWEB 
Musammat RAHIMAN, UNDER ras GUAEDIAX- 
«su? cr BHUGGI KHAN— Derespast— 


RISFOMDEKT. 
Agycal, second—Pcuers of interference of the High 
Court in scecad aggeal-— Question of law— Legal cris 
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denca—Sufictent evidence for proving custom— Custom 
— Daughier—Cusiom escluding a daughter from inh it- 
ance—Wajib-ul-arz. 

Where a question arises as to the existence or 
non-existence of & particular custom and the lower 
Appellate Court has acted upon illegal evidence or 
a evidence legally insufficient to establish the 

custom, the queetion is one of law, and the 

Court is entitled, on second appeal, to consider 

iine the finding is based upon legal and sufficient 
evidence, aud if not, to upset the finding. 

Ram Bilas v. Lal Bahadur, 20 A. 811, A. W.N. 
(1908) 112; 6 A. L. J. 456; 4 M. L. T. 100, followed. 

Among Pathams of Mawa Burseni, a daughter ia by 
custom excluded from inheritance. 

An entry Ine Wajib-ul-ars is very importart eri- 
denoe as to custom and unless there is very strong 
evidence showing thet itis inoorrect, it should be 
accepted. 


Appeal against the order of the Subor- 
dinate Judge, Unao,dated the 2nd June 1909, 
upholding the arden of the Munsif of Safipur, 
dated 7th December 1908. 


Mr, Muhammad Wasim, forthe Appellant. 
Mr. Putiw Lal, for the Respondent. 


Judgment.—tin this case the appel- 


Mant claimed a share in Mauxa Surseni which . 


belonged to ore Jaibaz Khan who died in April 
1907. The name of his daughter Musammat 
Rahiman was recorded in August 1907 with 
reapect to halfthe property. The claim was 


decreed with respect to half the property ac- ` 


cording to Muhammadan Law, the other half 
being left with the daughter. This appeal 
is based on the contention that under a custom 
existirg in the family and the village, 
daughters are excluded altogether. "While 
this appeal was pending, the daughter 
Musammat Rahiman died and it is admitted 
that her uncles appellants Nos. 1, 2, 0 and 7 
are entitled to half of the property left with 
her, and her only other heir according to 
Muhammadan Law is her husband, Phikka 
Khan. The Courts below found that the 
custom set up by the appellants was not 
proved and it is concededthat the question 
for disposal in this appeal is simply whether 
there was legal evidence to support this 
finding. Upon a consideration of the evi- 
dence on the record I am of opinion that this 
is a case in which I can interfere in second 
appeal. 

Th evidence in support of the custom is 
first, the paragraph in the wogzb-ul-arz relating 
to inheritance ard eecondly, a judgment in 
arctrer cuit between oiher Mubammadans 


[ Ma So, 


-d 


Vol, X1], 
RAMZAM EHAN t, MUHAMMAD TAKUB KAA, 


in the village in 1882 when the. custom was 
recognised,.and thtsdly, oertain oral evidence. 
The wasth-wl-ars clearly lays down that a 
daughter cannot inherit, but if & oo-sharer 


leaves & widow with a daughter only and: 


there are no male collaterals then the 
share can go to the daughter if it 18 given to 
her during-the life-time of her father. This 
entry in the waytb-xnl-ars has been rejected 
as not being conclusive evidence and because 
the copy onthe record does not bear any 
signature. The copy is only copy of an 
extract of the wajib-ulars and from the 
copy .of the judgment of the Munsif in 
1882, who apparently had the whole 
watb-ul-ars before him, it appears that 
the waytb-ul-ars was signed by the village 
co sharers 19 in number. I consider 
that this entry in the wanb-ul-arg is very 
important evidence as to custom and unless 
there -is very strong  evidenoe showing. 
that itis incorrect it should be accepted. 
The judgment of the Munsif in 1882 has 
not been accepted because that was a case 
between Shaikhs while the parties to this 
case are Pathans but ibis to be noted that 
the parties to the oase of 1883 were co- 
sharers in the village uud ‘it is-not asserted 
that the custom relied on by the appellants 
applies to Pathaxs only. It is a custom 
which is said to be in force amongst all oo- 
‘sharers of the village. Asto the oral evi- 
dence, even if all the evidence produced by 
the appellants be rejected as unreliable, the 
only witness called on behalf of Musammat 
. Rahiman was one Ramzan Khan resident of 
the village who stated in cross-examina- 
tion that a custom existed under which 
daughters did not succeed in the presence of 
the brother of the deceased. In the case of 
Ram Bilas v. Lal Bahadwr (1) it was held 
"that where a question arises as to the exis- 
tence or non-exjstence of a particular 
custom, and the lower Appellate Court has 
acted upon illegal evidence or on evidence 
legally insufficient to establish an alleged 
custom, the question is one of law, and 
the High Court is entitled in second 
appeal to consider whether the finding is 
based upon sufficient evidence.” Upon a 
consideretion of the whole evidence, I am of 
opinion that it was sufficient to establish the 


(1) 80 A. 811; A. W. N. (1608) 112; 5 A. L. J. 456; 
4 M. L. T. 109, ; 
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alleged custom and that the Courts below 
acied upon no legal evidence in holding that 
the custom was not established. I, therefore, 
accept the appeal and, setting aside the order 
of the Couría below, decree the olaim in full 
with costs in all Courts. | 


Appeal accepted 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secomp Orvin, Arrera No. 421 or 1909. 
December 20, 1910. 

Present: —Mr. Lindsay, A. J. O. 
‘RAMZAN KHAN AND ANOTHER— 

" DrzrASDAKTS— À PPRLLAXTS 

ceorsu3 


MUHAMMAD YAKUB KHAN aap 


ANOTHER—-PLAIXTIFFS— RESPONDENTS. 

Decrees —Haectification —M ista ke— Nagi -— are- 
lessness — Right to sue—Lemitation Act (IX of 1908) 
Sch, I, Arts, 95, 90 — Practioe-—Ancilary prayer failing 
— Ülaim for principal prayer not Lost —Possestion— Title 
-—Right of possessor to sue 13 ejeciment., 
* It isnot open to a party to come yeoersafier a 
decree has been passed in his favour, which gavo 
him all he wanted at the time, and ask the Court to 
alter or set aside that deares merely becanse when 
he asked for one thing, he meant to for another. 

Article 96 of the Limitation Act, is only 
intended to apply to those cases in which the Oourts 
are asked to relieve parties from the consequences of 
mistakes committed by them in the course of oon. 
tractual relations. The Article dees not refer to a 
sult to set aside a decree on the groundof mistake 
but only to a suit for relief onthe ground of somo 
mistake other than that made in the decree. : 

A. brought a suit for pre-emption but failed to in- 
clude one of the plots sold in plainh, Instead of 
this plot, he put in another plot which was not aš 
all sold by the sale-deed. A ba decree in terms 
of bis plaint, Subsequently, brought a suit for 
possession of the plot left ont &nd for rectifloation of 
the decree: i 

Held, that the claim for rectifieation of the decree 
was not maintainable. 

Jagemoar Atha v. Ganga Bishan Ghaitsck, 8 O, W. 
N. 478, dis ed. 

Chand Mea v. Brimat Aasima Banu, 10 O. W. N. 
1024, referred to. 

The omission of a plaintiff in failing to sue for one 
plot included inthe conveyance cannot properly bo 
called a mistake but ‘negligence asthe result of his 
carelessness. 


In order that the mistake of a party may bo 
& ground for relief, there must be no neglect on his 
part Where there is negligence, there is no mistake 
such as will justify the grant of relief. 
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The claim for principal relief does not fail merely 
because the claim for an ancillary relief is found not 


maintainable. | 

Possession Is good title against all persons exoept 
the rightful owner sad entitles the possessor to main- 
tain an actionin ejectment against any person, other 
than such owner, who dispossosos him. 

Appeal against the order ofthe Subordinate 
Judge, Unao, dated the 14th August 1908, 
reversing that of ihe Muusif, Safipur, dated 
ihe 15th Maroh 1908. s | 

Mr. Muhammad Wasim, for the Appellant. 

Judgment.—The facia of the osse 
out of which this appeal has arisen are as 
follows:— 

On the 18th July 1900, the defendants exe- 
cuted a sale-deed in favour of one Musum- 
mat Ghuran by which they transferred to 
her emtain plots situated in Mohal Aladad 
Khan, Mawra Khursat. One of the plots 80 
conveyed was plot No. 1028 measuring 18 
biswas. The father of the present plaintiffs 
brought a suit for pre-emption and obtained 
a decree on the 17th September 1901. In 
that suit no mention was made of plot No. 
1098 but a claim was made in respect of 
plot No. 2028, which, aa ib now appears, 
was not transferred at all under the deed 
executed in Musammat  Ghuran's favour. 
The decree gave effect to the claim for pre- 
emplion of the plots as described in the 
plaint —inoluding plot No. 2028. "The pre- 
sont suit’ is & suit for recovery of possession 
of plot No. 1028. In the plaint it is stated 
that the plaintiffs father made a mistake 
in claiming pre-emption in respect of plot 
No. #028 and that he really tntended to sue 
for pre-emption of 1028 instead. The plaint 
alleges that after the pre-emption decree the 
plaintiffs’ father obtained possession of plot 
No. 1028 though he did not obtain muta- 
tion of names in the Revenue Registers. 
In 1907, after the death of the plaintiffs 
father, the defendants sued tbe tenants of 
No. 1028 for arrears of rent and obteined 
a decree. On this the plaintiffs applied for 
mutation which was allowed in the Oourt 
but which was refused on appeal : the plain- 
tiffs being referred to the Oivil Oourte for 
eatablishment of their right to the plob 
in question. This suit has, therefore, been 
brought and the plaintiffs seek possession 
-and also ask that the pre-emption decree 
passed in their father’s favour may be 
amended aso as to show that pre-emption 
was decreed in respect of No, 1028 instead 
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of No. 2028. The defenoe raised is that 
the suit is not maintainable. The defend- 
ants have pleaded that the sale in favour 
of Musammat. -Ghoran wae a fictifious 
transaction and that they have never part- 
ed with possession of the plot in suit. 

The Court of first instance has dismissed 
the suit on the ground that the plaintiffs 
could not now sue for poaseasion of ’ the 
plot which their father omitted to claim 
in his pre-emption suit This decree has 
been reversed in appeal by the Subordinate 
Judge on the ground that the omission to 
sue in pre-emption for this plot was a 
mistake, that obviously, the intention was to 
sus for No. 1028 not No. 2028 and that the 
plaintiffa were entitled fo maintain the suit 
for rectification of the decree. 

In second ‘appeal the contention ie, that 
this order of the Subordinate Judge in 
wrong. It is argned that the plaintiffa'^ 
father having omitted io sue for this plot 
the present claim is barred, and that there 
was no case for rectification of the decree 
which is clearly in accordance with the plead- 
ings and the judgments. The learned Subor- 
dinate Judge relied on a ruling of the Calcutta 
High Oourt in the case of Jageswar Atha v. 
Ganga Bishnu Ghattack (1) according to which 
suit lies in a Civil Court to rectify a mistake 
in'& decree. The facts of that case were 
different from those of the case: now under 
consideration. A suit had been brought for 
foreclosure of & mortgage of certain pro- 
perties and one of the defendanta had set 
up a claim to one of those properties 
as against the plaintiff, namely, a oertain 
holding which was described in the plaint 
as No. 4 but which the defendant though 
actually claiming as No. 4 had in some 
places in his written statement described ns 
No. 8. The result of this mistake wae, that 
in the decree the property which was 
released to this defendant was put down as 
No. 3. Subsequently, the defendant sued to 
have the decree put right and the Oourt 
held that the suit lay. The ground for 
decision was that there was no provision of 
law which barred the bringing of such èe 
suit. This ruling was considered by an- 
other Bench of the same Court in Ohand Mea 
v. Srimat Asima Banu (2) in whioh it was 
held that it could not be broadly laid down 


d 8 O. W. N. 478. 
23) 10 0. W. N. 1024, 
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that any error ina decree made by a Court 
may be challenged by a separate suit. I 
fail, however,-to see how in the present case 
there can be said to be any ground for 
rectification of the deoree. What is thera to 
rectify ? The plaintiffs admit that there is no 
error: their father got exactly what he asked 
for in his plaint and nothing else. I do not 
think it is open to & person to come years 
after a decree has been passed in his favour 
and which gave him all he wanted at the 
time and ask the Court to alter or set aside 
that decrée mérely because when he asked for 
one thing he :moant to ask for another. 

If proceedings of this sort were allowed, 
there would De no finality about any judg- 
ment or decree. The respondents’ Counsel 
points to Article 96 of the first Schedule to 
the Limitetioh Act (LX of 1908) as show- 
ing that a suit will lie for.relief on the 
ground of mistake if brought within three 
years from the date on which discovery of the 
mistake is made by the plaintiff. He argups 
that this suit can be maintained as the 
mistake was first discovered by the respond- 
ent-plaintiffs in the rent suit which was 
decided less than three years before the 
present suit was fled. In my opinion this 
Article affords. no ground for the inference 
that a suit will lie for the alteration of a 
decree on the ground that the plaintiff made 
a mistake in? “his plaint which has been in- 
corporatéd in the decree. As pointed out 
by Mitra, J.,.in Jageshwar Atha v. Ganga 
Bishun Ghoitack (1), Articole £8 does not 
refer to a suit to set aside a decree, 
on the ground of mistake. It obviously 
refers-to a suit for relief on the ground 
of some mistake other than that made in 
a decree, The preceding Article (95) shows 
that & decree may be set aside on the ground 
of fraud if it were contemplated that a suit 
might be brought to set aside a decree on the 
ground of mistake, one would expect to find 
the limitation for such a suit provided for in 
Article 95. 

The words of Article 96 are very wide but 
to me it seems that this Article is intended 
to apply to those cases in which the Courts 
are asked to relieve parties from the oonse- 
quences of mistakes committed by them in 
the course of contractual transactions. The 
question may be looked at from another 
point of view. Why should the act or omis- 
sion of the plaintiffs’ father in failing to 
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gue for pre-emption of the plot now in suit 
be called a mistake? It would, in my 
opinion, be more correctly describsd as negli- 
genco. He had, or ought to have bad before 
him when he preparod his plaint a copy of 
the conveyance and if he failed to frame the 
plaint_correctly that was the result of his 
carelessness. It is & settled prinoiplé of equity 
that in order that a mistake of a party may 
be & ground for relief, there must be no neg- 
leot on his part. Where there is negli- 
gence there is no mistake such as will 
justify the grant of relief. It would be 
difficult to hold that a person was entitled 
to cometo Court and ask for relief against 
the consequences of his own negligent 
act: yet that would generally be the posi- 
tion of a party who asks a Oourt to set 
aside or alter a decree on the ground that 
he asked for one relief meaning to ask for 
another. 

lam unable A uphold the daa of the 
learned Subordinate Judge to the effect 
that this anit, BO far as it may be deemed to 
be a suit for "rectification" of the deoree,: 
was maintainable. I am of opinioh that ib 
waa rot. 

The suit, however, was framed as one 
for poaseasion: the relief which the plain- 
tiffs sought in connection with the alteration 
of the deoree was ancillary. The’ plaintiffs 
asserted their possession of the plobim suit 
ever since the date of the pre-emption 
decree in 1901 and alleged dispossession by 
the defendantg in 1908, The question of 
possession has not been touched by either of 
the lower Courts, and it i8 neoeasary that this 
matter sheuld be investigated so aa to enable 
this Oourt to dispose of the appeal properly. 
Possession is good title against all persons 
except the rightful owner and entitles the 
possessor to maintain an action in eject- 
ment against any other person than such 
owner who dispossesses him. Here it may 
be noted that the defendants claim to be 
owners of plot No. 1028 in spite of the con- 
veyance made in favour of Mustimmai Ghuran 
in 1900, 

I refer the following issues to the Court be- 
low for trial and findiugs (Order XLI, Tule 
25, Civil Procedure Code). . 

(1) Did the plaintiffa or their nodoa a 
obtain possession of the plot insuit after the 
passing of the pre emption decree of the 17th 
September 1901 P 
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(x) Did they retain possession till 1£07 
and were they ejecied in that year by the de- 
tendants? i 

- (8) Are the defendants the true owners of 
the plot in suit P i 

The Subordinate Judge will receive all evi- 
dence produced by the parties on these issneB 
and return the evidence with his findings to 
this Court within 6 weeks from the date of 
the receipt of this order of reference. On re- 
ceipt of the findings ten days will be allowed 
for objections. : 

Appeal allowed. 
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spake net Adjustment f 
| Variance— Materialsty— Adj eni o 
Peu n cause of achon— Limitation Act (XV of 
1877), Schedule LI, third column, function of. — 

A variance between what is alleged and what is 

roved is immaterial when it does nob relate to an 
i icerel part of the cause of action, or where the 
defendant hasnot been reelly hampered in his defence 
by the pleading. i 

An adjustment of account is s new cause of action. 

The function of the third column of the second 
Schedule of the Limitation Act, is not bu define causes 
of action but to fix the starting point from which tho 

od of imitation is to be counted. 

Appeal by the defendant from the decree 
of Mr. Justice Fletcher in Original: Side suit 
No. 297 of 1908, dated May 4th, 1910. 

Mr. B. O. Miter with Mr. 8. K. Mullick, 
inatruoted by Babu Radhika Nath Gangool, 
Attorney, appeared for the Appellant. 

Mr. S. R. Das and Mr. A. N. Chaudhrt, 
instructed by Messrs. O. C. Gangools and Co. 
Attorneys, appeared for the Respondents. 

3 Judgment. 

Jenkins, C, J.— This appeal arises out of a 
auit on an adjusted account, brought to 
recover a sum of Hs. 22,968 with interest. 
The plaintiff, Choonee Lal Joburry, is the 
son of Hira Lal Joburry who died on the 29th 
oi May 1905. His case,as it now standa, is 
. thet his father, Hira Lal Johurry, was a part- 
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ner with the defendant, Jalim Singh Srimal, 
in two businesses, Lhat of Hira Lal and Jalim 
Singh and that of Jalim Singh Bhieum 
Chand both in jute, though of different 
classes, Without going into details as to 
these businesses itis enough to any that in 
Maroh 1905 they were diesolved. The plain- 
tiffs case is that on the 2nd of April 1905 a 
basis of gettlement was formulated between 
his fatber, Hira Lal, and the defendant, 
Jalim Singh, and farther that on the 20th of 
August 1906 there was a final adjustment 
on which the suit rests. Mr. Juslice -Fletcher 
passed a decree in the plaintiff's favour. 
From this decree the present appeal is pre- 
ferred, and I see that eminent Counsel has 
certified that there are no leas than four- 
teen good grounds of appeal against that 
judgment. 

Now, the facts really are very brief and 
very simple. The rival cases are these. It 
is said on the part of the plaintiff that there 
was this basis of a settlement, to which-I have 
alluded, on the 2nd of April 1905, and there 
was an adjustment on the 20th of -August 
1906. The defendant’s case was a negative 
to this : and, from the judgment of the learn- 
ed Judge, it appears that the learned Counsel 
for the defendant during the trial attempted 
to make the case that there never was any 
adjustment of the accounts between the par- 
ties but that the parties were content to rest 
upon the basis of settlement end; that the 
defendant bad paid substantially all that 
was due from him. This was the case at- 
tempted to be made until the defendant him- 
self gave evidence, he being the last witness 
called during the trial ; so far from the de- 
fendant supporting the case that was being 
&tteinpted to be made by his Counsel, he 
stated in express terms that.an adjustment 
of the accounts did take place, but that it 
took place on th 19th Mardh 1905, and that 
the amount fonnd due from the defendant 
was Rs. 9,000 which he had practically fully 
paid." We come then to this, that ib is ocom- 
mon ground that there was an adjusimeni 
and that there was a basis of settlement 
which preceded that adjustment ; and what 
we have to determine is which of the two 
stories is irue, that of the plaintiff who fixes 
the basis on the 2nd of April 1905 and the 
adjustment on the 20th of August 1906, or 
that of the defendant who places the basis of 


.gettlement on the 18th of March 1905, and 


- 
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the adjustment on the 19th of March 1908, - 
the day following. Now, the determination , 


of‘this mattér ig a que&tion of fact, to be de- 
termined principally of an appreciation of 
the oral evidence adduced before the Court. 
The learned Judge came to certain clear con- 
clusions. He did not accept the view that 
there was this basis of settlement on the 18th 
of March. In support of his contention that 
there was this-settlement the defendant pat 
in evidence à document Er. 13. The learned 
Judge has dealt with the document and has 
expressed the opinion that it was not & 
genuine. document. The geuuineness of this 
document has been discussed with consider- 
able detail before us, and the conclusion to 
which I come is that, though I hesitate to say 
that it has been established that the doca- 
men) is not genuine, I have no hesitation in 
affirming that- the document haa-not been 
affirmatively established. So again as to the 


. date of adjustment, The learned Judge is 


clear that the adjustment took place on the 
20th of August 1906. The oonolusion gt 
which he arrived that the settlement and the 
adjustment in March 1905 had not been proved’ 
has & material bearing on the question whe 
ther the plaintiff's version as to ihe adjust- 
ment in Auguet 1906 should not be accepted 
as correct : and, holding the view I do as to 
that adjustment, I can see no reason for dia- 


. Benting frem the view of the learned Judge. 


that there was the adjustment on the 20th of 
August 1906, on which this anit is based. It 
is true that the plaintiff does not in his plaint 
specifically mention the 20th of Auguat, and 
in that respect, no doubt, there is want of 
precision in the pleading. But, at the same 


‘time, the adjustmeni;is pleaded in sucha 


manner as io, make it clear that it was after 
he 6th of August. 1905: for, ibis said that 
“subsequently to that date the aocounts of the 
said business were adjusted in Caloutta by and 
between the plainfiff and the defendant" T, 
therefore, think that not only was the learned. 
Jadge justified, on the evidence, in coming to 
the conclusidn he did, bnt further that there 
was nothing in the pleading that ahould have 
restrained him from -coming to that concla- 
sion: so that, on the merits, the plaintiffs 
would appear to be right, and, indeed, as has 
been pointed out by Mr. Das in the course 
of his argument, the defendant has not ven- 


tared to suggest that if there was an 


adjustment in August 1906, the amoynt 
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claimed by the plaintiff on the basis df that 
adjustment as the result of the partnership 
dealings was not the correct amount, ` 
Then, it has been urged that the defend. 
ant bas & grievance and that the learned 
Judge.ought to have held that there was a- 
total varianóe between the pleading and proof 
in this case. I do not agree with this con-’ 
tention.” The cause of action was the adjast- 
ment. No doubt, as I have said, the actual 
date of the adjustment was not specified ; I 
have dealt with that faot. But, so faras 
there is a variance between what is alleged 
and what is proved, it does not relate to an 
integral part of the cause of action, nor can 
1 find any trace that the defendant has been 
really hampered in his defence by the pleading 
in the case—so far as there was an uncertainty 
as to the date of adjustment it was very ' 
simple and very easy for the defendant to 
have had this date specified had he so desired.’ 
Then I oome to the question of limitation. 
It is urged that as this suit was nobinsatituted 
until the'Gth of April 1908, it is out of time, 
at any rate as to one of the two sump "which 
go to make ap the total olaimed. These two 
sume are Re. 12,960.2 6 and Rs. 10,001 13 6. 
The argument is ás to the former of these two 


sums: - 


Now, it has been brought to our notice by 
Mr. Das that until the case came to this 
Court there was no suggestion that these two 
sums did not stand together, and a perusal of 
the pleading and of the judgment appears to 
me to amply support his statement. It is con- 
ceded that the pontention cannot ancceed as to 
the Rs. 10,001-13.6. I, therefore, would be 
slow to hold that he could now-sucoead as to 
the other sum for, as has been urged before us, 
the fact that the two sums were treated na 
standing together has influenced the plaintiff 
as to the line of proof he deemed requisite. 
He might have adduced further proof hnd it 
been brought to his noticethat it waa necessa: y 
for hint to deal separately: with each of thase 
two suma and the ciroumatances relating to 
them in suoh a way as to meet this partionlar 
objection. The settlement of account con- 
tained in the ledger and set forth at page 
92° of the printed paper-bosk has bean 
brought to our notice, and I gee no 
reason for doubting Mr. Das's assertion 
that it might have been within the power 
of tke plaintiff to have adduced evidence 
to show that with regard to those several 
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gums set forth there resulting in the 
balanoe of Ra. 12,966-2.6, there were materials 
to show that there was the cross demand 
which was‘ necessary for the purpose of 
meeting the plea of limitation. Bayond that 
it is asserted by Mr. Das—and no real 
attempt has been made to meet his aggertion— 
thet the item of Rs. 15,950 does constitute a 
sufficient crosa-demand for the purpose of 
affording an &nswer to the plea of limitation 
that has been raised in relation to this parti- 
colar amount, Tam the more ready to believe 
in this from the fact that this adjustment 
of account really arises out of partnership re- 
lationa which would naturally give rise to 
such & position. It appears to me that the 
plaintiff has auoceeded in showing that the 
suit is one onan adjusted account which 
entitles him to claim that, by virtue of that 
adjustment, there was & new cause of action 
originating on the 20th of August 1906; and 
in that view it is clear that there is no bar 
of limitation to the plaintiffs claim, and 
that 18 so whether the Article that should be 
applied be Article 115, aa would seem to be 
the view that was taken in Nobin Ohander 
Shahoo v. Swroopchunder Doss (1), or Article 
120, as may possibly be the view to be deduc- 
ed from the authority, Umedchand Hukam- 
chand v. Bulakidas Lalchand (2). It ia not 
necessary for me to notice the argument that 
was advanced in Mr. Mitter’s opening, but 
practically abandoned in the course of his 
reply, as whether the terms of Article 64 
of the Limitation Act were not such as to have 
annulled the right to sue on an oral adjust- 
ment of account, for, ib has been decided re- 
peatedly that the function ofthe third column 
of the second Sohedule of the Indian Limita- 
tion Act is nob to define canses of action but 
to fix the starting point from which the 
period of limitation is to be counted. 

In my opinion the deoree of Mr. Justice 
Fletcher is correct, and we must dismisa this 
appeal with ooeta. 

Woodroffe, J.—I agree. 

Appeal dismissed with costs. 

(1) 6 W. R. 838. 

(2) 6 Bom. H. C, R. 16. 
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June 28, 1811. .- 
Práseni:— Lord Macnaghten, Lord Atkinson, 
Lord Robson and Mr. Ameer Ali. 
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law; HEMANTA KUMARI DEBI anp 


| OrHEBS8—-PranieTi FER — RESPONDENTS. 

Jungle land— Possession —Title— Presumption. 

Possession of jungle lands must be -preanmed to 
vedi been all along with the party who has title to 
them. 


The facte are briefly stated in the judgment 
of their Lordships. 

Mr. L. DeGruyther, K. O., and Mr. Brown, 
for the Appellanta. 

Sir E. Finlay, K. O., and Mr. PANG for 
the Respondents, 


Judgment. 

Mr. Ameer All, These appeals and cross- 
appeals from & judgment add decree of the 
High Oourt of Bengal, dated: the 5th of June 
1905, arise out of certain actiqus i in djectment 
brought by the plaintiffs in the Court of the 
Subordinate Judge of Mymensingh to re- 
cover possession of seven plots of jungles lands, 
commonly called garhs, as appertaining to 
their estate of Pergunnah Pukhuris. 

The mein defence to the suits was based 
on the allegation that the lands in dispute 
formed part of the Defendants’ taluk 
of Balasnti, and not of the pj]sintiffa' 
saminüari of Pukhuria. It was also: urged 
that the actions were barred by the Statute 
of Limitation. 

At the trial the plaintiffs appear to have 
withdrawn or abandoned their claim in ree- 


. pect of plots Nos. 5, 6, aud 7; and the ad- 


judication was thus confined to the first four 
pieces of property, named respectively, (1) 
Remkrishnabari, (2) Pirijpur, Bagalbari 
and Kriehnapur, treated as one plot, (3) 
Jote Pailan, and (4) Mantollah. 

A number of issues ware raised,, moat 
of which only touched the fringe-of the 
case, and, as usval, helped in prolonging the 
trial. 

The Subordinate Judge, in & very able 
judgment dealing with the real issue, came 
to, the conclusion that the plaintiffs had 
established both title and possession in reg- 
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pect of all four plota, and awarded them 
& decree in modification of their claima re- 
garding area. 

On appeal by the defendant, the High 
Court has affirmed the Subordinate Judge's 
decree in respect of plots Nos. 1, 2, and 4, 
but has dismissed the olaim in respect of Jote 
Pailan (Plot No. 8). 

Both parties have appealed to His Majeety 
in Council. ' 

Regarding Mantollah (Plot No. 4), the 
decision of the High Court haa not been 
seriously impugned at their  Lordships' 
Bar, and the oontroversy is thus narrowed 
to the correctness of the deoree with re- 
gard to Ramkrishnabari (Plot No. 1), Pirij- 
pur, &c., (Plot No. 2), and of the dismissal 
of H claim respecting Jote Pailan (Plot 

9. 9 
iiA history of the two properties 
Pukhuri& and Balasati is set outin cunsi- 
derable detail in the judgmenta of the 
Sahordinate Judge and of the High Court. 
It is sufficient, therefore, to refer here 4o 
only a few of the salient features of the 
case. ee 

Perguunah Pakhuria prior to the Per. 
manent Settlement of 1793, belonged to 
& Hindu lady, Rani Bhabani, whose name 
occurs frequently in the annals of Hastern 
Bengal towards the end of the 18th century, 
and who is referred to in very reverent 
terms in the first Court's judgment. Bat- 
ween the years 1766 and 1778 this lady 
appears to have made certain grants to her 
daughter, Rani Tara Dobi, of n number of 
mousahe which now constitute the taluk of 
Balasuti, paying rent to the parent estate of 
Pokhuria. The defendant derives title 
from Rani Tara Debi, whilst the plaintiffs, 
by various transfers and devolutions, have 
become the proprietors of the remindari of 
Pakharia. 

The forest of Garhgojali forma admittedly 
a part of taluk  Balasuti, and is owned 
by the defendant. In Ehe year 1859 there 
war, at the instance of Government, a 
thukbast, followed by a soientific survey 
of this tract of country, which seems to 
have lasted until 1857. In the course 
of the survey, various contentions - arose 
between the seminadars on one side and 
the tulukdar on the other, regarding the 
demarcation of the lands. These conten- 
tions sre referred to in the judgments of 
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the Courts in India as manasi or conten- 
tious proceedings. 

Ramkrishnabari and the three villages 
of Pirijpur, Bagalbari, and Krishnapur, 
now alleged by the defendant to form part 
of Garhgojali, were surveyed then as appertain- 
ing to Pergunnsh Pukhuri& and nob to 
Garhgojali, which was thaked and surveyed 
separately. Among the many contentions 
that arose between the parties in the 
course of the survey proceedings, no quos- 
tion seems to have been raised regarding 
the demarcation of these lands ag falling 
within the ambit ofa semtidart. Further, 
both the Courts in India oonenur in finding 
that the plots Nos. 1 and 2 are not inclnded 
in the sanads by whioh the taluk was created; 
and having regard to the property as jungle 
land they have held, in their Lordships’ 
opinion correctly, that possession must be 
presumed to have been all along with the 
plaintiffs, who clearly had title to them 
until dispossession within the statutory 
period. In this view their Lordships think 
that the defendant's appeals in regard to 
plots Nos. 1, 2 and 4 must fail. 

With regard to Jote Pailan (Plot No. 8), 
the position is not s> clear. Admittedly, 
the plaintiffa are entitled to a motusah or 
jote of that name as appertaining to 
Pokhbuoria, bnt bearing a separate revenue 
assessment in the  Oolleotor's Register. 
It is established that they pay the revenue 
for itand that they have often purported 
to deal with if as an existing mousah, 
It is clear, however, that for many years 
prior to the Government survey of 1851 
they were unable to localise Jote Pailan; 
in the partitions that 
took placa between the different owners 
of the Pergannsh, the buiwara of Jote 
Pailan among the co-sharera was affected 
by means of a division of the smi or 
Government revenue payable for it. 

In the #hakbnsk and survey proceedings 
of 1850 and 1851, no attempt appears to 
have been made to trace Jote  Pailan or 
to have it demarcated by the Amin pre- 
paring the #thak, map which formed the 
foundation’ of the subsequent survey. 

In 1857, when the survey proceedings were 
evidently drawing toa close, attention waa 
directed to the fact that Jote Pailan, a sepa- 
rate revenue-paying moussh appertaining to 
Pergunnah Pukhuris, did not appear to have 
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been separately measured or thaked. The 
officer who submitted the report asked for an 
inquiry as to the reason of its non-appearance 
in the thakbast measurements of the locality; 
and the Deputy Collector in charge of the 
survey thereupon called for a stalement 
from the person in possession of the 
mouzah or his mukhtar. Pursuant to this 
order the semsndar’s agent appeared and 
stated that as Jote Pailan was nd 
covered with jw"gle and was situated ' 

the side of Garhgojsli " ik had been EA 
ed along with it, and that “ the 10-gunda 
share” of “Garhgojali should be taken for 
that mousah.” 

There is nothing io Rho on what data 
or material the application was made for 
the allotment to Jote Pailan of a 10-gunda 
share of the lands demarcated within- the 
thaked boundaries of mowsah Garbgojali 
Bat on the 27th Jnly 1857 the Deputy 
Collector, proceeding on the allegations 
of the zemindari mukhiar, directed that 
ihe statement in the thakbast proceedings 
: be rectified, and pursuant to this direction 
an entry was made in the index attached 
(to the thakbast map of Garhgojali (Hxhibit 
386) in the remark column it is entered 
thet "this mossak (Jote Pailan) has been 
measured without demarqation within the 
enolosnre of wmousah Garhgojali ". And 
in the colamn of mahal, it is recorded 
that Garhgojali consista of “15 annas 
and 6 pies ” and Jote Pailan of 6 pies (or 10 


gundas). 

On the 19th July, and, consequently 
before the order referred ‘to above, a 
petition had been presented.by the mukhtar 
of the defendant's predecessor in title 
objecting to the statement of the -semim- 
dar's agent that Jote Pailan had been 
measured ' in the sams circle. with Garh 
Jayanshi" (another. name for Garhgojali). 
The petition then goes on to say © Jote 
Pailan is to tne cast of Ramnagar, and 
to the North of Kanyajora Khal, and 
forms an unprofitable mahal consisting of 
minor and worthleas jungles, and it neither 
forma a part of, nor sppertains ‘to the 
garh held by" the petitioner, meaning 
Garbgojali. This petition was rejected on 
the 27th July on the ground that the 
matter had been already disposed of. 

No further step seems to have been 
taken with regard to the localisation of 
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Jote Pailan until 1882, when tho plaintiffs 
brought a gaib for the enhancement of the 
rent of the taluk. In their claim they 
parported to exclude a tract of land, which 
they alleged to be Jote Pailan, wrongly in- 
claded in Garhgojali. A map was prepared 
on that occasion, and theline of boundary 
pointed ont thon has been re-producad 
in the map of the locality prepared „for 
the purposes of the present suits. 

It will thus be seen that the plaintiff's 
claim to Jote Pailan hinges on the entry 
in the statement attached to tHe thakbast 
map of Garhgojali, and the boundaries 
given in the defendant’s petition of thè 
18th July 1857. 

The position of Remnagar is not dis- 


‘putable, but the parties are not in aocord 


with regard to Kanyajora Kbal. The Suab- 
ordinate Judge has acospted- the plaintiffs’ 
statement that what the defendant calls 
Mendi Khal is the real Kanyajora Khal 
of the petition of 1857; and aa, acsording 
to, the statements made then by the de- 
fendant, Jote Pailan lay to the Hat of 
Ramnagar and North of the Kanyajora 
Khal he has treated the disputed jote 
accordingly. He seems further to have 
considered that the deotaration entered in 
the index to the thzkbast map was an 
official act to which no exception had been 
taken on behalf of the defendant, and 
may, therefore, be presumed to have, been 
correctly made. Proceeding on this hypo- 
thesis, he awarded tho plaintiffa a decree 
for 1/32nd or 10-gund: share of the. total 
thaked area of  Garhgojali lying to the 
East of Ramnagar and North of Kanyajora 
as pointed out by the plaintiffs. The 
learned Judges of the High Court were 
not satisfied with the plaintiffs’ identifica. 
tion of the Khal -With regard to the ' 
entry in the statement attached to the’ 
thakbast map, they considered it was made 
ez paris, and Bo far as appears on the 
record, without any inquiry. And they 
accordingly held that the plaintiffs , had 
failed to discharge the onus that ley on 
them to show Jote Pailan was situated 
within. Garhgojali. Their Loydships do 
not feel in a position, on a general review 
of the evidence, to say that they are 
wrong in the view they have taken. It 
is only with the help of the disputed entry 
in the thes map that the Subordinate 
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Judge was. able to mark off the area he 
has awarded to the plaintiffs. In the 
plaint they had claimed 8,0.0 bighas as 
belonging to Jote  Pailan; before the 
officer making ihe local investigation «nd 
who prepared the map of the locality, 
they pointed ont an area extending to 
22,000 bighas. The. learned Jndges are 
right in observing thab the plaintiffs are 
“not at all oertain as to the true position 
of Jote Pailan.” The entry on which the 
deoree awarded to them mustréat, was made 
on an ew parie statement of the xemindors 
agent which was immediately contradicted on 


behalf of the defendant, Under these circum-. 


stances, their Lordships think the jadgment 
and decree of the High Court with regard to 
Jote Pailan must be affirmed. 

In the result their Lordships will 
humbly advise His Majesty that these 
appeals and arosa appeals be dismissed 
with costs. 

Appecls and cross appeals 
dismissed with costs,” 

Solisitors for the  Appellantr: Moesra. 
Watkins and Hunter. 

Solicitors for the Respundente: Messrs. 
T. L. Wilson & Co. 





(s. c. 15 O. W. N. 862; 2 M. W. N. 440.) 
PRIVY COUNCIL, 
AÀ:PBAL FROM THM Outer Court or Lowas 
Boryad. 
June 13, 1911. . 

Prerent:— Lord Macnaghten, Lord Shaw, 
Lord Mersey and Mr. Ameer Ali. 
KO THA HNYIN-—Drcnm-BOLPEB— 
A PPRLLABT 
tersut 
MA HNYIN I—JupbGummT-DEBTOR— 
Rispospnnt. 

Oivil Procedure Coda acd of 1882), st. 204, 
588 cL (18)— Erocution of decree —Appeal—Order 
` refusing leave to bid. 

Pisis peal lies from an order refusing to gíve& 

eoree-holder permission to purchase ata male held 
lm & decroo. 

Jodoonath Mundul v. Brojo Mohun Ghose, 18 C. 174, 
approved. 

Appeal from the order of the Ohief Court 
of Lower Boi mah, dated September 8th, 19,9, 
by which it held that no appeal lay foin an 
order of the District Court (of Amherst) 


which exyreesly prohibited the appellant- 
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decree-holder from bidding at a sale held in 
execution of a decree, and from another order 
of the said Court by which it refused to revise 
the said order of thé~District Court. 

Mr. MeÜarihy, for the Appellant, contend- 
ed that the order was a "decree", and that 
it ought to have been revised ander section 
622 of the Civil Procedure Code. — 

Judgment. 

Lord Macnaghten—-Their Lordships are of 
opinion that the judgment under appeal ia 
right. Ifthe appellant had applied for leave 
to appeal and his application had been refus- 
ed, there could not have been any appeal. It 
is a matter of administration. 

The point was expressly decided at Calentta 
iu the year 1586, f Jodoonath Mundul v. Broio 
Mohun Ghose (1)] and there is uo authority 
impuguing that -decision. The point was 
raised there, and it was decided by the High 
Court that no appeal lies from an order re- 
fusing to give & decree-holder permission to 
purchase ata sale held in execution of a 
decree. 

Their Lordships mill, therefore, humbly 
advise His Majesty that this appeal ought to 
be dismissed. There is no appearance by the 
respondent so that there will be no order ag 
to costs. 

Appeal dismissed. 
‘Solicitors for the Appellant: Messrs. Bra- 


mnll and Whsie. 
(1) 13 0. 174. 





(s. c. 10 H. L. T. 54) 
MADRAS HIGH COURT. 
Excosp Orvik Aperats Nos. 1548 10 1548 
. or 1908. 


1 


Present; — Bir Halph Benson, Judge, and Mr. 
Justice Sundara Alyar. 
GULLAPALLI BHADRAYYA AND OTHERS 

— DaurznDARTS— ÀPPELLAXTS 


f tersus 

GULLAPALLI VENKATARATNAM— 

Praurrirz— RESPONDENT., 

Occwpancy-right-—Inam granied by Zemindar —Pre. ' 
sumption of grant being Molvaram oniy— Evidence. 
' When aninam is carved ont of a Zeminderi, the 
presumption is that what was given as inam was only 
the meiiaram right, as the semindar himself was 
presumably the owner of that right. 

Marapw Tharalu v. Telukula Noelakantha Bahara, 80 
M. 502; 2 M.I.T. 470, dissinguished. 

In a suib for efjectment by. an mamdar, in the 
abeence of any evidence that the tenant-defendania 
or their ancestors were let in by the inam , tho 
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‘facts, (1) thet strangdrs were in oocupation of the 
inom for sometime as cultivating ryots, (2) that tHe 
ryote of some other inamdars im the did not 


possess occupancy-righta, (3) that ryoís who were in 
occupation of a on of the suit inam admitted the 
taamdar’s right to eject and (4) that increasing rates 
of rent were paid, are not- evidence agninst ‘the de- 
fendanta. 


Second appeals againat the decrees of the 
District Court of Kistna at Masulipatam in 
Appeal Suits Nos. 474, 475, 476 and 477 of 
1907, presented against the decree of the 
Court of the District Munsif of Gudivada, in 
nias Suits Nos. B8, 84, 85 and 86 of 

900. . 


Facts.—The tram which is 8 ac. 840 
in extent, a portion ot which is the sub- 
jeot-matter of these suita, was granted in Fasli 
1168- -to a Brahmin by the Zemindar of Nuxvid 
in ihe. Krishna District. There was no evi- 
dence as to the cultivation of the inam between 
Faslis 1163 and 1208. In Fasli 1908 a person 
unconnected with defendants’ family was 
shown as the onltivator. Thesame person ap- 
peared as cultivator in Fasli 1212. There was 
nothing to show who cultivated the lands be- 
tween Fasis 1212 and 1269. The imam was 
lying uncultivated in Faslis 1243, 1261, 1262 
and 1268. Cattle grazing fees were collected 
from defendants’ ancestors by the semindar 
in Fus 1243. In that Fai 1248, an 
anoestor of the defendants appeared aa the 
tenant of an tmastvart ‘nam but there being 
two imams of that name in the village, it was 
not clear from the evidence whether the inam 
tevanted by the defendants’ apoestor in Fasli 
1243 was the suit inam., From Fasli 1269 the 

' defendants’ ancestors cultivated the suit inam 
till Fasli 1271. In Fasli 1272 again a strang- 
er appears asthe cultivator of the suit inam. 
In 12378 ‘one of the defendant's ancestors 
and a stranger were shown aa joint cultivators 
of the tnam, From 1274 onwards defend- 
ante’ ancestors and deferdanta cultivated the 
lands. It was found that tenants of similar 
neighbouring tname had no ocoupanoy.right. 
Three of the tenants of the suit tnam admitted 
that they bad no oceupanoy-rights and gave 

-~ up their holdings to the tnamdars. The de- 
fendants and their ancestor were paying 
tents nob at a uniform but increasing 

_Tates. The plaintif :aümdar sued the 
tenants who did not give up the portions oulti- 
vated by them. The District Munsif gave 

the plaintiff a decree for ejeotment and tha 
decision was confirmed on appeal by the 
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Distriot Judge. These gecond appeals ^ Wero 
filed by the defendants. 

` Judgment.—tThe plaintif is an 
tnamdar and sues to eject the. defendants 
who are the cultivating :yols. We &o- 
cept ihe law as laid down in Second. Appeal 
No. “705 of 1909 that, when an tram ia 
carved out ofa remindari, the presumption 
is that what was given as tnam was only the 
melrarum right aa the cemindar himself was 
presumably the owrer only of that right. 
The decision in Marapa Tharaly v. Telukula 
Neslakanta Behera (1) is notan authority to 
ihe contrary as that case only laid down 


‘that an tnamdar who ia the owner of both 


verams in the land will not be presumed, 
when he lets a ryo£ into occupation, to give 
over the kwdivaram right to him thongh 
such & presumption would be made in the 
case of a temindar transferring land in the 
samindari to a ryot for cultivation. -It MAR, 
therefore, be presumed in this case that as 
tyamdars, plaintiff's predecessors in intereat, 
obtained only the melotram right from . tha 
kemindar of Nuxvid. There is no evidence 
that they were the ownera of the kudiraram 
in any right. We can find no legal evi- 
dence on the reoord that the plaintiff or hia 
predecessors ever let any of the cultivators 
into possession of the land. The fact thah 
the defendants have not proved that their pre- 
decessors were always in oocupation or that 
ryote whose connection with the defendant is 
not proved were cultivating in a few stray 


. years is nobevidenoe thatthetnamdar exercised 


the right of ejecting the cultivators and 
giving the land to new cultivators. The 
fact that in the case of some- other inamdara 
the syots admitted the inamdar's kudivaram 
right ia no evidence against the defendants; 
nor can the fact that the holders of two acres 
out of .the plaintifi's inam admitted hig 
right to eject in 1905 be ddmiasible in evi- 
dence against them. The fact that the rent 
paid has not been uniform is not evidence 
that the defendants have no occupanay-right 
in the absence of evidence that money 
rents had been fixed for the lard. The 
result is, that ihe plaintiff hag not proved his 
ownership of the occupancy-right or his right 
to eject the defendants. The decrees of the 
Courts below are reversed and the suits dis- 
missed with costa throughout. 
Appeal deed. 
0) 80 M, 502, 3 M, L. T. 470, 
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(s. c. 18 Bom. L. R. 471.) . 
. BOMBAY HIGH COURT. 
ORIGINAL Ürvin, Suit No. 286 or 1910. 
| Angust 5, 1910. 
Present: Mr, Justioo Robertson. 
MOTILAL MITHALAL—Pcitntirra 


l TOTAS 
. Tas-ADYVOOATE GENERAL or 
BOMBAY.-—DzraspaxT. 

Hindu | Law-—Will—Consiructton —Principles — of 

construction —" Malik" — Widows estate. 
— A Hindu died leaving o Will After reciting certain 
legacies, the Will provided: “As regards whatever 
may remgin over, I appoint my. wife, Dhankore, 
as the owner thereof". The wife of tho testator was 
-to manage the property including this residue with 
the advice of two persons named in tho Will; certain 
other restrictions wore placed on the manngement of 
the property by the wife. 
for the distribution of the property on the death of 
the wife: 

Hold, that the wife of the testator took a widow’s 
estate in the residue of his property and not an 
absolute estate, She was entitled to possession of the 
estato and the exeontori were bound to hand over 
the possession to her. 

Hardal v Bai Rewa, 21 B 870; Ohundal v. Bar 
Muli, 2 Bom. L. R. 40; 26 B. 420; Mowlvié Mahomed 
Bhamsood Hoda v. Shewakram, 2 I. A. 7; 14 B. L. B. 
220 ; 22 W. R. 409, followed 

Musammat Surajmani v Rabi Nath Ojha, BBL A. 
17; 10 Bom. L-E 59; 5 ALJ. 67; 18 M. L. J. 7 OL. 
J.181,;8 M. L T. 144; 13 0. W. N. 281 (P. O.), ox 
plained. 

In construing a Will what ihe Oourt has to do is 
not to s late apon what the testator intended to 
aay but has to construc tho intentign as it is actually 
expressed in the Will. 

The use of the expression malik, by itse!f may be 
sufficient to give the widow an absolute estate but 
the knowledge of the testator as to the incidence of 
a widows estate and the ordinary notions and customs 
of Hindus is to be considered in construing a Will. 

Mr. Nadkarni, for the Plaintiffs. 

Mr. Jardins, acting Advocate General, for 
the first Defendant. 

Mr. Jinnah, for the second Defendant. 

Mr. Kanga, for the third Defendant. 

Mr. Dastur, for the fourth, fifth and sixth 
Defendanta. 

Judgment. This is an originating 
summons taken ont for the purpose of 
obtaining the Oourt’s opinion upon the 
construction of the Will of one Jethalal 
Nathalal, who died on the 9th Ootober 
1907, leaving & Will dated the 15th of July 
1907. The sommonsis taken out by the 
executors according to the tenor of the 
Will, and the principal point that nrises is 
the determination of the question: What, if 
any, interest is taken by the saoond de- 


fendant Bai Dhankore under the Will of the 


Provision was also made 


* below. 
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testator? Bu Dhankore is the widow of the 
testator. 

The Will which is in Gujarati, sats out 
that the testator Aad certain properties which 


he desired to dispose of and he commences 
his Will by saying,— 


"I in my full consciousness make this my 
Wil agreeably to what is written below. 
The particulars thereof are as follows: — 

“1. There are my three daughters by name. 
Mani and Kasi and Somi born of the womb 
of my first married wife Jadav and no 
gon whatever is alive. My said wife Jadav 
is desd. : l 

"9. I have got my eldest daughter Mani 
marrisd to Shah Hargovandas Vaohhraj in 
Bombay and my two other daughters, Kasi, 
and Somi, have remained to be betrothed and 
married, 

"8. After the decease of my wife june I. 
have married again with  Dhankore' the, 
daughter of Shah Chunilal Jethalal in the 
city of Broach. No child whatever has yet 
been born of her womb.” 

He then recites that he had a piece-goods 
business carried on in two shops. He then 
proceeds,— An agrgement has been made 
with them (my partnera) on stamped paper 
ofthe value of Rs. lO (namely) ten. And 
both of these partnera have nob got any 
ozpital whatever credited in their names in 
the two shops carried on in my name. 
We three partnera have equal shares." 
Then he proceeds,— And the whole capi- 
talin the shops balongsa to moe personally. 
The rame &mourtís “to about Ra. 15,000, 
namely, Rs. fifteen thousand. All those 
moneys belong to mo peraonally. Therefore, 
Shah Bhogilal Jugaldas of Oambay, who is 
my maternal vunole-in-law, and Shah Motial 
Mithalal together shall on my behalf after 
my life time (decease) deal with thesé moneya 
after my lifetime (deoease) &greeably to what 
is written below, because my wife has not as 
yet attained her fall age. Iu like manner 
my daughters are young. Therefore, they 
shall deal with (or dispose of the said 
moneys) agreeably to (what is written) 
The particolars thereof (are as fol. 
lows).” Then he makes osrtain provisions 
with regard to hie daughters setting aside 
the sum of Hs 3,000 for the benefit of the 
daughters, and finally he direota,—" My 
daughters shall not sell the same." That 
refers to the Rs. 3,000 to be invested in 
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Government Promissory Notes. Then he 


recites the existence of his charity account 
in his pieoe-goods shops, and gives certain 
legaciee; and then he says,— An arrange- 
ment agreeably to the above particulars, 
shall be made ont of the moneys apper- 


taining to my capital in my above shops. 


On the above moneys being deducted, as 
regards whatever may remain over, I appoint 
my wife Dhankore as the owner of the whole 
thereof.” I understand, that the word used 
for owner ig “malik.” He then enumerates 
his immoveable properties and other pro- 
perties auch a goods and chattels, veasels and 
utensil, cloths and wearing apparel, ete., 
“and all claims and outatandings gppertaining 
io his piece-goode shops, and finally as to 
all these he asys,— | appoint my wife Dhan- 
kore asthe owner of the whole of the said 
property.” Here, again, I understand the 
expression used is malik.” He then pro- 
oeeds,— ‘She shall with the advice of the 
above written two persons carry on the 
'vakivat (management) thereof. And for 
doing that business a good (oompetent) 
Mehta or man shall :be employed. Such 
person ak these two persons (that refers to 
the two persons Bhogilal and Motilal) may 
desire to keep shall be employed and (the 
said management) shall be carried on. 
And onthe death or decease of any of these 
two (persons) another good (and) proper 
person shall again be admitted who shall 
live (act) consistently with his respectability 
and reputation. And as regards the me- 
morandum of ornaments ° (and) jewellery 
which ] bave made (written ont) in 
my handwriting and kept in my bor, 
khen the above written two persons 
may desire to seo the same, the rame 
shall be shown to them.” It is a little 
difficult to understand exactly what the 
testator meant by this provision, but 
l hare very littl doubt that when he 
says that the list of the jewellery is in 
bis box and that the list is to be shown 
whenever they wish it to the persons 
whom he practically appoints - executors, 


he means it to be shown for the purpose ' 


‘of comparing the list with the ornaments 
to eco that they ere all there. Then the 


Wil proceede— After my life-time 
(deccase) a — lahamw' (distribution) of 
vesgela stall afier me be made within 


(my) ‘ears (fret anpiversary) amongst 
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the (members of my) caste in Surat. 
My wifa shall act according to the wish 

of the two persons written above. Shook i 
she, however, act contrary to what they: 
may say, (these) two persons ghall make 
guch arrangement as they may think 
proper. And on my wifes decease the 
caste “mahatam” outlays having been 
made in & good manner, as regards what 
may remain over, monéys ‘shall be given’ 
out of the same into the Nirashrit fund. 
and to my three daughters and to mx 
maternal uncle's son Lakhmidas Kanji on. 
such arrangement having been made as the 
above written two persons may deem pro- 
per. According to the above particulars 
(my property) shall after. me be administer- , 
ed.” 

It is argued, on the one hand, that Bai — 
Dhankore under these provisions merely 
took the income during her life. On the 
other, it was argued that she took either an 
absolute estate or at the very least a widow's 


" estate. 


If I was at liberty to speculate as to 
what the testator meant, I should have 
very little hesitation in coming to the œn- 
clusion that his intention was that his wife 
should have the full benefit of the estate 
during heb life but that he intended that. 
she should be guided throughout by the 
advice of his executore and that he intended 
to make a gift over after her death to his 
bwo daughters and his maternal uncle’s son. 
But the authorities are perfectly clear that 
what the Court has to do is not to speculate 
upon what the testalor intended to aay 
but has to constrne the intention as it ia 
actually expressed in the Will. It is, there- 
fore, necessary to consider what theauthorities 
aay in regard to Wills of this character 
made by Hindus. It is not necessary to 
refer to more than a few of the cases that 
have been cited before me;and I think 
it best to base my decision upon the 
authorities which are reported in the 
Bombay Lew Reporis and on the’ Privy 
Council cases to which I will refer. In 
Hartlal v. Bai Rewa (1), a somewhat similar 
point came before Chief Justice Farran and 
Mr. Justice Strachey. The bead-note says, — 
“A Hindu by hie Will directed that after 
his death his wife waa to take possession 
of and enjoy his property, and in another 

(1) 21 B. 876, 
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passage declared that just.as he was the 
owner so she was to be the owner; but there 
were no words of inheritance used, nor 
did he directly give his wife any power of 
disposition over the property: Held, that 
she took only a life-interast in the property.” 
And at page 880, Sir Oharles Farran says— 
“The Courts have always leaned against 
such a oonstruoction of the Will of & Hindu 
testator as would give to his widow 
urqualided control orer his property. By 
the useof such expressions as my wife is 
the owner after me’ or my wife is the heir’ 
it is usually understood that the testator is 
providing for the auocession during the 
life-time of the widow and not altering the 
line of inheritanoe after her death.” 

In Ohunslal v. Bai Muli (2), very mach 
the same point came before a Court composed 
of Messrs. Justices Parsons and Ranade. 
There the words of the Will were, After 
my death, my wife, if she be alive, is the 
rightful heir, and if she ba not alive, and 
after the death of my wife, my daughter 
Bai Nathi is my rightful heir (Aak4ar 
waras) ”......... “Anto my daughter Nathi, 
whom L have, after the life-time of myself 
and my wife, appointed heir to my pro- 
perty, and as to the surplus the heir to 
the same is my daughter Nathi."... The 
testator died in 1894; Nathi in 1895 ; and 
the wife in 1897. Thereupon, the testator's 
step-mother «claimed the property as his 
reversionary heir. It was held that under 
the Will Nathi took an estate vested in 
interest from the teatator's death, which 
‘would pass to her heirs on her death, ard 
the step-mother would have no title. And 
in the Judgment Mr. Justice Parsons says, 
at page 40." The faote, "therefore, are 
almost exactly the same as those in the 
case of Lallu v. Jagmohan (8), and if that 
ruling is followed,, the result would be 
that Nathi would take an estato vested in 
interest from the testator’s death which 
would pass to her heirs on her death, and 
the plaintiff would have no title.” He 
then says,— There is no real difference in 
the meaning of the words malik (assuming 
that that was the vernacular word translated 
owner) and waras when they are used in 
the Wills. The intention of the testator 
in each case to give his whole property 
a 3 Bom. L.-R. 46 ; $4 B. 420. 

(8) 233 B. 400. 
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to his wife for life and on her death to his 
daughter absolutely is olear." 

I consider that those two cases show 
that, so far as the Bombay decisions aro 
pancernad. there would be no doubt that 
on the true constraction of this Will the 


i 


widow did not take an absolute estate. - Bat 


there ore two Privy Council decisions upon 
the point to which it is important to refér. 
The first is that ef Moulvie Mahomed Shamsool 
hoda v. Shewakram (4). "There a Hindu 


inhabitant of Behar, by a document of a 


testamentary character, after reciting that 
the property of which he was about to 
dispose was ancestral property, and re- 
citing the deaths of his only son, of his 


- brother without leaving issue, his brother's 


wife, and his own wife, declared,— 
“only D. K., widow of my son, who, too, ex- 
cepting her two daughters, born of her womb, 
S. and D. has no other heirs, ia my heir. 
Fixoept D. K., nope other is nor shall be my 
heir and mala: " 
ment, whioh was delivered by Sir Robert P. 
Collier, it is said, — He (that is, the tosta- 
tor) then uses expressions which, if they 
stood alone, would, in theic Lordships’ opi- 
nion, show that he intended to make an ab- 
sjlute gift to Ranee Dhun Kowur. The er- 
pressions are these:” 
them, “It has been contended that these 
latter expressions qualify the generality of 
the former expressions, and that the Will, 
taken as a whole, must be construed as in- 
timating the intention of the testator that 
Hvsammai Rened Dhun Kowar should not 
take an absolute estate, but that she should 
bə succeeded in her estate by hertwo daugh- 
ters. Inother words, that she should take an 
estate very much like the ordinary estate of a 
Hindu widow. In construing the Will of a 
Hindu itis nob improper to take into oon- 
sideration what are known to be the ordinary 
notions and wishes of Hindus with reapect to 
the. devolution of property. It may he as- 
sumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be 
retained in his family ; and it may be ag- 
sumed that & Hindu knows that, as & general 
rule at all events, women do not take ab. 
solute estates of inheritance which they are 
enabled to alienate. Having reference to 
these considerations, together with the whole 


of the Will, all the expressions of whioh must 
(4) 2L A. 7j 14 B. L. R. 320, 29 W. R 40d. 


At page 14 of the judg- 


(I have just read - 
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be taken togetber without any one being in- 
sisted upon to the exclusion of others, their 
Lordships are of opinion that the two Courts 
in India, who both substantially agree upon 
this point, are right in construing the inten- 
tion of the testator to have been that the 
widow of his son should not take an absolute 
estate which she sbould have power to dis- 
pose of abeolntely,: but that she took an es- 
tate subject to her daughters succeeding her 
in thet estate; whether succeeding "her as 
beirs af herself or succeeding her as heirs of © 
the original testator is immaterial.” 

But it remains to be considered whether 
the case of Musammat Swuraymaat v. Rabi 
Nath Oyha (b) has so modified the force and 
effect to be given to the decisions I have júst 
cited -as to affect my judgment i in this case. 
The head-note in that case says,— Where a 
Hindu busband gave certain property by deed 
of gift or testamentary instrument to bis first 
acd second wives and daughter-in-law respec- 
tively, reserving to bimself a life- interest, 
but direoting that after his death they shall 
be malik wa khud ikhtiyar, f. 6., owner with 
‘proprietary powers’: Held, in a suit by the 
husband’s reversionary haa fcr a declaration 
after thé death cf the said second wife that 
she was incompetent to alienate the property 
BO given, that she took an absolute estate. 
Tho word ‘malik’ import» full proprietary 
^ rights, unless there is rometbing in the con- 
text to qualify it. The fact that the donee 
is & Hindu widow is not sufficient for that 
p nrpose.” And at page 19 their Lordships 
pay,— The words tranelateti, "a8 owners with 
proprietary powers,’ are in the original (i 
read them). The appellants contend that 
these words are amply sufficiert to confer an 
alienable estate. The respondents, on the 
other hand, contended, and the Ocurts below 
have held, that udder these words the lady 
took no more than tbe ordinary estate cf a 
Hindu widow, which is inalienable except 
in special conditions which are not alleged to 
exist in this caso." Then they proceed to set 
out the facts and to deal with various pre- 
vious ‘decisions, and they say at page 21,— 

‘This case seems to adopt and apply the 
same view of the word malik," ag was taken 
in the Calcutta case above cited, with the 


~ regult that in order to cut down the full 
(5) 85 L A. 17; 10 Bom. L. R- 59; 13 C.W.N. 291; 
go L. J. 07; 18 M. L. J. 7, 7 0. L J. 181,8 
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proprietary rights that the word imports 
something must be found -in the centext to. 
qualify it. Nothing has been found in the 
context here or the surrounding  ciroum- 
stances, or is relied upon by the respondents, 
but the fact that the donee is a women and 
a widow, whioh wes expressly decided in the 
last mentioned case [that is the case of Lalit 
Mohun Hoy v. Ohukkun Lal Roy (6) not to 
suffice]. But, while there is nothing in the 
context or surrounding facts to displace the 
presumption of absolute ownership implied 
in the word “malik,” the context does seem 
to strengthen the preaumption that the in- 
tention was that ‘malik’ should bear its pro- 
per technical meaning.” 

It appears, therefore, from that decision 
that the use of the ex pression "malik" by 
itself would be sufficient to give the widow 
au absolute estate. But it seems in no way 
to affect the remaining par! of the decisions 
in Bombay and in Moulvi Mahamed Shameool 
Hoda v. Shewakram (4) that the knowledge 


* of the testator as to the incidence of a widow's 


estate and the ordinary notions and customs 
of Hindus is to be considered in oonatruing 
& Will. Applying those decisions to the pre- 
sent case, it seems to me, though I come to 
the conclusion, not without doubt, that it was 
the intention, and. that. such intention has 
been expreased by the teatator, to restrict the 
estate to'be ‘taken by his widow, and that the 
effect of these decisions is that she took & 
widow's eatate and not an absolute eatate. 

It follows, therefore, that the first quealion,— 

"What, if any, interest is taken by the second 
detendant Bai Dhan Kour under the Will of the 
testator Jethalal Nathalalin the residue of 
his estate,” must be answered by saying that 
she took a widow's estate therein. 

As to the recond question,—“ Whether the 
exeoutors will be justified in handing over 
the said residue to the said second defendant 
or any and what part thereof,” it follows that 
as she is entitled toa widow's estate, she 
must be entitled to the. possession of the 
estate. Therefore, they must be justified 
- and indeed bound to hand over the possession 
of the estate to her. 

As to the 3rd question,— [f not, ahat ar- 
rangements shonld be made for the custody, 
preservation and management of the said 
residue during the life-time of the said second 


(8) 24 I. A. T0, 24 0, 884; 1 O. W.N. 387. - 
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defendant,” it followa that no answer ig 


necessary. : 

Aa to the 4th dentia. = . Whether the gift 
over in the said Will contained on the death of 
ihe said second defendant is valid or invalid, 
and if valid, who are the persons entitled to 
the said ‘poaidué on her death and in what 
"proportions. and for. what interest;" in my 
“opinion, the time-has not arrived far ang wor- 

‘ing that question. 
The plaintiff’s and the Advooate- General's 
| costs to be paid ont of the estate aa between 
attorney and client. The second defendant 
to have her costs out of the estate. Defend- 
ants Nos 4and 5 to bave their costs ont of the 
estate as between party and party. Defend- 
ants Nos. 8 and 6 to bave one set of costs be- 
tween them as between party and party. 


' Attorney for the Plaintiff: Messrs. 0.. P. 
Da Ounha & Oo. 
Attorneys for the Defendant No. 1: Monera. 
Inttle & Oo. 
Attorneys for the Defendant No. 2: Mesars. 


Mehia & Dalpairam. . 
Attorneys for the Defendant No. 3: Messrs. 
Dadachanji & Pocha. 


Attorneys for the Defendants Nos. 4, 5: 
Messrs. Jehangir, Gulabbahi and Brllimonría. 

Attorneys for the Defendant No. 6: Messrs. 
Jahangir, Mehta and Bom. | 





(s. 0. 18 Bom. I. R. 480.) S 
BOMBAY HIGH COURT. 
ORIGINAL Orvis Sort No. 401 or 1910. 
September 10, 1910. 
Preseni:—Mr. Justice Robertson. 
BHAISHANKAR AMBASHANKER OZA 
— PLAINTIFF 
perrus 


MULJI ASHARAM-—DrrzSDANT. 
Civil Procedure Code (Act V of 1908), O. XXV,r-1 
— Coats — — Becurity— Minor plavatyf Neat friend resi- 
ding outside British India and owning no property 
therein— Discretion-—Pructice, 
In the case of an infant, ib is not desirable to run 
riak of stopping the mit filed on behalf of any 
ee which may be a proper suit to bring, merely 
because of some inability on the part ofthe next 
friend to give security for costa. The interests of 
other parties to the suit are sufficiently protected-by 
the power they have itt a proper case of moving the 
Court either to stay thesuitas not being for the 
benéfit of the minor or, if there is a just cause other 
than the poverty of the next friend, to have him 
removed. 
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Mr. Desai, for the Plaintiff. 
Mr. Getalvad, for the Defendant No. 1. 
Judgment.—This ‘is a summon 


whereby the next friend of the plaintiff is 
called upon to show c1use why he should not 
be made to deposit i in Oourt such sum as the 
Honourable Judge: may desm sufficient, as 
security for the first defendant' 8 costa of this 
suit, 

_ . It appears that the next friend. and ihe 
plaintiff are both residents outside the jurisdic- 
tion of the Court and do not own immoveable 
porperty in British Indias, and, under those 


. oircamstances, it is urged, the next friend 


ought to be, directed to give seourity for 
costs, . 
The decision in Bombay, wich has moat 
is the case of 
Bas Porebat v. Devji Meghji (1). It appears 
from that case that it was laid down that, 
except in exceptional cases, neither an infant 


‘female plaintiff nor her next friend ought 


to be required to. give security for costs. In 
his judgment, Sir Charles Farran says, — If, 
then, the next friend of an infant plaintiff 
and not the infant plaintiff himself or herself 
is sud has always been liable for the costs 
of the suit, & provision that & woman 
shall not be imprisoned for debt gives rise 
to no inference that the Legislaturé intend- 
ed in any way to change the practice as toa 
female infant plaintiff giving seourity for 
costs. We think, therefore; that except in 
exceptional cases, the old practice ought still 
to be observed. The Advocate-General urges 
that this ruling will permit of improper suits 
being filed by indigent persons as next 
frienda of female infant plaintiffa. The 
same argument, if of weight, applies with 
equal cogency to the uext friends of male 
infant plaiatiffs. The answer to this appears 
tous to be that the Courts oan be moved to 
stay a suit improperly brought on behalf 
of an infant and to remove an improper next 
friend of an infant and to substitute a proper 
person in his place.” 

The English practice is laid down in the 
case of Hind v. Whtitmoie(2) referred to by 
Sir Charles Farran. That was a case ofa 
married woman, where she was actually 
guing in forma pawperis, and also deals with 
the case where she sues by & next friend. 


Vioe-Ohancellor Sir W. Page Wood says: 
(1)23 B. 100 at p. 102. . 
(8) (1858) 8 E. & J, 459-App. 461, 483, 


- 
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“ The circumstances which make a differ- 
enoe between the case of a feme covert and 
an infant are, not only that a feme oovert 
selects her own next friend, bat algo that 
this Court is always anxious that cases in 
which infants are concerned should be brought 
toits notice, and it has a jurisdiction over 
suits by infants, which it has not in the 
cage of snita by married women, to stay 
such suits if nut for the- infants’ benefit, 
and can for that purpose avail itself of any 
impropriety on the part of the next friend 
in bringing the anit. But it is not so in 
the case of a married waman. Her munit 
must go on, however impóssible it may 
be for the defendant to have any remedy 
for costs, in case they shoald be ordered 
to be psid to him.” 

Oases will be found collected inthe Annual 
Praotioe for 1999, Vol. I, page 188, where it 
is said with regard to next friends 

" Seourtty for oosis.—He (the next friend) 
is not obliged to give security for costs, 
although he may be impecunious and a 
stranger‘but if he appeals and is insolvent 
he may have to give security." 

Therefore, it appears that the practice 
is that in the case of an infant it is nob 
desirable to ran any risk of stopping the 
suit filed on behalf of any infant, which 
may be & proper suit ta bring, merely 
because of some inability on the part of 
the next friend to give security for costs 
and the Oourts have apparently considered 
that the interests of other parties to the 
suit are sufficiently protected by the power 
they have in & proper case of moving the 
Oourt either to stay the snit as not being 
for the benefit of the infant, or if there 
is a just cause other than the poverty of 
the next friend, to have him removed. 

Therefore, it seems to me that I should 
be departing from the principles and practice 
both of this Court and of Courts in England, 
if I were to make any order directing seonrity 
to be given in this case. 

Summons will, therefore, be discharged. 

Costs, costa in the cause. 


— Counsel certified, 
Summons discharged, 
Attorneys for the Plaintiff : Moasrs. Khan- 
deroo Laud & Co. 


^ Attorneys for the Defendant : Messrs. Hira- 
tal & Co. 


^ 


INDIAN OASES. 


[1911 


(s. c. 18 Bom. L. B. 482.) 
BOMBAY HIGH COURT. 

Cuas No. 238. 
Septemberlb, 1910. 
Praseni:— Mr. Justioe Robertson. 

In re TRIOUMDAS MILLS COMPANY 
Lix1TED—OLAINANTS. 

Limitation Act (IX of 1908), &. 20 —Interest — Pay- 
ment— Addition of interest to principal and treatment 
of whole as new loan—Cosis—Adjournment into Com. 
—Practice. 

Tf a debtor consents that some money due by jim 
for intoreat should be credited to the account of the 
principalin favour of the creditor and the interest 
balance reduced to that amount, sucha consent is 


really tantamount big ipa of intereat, It isas 


ifthe debtor makes the payment and the creditor. 
advances ib again. Where all perties agree to such 
a settlement, ib Ja a payment of interest under section 
20 of the Limitation Act. 

Ichha Dhanji v. Natha, 18 B. 888; Kariyappa v. 
Rachapa,24 B. 400; 2 Hom. L. R. 878, relied upon. 

The costs of adjournment Into Court are allowed H 
the olaimant'snoceeds under ord circumstanoes. 

Bailey amd Leetham's case, L. BR. 8 Hq. 904; 88. L. J. 
Oh. 435 ; 20 L. T. 801; 17 W. R. 1070 ; Im ra General 
Estate Ov. Ea parte Wright and Gamble, L. B. 8 Eq. 
188, relied upon. 

But if the adjournment in Court was rendered 
auae ey by the way in which the claimant’s affidavit 

the costs of adjournment into Court will 

not be os to the claimant, 

Mr. Jofer Rahimiulla, for the Claimants. 


Mr. Bañadurji, for the Official Liquidator. 


Judgment. The. claimant urges tab 
ihe glaim was not berred by limitation as 
there was a payment of interest under section 
20 of the Limitation Act. The real difficulty 
is caused by the affidavit thet Nagindas 
Bhikaridas sworn on the 18th April 1910 in 
support of his claim. That affidavit sets out 


. in paras. 6, 7 and 8 that it was at his expross 


request and consent that the Company ere- 
dited the amount in each of the years since 
the death of Bai Jadav. 


That affidavit is, on the very face of it, the. 


very reverse of convincing end accordingly 
the claimant Nagindas was examined and 
cross-examined with a view to ascertaining 
the real facts. When he came to be re- 
examined his case appeared to be that on the 
death of Bai Jadav he had applied to the 
Company to transfer the loan into the names 
of the trustees. This the Oompany agreed 
to do onthe trustees duly executing a bond 
and providing a surety. A bond was erecut- 
ed by the executors but the surety was not 
provided. It appears that- the first person 
suggested as a surety refused to sign tht 


r 
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bond and the executors had to look out for 
another. The second gentleman who had 

consented to act as surety died before he 
executed that bond. Nagindas on each occa- 
sion had an interview with Dwarkadas 
Dharamsey to satisfy him as to the fitness of 
the person designated aga surety and, so- 
cording td his present story, it was ab the 
time of these interviews with Dwarkadas 
Dharamsey that the srrangement was come 
to that interegt should be added to the capital 
and that 1$ was to be treated as a new loan t.6., 
the capital and the interest together. That 
is not the - story told in his affidavit, 
but the ajory told in his examination by 
Nagindas 1 15 probably correct. The question 
then arises whether his claim is barred by 
limitation. In Ichha Dhanii v. Natha (1), 
the portion of the judgment which deals with 
the question ‘of limitation isto be found at 
page.348,— "But it was said that the entry 
of interest in-the defendant’s books, made, 
as ib was alleged, in the presence. of the 
plaintiffs amounted toa payment, which, b 
section 20, postponed the date from which 
time would run to within three years pre: 
vious to the filing of the suit.  Spargo's Case 
(2) wasrelied on; but that only decides that 
if the cirogmetanoes would support a plea of 
payment they, are such as to satisfy the seo- 
tion. Here th ere were no demands on both 
sides to set’ "iof against pne another, and 
nothing took;plaoo which could be regarded 
as equivalent'to payment of interest. We 
must, therefore, confirm the decree with 
costs." It is to be noted that it was treated 
by the learned Ohief Justice as being a 
matter depending on the oircumsianoes of 
each case. 


A later Bombay case is that of Ranyon 
v. Rachapa (8). There it was laid down as 
followa: “To satisfy the requirements of 
section 20 of thes Limitetion Act the pay- 
ment of principal or interest as such need 
not be in money. It may be in goods or 
by a settlement of accounts between the 
parties; but the payment mast be of Buch 
a nature that it would be a complete 
answer toa suit brought by the oreditor to 
recover the amount.” These words “to re- 


(1878) 8 Oh. 407; 42 L. J. Uh, 488; 28 L. T. 
168; 2 W. B. 906. 
. (8) 34 B. 498 ; 3 Bum. D. R. 878. Se 


9 13 B. 888. 
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cover the amount” must mean to recover 
the amount as interest, not to recover the 
total amount as principal -Àt page 501 
of that report, Mr. Justice Rariade says,— 

" These English casos show clearly enough 
that if a debtor consents that some 
‘money due by him for interest should be ore- 
dited to the acovuntof the principal in favour 
of the creditor, and tke interest balance re- 
duced to that amount, such a consent is real- 
ly tantamount toa payment of interest. It 
is ag if the debtor makes the payment and 
the creditor advances it again. Where all 
parties agree to such a settlement, there ig no 
parhioular reason why such an adjustment 
should not operate as a peyment of interest 
nuder section 20. Ifthe debt had been a 
mortgage-debt, and the interest balance had 
been, with the consent of parties, reduced by 
a certain amount and credited in the principal 
account, such adjustment would make a 
very significant alteration in the state of the 
accounts. It would be likewise the oase if 
the damdupat rule were applied under the 
General Law. Such a settlement would bean 
answer toa claim for the interest balance 
made after the adjustment; and it was, there- 
fore, correctly held to be a payment of interest 
under section 20,” 

I think it is unnecessary to refertoany other 
case to which my attention was called, be- 
cause, after all, these two cases are binding 
upon me and all that I have to do is to ‘apply 
them as best I can to the circumstances of this 
C80. 

From what I have already said, it appears 
to me that all the parties did agree to sucha 
settlement, and,if thatis so, there is no reason, 
according to the words of Mr. Justice Ranade, 
why such an adjustment or agreement should 
not operate as payment of interest under seo- 
tion 20. 

I, therefore, hold that the clainris not bar- 
red by limitation. 

It is unnecessary tò discuss the point which 
was incidentally mentioned in the course of 
the argumenta aa to whether or not the Limi- 
tation Act does apply to such claims as these; 
but I may say that under the English Law, 
where such a claim as this would only bar 
the remedy and does not destroy the right, 
it has been held that the Limitation Act does 
apply. 

As to the costs, there-was a considerable 
argument as to what costs I could or ‘ought to 
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allow in this case; but in the view that I have 
taken of the conduct of the claimant, I think 
that point does not arise in this case. [ con- 
sider that. the necessity for the adjournment 
into Gourt and the lengthy hearing in Court 
is entirely due to thecharacter of the affidavit 
which was putin by Mr. Nagindas. Ib conrt- 
ad opposition and was, as I said, on the face 
of it the very reverse of oonvincing. If the 
story he told in the witness-box had been set 
out clearly in his affidavit, I very much doubt 
that the Liquidator would bave refused to 
admit hia claim, or whenitcame before me 
in Chambers I should have thought'it in any 
way necessary to adjourn the matter into 
Court. 

I am of opinion, therefore, that the claimant 
is not entitled to the cosis ofthe hearing -in 
Court even if I considered, that I had the 
power to award them to him. I may point ont 
that the rule in England is laid down in two 
cases. Baily and Leetham's case (4); In re Geno- 
rol Estate Oo; Ha paste Wright and Gamble (5). 
It apparently, 1a that the coats of adjournment 
into Court are allowed if the claimant suc- 
oseda under ordinary circumstances. That is 
all I could have awarded to him and as I 
think that the adjournment into Oourt was 
- rendered necessary by the way in whioh his 
affidavit was drafted, I disallow the oosts of 
that adjournment into Oourt, As to the other 
costs, they are apparently provided for: under 
Rule 663 of the Rules of the High Oourt 
which says,— Such creditors as come in and 
prove their debts or claims pursuant to notice 
from the Official Liquidator shall be allowed 
their costa of proof which will be added to the 
debt." [allow the claimant such coats as he 
would ordinarily be allowed under Hale 663; 
' but no costs of, or subscquent to, the adjourn- 
ment into Court. 

The claim is allowed to the extent of 
Rs, 2,652, and costs under Rule 663 up to the 
time the matter was adjourned into Court. 

No orderas to costs subsequent to that 
order. 


Olaim allowed, 
Attorneys for the Oficial Liquidator: Messrs. 
Wadia Gandhi & Oo. 
Attorneys for the claimant: Messrs. Thakur- 


das A. Gandhi. 

(4) (1869) L. B. 8 Eq. 94; 88 L, J. Oh. 485; 20 L. 
T. 201, 17 W. R. 1078. 

(5) (1872) L. R. 8 Eq. 133. 
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BOMBAY HIGH COURT. 
Civi, Partition Vaneg GuanDiAME db WARDB 
Aor, VIII or 1890. ' 
February 3, 1911. 
Present: —Mr. Justios Robertson. 
In re BAL JAMNABAT were or LILADHAR , 
Kas reer— PETITIONER. . 
Guardians and Wards Act (VIII of 1800,58. 12 cL 2 
(b) —Minor's propsrty —Order directing payment of 
monsy into Court —Heceiver, appointment of, for minors 
property —Jurisdiction —Otvil Procedure Code (Aot V of 
1908), s. 141, O. XXX, r. 10, O. XL, r. 19, soope of. 
. When an applioaiion has been made toa Court 
under section 12 of the Guardians and Wards Act, the 
Court has power to direct the payment of: the money 
belonging to the minor into Court or to appoint a 


. receiver of the property. 


Richardson v. Bank of England, 4 Myl and Or. 168; 
2 Jur. 911; Dubless v. Flint, 4 Myl and Or. 503, 
Hagell v. Currie, L. R. 2 Oh. 419, 88 L. J. Oh. 443; 
18 L T. 8077, 15 W. R. COS; Thakur Prasad v. Fakir 
Ulah, 17 A. 106 ; 22 I. A. 44, relied upon. é 

Rule J, Order XL, Oivil Procedure Code, 1903, is 
not confined to e sult. Section 141 of the Code makes 
thie rule applicable in a proceeding on & petition 
under the Guardians and Wards Act. - 
. Mr. Lowndes, for the petitioner. in support 
of the Order. 

Mr. Ratkes, for Goverdhandas. 

Jadgment.--In this case Mr. 
Goverdhandas Goculdas Tejpal has takeh 
oub& summons calling upon one Haridas 
Naranji to show causa why the order .made 
by me on the 10th of November 1910 shéuld 
not be set aside., The order referred to was 
made ab the instance of the petitioner 
Haridas Naranji and directed Mr.. Gover- 
dhandas (toopldas Tejpal to pay into 
Court the sum of Hs. 4,141-9-1, bsing the 
amount due by-him to Bai Jamnabai, the 
minor, at the foot of her Samadasaaé acoount. 

The summons is supported on two grounds: 
(1) that no notice of the particular order 
which was made on the 19th of November 
was ever given to Mr. Tejpal; and (2) that the 
facts were not fully set before the Court. 

Às- to the notice that was sent, it appears 
that on the 18th of November a letter signed 


. by Messra. Maneklal & Co., the petitioner's 


attorneys, was served on Mr. Tejpal and ib 
distinctly gives him notice that an application 
will be made the next day to the Sitting 
Judge in Chambers for an order in terms of 


"prayer (b) to the petition. The terms of 


that prayer (b) are set outin the letter and 
are as follows: “ That in the meanwhile and 
pending these proceedings & receiver: may be 
appointed to take charge of the amount. of 
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Ha. 4,141-9-1 dae and payable to the minor 
by Mr. Goverdhandas Goculdas Tej pal or such 
other order. may be passed to protect the 
property of the said minor as to this Honour- 
able Court may seem meet.” It appears to me 
that Mr. Tejpal has no grievance on the 
ground that he did not get sufficient notice 
of the application about to be made. . It was 
impossible for the applicant to know before- 
hand the exaob order that the Judge in 
Chambers would be willing to make. Asa 
matter of fact the application that was made 
was fora receiver and the order that was 
made at the instanoe of the Court itself. 

As to the facts which are said to have 
been concealed from the Court, I have con. 
sidered the petition very sarofally and I 
cannot see that any fact of any real impot- 
ance was oegoealed by the petitioner from 
the Oourt when the order of the 19th of 
November was asked for and made, 

Turning now to the points of law which 
were relied upon as showing that the order 
of the 19th of November was made withont 
jarisdiotion, it was suggested that under 
_section 12 of the Guardians and Wards Act 
the Court had no power to direct that the 
property in the hands of Mr. Tejpal and 
belonging to Bai Jamnabai should - be 
paid into Court. The worda of the 
Act are, that the Court "may make such 
order for the temporary custody and protec- 
tion of the person or property cf the minor 
as it thinks proper." Bat reliance is placed 
on clause 2(b) of that section, which provides 
that any person to whom the temporary 
custody sad protection of the property of 
the minor is entrusted is not empowered by 
anything under.that section to dispossess 
otherwise than by due course of law any 
person in possession of any of the property. 

In the first place, as to the power to order 
the money to ba paid into Court, it is necessary 
to note the exact circumstances under which this 
money came into the handa of Mr. Tejpal. In 
Exhibit A, to the affidavit of Mr. Tejpal of 
the Bth of December 1910, is set out the 
entry in his oash book under date the 9th 
of August 1907 and it runs aa follows :— 
"Oredited to the account of Bai Jamnabai the 
daughter of Thakar Purshotam Vassonji and 
Thaker Liladhar Khetsey, Re. 4,000, 4. e, 
rupees four thousand. The moneys heve 
been deposited as the Palla mionies of Bai 
Jamnabei for making ornaments for her, 


~ 
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The same have been credited. This amount 
is payable when both Thakar Purshotam 


. Vassonji and Thaker Dhanji Jerem some 


jointly. Interest at annas 8 to be paid." 
Exhibit B to the same affidavit isa writing 
dated 22nd March 1909 signed by Dhanji 
Jeram and is as follows:— "To Shet Gover- 
dhandas Goouldas Tejpal. Written by Thakar 
Dhanji Jeram on Ashad Vad 30 Friday 
Sambat 1963 (9th August 1907) a sum of 
Ha. 4,000 have been deposited with you in 
the name of Bai Jamnabai, daughter of 
and wife of 
Thakar Liladhar Khetsey. The samo are 
deposited for the Palla ornaments on the 
occasion of her being betrothed to Thakar 
Liladhar Khetsey. In your books it has 
been got written -by us that the said monies 
should be returned to me and Thaker Par- 
shotam Vassonji when we jointly: approached 
you. By this writing I authorize Thakar 
Liladhar Khetsey to join the said Thakar 
Purshotam Vassonjiin my place and atead 
and to receive jointly the said monies. 
Samvat 1965, Chaitra Sud J, 22nd March 
1903. (Sd.) Thakar Dhanji Jeram by his 
own hand.” Exhibit O is a translation of an 
entry in Mr. Tejpal' Nondh for October- 
November 1909, and is as follows:— Credited 
to Bai Jamnabai, danghter of Thakar ,Pur- 
shotam Vassonji Mudrawella, Kartak Sud lat, 
Sunday, Re. 4574-10-9, 3. 6, four. thousand 
five hundred and seventy four annas ten 
and pies nine. Your Palla monies. are 
credited in your avd ycur husband Liladhar 
Khetsey’s s&ocount. That account having 
been closed by your father’s request the said 
amount is credited to you and debited to you 
and your husband Liladhar Khetsey. Until 
you come of age the said amount is to be 
payable to both your father the said Thakar 
Parshotam Vassonji and to your husband the 
said -Thakar Liladhar Khetsey when they 
comes jointly. Interest runs at annas 8. 
Rs. 4,574.10 9. Debited to Bai Jamnabai 
Te Thakar Liladhar Khetsey. Ha. 4,574. 
I 3? 

In the petition of Haridas Naranji TM 
entries are set out, one of the 18th of July in 
the Samadaskat book given by Mr. Tejpal to 
Bai Jamnabai; the earliest of these is dated 
the 14th of November 1909 and from that it 
appears that the balance of Palla money was 
on that date transferred to the- personal 
account of the minor Bai Jamnabai. The 
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entry is signed by Mr. Tejpal himself. The 
other entry of the 18th of July 1910, also in 
ihe Samadaskcé book, shows that on that date 
the.sum of Rs. 700 was drawn from this 
money and that the same were oredited by 
the hands of Thakar Purshotam Vassonji 
and Thakar Liladhar Kheteey. As to how 
these two persous’ names appear in the last 
entry, itis only necessary to refer to the 
Exhibits to the affidavit of Mr. Tejpal of the 
bth of December 1910 which have alresty 
been set out. 

The result of these entries appears to me 
to be clear, namely, that this money was paid 
over by the father of the bridegroom as the 
Palla monies of the minor Bai J&mpnabei to 
Mr. Tejpal, and that after the marriage they 
were tranafered by Mr. Tejpal tothe personal 
account of Bai Jamneabai, it being agreed that 
the account should be operated npon until 
the ocming of age of Bai Jamnabai hy these 
two persons Thakar Purshotam Vassonji and 
Tbakar Liladhar Khetsey. I consider, under 
these circumstances, that Mr. Tejpal has 
definitely acknowledged the amount to he 
due io the minor Bai Jamnabai; and, ibat 
being £o, the authorities leave ro doubt on 
my mind that the proper order to make is to 
direct the payment of the money into Court. 

I may refer in this oonnestion to Mr. 
Simpson's Book on Infants, 3rd Edition, at 
page 345. There he saya, at the top of the 
page,— Where there was any danger that 
the fund would be lost, or that the trustees 
would not properly execute the trusts, tke 
old practice seems to have been to require 
them to give security; bub «the modern 
practice is to order the funds to be paid 
or transferred into Court. It is not necessary 
to show that the fund isin danger, or that 
the trustee has abused or intends to abuse 
his trust; the cesíwe que trus has a right 
ew debito gustst¥a to have the fund brought 
into Court. Applications for this purpose are 
generally made by summonr, and must be 
founded upon some admission by the person 
required. to make the payment.” The cases 
cited in the foot-note fully bear out the 
statement of the law contained in the text :— 
Richardson v. Bank of England (1) ; Dubless v. 
Flint (2) ; Hagel v. Ourrias (8). 


(1) 4 Myl. and Or, 165, 2 Jur. 911. 

(2) 4 Myl. and Oi. 502, 

(3) L. R. 3 Ch. 440; 86 L, J. Oh. 448, 16 L. T. 307, 
ib W. B. 606, 


- 
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This English practica appears to be eribodi- 


.ed in the Civil Procedure Code in Order 


XXXIX, rule 10, which provides that "where 
the subject-matter of a suit is money and 
any party thereto admits that he hodldsa,wach 
money as a trustee for another party, or 
that it belongs or is due to another party, 
the Court may order the same to be de- 
posited in Oourt or delivered to such 
last-named party, with or without security, 
subject to the further directions of the Court.” 
—. I think, however, it is desirable to deal 
with the argument that was  preesed to 
me on the question as to whether or not 
the Court had power in such cases to ap- 
point a receiver. Asa matter of fact, Mr. 
Tejpal, in his affidavit, upon which he 


.founded his application for this summons, 


stated in paragraph 5,— I did not think 
it necessary to appear in the notice snd 
incur. unnecessary costs as I was not at all 
of a ræ 
ceiver herein.” And I understood from his 
Counsel that by that he meant that if a 
receiver had been appointed he would not 
have taken objection to the order or sought 
to have it set aside. However, ‘in the course 
of the argument on the first point, namely, 
whether the proper order was to direct the 
payment of the money into Court, it appeared 
that his Oounsel made ita part of his argu- 
ment that not only did the provisions of seo- 
tion 12 of the Guardians and Wards Act not 
justify the Court in ordering the money to be 
paid into Court but that also it had no power 
to appoint a receiver in such a case. This,'of 
course, he put forward as part of the argu- 
ment and as a matter of law and not as in 
any way meaning that his olient ‘wished to 
resile from the position that he had teken up 
in bia affidavit. As the matter is one of very 
great importance in the administration of the 
Court's jurisdiction in relation to infants, I 
think it desirable to say that l have no doubt 
that the Court would have had powerin this 
case to appoint a receiver had it considered it 
necessary or proper to dozo. Turning again 
to the English practice, as stafed in Simpson 
on Infants, at page 852, I find it stated that 

"though a receiver of an infant’s estate may 
-be appointed on petition or summons with- 
out suit, yet the more usual course is to ap- . 
point a Rice the person &nd estate with- 
out receiver. Under the Judicature Act, 
1878, section 25 (B), a receiver may be ap- 
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pointed by an 
Court in all causes in which it appears to 
the Court to be just or convenient that such 


order should be made, and the Oonrt in. 


now free from the old rales ag to the time 
at which and cases in which a receiver 
would be appointed." Turning to the Code, 
very wide powers are given to the Oourt as 
regards the appointment of a receiver. Bec- 
tion 141 of the Code provides that the pro- 
cedure laid down in the Code in regard to 
suits should be followed as far as it can be 
made &pplicáble in all proceedings of any 
Court of civil jurisdiction; and having regard 
to the terms of section 12 of the Guardians 
and Wards Act thatthe Court may make suoh 
order for the protection of ihe person and 
property of the minor ag ib thinks proper, I 
am of opinion that section 141 of the Oode 
makés applicable in a proceeding on a peti- 
tion under that Act the sections and Orders 
dealing -with the appointment of the receivers. 
This view is supported to some extent by the 
observations of their Lordships of the Privy 
Council in Thakur Prasad v. Fakir- Ulah (4). 
, Under Order XL, rule 1, where it appears 
to the Court to be jzst and convenient, the 
Court may by order appoint a receiver of any 
property, whether before or after deoree. The 
terms of the order could hardly be wider and it 
appears to me that if the Oourt is of opinion 
that it is necessary for the protection of the 


properly of the minor to appoint a receiver 
then, reading these sectiona and orders to-. 


gether, it haa the clearest power to do so. I 
cannot think that Order XL, rule 1,is con- 
fined, as was suggested, o a Bulb It is 
quite true that the words “whether before or 
after decree’? are used in sub olause (a) of 
sub-section (1) of Order XL, rulel. Bat, 
having regard to what I have already said 
as to section 141 of the Oode, I do not 
think that the appearance of ilios words in 


that Order onusts the jurisdiction of the- 
In my opinion to hold otherwise. 


Court. 


than as I have done would be to render 


section 12 of the Guardians and Wards Aot 


practically nugatory. If the Court can 
neither order the person having the cuatody 
of the properly to pay the money into Court 
(Order XLIX, rule 10) nor appoint a re- 
ceiver (Order XL, rule 1) of the property 
pending the further order of the Court, it is 


(4) 17 A. 108; 32 1. A. 44. 
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‘from Mr. Tejpal. 
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difficult to bee what effective means it could 
take to protect the property if it considered 
that it was in danger in the hands of the 
person having possession or custody of the 
property at the time the application is made 
-to the Court. 

The only other point that I think 1 need 
notice on this part of the case is the sugges- 
tion that the order for payment into Court 
effected a hardship on Mr. Tejpal in that the 
réceipt of the Prothonotary for the money 
would not be an effectual discharge of hig 
liability to Bai Jamnabai, Bat I do not think 
there is any substance in this contention. As 
a matter of fact, if any body was a trustee of 
this properly it was Mr. Tejpal himself, He 


"had expressly acknowledged that he held the 


money on account of Bai Jamnabai; and the 
account stood, so far as can be gathered from 
the entries to which I have already referred, 
in the name of Bai Jamnsbai. It did not 
stand in the names of the alleged trustees 
Thakar Purshotam Vassonji and Thakar 
Liladhar Khetasey. The arrangement that 


.the money was tobe paid to them on their 


joint application was merely one of oon. 
venience in order to enable the minor to have 
the ornaments made for her without waiting 
until she came of age. Bat in any case it is 
obvious that all. parties acknowledged that 
the monies belonged to Bai Jamnabai, who- 


- ever held them in trust for her. Both Lila- 


dhar Khetsey and Parshotam Vassonji had 
demanded this money from Mr. Tejpal and 
both those pensons consented to the appoint- 
ment of a guardian of the minor’s property 
for the purpose of recovering thia very sum 
This seems sufficient to 
dispose of any contention of Mr. Tejpal that 
he was exposod to the risk of further de- 
mand if he had complied with the order of 
the Court. 


It was not contended bafore me that the 


. order had baan made wrongly so far: as the 


order was Based on thé alleged danger to the 
property. The points that were taken bə- 
fore me were purely legal ones and no point 
was made that any falas statement had been 
made to the Courb regarding the neceasity 
of some menns being taken for the proteo- 
tion of the minor's property. 


In my opinion, therefore, there is no 
ground whatever forseiting aside or modify- 
ing my order of the 19th of-November, and 
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this sammons must, therefore, be discharged 


with costa. 
i Nummons discharged. 
Attorneys for the Petitioner:  Measrs. 
‘Mansklal & Oo. 
Attorneys for Goverdhandas: Messrs. _ 


Bhaishankar, Kanga & Gsrdhartal. 





E (s. o. 18 Bom. L. B. 508.) 
. BOMBAY HIGH COURT. 

Scconp Civit, Appear No. 844 or 1910. 
February £8, 1911. 
Fresent:—Sir N. G. Chandavarkar, Kr, 
Judge, and Mr. Justice Heaton. 
TRIMBAK KASHIRAM SHIMPI— 
APPELLANTS 
certus 
ABAJI CHIMNAJI PATIL— R RESPONDENTE. 
Dekkhan d riste’ Relief Act (XVII of 1879), s. 
18, el. (c) —Civil Procedure Code (Act XIV of 1833), s 8. 
357 A— Civil Procedure Ooda (Act V of 1003) — Repeal 
of s. 257 A—S. 13 (c) not affectod—Interpretation of 
statutes — Act tnocrporating provision of another Act by 

re| erenco— Bapeal of latter 

Bection 18 (c) of the Dokkhan Agriculéurists Relief 
Act cannot be regarded as repealed in consequence of 
the repeal of section 257.4 of the old Civil Procedure 
Oode by the New Oode. 

Where a statute is incorporated by referenoe into 
a second statute, the repeal of the first by a third 
does not affect the second. 

Olarks v. Bradlaugh, (1889) 8 Q. B. D. 00; 51 L. J. 
Q. B. 7; 46 L. T. 53; 80 W.R. 55 relied upon. 

Second appeal from the decision of the 
Firat Olasa Subordinate Judge, at Nasik, 
in Appeal No. 147 of 1909, varying the dec- 
ree passed by the Subordinate Judge of Sin- 
nar, in Civil Sait No. 155 of 1908. 

Mr. Paicardhan, for the Appellant. 

Mr. R. R. Desat, for the Respondent. 

Judgment. The question is whether 
section 13 (c) of the Dekkhan Agriculturists’ 
Relief Ack must be regarded as repealed in 
consequence of the repeal of section 257A of 
the old Code of Civil Procedure (Act XIV of 
1882) by the new Code (Act V of 1908). 
That section of the Dekkhan Agriculturists’ 
Relief Act incorporates by referenoe section 
257A of the old Code; and it is urged by Mr. 
Patvardhan for the appellant that its repeal 
has the effect of repealing section 13, cl. (c) of 
‘the Act also, But, in the words of Brett, L. J., 
in Olarke v. Bra dhawak (1). “Where a atatute 
is incorporated by reference into a recond 

(1) (1889) 8 Q. B. D. 66; 51 L. J. Q. B. 7, 48 L. T. 
62, 80 W. R- 56, 
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statute, the repeal of the first by a third does 
not affect the second.” Ses also Maxwell on 
Statutes, 8 rd Edition, p. 590. 
For these reasons the decree muat be con- 
firmed with costs. 
Decree confe mea. 





(1. c. 18 Bom. L. B. 511.) 
BOMBAY HIGH COURT. . 

Bxooxp Civi, ÀrPzman No 185 or 1910. 

April 3, 1911. .. 
Present:—Bir N. G. Chandavarkar, KT., 

Judge, and Mr. Justice Heaton. 
HUSAINKHAN SARDARKHAN— 
APPELLANT 
: POT INS 
GULABKHATUM — RrsrospzsT. 

Muhammadan Law—Dower—No porlion of dower 
declared prompt—Power of Oourt to find whole prompt 
— Right to prompt dower, when rests—Consummation, 
effect of —Restitution of congugal rights. 

Where no specific amount of the dower has been 
declared ble and there is no evidence of what is 
customary, the Court tan hold upon the facts ofa - 
case that the whole dower is erigible. 

Fatma v. Sadruddin, 3 B. H. O. B. 204, explained. 

Prompt dower is payable immediately on the 
marriage taking place and it must be paid on demand. 
The right of & wife to prompt dower is not dependant 
upon consummation of marriage. A suit for recovery 
of prompt dower is not premature for want of 
consummation 

It is only by paymon of the prompt dower that the 
husband is entitled to consummate the marriage or 
enforce his conjugal rights. 

The right to restitution of conjugal righis, so far 
from being a condition precedent to the payments of 
prompt dower, arises only after the dower has been 
paid. 


Second appeal from the decision of ‘the 
District Judge of Surat, confirming the decree 
passed by Joint Suborditiate Judge of Surat, 
in Civil Sait No. 224 of 1903. 

Mr. Manubhas Nanabhai, for the Appellant. 

Mr. L A. Shah, for the Respondent. 


Judgment.—Two pointa of law have 
been argued in this recond appeal. Feret, it 
is contended that the District Judge is wrong 
in holding the whole amount of the dower to . 
be prompt and the decision of this Couft in 
Foima v. Sadruddin (1) is relied upon by the 
appellant’s Pleader in support of the conten- 
tion. Thereit was held that, where no speci- 
fio nmcunt of dower kad been declared exigi- 
ble and there was no evidence of what was 


ocuglomary, it was nob an error in Jaw forthe 
(1) 2 B. H. C. B. 204. 


* 
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Oourt of facts to hold one-third only of the 
whole amount tobe exigible during the life 
of the husband, the remaining two-thirds bs- 
ing payable on his death. The decision in 
question lays down no inelastio principle of 
law, but merely points out what, in the cir- 
comstances of the case, was an equitable rule 
to follow. "The learned Judgeis, therefore, 
right in holding upon the facts of the present 
case that the whole is exigible. 

Néxt, it is urged that in the case of prompt 
dower, the right of ‘the wife is dependant 
upon, and doea not arise until after consum- 
mation of the marriege. According to Muham- 
miadan law, marriage is a civil contract and 
dower is & neceasary result of it, being & part 
of the consideration for her agreement to be- 
come her husband's wife by consummating the 
marpiage: Mastan Sahib v. Assan Bibi Ammal 
(2). Oonsummation is nob a consideration 
for the marriage contract but is performance 
of the contract. Prompt dower (Muajjal, as it 
is called) is páyable immediately on the mar- 
riage taking place, and it must be paid on de- 
mand, If it were payable on oonaeummaiton,. 
the authorities on Muhammadan Law would 
have said go, instead of using the word ‘‘de- 
mand." And this ia in accordance with Kunht 
v, Moidin(8) where it is said,— The Maham- 
madan matrimonial contract involves separate 
„and independent contracts by the husband and 
wife. The wifeis by oontract bound to sub- 
mit herself to her husband and he is bound to 
pay the prompt or other dower according to 
the contract, or if noaum agreed on, acoord- 
ing to the provision ofthe law. Each. has a 
gepwate remedy against the other for non- 
petformance of the contract.” In Rannes 
Khajwrumnisa v. Risanniszsa (4) it was held 
that under Muhammadan Law, itis only by 
payment of the prompt dower that the hus- 
bard is entitled to consummate the marriage 


' or enforce- his conjugal rights and that unless - 


delay is stipulated for and agreed to, it should 
be paid at the time of the marriage, it fol- 
lowh that the right to reatitution, so far from 
being’s condition precedent to the payment 
of prompt dower, arises only after the dower 
has been paid. 

The decree must, therefore, be confirmed 
with costa. í 


Decree confirmed. 
(3) 28 W. 871. i 
(3) 11 M 827. ' 

(4) 18 W. R. 371; 5 B. L. R. 84 


r 
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(8. a. 13 Bom. L. R. 317.) 
BOMBAY HIGH OOURT. 
FissT Civit ÀÁprPmaL No. 51 or 1910. 
April 10, 1911. 
, Present:—Sir Basil Soott, Kr., Ohief Justice, 
and Mr. Justice Batchelor. 
LAKHMIOHAND REWACHAND-— 
APPELLANT 


VETERE 
KACHUBHAI GULABOHAND— 
RESPONDENT. i 

Oivil Procedure Oods (Act V of 1908), O. I, r. 10, 
O. XXVI, r.18—Partition decree— Death of defendant 
—Statement of suit-—Application to.sct aside abatment 
mot made in time—Application for issue of commission 
—Inherent power of Oourt—AU parties to be before 
Court in partition oases —Addttion of parties—Lint- 
tution Act CIX of 1908), Boh, Z, Árt^ 171. 

A partition dearee was obtained on 5th April 1892. 
One b, who was a defendant in the suit, died on 18th 
October 1893, leaving him surviving a minor son the 
applicant, who attained majority on 7th Feb 
1807. On 18th April 1910, the applicant made an 
application for tho-isaue of a commission to make a 
partition aocording tothe rights declared in the 
partition decree: "DP 

Held, (1) that the mit abated as soon as tho Otvil 

rooedure Code of 1908 came into. force so für as re- 
garded tho applicant’s father who was a party, and 
tho application to set agide'the abatement by ‘adding 
the applicant a3 the legal representative, not having 
been made within 60 days, was barred: under Article 
171 of the Limitation Act, 1606. - t 

added as & defend- 


(2) That the applicant should be 
ani in the suit, being bound by all the proceedings 
up to date, ns in a partition suit alk\the-parties should 
be before the Court and the suit had actually roached 
the stage of a commission to divide the property and 
ihe applicant wus a sharer. a QE ` 
| Nothing in tho Civil Procedure Code, 1903, limita 
or affecta the inherent power of the Court to make 
such orders as may be necessary forthe ends of jus. 
tice. Under rule 10 of Order T, the Court may, at 
any stage of the proceedings, order thet the namo of 
any person, whose presenté- may bon in 
order to enable the Oonrt effectually and completely 
to adjudicate upon and settle all the questions in- 
volved in the suit, be added. _ 

Appeal from an order, parsed by First 
Class Subordinate Judge at Poona, in Miscel- 


]aneous Application No. 118 of 1910.. 


Facts.—On 5th April 1852, A. obtained 
a partition decree against R. O. D. and EK. E. 
died on 18th October 1898. He left him 
surviving & miror son, the applicant, who 
aitained majority on 7th February 1907. 

On iLe 16th April 1910, the applicant 
made av application for the it&ue of a comis- 
sion io divide the properly according to the 

_ shares ascertained and declared in the parti- 
tion decree. | 

The application: was 


4 


cppceed on the 
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grounds that the applicant was nota party 
to the suit; that the suit had abated so far as 
he was concerned, and that his application was 
time berred. 

Mr. S. R. Bakhals, for the Appellant. 

Mr. G, K. Dandekar, for the Respondent. 

Judgment.—We think that the suit 
abated as soon as the Civil Procedure Code 
of 1908 oame into force so far as regarded 
ihe applicant's father who was a party, and 
the application to set aside the abatement by 
adding the applicant as the legal represen- 


tative, not having- been made within sixty. 


days, is barred by Article 171 of the Limita- 
tion Act of 1988. It is obvious, however, 
that in a partition snit all the parties should 
be before the Court. The suit bas actually 
‘reached the stago of a commission to divide 
the property, and the applicant is a sharer. 
Nothing in the Code limits or affects the in 
herent power of the Court to make such or- 
ders as, may be necessary for the enda of 
justice, and under Order I, rule 10, the Court 
may, st any stage of the ‘procesdinga, order 
that the name of any person whose presence 
may be necessary in order to enable the Court 
effectually and completely ta adjudicate upon 
and gettle all the questions -involved in the 
suit, be added. We, therefore, order that the 
applicant be added asa defendant in the suit, 
being bound by all the proceedings up to 
date. 
Ocets costs in the cause. 


Order set aside. 


(s. o. 18 Bom, L. R. 552.) 
BOMBAY HIGH. COURT. 
Firer Civin AppaaL No. 158 or 1910. 
April 10, 1911. 

F*eseni:— Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
KASHIBAI GANESH-—ArPELLANT 

Der, 
SITABAI RAGHUNATH SHIVRAM— 


RESPONDENT. 
Hinds Law— Mitakshara—‘Succession— Paternal wn- 
cle’s grandson — Paternal uncle's widow. 
Under Hindu Law as governcd by the Muakshara, 
a paternal uncle's grandson isto be preferred to the 
paternal unclo's widow as an heir to the propositus 
for the purpose of grant of Letters of Administration. 
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Lallubhai v. Mankyvarbai, 3 B. 888; Rachawa v. 
Kaliwgappa, lO B. 716; Bhyah Ram Singh v. Bhya^ 
Ugur Singh, 13 M. L A. 878 at p. 804; 5 B. L- R. 203, 
14 W. B, 1(P. C.)  Kallia& Rai v. Ram Chundar, 24 
A. 128, relied upon. 

. First appeal from the decision of tho Aas- 
sistant Judge, Poons, in cians ot appli- 
cation No. 98 of 1910. 

Mr. J. B. Gharpure, for the Assaint. 

Mr. P. D. Bhide with him Mr. L. B. Petkar,- 
for the Respondent. í 

Judgment. —The question which we 
have to decide is whether among fhindas in 
this Preeidenoy, governed by the law of the 
Mitakshara, a paternal uncle's widów or a 
paternal unole's grandson is to be preferred 
as ao heir for the purpose of grant of Letters 
of Administration. That the paternal uncle'a 
widow ig a gotraja sapinda eligible for inherit- 
ance, results from the decision in Lilwbhai 
v. Mankuvarbai (1), which was affirmed by 
the Jodicial Committee. The question 
which now comes before the Oourt was 
anticipated by Mr. Jastioe West in bis 
judgment in that exse in the following 
passage: 

"The recognition of the widows of gotraja 
sapindas as themselves gotraja sapindas, how- 
ever slender the basis on whidh if original. 
ly rested so far as collaterals are concerned, 
has become & part of the customary ` law 
wherever the doctrines of the Mitckehara 
prevail, and the Courts must give affect to 
it accordingly. Whether, indeed, the widow 
of a collateral should take before the son or 
grandson'of the same man, may admit of 
question. The mother of the prorponius 
takes before her Bon or grandson, and a 
like precedence is assigned to his grand- 
mother and great-grand-mother; but brothers’ 
wives, on the other hand, are not menfsoned 
between brothers and their sons in Yajna- 
valkayas’s text, nor has YVijnaneshwara 
found a special place for “them or for 4 de- 
soendant’s widow as he has for the daughter's 
son. Althongh, therefore, a woman, béoom- 
ing a member of ber husband's family, » takes 
the benefit of a rule resembling that ot the 
Roman Law, yet as in that law the widow's 
right of inheritance was limited and of late 
introduction, the ‘gradus’ applying, in 
strictness, only io blood relations, s0 ana- 
logy may be thought to lean somewhat to 
the preference of the eldest surviving male 


AB E of any branch to the widow 
(1) 2 D. 888 
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of any collateral in the same line; but the 
point cannot be finally decided until it arises 
in the proper form. It is enough for 
‘the purposes of the present case to say 
thet a ‘widow in a nearer collateral 
line has precedence, according’ to the Milak- 
shara, over a male in a. remoter - line" 
(page 445). - 

In & subsequent passage he states TE 

"If the foundation of the rights of widow, 
of goírujas under the Mtfakshara is slender 
under the Mayxkha it may be ‘called - almost 
shadowy” (page 447). 

In Rachaca v. Kalingapa (2) the Court 
gave effect to -the opinion thus expressed 
by West, J., by holding that a' paternal: 
uncle's son was to be preferred to jhe 
widow ` of another paternal uncle of the 
proponíus, Mr. Justico Telang express- 
ed the conclusion of the Oourt in these 
words,— 

“When it is remembered that the widows 
of collaterals among the gotraja are not 
specifically mentioned, even in those works 
like the Mitakshara where oollateral males, 
like unole's sons, eto., are expressly named, 
it seems to be the fairer interpretation 
of the law to hold that a female gotraja 
sapinda in any one line oannot exclude 
any -male properly belonging to that Jine. d 
(page 720). 

The question then is, whether ie paternal 
.unele's grandson oan be said to be a male 
properly belonging to the line to which 
& paternal unole'g widow belongs within 
the meaning of that judgment. In dealing 
with the question of lines of .desoent Mr. 
Justice Telang makes the following observa- 
tions : — 

"In the Hiiakshara, Ohapter IT, section 5, 
PL 4 and 5, ib is laid down that the pro- 
pinquity of gofrajas is to be determined by 
lines of descent —thab is to say, the inherit- 
ance is to go firstin the line (the ‘word in 
the original is santana, literally ‘continua- 
tion’) of the paternal grandfather. then, in- 
default of any one in that line, of thepaternal . 
great grand-father, then of the paternal great- 
great-grand-father, and so forth. Now, ordi- 
narily, there can bano doubt, that each of 
those lines must be treated as represented, or 
continued, by any male member belong- 
ng-to that line in preference to any female. 


in an undivided family no female mem- 
3) 16 B. 776, 
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-Oommittee that 


! bol 


ber of the family would be ordinarily regarded 


as répresenticg the family, while any male 
member was alive, so it should bə in the 
case of the ‘lines’ to which the Mitakshara re. 
fers," (page 719). 

It has been laid down by- the.  Judioíal 
the line of < süupindas 
includes descendants in the sixth degree: 
Bhyah Ram Singh v. Bhyah Ugur Singh 
(3). The respondent as uncle's grand-son 
of the -propositus is third in descent from 
the grand-father from whom the line of 
collaterals springa, and, therefore, well 
within the line. This is not disputed, bnt 
it is argued that the lines of collaterals are, 
according to the better opinion, interrupted 
after the second in descent from the anoestor 
from whom they, spring, and that the third - 


.in descent is. . poatponed . both to. the first 


and second in descent in. more remote 
collateral lines and also to the last four in 
descent ih all earlier collateral linea. The 
argument is supported by reference to 
Suraya v. Lakhminarasamma (4) and to the 
article on Sapinda relationship in Appendix 
lIl of. Mandlik's Hindu Law. ' The views 
éxpreésed in these authorities have by no 
means obtained urijversal acceptance ; the. 
arguments | in favour of an uninterranted 
line of six descendant goéraja sapindas from ^ 
each of six male ancestors are to be found 
in West and Buhler's Hindu Law (3rd 
Edn., -pp. 114—123) and Kalian Rar v. > 
Ram Ohundar (5). We do not think it 
necessary in this case to discuss the argu- 
ments on either side in connection with this 
difflonlt question as’ the decisions of this 
Court to which reference has been made 
would not, in our opinion, Justify the prefer- 
enoe of the widuw of a gotrara sapinda to any 
male sapinda . within the six degrees of the 
same line for the purpose of inheritanoe 
&mong oollaberais. - 

The grandson of the unole is, therefore, to 
be preferred to the widows of pung .unoles 
of the propositus. 

We affirm the order of the lower Court, 
The parties may have their costs ont of is 
estate. 


d Order confirmed. 
(8) 18 M. L A. 878 a p. 304, 6 B. L. R. 993.14 
W. R. 1 (P. 0.). 
(44 65-291]. -. 
- (5) 944.138. o 
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In re LAKHMIDAS XHINJI- SPTNXNING AND WEAYIKG CO. D 


(1. Ga. 18 Bom. L. R, 658.) 
BOMBAY HIGH COURT. 
~ Orvin Appaat No. 28 or 1910. 
March 6; 1911. 
Prereni— Bir Basil Scott, Kr., Ohief Justice, 
and Mr. Jaloe Batchelor 
In re LAKHMIDAS KHIMJI SPINNING 
anD WEAVING COMPANY Lop. > 
GOVERDHANDASKHATTAOC-—APPBRLLAXT 


: DOT HiS l 
J. SANDERS SLATER —HraroxpEkT. 
Companies Act (VI of 1883), s. 169—Order tn toinding- 
wp procesding— Appeal—Notice— Computation of the 
period prescribed —Date of ordtr—Soending of memo- 
randum to reepondent—Iiling of cross-objeciiona — 

Letters Patent, cl, 15. 

In computing the perlod of limitation of three 
weeks prescribed by section 168 of the Companies 
Act, the order appealed against must be taken to haro. 
been made on the day it was pronounced and nob on 
the day on which it was drawn up. 

Es parts Hookey, in the matter of the Rixa Coal and 
Tron Company, 4 De G. F, and J. 450; 81 L, J. Oh. 
429; 8 Jur. (x. a) 900, 6 L. T. (x. s ) 5667,10 W. B. 
701, relied upon. , 

The sending of a memorandum, of appeal to the 
' respondent is not such a notice as is contemplated in 
section 169 of the Companies Aot, because it is nob 
a notice given in the manner in which notices of 
7 digne disi are ordinarily given under the Code of Civil 

Ta rs New Oallao, 2320h. D.'484 52 L. J. Ch. 283 , 
48 L. T. 261, 81 W. R. 185, relied upon. =, 

Iattle’s case, 8 Oh. D. 806, nob applied. 

The mere fact that the respondent has filed cross- 
objections to an appeal does not prejudice him in 
objecting that the -statutory provisions as regards 
notice hare not been fulfilled. 

Section, 169 in no Way derogates from the provision 
contained in clanse 15 T. the Lefters Patent, but ih 
directs that in the case of ap from orders made 
or given in the matter of winding-yp of a oompany by 
a Oourt, ihe appeal shall not bed. heard unless notice 
is given in & certain manner. f 

Mr. Raikes, for the Appellant. 

Mr, Weldon, for the Respondent. 

Judgment.-— This is a motion for an 
order to extend the time for giving notice 
of appeal under section 169- of the Indian 
Companies Act until: the 9th of May 1910. 

An appeal has been filed sgainat an order 
madé by Mr. Justice Macleod on the 128th’ 
of April 1910, and ia now, and has for some 
weeks been, upon the list of appeals for 
hearing. - The memorandum of appeal, against 
that order was filed by the applicant on the 
22nd of April 1910, and on the 97th April 
the applicant’s Solicitors wrote to the Pro- 
thonotary requesting him to issue a notice 
of appeal for servica upon the respondent, 
The notice was prepared and sealed by the 
Prothonolary on the 8rd of May 1910. It 


appears from the Court-fee stampa affixed. 


to that notice that ib was ready for issue 
on the 8rd of May as the issne stamp 
bears: that date. It was taken from, tha 
Prothonotary'a office by, the -pplicanf’s 
Attorneys on the dth of May. Tt was lodged 
by them with the Sheriff on the 6th of May, 
with & request that he would serve it upon 
the respondent's Attorneys. It was received 
by him at 12 noon on the 6th and “was 
served on the respondent’s Attorneys on the 
9th of May. On that date also a noticé- of 
the appeal was affixed in the Conurt-house in 
accordance with the provisions of the Civil 
Procedure Code, Order XLI, rule l4. 

Now, this being an appeal from an order | 
made by ‘the Court in the matter of the 
wiuding-up of a company the provisions- of 
section 169 of the Companies Act apply, and 
that section provides that sn -appeal shall lie 
in the same manner -and subject to the sama 
conditiona in and subject to which appeals 
may behad from any ordsr or decision of 
the same Court in esses within its ordinary 
juriadiction, subject to this restriction that no 
such re-hearing or appeal shall be beard un- 
leas notice of the same is given within three 
weeks after any order complained of has been 
made, in the manner in which notices of 
appeal are ordinarily given under the Code of . 
Civil Procedure, unless such time is extended - 
by tha Court of Appeal. The section, tlteré- 
fore, imposes a restriction upon the Court as 
to the hearing of the appeal, and the condi- 
tions of the section cannot, we think, be 
waived by any act of the parties. 

The first’ question which arises is, when 
the three weeks after the order complained of 
expired. That depends upon when the order 
complained pf was made. The words of sec. 
tion 169 in thia respect are similar to the words 
of the English Companies Act of 1862 and of 
the Ácfof 1848, 19 and 18 Vic, o. 108, It was 
decided by the Lord Ohapcellor in E» parie 
Hookey, in ihe matier of ihe lIhson Coal and 
Iron Company, (1), that the time at wliqh an 
order is made within the meaning of section 
88 of the Companies Act of 1848 is that of 
the order being pronounced and of its date, 
and not that ofita being drawn up. An 
appeal, therefore,ina winding-up case wns held 
to be too late when brought beyond three 
weeks from the former, though not from the 
latter period. The reason given by the Lord 
Chancellor in so deciding was that an order 


(1) (1883) 4 De G. F. & J. 450, 81 L. J. Oh. 
8 Jur, (X. &) 900; 6 DL. T. (ma) 507, 10 W. R, 701, 
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of the Court of Chanoery, however long a 
time might elapse in the ministerial duty of 
drawing up that order and committing to 
paper, was made to bear dabe on the day 
when it was pronounced by thié«(ourt. 
date appears in the document in which the 


order is recorded, and the principle, there- - 


fore, involves this consequence that the'order 
must be accepted for all purposes as having 
been made on the day on which it ia dated. 
The same rule is provided for by . the Civil 
Procedure Code, Order XX, rule 7, & rule 
which if ia true does not bind the High Court, 
bat which is always followed? in DEA OHS6, 
although subject to tho rule 246 that by 
special leave ofa Judge a deoree may be 
ante dated or post-dated. 

We, therefore, hold that this order was 
made onthe 12th of April 1910. Three 
weeks from that date would expire on the 
3rd of May 1910, and the dates which I 
have already mentioned show that. no notice 
was given in the manner in which notices of 
appeal are ordinarily given under the Oode ot" 
Civil Procedure within that. period. 

The ‘Appellant's attorneys appear to have 
been aware, that it- wag necessary that a 
notice of appeal should be given promptly 
to the respondent, for, I ^ think, it, is 
unusual to find s notice at appeal served 
through the Sheriff in the case of 
an appeal in this Court within four weéks of 
the date of the pronouncement of the judg- 
ment. "They have, however, not been prompt 
enough, and they did not geb out and have 
their notices served by the 3rd of May, as 
they were required to do by the seation. 

It ia, however, contended that an order 
should be made upon this motion in the 
senso required by the applicant on the 
‘ground that the respondent in fact knew, 
before the date of the service of the notice, 
that an appeal had «been filed, and corres- 
pondenoe is relied upon: from which it 
appears that on the 29th of April the res- 
pondeai's Attorneys: Wrote to the applicant's 
Attorneys: 
the appellant above-named has filed an appeal 
agsinst the order of the Hon’ble Mr. Justice 
Macleod in tke sbove matter. Please 
furnish us with a copy of the memo. of 
appeal ai your earlieet convenience.’ And 


on the game date the applicant's Attorneys^ 
"Aa requested it your letter to us i 


replied: 
herein of date we send you herewith & copy 


That. 


"We understand that your olient 


of the memo. of appeal herein." There 


' gan be no doubt from these letters that the 


respondent's Attorneys had notice at all 
events that- the applicant's: Attorneys had. 
taken steps to file an appeal. The copy of 
the memo. of appeal does mot bear the 
number of the“appeal and, therefore, does not’ 
show conclusively, that it had been actually: 
filed on the 29th of April. 

Reliance is placed by the applicant's 
Oounsel upon the case of Lili (2), where 
the question was whether a letter intimat-'. 
ing the intention of the appellant to prosecute 
an appeal from an order wasa sufficient notice 
within the meaning of the correaponding pro- 
visions of the English Companies Act, and 


. the Court held that it was a sufficient notice 


of appeal. On tla other hand, the opponent 
relies upon Inre New Callao (3), in whioh 
it was held that a letter of the lOth of 
August intimating that the appellant was 
advised and intended to give notice of 
appeal against an order of the 8rd of 
August was nob a notice of appeal within 
the meaning of the section of the Companies’ 
Act | i 


Now, if the prooédura as to the servioe of 
notice of appeal were ihe same in India as’ 
it is in England, we might find it possible 
to follow the precedent of Little's cass (2) in 
favour of the applicant, but unfortunately” 
the law as regards the service of notice is 
not the same. In England notices can be. 
served on the parties “without the interven- . 
tion of the Ovurt, “In India they can only 
be served through the Court. The section 
prevents us from hearing an appeal unless" 
nolios has been given in the manner in 
which notices of appeal are ordinarily given 
under the Codeof Civil Prooedure. No 
suck notice has been given in this cage, and, 
therefore, we are prevented from hearing the 
appeal, ] 

There is, however, another ground on, 
which we are asked*to give &n extension of 
time retrospectively from the Srd to the 
Oth of May of last year, and that is, that in, 
Jane the respondent filed cross-objegtions 
to the appeal. It is not apparenf, however, 
why this courseshould prejudioe the respond. 
ent in objecting that the statutory provi. A 
sions with regard to notice have poe een 

(2) 8 Ch. D. 808. 

(8) 33 Ob. D. 484; SL. J. Ow. 383; 48 L. 7. 351, 
31 W.R. BY 
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fulfilled. They could not be sure that their 
objections would be successful. They were, 
therefore, wise in filing cross-objections Bo 
as to be ready in case the appeal should be 
heard. . 

Under the ciroumatances of the case, we 
cannot find any reason why we should de- 
prive, the respondent of the benefit of the 
order which he has obtained in the lower 
Court by giving to the applicant retrospeo- 
tively an extended time; if we did so, wa 
should be disregarding the terms of the seo- 
tion by deciding to hear a case, which was, 
at the date of the notice of motion, on the 
daily list of appeals and ripe for hearing; in 
which the statutory notice has not been 
given. We dismiss the motion with costs. 


On March "th, 1910, the Court delivered , 


the following further 

. Judgment. We seeno reesonto differ 
from the conclusion at which we. arrived yes- 

terday thatthe sending of & memorandum of 


appeal to the respondent was not euch a. 


notice as-is contemplated in section 169 of 
the Companies Act, because it is not a notice 


given in the manner in which notices of . 


appeal are ordinarily given under the Oode 
of Civil Procedure. The only provision 
of the Code of Civil Procedure which we 
have been referred to regarding notices of 


appeal is that contained in Order XLI, rule. 


14, which provides that notice of the day fixed 
for the hearing of the appeal shall be given 
‘in a certain manner. It isto be affixed in 
the Couri-house and & like notice is to be 
served on the respondent dr his Pleader in 


" the manner provided for the service on a- 
defendant of & summons to appear and. 


answer,and all the provisions applicable to 
. puch summons are to apply to euch notioe. 

Then, it was argued that the words of sec- 
iion 169 do not provide for service of notice 
upon the respondent; but that is answered by. 
reference to Order XLT, rule-14, which pro- 
vides that a notice must be served upon the 
respondent or his Pleader, 


Then, it was “said that section 169 i is an ' 


enabling section and does uot reatrict the 
right of appeal given by clause 15 of. the 
Letters Patent tothe High Court. Olause 
135 of the Letters Patent provides that an 
appeal shall lie from the judgment of one 
Judge of the High Court. fection 169 1n no 
way derogales from that provision but ib 
djiccts that in the cage of appeals from 
: ~ £ 
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orders made or given in the matter.of wind- 
ing-up of a Company by the Court, the sap- 
peal shalk‘not be heard unless notice is given | 
in & certain manner. 

This is an appeal from an order iads or 


given in the matter of & winding-up having 


been made on a summons taken ont under 
section 214 of the Indian Companies Act. 

We, therefore, hold that we are unable to 
hear this appeal. 

Owing to no notice of the preliminary 
point, which has proved fatal to the appellant, 
being given, a very large mass of evidence 
has been printed with the concurrence of 
both sides. Thia-forms a very large item in 
the costs.af appeal incurred up to thia date. 
Under the circumstances, we think the faireat 
order to make is to dismiss the appeal, each 
party bearing their own costs. 

Cross-objections also dismissed. 

Appeal dismissed, 

Attorneys for the Appellant: Megara. Iniila 
4 Oo. 

* Attorneys. “for the Respondent : 
Bhaishankar, Kanga and Gtrdharlal. 


Messrs. 


oe ony 
(a. o. 18 Bom. L. B. 584) 
BOMBAY HIGH OOURT. 
First Civit Appeat No. 223 or 1908. 
April 22, 1911. 
Present: —8ir N. G. Ohandavarkar, Kr. S 
Judge, and Mr. Justice Heaton. : 
BALI MAHAKORH-—-ARPRLLANT | 
versus 


BAI MANGLA-——HEsPONDRNT. 

Trusts Act (11 of 1882), ss. 6, 6— Trust —Bvidewce 
secessary to prose— Transfer. when necessary— Author 
of trust himself irustee — Deposit. of money in favour of 
wife iru to money—Tranafer of Property Act (IV af 


. 1882), es 


On the ia of November 1891, 4. mados oredib 
entry of Rs. 20,000 in his books in the name of bis 
wife, B., g Interest at 4] per cent. Tho entry 
was made as of the 30th November 1800. A. treated 
the amount of tho entry as belonging to hit wife in. 
his annual balance sheet showing his assets and 
liabilities, in his semadaskat book and in his vyajtahi 
and intebost was calculated on the amount at varying 
rates. In November 1805, B. went on pilgrimage 
and before gwing she had withdrawn Ba. 150 odd 
from her account. B. died on 2nd of March 160]. 
Six months after her death, A. wrote & document- 
which purported to be a declaration of trust and was 
written to his daughters. On the 7th February 1608. 
A. debited Hs. 15,000 to the &ocount of his wife 
and credited the same to tho three sons of his and her 
daughter. On 28rd of February 1908, he made a WTII 
in which he stated that the amount was his own apd 
never belonged to his wife: 


~ 
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Held, (Per Ouriam), that the money belonged to B, 
and her heirs were entitled to it, i 

Per Chandavarkar, J.— i 

A. intended to create & trust in favour of B., and 
tho trust was validly created. ` 


When sections 5 and 6 of the Trusis Act ara read” 


by the light of the relevant provisions ‘of the Trans. 
fer of Property Act, section 6 of the Trusts Ach must 
be construed as meaning that, though as a rule 
transfer is one of the conditions n fora 
valid trust, whether in ihe ense of moreable or im- 
moveable property, no tranafer is required where the 
trust is declared by Will or the author of the trust 
is himself to be the trustee. One of the modes of 
transfer Ís a non-testamentary instrument in writing 
which is registered. l - 

Per Heaton, J.— 

There was no gift 
right to money. 
was not transferred to the trustees nor had the anther 
of the allaged trust indicated an intention to create 
a irost. He only indicated an intention to treat B.. 
as a depositor and thus the relation of depositor and 
: depositoe waa established between B., and A. 

First appeal from the decision of the First 
Class Subordinate Judge of Brosob, in Suit 
No. 851 of 1907. . 

Mr. Ratkes, with him Mr. 
the Appellant, 

Mr. _Strangman, Advocate-General, with 
him Mr. L. A. Shah, for the Respondents. 
Judgment. 

Chandavarkar, J.. "re faota which ‘are 
admitted are shortly these. On the lat of 
November 1891, the deceased Damodardas 
made & oredit entry of Rs. 20,000 in his 
books in the name of his wife, Harkore, 
carrying interest at 4j per cent. ~The entry 


of money bui only a gifi ofa 


G. 5. Rao, for 


|. was madeas of the 30th of November 1890. 


He also treated the amount'of the entry 
as belonging io his wife in his annual 
balance sheet showing his assets and liabili- 
ties, in his Samadaskat book, and in his 
Vyajvahi which contained his interest account, 
and in which interest was celoulated on the 
amount at varying rates. In November 
1895, Harkore went on pilgrimage and from 
the entries in Damodardas's books it ap- 
pears that re going she had withdrawn 
Hs. 150 odd from her account. Harkore 
died on the 2nd of March 1901. On the 
7th of February 1903, Damodardas debited 
-Hs. 15,C00 to her acconnt and credited the 
same amount to the three sors of his and 
her daughter, Mahakore. On the 23rd of 
February 1903 he made a Will, in which he 
stated that the amongt was hisown. and-had 
never belonged to his wife. l 
These facts standing by themmblves might 
be insufficient to show that Damodardas 
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No trust was created, as property ^ 
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of Ha. 20,000 in favour of his wife, and 
that he had  oonstituted himself her 
trustee as to that amount. But the reapond- 
ents rely on a document (Hxhibit 447) 
purporting tó bea declaration of the trust 
and written to his daughters by him six 
months after the death of his wife Harkore. 


- The genuineness of the document has been 


questioned for the appellants, but I see no 
reason whatever to doubt it. The signature 
on it purporting to be that of Damodardas 
is admitted as his. What is alleged is, that 
before going on pilgrimage he had lefta 
number of blank papers signed by him 
with one of his sons-in-law : bùt of this 
there is no satisfactory proof. Were that 
_true, the appellants should have found no 
dificuliy in producing a few such blank 
papers or adducing credible evidence in sup- 
pore of their allegation. It is true that the 
document in question was passed on the very 
next day after Damodardas had asked his 
Pleader, Mr. Ambashankar, whether he 
could dispose of the money in his, wife's 


- name, and the Pleader bad told him that 


"he had no authority to do so, ms he was 
not: the heir of his wife." But I oan see 
no improbability in the fact of Damodardas 
aoknowledging the trust in favour of his 
wife to his daugbters. His Pleader the day 
before had pointed out to him that they were 
the heirs entitled to the &moünt standing 
in his wife’a name, and it is not strange, 
rather it is very probable, that acting on 
the Pleader's opfnion, he made the d 2 
tion. The time when it was made is im- 
.portant. Damodardas was about to go on a 
pilgrimage. Naturally, he would be anxious 
to settle all his affairs, and make definite 
arrangements about his property and his 
wife's. Ib is usual with Hindus proceeding 
on pilgrimage to do that. 

If the document, Exhibit 447, is proved, 
&& I hold itis, there can be no question that 
"Damodardas intended a trust in favour of 
his wife. The only question, then, is 
whether that trust was carried into 
effect *legally by him. It is contended. 
for the appellants it was not, because Gt is 
.urged) Damodardas did not comply with 
the requirements of section b of the Trusts 
Act, the second ojause of which ‘provides 
that “mo trustin relation to trust property 
is valid unless declared as aforesaid” (i. o., 


kad 


-+ 


- - 


568 


BAI MAHAKORE €. BÀI MANGLA, 


in the first clause), or unless the owner- 
ship of the property js transferred to the 
trustee." According to the contention, 

` there must be either ‘a non-teatamentary 
instrument in writing signed by the author 
of the trust or the trustee and registered " 
or a transfer of the property to the trustee. 
In this case there was neither. 

Section 5 of the Trusts Act must be read 
with seation 6. Section 5 lays down what 
may be called the extrinsic conditions neces- 
Bary to create a trust. In other words, it 
prescribes the mode of its creation. Section 6 
lays down the intrinsic conditions necessary 
for a valid trust; in other words, given an 
“instrument in writing or transfer of the kind 

. mentioned in section 5, it presoribes-what is 
` necessary to make out a trust,from the words 
used in the instrument or the act denoting 
‘the trarefer. The question must naturally 
have occurred, I presume, to the draftsman 
ofthe sections, Section 5 prescribes trans- 
fer as one of the two alternative modea for 
creating a trust of moveable property. But 
the word transfer, as defined in the Tranafer 
of Property Act (section 5), excludes the con- 


veyance or delivery of property by a man’ 


to himself. Where aman creates a trust 
and constitutes himselfits trustee, how can 
there be a transfer P” Hence, 1 apprehend, 
the exception was made in section 6 that in 
such & case there need be no transfer. Sec- 
tion 5, clause 2, lays down a general rule; 
section 6 createsan exception in the case of 
a trust of moveatle property. 
Bat it is argued that this -construotion is 
inconsistent with the plein language of seo- 
tion 6, which requires that it should be read 
subject to the provisions of section 5." I do 
, not see the inconsistency. Section 5, clause 2, 
requires a transfer for & valid trust of move- 
able property where it isnot created by anon- 


testamentary instrument of the kind men-. 
tioned in the first olause; and section 6 vir- ' 


tually declares that where a person is him- 
self the author of & trust, there is a transfer, 
if the other conditions prescribed in seotion 6 
are complied with, 

Then it is said that, in that case, upon this 
construction of section 6, atrausferis necessary 
for a valid trust of immoveable property  Pr- 
cept where the trust is created by a person of 

his own property and he is himself the truas- 
tee ; but section 5 requires nothing of that 


kind in the case of such & trust, . Here, . 
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again, E fail to perceive any contradiction 
between the two sections dn the construction 
above stated. “Transfer of property," as 
defined in section 5 of the Transfer of. Pro- 
perty Act,“ means an ass by which a living 
person conveys property ;" and seeing that 
by section 54 of the Act, the Legislature has 
meade it plain in the case of a sale that a 
transfer of immoveable property can ba 
madé*by a registered instrument, the in- 
tention of the Legislature appears to me 


clear that in the case ofa trust of immoye- 


able property, such an instrument would 
operate as a transfer. - When sections p and 
G ofthe TrustaActare read, as they should 
be read by the light of the relevant provi- 
sions of the Transfer of Property Aot, I 
venture to think that the words of section 6 
of the former Act, which have given rise to 
difficulty of construction, must be construed 
AS meaning that, though asa rule transfer 
is one of the conditions necessary for a valid 
trust, whether in the case of moveable or 
immoveable property, no transfer is required 
where the trust is declared by Will or the 
author of the trust is himself to be the trus- 
tee; and that one of the modes of transfer is 
a nonitestamentary instrament in writing 
which is registered. 

For. th®ig reasons, I am of opinion that in 
ce was & valid trust in favour 
of Hatkore. | As to the ornaments, it is ad- 
mitted that.if the document Exhibit 447 is - 
held proved the respondents are entitled to 
them, 

‘The decree is confirmed with costs. 

- Heaton, J. The plaintiffs sue as somo. of 
the heirsof one Harkore kom Damodardas 
Tulsidas to recover & three-fourths share of 
her property. Assuming that she left 
property of her own, the plaintiffs are en- 
titled to three-fourths of it. This ia not 
denied. . 

The property alleged to be Harkore’s com- 
prises & gum of morey and certain orna- 
ments. Her husband wasa trader and in 
certain respects a banker also, as clients 
sometimes deposited money with him. In 
such cases he showed these deposits in his 
accounts and‘in his annual balance-sheets, 
and sometimes he had a samadaskat, a kind 
of pass book, made out in the depositor’s 
name. In November 1691  Damodardas 
caused the sum of Ra. 20,000 to be entered 
in his business accounts in the name of his 
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wife as if she had deposited that sum with 
him; Thereafter, up.to the time of Harkore's 
death and for some.time: afterwards, that 
sum ‘with accumulated iüterest appeared 
Jn the aooounts and the  balance-sheets 
exactly as if  Harkore had been a dé- 
positor with Damedardas. This. is the aum 
of money three-fourths of which the plaintiffs 
claim. Defendants denied that either the 
“money om ornamenta were Harkore’s, The 
First Clasa Subordinate Judge, who heard 
the suit, decided all the main points in favour 
of the plaintiffs, holding that both the money 
and ornaments were Harkore’s. 
the claim. Defendants have appealed. 

The facts are fully stated in the judgment 
of the lower Court. I concur with its own- 
olusions as.io the. facts'in dispute. The 
difficulty arises in connection with the 
inferences to be drawn from those facts, 

I will firat deal with the ornaments. The 
determination whether they were or’ were 
not Harkore’s depends largely on the genuine- 
mess or falsity of an alleged signed ard 
attested declaration purporting to be made 
.by, Damodardas on the 28th July 1901 
(Exhibit 447). This was some months after 
Harkore had died and the day after he 
added & codicil to his original Will, made in 
1900 some months before his wife Harkore 
died. At this time, July 1501, no disputes 
had arisen. We have heard all- that has to 
be said against this” signed declaration and 
hold it to be genuine. Admittedly, it bears 
Damodardas’ real signature and we cannot 
discern any indications extringic or intrinsic, 
in &ppesrance or matter or circumstances 
which with any degree of clearness or pro- 
babuity point to fabrication, I think the 
Subordinate Judge has satisfactorily disposed 
of. what is alleged: against it. -In this dec- 
Jaration it is admitted that Harkore hed 
ornaments, That,being so; the ‘number and 
identity of those ornaments are not disputed 
and to that extent the decree of the lower 
Oourt must be affirmed. 

The same declaration speaks of “the money 
given by measa gift to your mother Bai 
Ha kore and which is placed to credit in my 
money-lending shop.” This is of same 
importance as confirming the account entries 
and showing that Dumodardas consistently 
decina that money (the- Re. 20,000) as his 

e 

“A samadaskat book was produced relating 
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to if which the defendants allege - is also 
fabricated. Itis unnecessary to say more 
than that the Subařdinste Judge has given 


. good reasons for holding it to be gennine-and 


that after a scrutiny of the evidence and 
hearing the arguments we agree with him. 

The Subordinate’ Judge held that the 
money had become Harkore’s in virtue of & 
gift. It was atone time contended that she 
had herself “deposited the money, bub that 
was not proved’ and has not been urged in 
appeal. The facta are simply that Damodar- 
das credited Rs. 20,000 to his wife atid there- 
after treated her as a depositor for that 
amount. This does not indicate a gift of 
money : if a gift at all it is a gift ofa right to 
money. The money remained a part of the 
capital of the shop. It was as mach 
Damodardas’ after the credit entry aa before. 
Money deposited ina bank becomes the pro- 
perty of the bank and ceases to ba the pro- 
perty of tke depositor. The latter becomes 
a creditor and the Bank isa debtor. So here, 
Damodardas became a debtor and Harkors 
& oreditor. There was no gift of money, nor 
is it argued in appeal that there was such a 
gift. Therefore, the conclusions of the-lower 
Court aa to the money cannot be supported on 
precisely the grounds taken by the First 
Class Snbordinate Judge. 

` But it is argued on behalf of the plaintiffs- 
respondenta in appeal, that there was a trust. 
To see whether this ia so wo have to look to 
sections 5 and 6 of the Indian Trusta Act. 
According to section 5 no non-testamentary 
trust in relatiort to moveable property ja valid 
unless declared by a registered docament or 
unleas the ownership of the property is trans- 
ferred to the trustee. Here there is not œ 
registered dociment aud there was, I think, 
no transfer of ownership. The property, the 
money, was and remained in the ownership 
of Damodardas. 

If we turn to section 6 we find that ' a 
trust is created when the gathor of the trust 
indicates with reasonable certainty by any 
words or acts an intention on` hia part to 
create thereby & trust, etc.” In this. case I 
do not think the author of the alleged trust, 
Damodardas, indicated an intention to creale 
a trust. It seems to me he indicated an 
intention to’ treat Harkore as a depositor 
and nothing more. The proved facts appear 
to me precisely to fit this conception ‘of the 
cage and to be irreconcileable with any other. 


~ 
^ 


562 


FATMABAT ©, BOXBA. 


A depositee is not & trustee for the depositor 
in respect of the deposit and the position 
here is that of depositor and depositee and 
nothing more. Therefore, I think there was 
not a trust. 

Nevertheless, Damodardas was a debtor 
and Harkore a creditor. Thé evidence to 
my mind conclusively proves that Damodar- 
-deg intended her to have the rights ofa 
depositor .and never wavered from that 
intention until disputes arose sometime after 
Harkore's death. Long before that time the 
positiors of depositor and depositee were 
established and confirmed by the continned 
and unvarjying treatment of Harkore asa 
depositor ; by ihe regular addition of interest 
to her deposit amount: and by the debiting 
to that amount of money spent on the 
. expenses of Harkore’s pilgrimage. It had 
become too late for Damodardas by any act 
of his to annul the relations of depositor and 
depositee. Therefore, I think the Subordinate 
Judge was substantially right in his conclu- 
sions, though he referred: to the matter as a 
gift. Damodardas conferred on MHarkore a 


right to the money though he did not actually 


give her money. This right he by his own 
acts and words made perfeot by those means 
which. in the circumstances, were appropriate 
to the purpose. 

Therefore, I would confirm the decree of the 
lower Court with costs. 
| Decree infine: 





(s. c. 12 Bom. L. B. 578.) 
BOMBAY HIGH COURT. 
ORIGIKAL Orvit Suit No. 952 cr 1909. 
January 24, 1911, 
Present:— Mr. Tasic Berman. 
FATMABAI-—PLAINTIYR 


teres 
SON BAI— Dxrsxpaxr. 

¥F1aud— Consent-decree—Applicatrion to set aside for 
frawd—Regular ewit—Reriew— Rule on mohon— 
Practice. : 

A consent decree onoe duly obtained cannot be get 
aside by a rule on motion. If it is rougbt to im- 
peach it on the ground of fiaud, that must be done 
elther by & regular suit or by an &n application for 
review of Judgment. 


Mr. Setalvad, for Deferdant- No. 3, jn sup-. 


port of tbe Rule. 
Mr. Wadia, for Defendant No. 2, against 
ihe Rule, 
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.JAudgment.— A: the end of last term 
Mr. Lowndes appeared for defendant No. 3 
and asked for a Hule calling- upon all the 
other parties to the tonsent decree to show 
cause why that decree should not be set 
aside on grounds.of forgery and fraud alleged 
particularly against tbe recond defendant. 
Lowndes that I did 
not think ary Rule of that kind, even if 
granted, could be productive of any useful 
result or even conld be made absolute, as, in ~ 
my opinion, he had chosen ihe wrong pro- 
cedure. Mr. Lowndes, while admitting that 
he entertained some doubt upon the. point, 
presesed for the Rule in order that it might 
be argued when due return had teen made: 
to if. 

It has come before me to-day and has been 
well argued on both sides, Mr. Setalvad 
representing Mr. Lowndes; but l remain of 
the same opinion. Nothing that has been 
g&id in the course of the argument for defend- 
ant No. 8 has in the slightest degree shaken 
the opinion, which I was disposed to hold 
from the first, that a covsent decree once 
duly obtained cannot be set aside by any 
Rule of this kind, but if it iasought to impeach 
ib upon grounds of fraud, that must be done 
in a regular suit. Theonly alternative which 
cur law allows is an application for review 
of judgment, but such an application in the 
present suit would elearly be time-barred. 

In the course of the argument, I have been 
referred to various authorities; but the 
principle appears to me to be so plain as 


"hardly to stand in need of authority. True, 


there may conceivably be cases, extreme 
cases, as indicated by Lord Cottenham in 
Montsen v. Morison (1), where the impeached 
decree is so defective that the Court treats 
it as @ nullity, then possibly it may be got 
rid of by motion. But where, upon the face 
of it, there is nothing defective or irregular 
in the decree but a party. therete seeks to 
have it set aside, alleging that it was obtained 
by fraud, then the Legislature provides a 
special and formal remedy. I cannot see 
any distinction between the English and the . 
Indian law in this respeot ; and the procedure 
to be followed in England was well and 
clearly laid down by Jessel, M.R.,in Flower v. 


' Lloyd (2). That case might be distinguished 
(1) eren 4 M. & O. 215. 
(2) (1877) 8 Ch. D. 297; 46 L. J, Ch. 838; 87 I, 


T. a KAN R. 798. 
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from the ‘oase before me in respect of the 
ultimate ground of the decision; but Jessel, 
M. R.'s exposition of the principle appears 
to me to be “applicable in the present case. 
He insiste that where there ig a remedy, 
and & regular remedy, provided by the 
Legislature: fora party considering himself 
to be aggrieved on account of fraud, that 
remedy ought to be availed of, and to use his 
language thedecree must be got rid of by 
&n original bill which is the same thing 
-85 BAylng ` our  Courta that a . party 
situated as defendant No. 3 is situated now 
must have recourse to a regular suit. So 
ib was held in our own Court in Karmali 
v. Rahimbhóy (3), confirmed in appeal in 
Mirali Rahimbhoy v. Rel. moobhoy Habibhoy(A); 
-and the latest decision to which I have been 
referred, Ainsworth Y. Wslding(5), is a clear 
aud conclysive authority in supporb of the 
view I have expressed throughout. There 
is algo good reason why questions of this 
kind should not.be opened by motions in 
which the Court ordinarily has to restits 
decision upon affidavits. Very serious allege- 
tions are made against defendant No. 2, Oer- 
tainly, no Oourt would care to decide questions 
of forgery and fraud upon affidavits. So that 
the law, evidently contemplating the materials 
available to ‘the Courts when differeut lines 
of procedure are followed, has advisedly 
restricted inquiries, of which the content is 
BO grave and- the consequences so seridus, 
to the form of a: regular suit. 

When I mentioned this ss an additional 
reason only upon the ground of general expedi- 
ency for refusing to go further with a Rale 
of this kind, Mr. Setalwad, admitting the 
force of the consideration, suggested that 
the difficulty might be overcome by calling 
for oral proof upon this Rule. That would 


make the Rule assume for all practical pur-. 


poses the form and dimensions of a regular 
suit, though it might be less costly. It is 
not, however, merely upon this broad general 
ground of discretion as to what relief & 
,Court will be disposed to give in particu- 
lar mattera that I rest my decision. I am 
very sure that the Court has really no 

urisdiction to entertain & rule of this kind. 
Fre decree of the Court was duly sealed 


(8) 183. 187: "un. 

a) 15 15 B. 504. 

(5) (1808) 1 Oh. 678, 65 L J. Oh. 433; 74 L, T. 
108; 44 W., B. BO, 
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some months ago ana that pni au end fo 
the litigation so far as this Oourt was concern. 
ed, unless it were properly re-opened within 
the period prescribed by the Limitátion Act for 
presenting an application for review. That, 
however, has not been done, and the only 
way by which the law now leaves it open 
to defendant No. 3 to obtain the relief he 
apparently hoped to obtain by this Ele 
is to bring a regular suit praying to have 
the decree set aside for fraud. It is not 
as though, he were deprived of all relief, 
for then as Jessel, M. R., said in Flower 
Lloyd(2), L, too, should be slow to believe 
that the Court had no power to correcta 
miscarriage had thers indeed been one. But 


‘there is arightand & wrong way of obtaining 


that relief, and I have no doubt that de- 
fendant No. 8, by pressing on this Rule, has 
chosen the wrong way. 

I may further. add that whether the alle- 
gations - which defendant No. 8 makes 
against defendant No. 2 be true or false, 
there do not appear to be any substantial 
merits in the defendant No. 3’s grievance so 
far as the result of the former litigation 
is alone considered. Defendant No. 2,.indeed, 
is so indifferent that he was very near 
consenting that the consent decree should 
be set aside, and whatever rights defend. 
ant No. 8 may possess: apart from that 
decree, against defendant No. 2°are appar- 
ently already being litigated, while defend. 
ant No, 2 has not set up this consent 
decree ss any bar to that litigation. I 
cannot help thinking it a pity that this 
Rule “has been brought on anda consider- 
able amount of time taken op in arguing 
it. But, after hearing the  oorrespondenoe 


-whioh passed between the Solicitors of 


defendant No. 3 and defendant No. 2 read, 
I do not much wonder that matters were 
not arranged. I do not know who the 
Attorneys were, but I cannot refrain from 
remarking that the tone of defendant No. 2's 
letters contraste very favourably indeed 
with -that of those addreased to him by the 
Attorneys of defendant No. 8. The latter are 
couched in provocative and offensive language, 
which I cannot help thinking is often used 
with a deliberate intention of goading the ` 


_ addressee into further litigation; and whenever 


I hear a correspondénoe of that kind read, 
from whatever firm it emanates, I shall always 
express my strong reprobation of it. 
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This Bule will now be dismissed with all 
costs. 
Rule dismissed. 
UNES for the Plaintiff : Messrs. Khan- 
derao, Laud and Mehta. 
Attorney for Defendant No. 1: Mr. S. B. 
Mehta. 


Attorneys for Defendant 2: Messrs. Khan- 
derao, Laud and Mehta., - 
Attorneys for : Defendant 3: Messrs. 


Hdgelow, Gulabchand aud Wadia. 


(a. o. 31 K. L. J. 600; 10 M. L. T. 67.) 
MADRAS HIGH. OOURT. 

EereegereD Oasa No. 4 or 1910. 

April 19, 1911. 
Preseni:—Sir Ralph Benson, Judge, and 
* Mr. Justice Sundara Aiyar. 
-ACHA RANGANAIKAMMALDL—Ptarntiry 
tTêrsus 
ACHA RAMANUJA AIYANGAR anD 
OTHERS— DEFENDANTS. 

Hinds | Law—Marriage — Guardianship— Mother's 
right to give daughter «n marriage— Marriage espenses— 
Mother's 1 ight to recorer— Contract Act (LX of 1872), s. 
-00, scope of—Interest—Pecuniary interest—Act sot 
enkaustive— Interpretatio of sta! wies. 

The texts of Hindu Law relating to the 
iage of a giri really deal with the religious rite 
. of making the gift or danam of the bride; they are 
only directory and nob obligatory, even from a 
religious point of view they te nolegal right or 
obligation; they do not premis un any special rules with 


respect to selecting & bridegroom or of disposing a . 


girl in marriage. The right to select a bridegroom 
must, therefore; be taken to vest in the guardian of 
_the girl as perb of the generar righta of guardian- 
shi 
Khushalchand and Lalchand v. Bai Mani, 11 B. 347, 
followed. 
Namabhas Ganpatral v. Janardhan Vasuder, 12 R, 


110; Krishto Kissor Nughy v. Kadar Moye Dossi, 2 0.. 


583, explained aud d 

A mother is entitled to the guardianship of & 
minor boy or girl after the father and the paternal 
kindred are postponed to her. 

Where the family is undivided, the survi 

oo-parceners of the father would be entitled to hol 
posseasion of the family estate until partition but this 
does not affect the mother’s right of guardianship in 
other respecta. 

Namasavayam Pillay v. Atnimmas Ummal, 4 M. H: 
C. R. 830 , K. Venkuta Bubbaiya v. J. Narasingappa, 8 
M. H. O. B. 116, relied upon. 

The right to give vider Bone aches 
ordinarily be regarded as e gen t 
of duat diasship wiles itik expressly vested by law in 
a different person. 

. Shndhar v. Hira Lal Fithal, 12 B. 480 at p. 484, 
referred to. 

A mother's right to select a Due Dis for her 
daughter is prior to that of any of 
dayadis of the deceased father. 


s 


the paternal 


Tha other of & Hindu minor gist whose: father 
is doad is her proper personal | and as rie 
is entitled to select a bridegroom for her and to 
hor in marriage, and in order to entitle tho mof¥er e 


do so, it is not necessary for herio show or 
father-in-law wrongly and improperly to 
perform the marriage. 


Khushalichand and Lalohand v. Bai Mani, 11 B. 247; 
Tulsha v. Gopal Rai, 6 A. 882; Kawlesra v. Jorai 
Kasawnadhas, 28 A. 233; A.W.N. (1905) 206; 2 A. L. J. 
603, Patkuntam Ammanagar v. Kallapiran Atyangar, 
23 AL 512; Vaikuatam Ammangar v. Kallipiram Aryan- 
gar, 20 M. 407, relied upon. 

Phe. oo-paroeners of a deceased father are 

to the mother the reasonable expenses 
S n the sh de of her hter. The liability is one” 
that arises under the Hindu Law and nob under the 
Contract Act. 

Section 69 of a Oontract Acb  oontemplates 
oases where one person is bound by Jaw to pay money 
and another is interested in the payment of it. It 
has relation to payment to & third pereon and cannot 
be apphed to a case where the person is bound under 
the law to make a payment directly to the person 
who has incurred the expenses. The interest referred- 
to in section 67 is a pecuniary one. 

WNarayamasami Reddi v. Oswru -Redds, 25 ML 648, 
relied upon. 

The Oontrach Act is nob an exhaustivo Code. 

Govardhandas Gokul Das Tejpal v. The Bank of 
Bengal, 15 B 48; Ghandra Bakharkar v. Nafar Chandra, 
40. L. J. 555; Bradshaw v. Beard, 13 Oom. Bench 
Rep. (xN. 2.) 844; 81 L. J, Oh. 273; 8 Jur. (m.a) 
1228, 8 L. T. 458; Jenkins Tucker, H. B. L. 91, 
referred to. 


Case stüted, under section 69 of Act KV, 
of 1882, by the Ohief Judge of the Small 
Cause Opurbi in Suit No. 401 of 1909. 

Mr. T. R. Venkatarama Sasiri, for the Plain- 


. 1 
Mr. T. Ethiraja Mudaliar, for thé Defendanis. 


Judgment, This isa reference by 
the Presidency Small Oguse Court in a soit 
instituted by the mother of a, minor Hindu 
girl against the undivided co-paroeners of her 
father to recover the expenses of the girl's 


marriage defrayed by the mother. 


The question referred to this Court is: 
“Is the widow of a deceased member of an 
undivided Hindu family ertitled to perform 
the marriage of a daughter of the deceased, 
when thefather of the deceased and the 
other male members of the family have not 


-wrongly or improperly refused to perform 


such marriage, end to recover the reasonable 
expenses of such marriage out of the joint 
family property P" The letter of reference 
sets out the facta as follows :—- 

"The plaintiff is the widow of one Sudar- 
sane Aiyangar, deceased, who was the son of 
the first defendant and brother of the other. 


- 
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defendants and undivided from them. Plain- 
tiff had & daughter Lakshmi by the deceased 
aged 10, who was asked in marriage for one 
Sandar Hafnanuja Aiyanger. The marriage 
was agreed upon by all the parties and the 
Nischithartham, or betrothal ceremony, was 
performed by the Ist defendant at his own 
expense and a day waa fixed forthe marriage. 
Before thelmarriage day arrived, the father of 
the bridegrdom wrote to the Ist defendant 
demanding that:oertain properties should be 
given by him to the boy. The Ist defendant 
did not wish to comply with this demand and 
proposed to give the girl to another bride. 
groom to whom plaintiff objected on the 
ground that he was a widower of 34 years of 


“Thereupan, the plaintiff herself entered 
into negotiations with the family of Sundara 
Ramanuja Aiyangar, the bridegroom first 
proposed, and carried out the marriage of her 
daughter with him without calling upon the 
defendants to perform it, and without proper 
notice to them of her intention, The plajn- 
tiff seeks in this suit to recover the ‘expenses 
incurred by her in performing this marriage. 

The learned Judge found that the defendants 
did notimproperly or wrongfally refuse to 
perform the marriage of the plaintiff's 
daughter and held that the plaintiff was not, 
therefore, entitled to perform the marriage 
herself and to demand the costa of so doing 
from the defendants; and he aoocordingly 
dismissed the suit with costs.” 

The learned lst and 2nd Judges of the 
Small Cause Court were of opinion that the 
plaintiff ia not entitled to recover the expanses 
from the defendants; while the Srd Judge 
is of & contrary opinion ; the ground on which 
the former opinion is based is, that the lat 
defendant, the father of the deceased, had a 
preferable right to select’ a bridegroom for 
' the girl and dispose of her in marriage and 
as he did not wrongly or improperly refuse 
to perform the marriage the widow acted 
wrongly ix performing it herself. . 

The first question we have to decide is, 
whether the plaintiff was entitled to perform 
the marriage of her daughterin the cirocum- 
stances set ont in the letter of reference. 
The rules of Hindu Law on which the answer 
- to this question must depend are by no means 
clear. Ordinarily, it would be regarded ag 
the function of the guardian of minor girl, 
whoever. that person might be, to arrange 


for her marriage and to‘delect the bridegroom. 
The Hindu Law, however, containg very 
little authority or the question of guardian- 
ship—Mayne's Hindu Law, section 211. 
There are some texts relating to the persons 
who are to giveagirlin marriage which have 
often been referred to in deciding who is en- 
titled to select a bridegroom and which have 
to be considered in this case. We shall first 
refer to the state of the authorities on the 
question of guardianship. The. texta of 
Hindu Law refer only to the property and 
not to the person of the minor. According 
to Manu, itis the duty of the Sovereign to 
protest the property of minors. See Chapter 
VIIT, Section 27. The same rule is laid down 
by Vishnu-Sankha aud Likhita, Bandha- 
yanas and Katyayana. See Colebrook’s Digest, 
Volume II. (1874 Hdition), pages 575.76. 


- According to those texts, none of the rals- 


tions of the minor has & right to. be tho 
guardian, but the King is to appoint a pro- 
per person to protect the minor'a property. 
Jagannatha says,— But it should be here 
remarked that the property of a minor should 
be entrusted to the heirs and the rest ap- 
pointed with hia concurrence, or if the infant 


- be absolutely incapable of discretion, with 


the-consent of a near unimpeachable friend, 
such as his mother and the rest.” And, 
again, commenting on the text of Katya- 
yaua enjoining unlivided kinsmimot an in. 
fant son not to divide the common estate 
until the minor attain majority, ho says: 
“In practios, the mother is the guardian 
of the minor 4nd allhia property * * If 
the widow be old and incapable of govern- 
ing her own conduct there is no harm 
in permitting the estate to be guarded by 
kinsmen selected by her, for it is only direst- 
ed that a widow and the rest shall gaard the 
property by any possible means.” Thus, 
itis observable that the mother's right of 
guardianship was recognised very early. Mr. 
Macnaughten in his Principles of Hindu Law, 
page 103, observes: “A father ia reoognised 
as the legal guardian of his children where 
he exists, and where the father is dead, the’ 
mother may assume the guardianship. Bat 
where the duties of manager and guardian 
are united, she is, in the exercise of the 
former capacity, necessarily subject to the 
control of her husband’s relations and with 
respect tothe minor’s person likowise thera 
are some acts to which she is incompetent, 
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“such as the performance of the several initia- 
tory rites, the management of which rests 
with the paternal kindréd. In default of 
her an elder brother of the minor in oom. 


-petent to assume the guardianship of him.. 


, In default of such brother, the paternal re- 
lations generally are entitled to hold the 
office of guardian, and failing such relations, 
the office devólves on the maternal kinsmen, 
according to the degree of proximity. But 
the appointment of guardian universally 
rests with the ruling power." Sir Thomas 
Strange, in his book on Hindu Law published 
in 1880, Volumel, page 71, says that the 
King is to an extent beyond ‘what is recog- 
'nised by us in our Courts of Ohancery, the 
universal Superintendent of those who can- 
not take care of themselves. 
city, it rests with him, that is, with the 
judicial power exercising for him this branch 
of his prerogative, to select for the office the 


fittest among the infant’s relations, prefer-, 


ring always the paternal male kindred to a 
maternal anceslor or female. lt is stated that, 
in practice, the mother is] the guardian, but 
asa Hindu widow is herself liable to the 
same sort of tutelage, 1b is more correct to 
regard her asa proper person capable of 
being consulted on the appointment of one 
‘and if of competent. understanding, the con- 
currence of the minor himself is not to be 
disregarded— all which only shows how 
much the choicei8 & matter of sound dis- 
 cretion." Mr. Mayne says— see Section 211: 
“The father and next to him the mother 
is his natural guardian. In default of her, 
or if she is unfit io exercise that trust, hia 
‘nearest male kinsman should be appointed, ” 
Mr. Trevelyan also observer: "The Hindu Law 
does not seem to prescribe any positive rules 
with respect to the rights ef guardianship, 
but by practice and custom the rights of oer- 
tain relations of a Hindu minor have new al- 
most acquired the forceoflaw. For instance,the 
rights of the father, and of the mother after 
the death of the father, have been so long 
and universally acknowledged as to be now 
indispensable” (page 64). In Moodokrishnu 
Natok v. Tandavaraya Naick (1) the Sudder 
Conrt held that the mother may act as 
guardian at partition, On these authorities it 
may be taken as clearly established that the 
mother is entitled to the: guardianship of a 
minor boy or girl after the father and that 
(1) Madras Decisions of 1853, 


In this oapa- - 


applies 


the paternal kindred are postponed to her. 
Where the family is undivided the surviving 
co-parceners of the father would, no dopbt, be 
entitled to hold possession of the family es- 
tete until partition but this does not affect 
her right of guardianship in other respects— 
see Namasatiayem Pillay v. Annammat Ummal 
(2), K. Venkata Subbaiya v. J. Narasingappa 
(8). The right toyi ve a girl in marriage should 
ordinarily be regarded as part of the general 
right of guardianship unless it be expressly . 
vested by law in a different person: (see 
Shridhar v. Hira Lal Vithal (4) and the 
mother’s right to select & bridegroom would 
be prior to that of any of the paternal daya- 


dis of the deceased father. 


. We bave, therefore, rext to examine the 
texts relating to the marriage of a girl. 
These are collected in the Vyavastha Ohan- 
ditka of Shyama Charan Sirkar, Volume II, 
pages 445 to.447. The pricoipal text is that 
of Yagnavalkys, Slokas 68 and 64: “A faiher, 
paternal grand-father, brother, sokulya, the 
mother likewise aro the givers of a girl in 
marriage. Theright todo go devolves on 
them successively, ao that, on the failure of 
the first, the next in order is entitled to per- 
form the ceremony if of sound mind.” The 
expression translated “on failure" is “sasay” 
which means, literally, “on the death”, 
but it is sk WA ihat the samó rule 
to absence in & distant place. 
Thé verse oocours in a context rélat- 
ing to the ceremonies to be performed at 
the marriage. The text goes on to say: 

“If they donot give her in marriage they 
become guilty of deatroying the embryo at 
every menstroation of the ` damsel.” ' The 
prescription of- spiritual penalty often indi- 
cates inthe Hindu Law that the obligation 
is nota legally binding one. Vignaneswara 
observes: This, however, must be under- 


‘stood in the case of a bridegrcom endowed 


with the qualities as mentioned being pro- 
curable.” The word trarslated inio " pro- 
curable ” by - Shyama Charan Sircar is 
"sombhas" which literally means “on the 
bappening." This shows that. tbe obliga- 
tion is not to seek out a bridegroom but only 


_tomakethe gift of the bride to a bride- 


grocm when he is available. Jf the relations 


- mentioned in the text reglect their duly tke 


(2) & M. H. O. B. 839. 
8M.H.O.R 116. — - 
4 13 B, 460 at p. 484. 


he 


- 


Vol XI] 


INDIAN CASES. 


573 


. AOHA RANGANAIKAMMALL ©. AOHA RAMANUJAT AITANGAR. 


girl is, after the lapse of a certain time,en-- 
titled to give herself in marriage to & bridgo- 
grogm. Having regard to the language 
and the eontext, certainly it is doubtful 
whether on its proper constraction the tert 
does not relate merely to the ceremonial ast 


of giving so as to’ make the religious rite. 


most efficacious although it is true that it has 
bsen assumed in several reported cases and. 
in the .wribinga of some modern anthors on 
Hindu Law, to include the right of disposing ` 
of the girl by selecting a bridegroom for her. 
Kamalakara, in his JVirn1ya. Sindhu, i in œm- 
menting on-the text says that “when the 
father is dead, if the brother of the girl ba 
asamskiriha, that is “uninitiated,” ‘the mo- 
ther should make the gift,” which indicates 
that in the author's view ceromonial com- 
dens oy ia what the text deals with. It will 
ticed that the author prefers the mo- 
fe to the other sapindas of the girl's father. 
Narada and Vishnu have also got texts similar 
to Yagnavalkya though Narada places the 
maternal grand-father and the maternal unoale 
before the sakuylasand the mother, and Vishnu 
also places the maternal grand-father be- 
forethe mother. The language of all these. 
texts .ia, moreover, that of an obligation. 
laid-on the relations mentioned .and nob 
of a right conferred on. them. This was 
the view taken in Venkatacharywlu v. Ranga- 
charyuiu (5). ' Where the obligation is one 
enforceable in law, it would, no doubt, follow 
that the person under obligation has also. 
& corresponding right to perform the aot 
which he i3 bound todo, bat it oan hardly. 
be held that any of.the persons mentioned, 
in the texta can be legally- compelled to 
give the- girl in marriage or be cast in 
damages for- failare to do #)—sae Nama- 
sivay im Pillay v. Annammai Ummal (2), The 
consequence attached to the failure, according 
to the Hindu Law, is, as already observed, 
that the person failing will bs gailty of a 
heihous sin—a pronouncement which -woald 
indicate that the obligation is only a moral. 
aud not a legzlone. ib has also. bean held 
that the provision as to the proper peraon 
to be the giver of the girl is only direotory 
in ita character—see Khushalchan? and 
Lalohamd v. Bat Mani (6) ani Venkatachar-' 
yulu v. Rengacharia (5),both of which cases 


relate to the invalidity of the . marriage in 
2 14 M. 318. 
6) 11 B. BAN. 


consequence? wi ae gift Madir been made 
by the mother without the consent of 
the father: A  oontrary, interpretation 
of the texts, by holding them to be ob. 
ligatory ` witli reference to the proper 
person to mike a gift of the bride, would 
work serious  inoonvenienoe in praotice, , 
In practice, as a matter of fact, the mother 
is the person who exeroises the night of choice 
of a bridegroom . when the father is dead. 
That such ia the case when the family ia 
divided or when she is not living with the 
undivided dayadss of her husband there can ‘be 
no doubt, although the texts of Yaznavalkya 
and other Smriti writers do not make any 
distinction between a divided and an un- 
divided family. We sre inolined to hold 
that the texts really deal only with the re- 
ligious rite of making the gift or danam of the 
bride [see Namasivayam Pillay v. dsnammat 
Ummal (2)]; that they are only directory and 
not obligatory even froma religious point of 
view; that they create no legal right or obli- 
gation ; that they do not preacribe any special 
rules with respect to selecting a bridegroom 
or of disposing of & girl in marriage (as op- 
posed to the ceremonial aot of giving), and 
that the right to select a bridegroom must, 
therefore, be taken to vest in the guardian of 
the girl as part of the general righta of 
guardianship.In Maharanes Ram Bunsee Koon- 
wares v. Maharanse Soobh Koonwares(7), where 
the qnestion was whether the step mother 
was entitled to the oustody of her stap- 
daughter with & view to giving her in mar- 
riage in prefezenoe to the’ paternal grand. 
mother of the girl, Look and Macpherson, 
JJ. no doubt, observe,— We are inclined to 
think that-the texta already referred to lay 
down a special rule with respect to the right 
to dispose of a girl in marriage, different 
from “tho right of guardianship.” The 
learned Judges, however, abatained from de- 
oiding the point as they held that "the paier- 
nal grani-mother had the preferable right of 
guardianship as she was more nearly related 
to the girl than her step-mother.” The 
diotwm in the above case was adopted by 
Farran, J., in Nanabhas Gaspatrai v.Jasa:dhan 
Vasudán (8) bat the learned Judge waa deal. 
ing with the right ofthe father of a girl as 
against the mother and the question aroase 


bsfore him, moreover, in an’ spplicatio 
(7) 7 W. R. 82L i PERSE 
(8) 13 B. HO, - zu 
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the father foran ad interiminjunction restrain- 
ing his wife from performing the daughter's 
marriage, pending the suit for a declaration 
of hia right of guardianship. It is further 
not clear from his judgment that he did not 
intend to decide the question on the ground 
of the father's superior right of guardianship, 
for he obseryed,— J am unable in the ab- 
bence of authority, on & Rule of this kind, to 
hold, that the plaintiff has forfeited his 
paternal right to give his daughter in mar- 


' vege, or that the defendants are justified in 


marrying her without her father’s consent 
and against his wish—that important question 
muat be decided when the case comes on for 
hesring." For the reasons already mention- 
cd we doubt, the correctness of the dicium of 
ihe Calcutta High Court in Maharanee Ram 


Bunsee Koonwaiee v. Maharanee Boobh Koon- 


wares (7). ^ : 


But, assuming that the above-mentioned- 


texts propound a special- rule with respect to 


the right to give & girl in marriage, we agree 


with the view expressed in Namasivaya Pillay 
v. Annammat Ummal (2) that they are obso- 
lete go far, al any rate, as tho mother’s right 15 
concerned. In that case the divided brother 
of a deceased Hindu sued the- widow fora 
‘declaration of hia independent legal right to 
give in marriage her infant daughter toa 
person of his own choice without her interven- 
tion. It was enough for the purpose of the 
case to decide that he had no such unquali- 
fled right, and the Court consisting of Boot- 
land, O. J., and Inner, J., abstained from de- 
ciding ‘more. But their obsetvations ehow 
that in their opinion the mother's right to 
select a bridegroom is superior to the bro- 
ther's. They obaerve,— The strictly legal 


position and rights of the defendant (s.e., the’ 


mother) as the guardian of her daughters 
and ihe possessor of her husband’s property 
presenta still stronger grounds of objection in 
opposition to the plaintiff's claim. It was 
concedéd in argument that the law has always 
recognised & mother's right to be the guardi- 
an of her miror son or daughter upon the 


death of her husband in preferenoe to his: 


kinsmen. Such a recognition is very incon- 
sistent with the disposal of her daughter 
in marriage by her husband’s brother or other 
relations without reference to her and tends 
forcibly to support the view we have express- 
ed with respect to the state of dependency 
jmposed on women, Thue, the recognition of 


her position as guardian militates against th® 
law ever having given the exclusive righ? 
contended for. But now that the texts 
declaring such a state of dependency have 
become, as did the Roman Law relating to the 
Fatela Mukebrie, obsolete and a woman acts 
independently as guardian and stich acts are 
perfectly legal, it would amount to almost 
an fabsurd contradiction .to held that al.' 
though competent and capable to be guardian 
a mother has no right to be-consulted in the 
choice of & husband for her daughter."^ In 
Krishto Kiesor Nughy v. Kadar Moye Dossi (9) 
aud Shirdhar v. Htralal (4) the right of both 
parents to bestow a girl in marriage was re- 
garded as being stronger than, and of a differ- 
ent character from that of other persons. 
In, Twliha v. Gopal Rai (10) it was held that 
the’ mother is the "moet natural and proper 
perscn" to arrange for the marriage of & 
girl and in Kawlesra v. Jaci Kagaundhan 
(11) even an outcasted mother was held not 
to have forfeited her right of guardianship. 

-We are, therefore, of opinion that the plain- 
tiff, as the prope: personal guardian of her 
minor daughter, was entitled to selecta bride- 
groom: for her and to give her in marriage 
and that, in order to entitle her to do so, it is 
not necessary for her to show that the father 
of the deceased wrongly and improperly re- 
fuséd to perform the marriage. In the pre- 
gent caso, on the facts stated in the letter of. 
reference, her act must, in any event, be 
regarded as proper, as ihe choice pf the 
bridegroom had been approved by the lst de- 
fendant.. This view is in accordance with the 
decision of this Court in B. A. No. 566 1889 
where Collins, O. J., and Parker, J., held that 
the mother oould not be held to be acting in 
fraud of therights of the father. when the 
latter had approved of the. bridegroom, and 
ihe only difference between him and his wife 
was regardi-g the amounk of money that 
should be received as bride-price. 


We now proceed to denl with the second 
question, namely, whether the mother is 
entitled to recover the reasonable expenses of 


-sguch marriage out of the joint family pro- 


perty." The decision of this question has been: 

made hy the learned Judges of the Small 

Cause Court to rest on. the applicabilify or 
(9) 20.588. < ; 


(10) 6 A. 682 ` EN 
(11) 28 A. 288; A. W. N. (1905) 205; 23 A. L. J, 
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otherwise of sectioh 69 of the Indian Oontract 
Act. That section lays down that “a person 
who .is interested in the payment of money 
whith another is. bound by law to pay and 
wbo,.therefore, paya it is entitled to be re-im- 
bursed by the other.” It is undoubted law 
that, when a Hindu oo-parcener dies leaving 
An’ unmarried daughter, his sürvivors are 
bound, out of the joint family property, to 
defray the -expenses of the marriage. This 
does hob “at all involve the conclusion that 
. they are entitled to select a bridegroom for 
her though they are, of course, bound to pay 
only the reasonable expenses of the marriage 
according to the circumstances of the family 
aid nob any amount which might have been 
actually spent for it. In Vathuatam Ammangar 
v. Kallipiram Atyangar (12) a decree was 

d.in favour of the mother of a 
idea girl for.the expenses of her marriage, 
it béing held that when the mother had law- 
fully performed the marriage of her daughter 
and -had, in consequence, incurred expense 


„she was entitled: to recover. it from her huk - 
band's undivided brother. The judgment is. 


not expreasly based on section 69 of the 
Contrast. Act .though.it was referred to io 
the argument. In Vaskwniam Ammoangar v. 
Kallipiram Aiyangar (18), in whioh the par- 
ties were the same’ ns in Varkuntam Amman- 
gar... Kullipiram Aiyangar (19), ihe decision 
in baded on section 69. In our opinion, ib ig 
doubtful whether that section is applicable to 
such & case, as it apparently contemplates 
casea where one person is bound by law to 
pay money and another is interes in the 
payment of it. It apparently has relation 
to. payment toa third person and it is diffi- 
cult to apply it to a case where the person 
is bound under the law to make a payment 
directly to the person who has incurred the 
expanse. Moreover, as observed in Subra- 
mansa Aiyar v. Ryagappa(l4), to which one, 
of ua was a party, the interest referred to in 
thé sdotion is apparently a pecuniary interest. 
Sae also Pollock & Mulla on “Oontract", page 
287. -Ibis immaterial, however, in- our opi- 
nion, whether section 69 of the Indian Con- 
tract Aot is applicable or not. Undér the 
Hindu Law the defendants are bound to pro- 
` vide the expenses of the plaintiff's danghter' 8 
marriage out of the joint family property in 
(n 23 M. 5123. 


WEST me | 
(14) 83 M. 332; 4 Ind. Ces. 1083; 19 M. L. J, 750. 
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their hands, and 1f, raa we hold, the plaintiff 
was entitled to perform the marriage, she has, 
únder the law, a right of action against them 
to recover the expenses of marriage - There ig 
no reason for holding that the provisions of 
the Oontract Act sre exhaustive of all oases 
in which a person under the Hnglish Law 
would be taken to have a rigbt of action 
against anotker as for money paid to his use. 
Ib has been held that the Contraob Act ia not 
an exhaustive Code as the preamble to the Act : 
itself shows— see Ths Irrawaddy Flotilla Co. v. 
Bagwan Dass(15); Narayanasimi Raddi v.Osurw 
Redd: (18); D'asárdhaadas Gokul Dass Tajpal 
v. The Bank of Bombay (17) and Ohandru 
Sakharker v. Nafar Chandra (18). In Brad- 
shaw v. Beard (19), where the brother of a 
lady who had separated from her hasbaud on 
account of a quarrel performed her burial 
without communicating with the husband it 
was held-tuat he was entitled to recover the 
costa of the burial from the husband as 
money paid to his use. Willes, J, observed: 

‘Where the deceased has g husband: the per- 
formance of that last act of piety and charity 
devolves upon him. The law makes that a 
legal daty which the law and natare of 
society make a moral daty; and upon his de- 


. fanlt the law obliges him to recoup the reason- 


able expenses of the person who parformi it 
for.him. [am not, therefore, surprised to 
find that there are two authorities in this 
Oourbt—Jenkims v. Tuoker (20), and Ambrose 
v. Kerrison (21),—to support this view, and 
I feol no alarm that this doctrine may induce 
a stranger to thrust himself bstwreen husband 
and wife forthe mera purpose of preventing 
the husband from performing that daty him- 
dolf. Gonerally apeaking, parties are nol al- 
lowed ‘to claim in reapeos of monies expanded 
for others without request. If the plaintiff 
here had baen shown to have baen guilty of 
any fraud in conoesaling from the husbind the 
fact of his wife's death and ao preveating 
him from performing the last duty to her 
remains, tha case would. have presented a 
very different aspect, bat, Í see no reason for 
imputing any such miscondact to the plain- 


(15) 18 0. 820 (P. 0.) 181. A. 121 
(16) 26 M. 543. 

(17) 15 B. 48. ; m 
(18) 40, L. J. 555 

(19) 12 Com Bench Be. (x. s.) 344; 31- L J. oe ` 
278 ; 8 Jur; (x. &.) 1228; 6 L. T. 458. 

- (20) H. B. L. 91. 

(21) 10 C, B. T6, 20 1,3. 0, P. 188, 
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' tiff. Therefore, I think the plaintiff is en- - 


titled to recover the reasonable expenses in. 
curred by him in the performance of that 
duty which the defendant ought to have dis- 
charged but has failed to discharge—see 
also Dalel Kimwart v. Ambika Paratap Singh 
(22); Vrijbsukandas v. Bas Parvati (23), 
Keener on Quan Contract pages 841 to 844. 
The ‘present c&ao is much stronger than that 
reported in Bradshaw v Beard (19) as in this 
case, &coording to our view, the law gave the 
plaintiff the right to perform the Marriage 
and threw on the defendants the obligation 
to pay for it. We hold, therefore, the plaintiff 
is entitled to “recover the expenses of the 
marriage out of the joint family property of 
the defendants, 
of the queation referred in the affirmative. 

The Small. Cause Court will provide for 
the costs of this reference. ` 


i) 25 A-2960. 
(33) 33 B. 26; 9 Bom. L, R. 1187. 
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Mr. Muhammad Ishag, for the Appollant. 
Mr. Ghulam Mujtaba, for the Respondents . 
Judgment.—tThis appeal arises ont 


of è suit for pre-emption, Both the Courts 
below have dismissed the plaintiffs claim. 
The village is held as pure semi | by 10 


groups of co-sbarers. The wajib-ulars of 
1833 is on the record as also the samima 
khewai of 1887. "The right of pre-emption 
as recorded in 1833 was a right given to 
co-sharerg in the village against atrangers 
simply. In 1887 the right is given first to 
an own brother and secondly hissadar. sharik 
milkrai. It will be noticed that own brother 
is introduced in 1887 and irreeppetive of 
whether he is & oo-sharer or not. -Ib is also 
very remarkable that the second class of 
co-Bharers in 1827 should be Atssadar sharik 
milkint and not Asssadar deh: It is necessary 


- for the plaintiff's case that we should ocon- 


strus the expreesion Aissadar sharik milkiat 
as equivalent to Atesadar deh in the tcajib-wl-ars 
of 1833. We have to bear in mind thab a 
good deal more care was probably taken in 
1887 than in 1883, Tho plaintiff contends that 
4f we interpret the expression Atesadgr sharik : 
milktat aa meaning: co sharerin the Property 
sold, the whole record would be meaning- 
leas Weare by no means certain that this 
is so We think it highly probate that 
the groups of oo-sharers had separate : khatus 


"or acoounta and if they had the persons who 


ALLAHABAD HIGH COURT. 
Seconp Civit Appaat No. 15 or 1911. ` 

: - July 1, 1911. 

' Present: — Mr. Richards, K. O., Ohief Justice, 
and Mr. Justice Tudball. 
Masammat HANSRANI—Piaintirr— 

APOMLLANT 
TOTENA 
Syd MUHAMMAD SIDDIQ AXD-OTHERS— 
. DEYENDANTG— HESPONDENTS. 

Pre-emption— Wa]Ib-ul-ars— Oonstraction — — Hissa- 
dar sharik milkint,” meaning of. 

The Wa'ib-ul-ars of a village in 1838, gave a right 
of pre-emption to & oo-aharer in the village against 
strangers simply. In 1887, the right was frst given 
to an own brother and secondly toa Atssadar sharik 
qilkiati Held, that & hiusadar sharik milkiat would 
mean a oo-sharer in the property sold. 

Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated 20th 
September 1910, 


constitute these groups might be-said to be as 
between themselves -Aissadar skarib milkiat. 
This is the interpretation which has been put 
upon the entry by the lower Appellate 
Court. “After carefully considering the case, 
we see no reason to differ with that Judge. — 
We accordingly dismiss the appeal with costs 
including in this Oourt fees on the higher 
acale. 

Appeal dismissed. 
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NÀBA Vv. EMPEROR, 


(s. 0-12 P. W. R. 1911, Or.) 
PUNJAB OHIEF OOUBT. 
OarurwAL ÁpPmAL No. 443 or 1910. 
February 7, 1911. 

Present; —Mr. Justico Kensington and 
Mr. Jnstice Rattigan. 

NABA awp BIB AOT ED ARCU 

cersus 

EMPEROR—PhosnoUuTOR— HR RSPONDRNT, 

Abduction— Üarrying off a woman by force—Penal Code 
(dct XLV of 1800), s. 3888—Damaging remarks against 
solimasses—Ohsef | Court's power to e3pw^ge re- 
marks on revision—Criminal Procedure Cods (Act V 
of 1898), s. 430— Revision, 

ing & woman off by foroo is not an offence 
under section 366, Indian Penal Code, whon there is no 
evidence of intention to marry her ageinst her will 
or to force her to illicit intercourse. 

Damaging remark. cannot be made against the 
character of a witness without sufhicient trustworthy 
proof on the record and without further hearing his 
explanation to the suspicions raised him. 
The High Court can on the Hevision Side expunge 
wach remarks from th» judgment of a Subordinate 
Court when there is nothing to justify them. 


Appeal from the order of the Magistrate, 
lat Class, with enhanced powers under section 
8G, Criminal Procedure Code, Multan, dated 
the 7th Jaly 1910. 

The Hun’ble Mr. Muhammad Shaft, for the 
Appellant. 

Mr. Mul Ohand, for the Respondent. 

Judgment. This case i8 before rs 
on an appeal by eight persons convioted by 
the Magistrate, of offerces under rections 149; 
886 and 149/325, Indian Penal Code, and 
sentenced in all to imprisonment for 8 yenta 


each.” The case is also before ns on B re-, 


vision &pplicoation on behalf ef Malik Nar 


Muhammad, one of the witnesses called by, 


the Court, in respect of cartain remarks made 
upon him by the Magistrate. The material 
facts of the case are as follows : — 

Some time early in 1909, one Musammat 
Sohagan, a Muhammadan woman, by oeste 
Machhi, was divorced by her husband, Hayat, 
presamably on the ground of an intrigue 
whioh she was carrying on with a Hindu 
shopkeeper named Rams Mal at Nawebpur. 
On the 80th November 1909, a complaint 
was made by one Dad in respect of the wo- 
man against 4 persons, Bahadur, Naba, 
Musa and Karima. Of these Naba and 
Karima are now among the appellants, 
Naba and Hayat had married sisters and 
Karima is & nephew (Bhanja) of Naba. On 
the 4th of December 1909, Miusimmai So. 
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.h&gan was produoed before the Magistrate 


and she stated that she did not want to 
marry Bahadur, as her father and brother 
were trying to compel her to do. She also 
stated that she herself wished to marry the 
brother of the complainant, Dad. , The Ma- 
gistrate, finding that she was an adcli, dig- 
posed of the complaint by saying that she 
was at liberty to do as she pleased. It 
appears that she thereon went to live under 
the protéction of Rama Mal, and continued 
to do so for some months, no donbt causing 
great offence thereby. On the night of the 


26th of April, & raid was made on Rama 


Mal’s house. Mxsammat Sohagan was carried 
off, and Rama Mal was violently beaten. He 
sustained very serious injuries, including the 
fracture of several ’ribs, one of which pierced 
his lung, with the result that he died very 
shortly afterwards. The affair was reported 
by Juma Mal, witness No. 7, a collateral of 
Rama Mal, without delay. This report stated 
that the offenders were some 15 or 16 Maohhis, 
headed by Naman, father of M«sammai Soha- 
gan, who would be identified by Rama Mal. 
As a matter‘of fact, Rama Mal died so shortly 
after that no information was obtained from 
him. From the evidence of the Sub-Inspeo- 
tor, witness No. 8, and Zatidar, witness No. 
b, it appears that at the ontset of the in- 
vestigation suspicion attached to Sohagan'a 
immediate relatives, thatis, her father Naman, 
her brother Wassu, her uncle Gulla, and her 
previous husband, Hayat. The houses of 
Gulla and Hayat» were searched with some 
result, bat this clue was given up at a very 
early stage, apparently in oonsequenoce of 
something which was said by an Arora neigh- 
bour named Roshsn Das, witness No. 4, and 
by another neighbour named Ladha, who has 
not been called as a witness. This clue im- 
plicated certain MachAis of Darana Laugana, 
some miles from Nawabpur. The police then 
went to the village Darana Langana and found 
that the Lambardar, Nur Muhammad, bad 
gone to Maltan. On his return he was asked 
to help in tracing Musammai Schagan and he 
clearly did do all that he sould, with the 
result that on the 29th of April, Musammat 
Sohagen was found without difficalty among 
& number of reapers in the fields of Durana 
(see the Sub-Inspeotor's evidence at page 89). 

It does not appear that she was under any 
sort of restraint, and as a fact ghe had been 
going pretty much where sbe liked in the 
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interval between the 26th and the 20th April. 
On being questioned Musammat Sohagan 
implicated the appellants and one Sultan as 
having been concerned in the affair, and her 
statement to that effect was recorded by a 
Magistrate on the 80th of April at Multan. 
In due course the eightappellants and Sultan 
were sent up for triel and charged under 
sections 149/266 and 149/304. The Magis- 
trate convicted them all including Sultan 
under sections 149/866 and 149/826, but 
having given this finding, he ended by ac- 
quitting Sultan for some reason which we are 
unable to make out, and which is only one of 
several extraordinary incidents in the trial. 
We may say at once that the conviction 
under section 366 is not, in any circum- 
stance, maintainable It appears to be quite 
true that, after Rama Mal was beaten, Musam- 
mai Sobagan was carried off by the offenders, 
whoever they were, but there 18 no evidence 
that the intention was to marry her against 
her will, or to force her to illicit intercourse, 
or that it was known to be likely that any- 
thing of the ‘sort would result. She does not 
even appear to have been kept under such 
restraint as might justify & minor conviction 
under section 841 or 342, Indian Penal Oode, 
and however, that may be' & conviction under 
section 366 is wholly improper. Mere ab- 
duction, without miminal intent of some speci- 
fied kinds, is not recognised as an offence in 
the Penal op 
& è * 
. There remains the queation of the 
"revision petition by Nur Muhammad." We 
think that “the least we can Bay on this 
subject is that the Magistrate has done 
this apparently respectable mana grievous 
wrong.” Nur Muhammad was called by the 
Court as a witness No. 15 (pages 181 to 
185 of the record), before charges were 
drawn up against the appellants, and made 
a perfectly straightforward statement. He 
admitted having had some , communication 
‘with Musammat Sobagan’s father, Naman, 
(not as the Magistrate wrongly says with the 
appellant Naba) prior to this affair, in con- 
acquerce of a representation made to him 
abcut her misconduct with Hama MaL We 
can see nothing suspicious in this. He 
explained how it was that Naman applied 
to him for help and he asserted, what 
seems to be true, that he gave the police 
all the assistaerce he could in the present 
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investigation. No further questions of any 
sort were put to this witness. At s later 


stage, in the course of the defence evidence a” 


letter was produced by the defence witness 
No. 10. Ghulam Sarwar, Lambardar of a vil- 
lage 17 kos from Durana, purporting to have 
been written by Nur Muhammad to Ghulam 
Sarwar. The object of the letter was to 
support an alib: for the appellant Karima, 
We have seen the letter, and, on the face 
of if there is nothing suspicious about it. 
Nur Muhammad was not recalled or ques- 
tioned about it, and no opportunity was given 
to him of iucnishine any explanstion. In 
Bpite of thia ihe Magistrate has assumed 
entirely without evidence that the letter 
is what he styles a forgery, and on the 
strength of this serious imputationa have’ 
been made against both Nur Muhammad 
and Ghulam Sarwar. Thelatterisstigmatized 
as & habitual receiver of stolen property, 
“apparently on the Magistrates personal 
knowledge,” as there is no evidence on the 


“record to justify such a remark, beyond sn’ 


admission by the witness that he was 
once challaned on & charge of bad livelihood. 
As regards Nur Muhammad the Magistrate 
asserts that’ in defending the appellant, 
Karima, Nur Muhammad has “even gone 
to the length of forging a letter” and later, 
on in the judgment he has directed that a 

copy be sent to the Deputy Commissioner 
"for taking such action against Nor ' 
Muhammad, Lambardar and Sufed Posh, 
Durana Lagana, as he thinks fit. In my 
opinion he had rendered himself liable to 
dismissal" We have no hesitation in 
saying that there is no justifloation for 
either of these remarks. They should not 
have formed part of the judgment, and we 
do not think that a prima facis case has 
been established for taking action of any 
sort against Nur Mubammad. We direct 
that both the remarks be treated as ex- 
punged from the judgment on the ground 
that they are not supported by evidence. 
They should not have been made without 
giving Nor Muhammad an opportunity of 
being further heard. We must also notice 
another impropriety in the judgment in re- 
gard to certain Police constables and the 
Chowktdar and  Daffadar of the village 
Nawabpur. The Magistrate bas here also 
jumped to the oorclusion that there: has been 
some grave dereliction of duty” on the part 
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of these officinis, We can only say that there 
is no evidenoe on the reoord to support an 
allegation of the kind. 

* à * E & 


Appeal accepted. 


iNDIAN 





(s. 0. BA. L. J. 574) 
ALLAHABAD HIGH OOURT. 
Og1MINAL Appear No. 6 or 1911. 
March 22, 1911 
Present:—Mr. Justice Richards, 
. Mr. Justice Tudbsl 
OH ATU R— À0QU£ED—-À PBXLLANT 


terius 
EMPHROR-—-Orrosrra PARTY. ' 

Penal Code (Act XLV of 1880), ss. 808, 400— 

Murder schile committing burglary-—Punishment, 

Section 400 of the Indian Penal Oode is intended 
to provide for the punishment of persons ee 
ointly corcerned in committing house- 

ouse- breaking 9 irrespective of whether hay 
canse or attempt to oeuso death or grievous hurt. 
Íb was never intended that & person who commita 
murder, whilst oommittinga burglary, shonld be 
punished merely for burglary and not for marder, 

Oriminal appeal against the order of the 
Sessions Judge of Azamgarh. 

Mr. Maloomson, Assistant Government 
Advocates, for the Crown. r 


Judgment. —Okatur has been oon- 
vioted under section 460, Indian Penal 
Code, and sentenced to transportation -for 
life, When the case came before us we 
thought it necessary, having regard to the 
evidence, that rotioe should go to Chatur to 
show cause why the sentence should not be 
enhanced and the sentence of transportation 
for life charged into a sentence of death. 
This notice was duly served and Chatur 
has sent in & petition. In this petition he 
maintains his innocence and says that, ao 
far from being sentencedto death, he shonld 
be released. The charge against Chatur was 
that he entered.the house of one Mathra 
Tels and attempted to rob his little daughter 
of a hansls sho was wearing round her neok. 
This happened at night. Mathra hearing 
the. cries of her child went to her rescue 
and seized hold of the thief, who struggled 
with him, drew forth a knife and stabbed 


and 


bim in the- belly. Mathra died within six ` 


days as the result of the. stab. The stab 
was of a very serious nature. Ib was two 
inches Jong and pevetrated right into the 
siomaoh. A portion of the large omeninm 
was protruding from the wound. Mathra’s 
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dying declaration was recorded. He .knew 
Ohatnr who was residento! hisown village. 
He states how he. caught Ohatur attempting 
to rob his daugther, how he seized hold 
of him and how the acoused stabbed him, 
He also states that he raised an outcry 
and that Ganesh Pande, Shiv Narain Pande, 
Subhag and Antu, Teks, came and arrest. 
ed the aconused. Three of these persons 
have been examined and all of them state 
that on hearing the outory they came up and 
found the duceased holding Chatur inside 
the house and thet it was immediately noticed 
that Mathra was wounded. The «evidence 
then shows that the accused was tied to a 
iroe and that a report was made. The knife 
was afterwards found near Mathre’s cot. 
The accused, when examined before the 
Magistrate, stated that he had recently 
returned from Oalouttea; thathe was asked 
for a present by Ganesh Pande and. one 
Kishori, and that he told them that he 
had nothing to give them. Three days later 
he gave these two persons a rupee each to 
go to the house of a prostitute. They told 
him to sit by 'the door of Mathra while they 
went to the prostitute. He sat there for some 
time until he heard an outory and. then 
Ganesh Pande and Kishori came ont of 
the house and caught him shouting “ thief! 
thief’! He changed this story a little later 
on by saying that it WAS Mathra Teli who 
came ont and called “thief! thieí!", and 
thet Kishori was the person who stabbad 
Mathra This gtatement was evidently made 
by the &ecusbd in än attempt to explain 
how it was that he was caught at night 
beside the house of Mathra We have nob 
the amallest hesitation in agreeing with 
the learned Judge and two assessors that 
Chatur, accused, was caught thieving iu the 
house of Mathra deceased, and that he 
stabbed Mathra,in the belly with. a knife 
in order, if possible, to get away. The 
question is, what waa the offence committed 
by Obatur and what should hia punishment 
bs. As already pointed out, he has been 
convieted under section 460, Indian Penal 
Oode. Section 460, Indian Penal Code, 
provides that where any person committing 
lurking house-trespass by night or house- 
breaking by night, voluntarily oRüEes or 
attempts to cause death or grievous huit 
to any person, every person jointly concerned 
in committing such houge-trespass or house. 
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" breaking, shall be punished in the manner 
provided for in the section. In our opinion 
this section was intended to provide for 
the punishment of persons who are jointly 
vonoerned in the committing of the house-tres- 
pars or house-breaking altogether irrespec- 
live of whether they were the persons who 
caused or attempted to cause death or griev- 
ous hurt. In the present case, if Ohatur 
had other comrades committing the houae- 
trespase with him, tbey could be punish- 
ed under section 460. It never was 
intended that if a person, whilst he was 
committing & burglary happened also to 
commit murder, that he should be merely 
punished for burglary and not for murder. 
Any person who causes death by doing an 
act with the intention of causing death 
or with the intention of causing such bodily 
injury agis likely to cause death or with 
the knowledge thet he is likely by such act 
to cause death oommits the offence of 
culpable homicide. It seems to us that it is 
impossible to hold that when Chatur stabhed 
the unfortunate man in the belly with & 
knife, be did not at least know that be 
was likely by that act to oause the death 
of Mathra. We are satisfied that he in- 
tend to cause bodily injury which was 
likely to cause death. It is, of course, quite 
unnecessary to consider the exceptions 
mentioned in, the Penal Code. We dismiss 
the appeal of Ohatur, but alter the convict- 
ion froma conviction under section 460, 
Indian Penal Code, to one ynder section 
802, Indian Penal Code. In exeroise of 
the powers conferred on us by section 
439 of the Code ot Criminal Procedure 
we enhance the sentence from a sentence 
of transportation for life to w sentence of 
death, and we direct that Ohatar be hanged 
by the neck till he is dead. 
Appeal dismissed ; Sentence enhanced. 
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(e c. 150. W. N. 646.) 
CALCUTTA HIGH COURT. 
SPEOIAL TRIBUNAL. 

OspiNARY ORIGINAL ORIMINAL  JURISDIOTION. 
December 6, 1910. 

Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice Mr. Justice Brett and Mr. 

Justice D. Chatterjee: 
EMPHEROR-—PnosxovoTOR. 
verrus 
NONI GOPAL GUPTA anp OTHERS. 
— À COU£ED. 

Acquittal— Charges of consprracy—Subsequent trial of 
others on charge of same conspiracy——Statement of ac- 
quitted aocwssd if admissible. — - 

It is & very dangerous prmciple to adopt to regard 
a verdict of not guilty as noi fully establishing the 
innocence of the person to whom it relates. 

Rea v. Plummer, (1002) 2 K. B. 83804. 71 L. J. K B, 
805; 08 J. P. 647; 88 L T. 886; 18 T.L.R. 050; 51 W. B. 
187; 20 Oox. O. O. 243, followed. 

Where a person was aoguitied of the oharge 
of oonspiracy to "wage war t the Kung, 
whet he said or did  o&nnot admitted in 
svidence aba subsequent trial of other persous 
on an identical charge. . 


Mr. P. L. Roy, Counsel, for the proseoution 
while examining Lalit Mohan Ohakravarty, 
the &pprover, the latter stated that Indra 
Nandi had told him what were the objects 
of the.georet society to which they belonged. 


Mr. J. N. Hoy, for the defence submitted 
that the acquittal of Indra Nandi in the 
previous conspiracy case (Alipur Bomb Case) 
proves that he was innocent of the conspiracy 
charged therein, and consequently of the 
conspiracy with which he is charged and 
being tried here because, according to the 
prosecution, the two conspiracies are part and 
parcel of the same transactinn. Indra Nandi 
has been found not to be & conspirator, and 
the prosecution cannot prove here that the 
present accused conspired with him. In 
Ree. v. Plummer (1), Bruce, J., laid 
down that “it is & very. dangerous prin- 
ciple to adopt to regard a verdict of not 
guilty as not fully establishing the innocence 
of the person to whom it relates.” Although 
Mr. Greaves in Russel on Crimea suggested 
that a verdiob of not guilty is not to be taken 
as establishing the innocenoe of the accused, 
because the verdict may have been arrived 
at simply in conscquence of the absence of 
evidence to prove his guilt. 

(1) (1908) 2 K. B. 889;71 L. J. K. B. 806; 08 J. P. 
641, 69 T 830,18 T 1. B 059, 51 W. R, 187, 20 
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[Jaxxrxs, O. J—Mr. P. L. Roy’s! position 
is that because he is prevented on the ground 
of Indra Nandi’s acquittal from charging 
him at this trial as a conspirator, he is not 
thereby necessarily precluded from adducing 
evidence to show that Indra Nandi is, asa 
faot, œ conspirator, and tbis, nob with tho 
object cf asking us to hold that Indra ia guilty. 
Mr. Roy admits that we cannot do so in view of 
his previous acquittal, but in crder that we 
may view the association of the present ac- 
cased with Indra Nandi as & piece of incri- 
minsting evidence against them. In other 
words, the proposition is this: whether as 
regards a man who has once been acquitted 
it could afterwards be suggested in a Court 
of law that he was guilty, even as against a 
third person. | 4 

Mr. P. L. Hoy.—It ia not correct to say 
that because a man has been tried and found 
not guilty, therefore, he is innocent. In cases 
of malicions prosecution, the acquittal of a 
man is not held to be equal to his innocence, 
and the defendant in such a case may prove 
that the plaintiff was really guilty. 

. [ Jaxne, O. J.—You are taking the view 
of Mr. Greaves, which was not approved by 
the Court in Rez. v. Plummer (1). 

. Mr. P. L. Roy.—It cannot he said in all 
cases that a verdict of not guilty amounts to 
th- innocence of the accused. He may be 
aoquitted on a technical ground or ed want. 
of proof 

Jass, O., J.—But in that 0888, is he not 
innocent P ]. 

Mr. P. L. Roy.—Yee, in the sense that he 
cannot be held ta-be guilty under the law. 

[ Janxixs, O. J.—la there at law any inter- 
mediate stage between guilty and innocent P |. 

Mr. P. L. Roy—lf a man is found not 
guilty upon a technical point, he is acquitted, 
but cannot be said to be innocent. 

- [ Janxixs, C. J —At law what do you say 
-he is P |. 

Mr. P. L. PNE law he is not guilty. 

[ Jusxixs, C. J.—If he is not guilty then 
he is innooent. B. v. Plumme (1) is a parti- 
eularly strong case in point. I understand 
you to say that you do not agree with what 
Mr. Justice Bruce says there, namely, that 
it is a very dangerous principle to adopt to 
regard a verdict of not guilty as not fully 
establishing the innocence of the person to 
whom it relates. | 

Jaxxixs, O. J.—1 am not satisfied that you 


~ 


| INDIAN OASES, 


581 


are entitled to give evidence of Indra Nath 
Nandi’s acts and declarations. 
Hotdenos disallowed. 





(a. 0. A B, L. B. 255.) 
SIND JUDIOIAL COMMISSIONRER'S3 
COURT. 
Oemar Revision APPLICATION No. 8$ 
or 1910. X 
November 1, 1910. 

Preseni; —Mr. Pratt, J. O., and 
Mr. Hayward, A. J. C. 
SONI-—— APPLICANT 
vertus 
EMPRROR-—Oerosrrg PARTY. 

Criminal Procedura Code (Act V of 1898), s. 517— 
Theft of money —Haeoeipt af monsy mot bona fide— 
Restoration of monay—Oorns not identical. 

The rule thas title to money paseos by delivery is 
UM to cases where the receipt of money is boas 

$. 

á In ro Mathur Lalbhai, 25 B. 003, relied | upon. 

Therefore, whare the accused stole certain money 
and handed it over to another person under circum- 
stances sufficient to show that tho receipt by this 
person was not bona fide, a Magistrate would be justi- 
fied under section 517, Oriminal Procedure Code in 

ordering restoration of the money to the true owner. 

Àu objection that the coins ordered to ba restored 
are not the identioal coins stolen is unsustainable in 
view of the explanation to section 517. 

Revision against the decision of the Addi- 
tional! City Magistrate, Karachi. 

Mr. Aohalsing Manitksing, for the Appli- 
cant. 

Mr. NH. Raymond, for the Crown. 

Judgment.—this an is application to 
reverse an order passed by the Additional 
City Magistrate, in respect. of the sum of 
Rs. 100 produced in the trial of the accused | 
Nazirbeg. 

The accused was oharged with theft of a 
sum of about Rs. 800 and in the course of the 
investigation Ra, 85 were attached from the 
applicant Soni and Rs. 170 from a Shroff 
Nihalehend, with whom they had been de- 
posited by Soni. 

The Magistrate has not been able to find - 
exactly what sum was paid by Nasirbeg out 
of the proceeds of hia theft to Soni—but he 
has, for the purpossaof his order, adopted the 
story of the accused Nasirbeg that he paid 
Soni Rs. 100. 

Mr. Achalsing contests this conclusion, in 
view of the statement made by the Police 
Sergeant who was cited by him as a witness 
before the Magistrate. We see no reason to 
differ from it. The Police Sergeant states 


582 
IMPERATOR ©, MEWAEAM. 


that Soni admitted before witnesses tho receipt 
of Rs. 140 and upto Ra. 1C0 she is corroborat- 
ed by the statement of the accused Nazirbeg 
himself. 

Mr. Achalsing next contends that as money 
was legal tender, property in it passed by 
mere delivery and that, therefore, the money 
received by Sonifrom Naxirbeg became her 
property and should be restored to her. The 
rule that title to money passes by mere de- 
livery is; however, limited to cases where the 
receipt of the money is bona fide,—8ee In re 
Mathur Lalbhai (1) and the cases there 
cited. The Magistrate has given sufficient 
reasons for holding that Soni’s receipt was not 
bona fide. She cculd hardly have believed 
- that the accnsed whose occupation is that of 
a cook could have honestly bean in possession 
of so large a sum of money; and the fact that 
the accused went with her to the Shroff leads 
also to the conclusion that abe was acting in 
collusion with him. It is next urged that 
the coins are not shown to have been the id- 
entical coins that are the subject of the 
theft. But thia objection is, we think, cov- 
ered by the explanation to secticn 517. The 
coins returned by the Shref are either the 
indentical coins stolen and deposited or other 
coins which he gave in exchange for them. 


And as to the Ra. 34 found with Soni, there’ 


is an unrebutted presumption that they were 
the coins which ihe accused gave her. | 
We, therefore, digmiss the application. 
Applicaties dirmtesed. 
(1) 25 B. 002. 





(£. c. 4 R. L. R. 257.) ° 
BIND JUDICIAL COMMISSIONER’S 
COURT. 

Cnrurman Repost No. 181 cz 1910. 
November 10, 1910. 
Present:—Mr. Pratt, J. O., and 
Mr Hayward, A. J. C. 
IMPERATOR— PnaosrcvTo& 

4 tersks 
MEWAHRAMC--ACOCSED. * 
a Parda-nashin u tinessee—Eramination on commission 

— Beamination in Chambers—Practioa. 

Where an application is made for the examination 
of parda-nashen witnesses on Commission, tho Magis- 
trate should consider whether ihe case iz ono ín 
which it is necessary to axamine the witnesses at all 
and whether ib is a suitable oase for the issue ofa 
Commission. 

Where the examination of parada-mashim women 
as wiinosses is necossary, the er course would 
be for the Magistrate to eagle thee in Chambers 
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after making provision for maintaining thet 
pa: da. . 

Report by the Sessions Judge, Hyderabad, 
dated 2nd September 1910. 

Mr. E. Raymond, for the Orown. 

Judgment.—The Sessions Judge, 
Hyderabad, reports to this Court an order 
passed by the Resident Magistrate, Mirpur 
Khas, refusing to issue & Commission fer the 
examination of female witnesses, relations 
of the aconsed Mewaram, summoned by the 
complainant. 

The Magistrate refused the application on 
the ground that the witnesses were residents 
of Mirpur Khas. The Sessions Judge refers 
to the case of Orcwn v. Ohatrambas (1) as an 
authority for the proposition that such an ap- 
plication should be granted unless there is 
special reasonto the contrary. The case, 
however, lays down no gach role and the. head- 
note is misleading. Jt merely decides that in 
suitable cases the District Magistrate has 
power to issue a commission for the examin- 
ation of witnesses. The Magistrate has not 
considered whether this is s suitable case 


. for the issue of a commission; nor has he con- 


sidered whether the case is one in which it 
is necessary to examine the particular wit- 
nesses at all. The witneases are near rela- 
tives of the accused and it is ab least doubtful 
whether their eviderce will be of any assist- 
ance tp- the prosecution, Nor is there any 
obligation on the Magistrate to examine them 
under a preliminary inquiry under section 
202, Criminal Procedure Code. If their ex- 
amination becomes necessary and if they are 
found to be parda-nashin women the better 
course would probably be for the Magistrate 
to examine them in Ohambers after making 
proper provisions for maintaining their 


We reverse the order of the Magistrate and 
leave him to dispose ofthe application anew 
after giving proper consideration to the mat- 
ters we have referred to. 


; Order reversed. 
a) 15. LL R./5,9 Cr. Ll. à 340, 
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(s. c. 4 8. L. B. 255.) 
SIND JUDICIAL COMMISSIONERBR'3 
COURT. 

CORrIMINAL Raport No, 140 or 1910. 
November 24, 1910. 
Present:—Mr. Pratt, J. O., and 
Mr. Waley Cohen, A. J. C. 
IMPERATOR-—PaosrovtoR 
LOTHIS 


LALU wulad SABU L-—Acovgen. 

Criminal Procedure Code (Act V of 1808), ss. 190, 
351—“Cognisaace of an offence", meaning of — Magis- 
trate not authorised under s. 190 (c)— Power to take 
cognimance of oyence against person not sent wp for trial. 

A case was santup for trial by the police toa 2nd 
clase Ma who was competent to take cognis- 
Hnoe of cea under section 190 (a) and (b), Oriminal 
Procedure Code. Inthe course of the trial, the 
Magistrate taw reason for believing that the offence 
was committed nob by the person sent up but by 
another person A. who had given evidence before 
him. The Magistrate, thereupon, took cognizance 
of the case against A., had him arrested and reported 
the case for transfer to the Sub-Dirisional Magistrate. 
It was objected that the rap tees nob being em- 
powered under section. 190 (c), his proceeding was 
witra tires: 

Held, that ihe Magisirate was empowered io take 
cognisance of the offence against A. 

A Magistrate acting under section 851, if he has 
taken ixanoe of an offence on & complaint ora 
Police report, is not proceeding under section 190 (c). 
A Magistrate may join asa oo-&ocused any person 
attending his Court who seems to him to be implicated 
in the case under trial. 

The expression in section 100, “cognizance of an any 
offence" is not equivalent to cognixance of any offen 
er, for the definition of complaint includes a com- 


plaint that some person unknown has committed an . 
offence, 
Report made by the Seasions Judge, 


BSukhur-Larkana. 

Mr. E. Raymond for the Orown. 

J udgment.— One Junghal was arrest- 
ed by the Police and sent for trial on a Police 
report for the offence of stealing the cattle 
of the ogmplainant to the 2nd Olass Magis- 
trate, Shikarpur. Inthe course of the trial 
the Magistrate saw reason for believing that 
the offence had been committed not by Jun- 


ghal, but one Dala, who had given evidence - 


before him. The Magistrate thereupon took 
cognizance of the case against Lalu, arrested 
him and reported the case for transfer to the 
Rub.-Divisional Magistrate. 

The Sessions Judge has reported this pro- 
oeeding ofthe Magistrate on the ground that 
the Magistrate not being empowered under 
section 190 (c) his proceeding was uléra vires. 
The Magistrate professes to have acted under 
section 851, Oriminal Procedure OCode— 
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under that section & Magistrate oan detain 
and proceed against any person attending 
bis Court “for the purpose of inquiry or trial 
of any offence of which the Court oan take 
cognizance "—and the section further says 
that such person may be proceeded against as 
though he had been arrested or summoned. 
The question, therefore, for decision is, whether 
the Magistrate could take cognizance of the 
offence for which Lala was put on his trial, 
Tho powers ofa Magistrate to take cognizance 
of any offence are— with certain exceptions 
that is not necessary now to refer to—regu- 
lated by section 190, Oriminal Procedure 
Code. The Magistrate is a second Class 
Magistrate and only empowered to take oog- 
nizanoe under clauses (a) and (b) of that sec- 
tion, s. e., on & complaint of facta which oon- 
stitute such offence or upon a Police report 
of such facts. Here the Magistrate was act- 
ing on & Police report of the fact of the theft 
of complainant's onttle. He was, therefore, it 
seems to us, empowered to take cognizance of 
that offence. 

The expression in section 190 “ cognisanoe 
of any offence’? is not equivalent to cogni- . 
za4noe of any offender, for the definition of 
complaint includes & oomplaint that some. 
person unknown has committed an offence, 
section 4 (A). 

The second clause of section 851 makes it 
clear that the Magistrate may join as a oo- 
accused any person attending his Court who 
seems to him to be imphecated in the case 
under trial. A Magistrate acting under this 
section if he has already taken cognisance of 
the offence on a compleint ora Police report 
is, therefore, not proceeding under section 190 
(c). That this was the intention of the Legis- 
lature is manifest from tbe fact that there is 
no provisoto the section corresponding to 
section 191, Criminal Procedure Oode—and. - 
indeed the contrary interpretation of the 
section would render it almost nugatory. 

We, therefore, see no reason to interfere. 

Interference declined. 
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(s. 0. 06 P. L. B, 1011.) 

PUNJAB CHIEF OOURT. 
CammimaL Ravision No. 523 or 1908. 
September 2, 1908. 
Present:_—Mr. Justice Kensington. 
BHAGAT RAM-—PuriTIONER 
TOTENS 
EMPEROR tHoroven PALA MAL— 

. RESPONDENT. 

Criminal Procsiure Code (Act V of 1898), ea. 517, 
520, 489—Disposal of property by Magistrate—Revi- 
sion —Practice. 

The words "Court of Appeal” in section 520 of the 
Criminal Prooedure Code merely imply the Courb to 
which appeals would ordinarily lie and do not mean 
that an appeel must lie in the particular case in 
which an order has been passed as to property. 

A te of the firstclass acquitted an accused 
person of an offence ander section 411 of the Indian 
Penal Code with which he was charged but ordered 
the pro , the subject of the charge, to be de- 
livered to the complainant and the Sessions Judge 
agreed with the Magletrete: 

Held, that this finding of fact not being ooviously 
wrong could not be interfered on revision. 

The order as to delivery of the property cannot be 
interfered on revision. In such cases the only effect 
of the onder of the Criminal Oourt is that it deter- 
mines which of the parties should be left to sue in the 
Civil Court. 

Queon-Emypres v. Tribhovan Manakchand, 9 B. 181, 
followed. 

Petition under section 439 ofthe Criminal 
Procedure Code, for revision of the order of 
the Fessious Judge, Sialkot Division, dated 
the 30th March 1908, oonfirmiog that of 
the Magistrate, lst Olass, Gujranwala District, 
dated the 27th February 1908, discharging 
the accused and making over the property 
recovered to complainant. 

Mr. Ganpat Ras, for the Petitioner. 

Rai Sahib Lala Sukh Dral, for the Respond- 


ent. 


Judgment.—tThe learned Sessions 
Jucge is in error in supposing that he is not 
the “OCourtof Appeal” specified in section 
520, Criminal Procedure Code. The words 
“Court of Appeal” as there used merely imply 
the Oourt to which appeals would ordinarily 
lie, and do not mean that an appeal must lie 
' in the partionlar case in whioh an order has 
been passed as to property. The Sessions 
. Court had power under section 520 to modify, 
alter or annul the order of the Magistrate 
if it thought fit. 

The Sessions Judge has, however, consider- 
ed the question on the merits and has express- 
ed an opinion that the Magistrate’s order was 
right, notwithstanding the fact that the 
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petitioner was acquitted. Two Courta have 
now arrived at the conclusion that the 
property in dispute representa articles stolen 
from the complainant and should be returned 
to him. Ido not consider that I should be 
justified in interfering on revision with tho 
finding of the Oourts on the question of faots 
unless that finding was obviously wrong, 
and Í am inolined to say that it is justified 
by the record. 

The only question then is, whether the 
property should, nevertheless, be restored to 
the petitioner on the ground that certain 
statements madeto the Police during the 
inquiry cannot be taken into account for the 
purpose of determining who is entitled tothe 
property. Asto thie, the ruling quoted by 
the lower Courts, Queen- E mppees v. Tribhooan 
Manakchand (1) is very much in point, and I 
am not prepared to differ from the exposition 
of the law as given therein. It appears to 
me inevitable that the final adjudication of the 
matter should be leftto the Civil Courts unless 
the parties settle their differenoe privately. 
The only effect of the order of the Criminal 
Court is, that if determines which of the 
parties should be left to sae in the Civil 
Oourts, and I think that the burden of suing 
may be very well left to the petitioner (if so 
advised). There is no clear injustice or jil- 
legality in the Magistrate's order and I de- 
cline to interfere. 

The petition for revision is dismissed. The 
property in dispute will now be made over 
to the complainant Pala Mal, if this should 
not have been already done. 

Petition dismissed, 
(1) 9 B. 181. f 





(s. o. SM. W. N. 870.) 

MADRAS HIGH COURT. 
Czgiwiwan Ravigion Casn No. 65 or 1911. 
Case Rersguep No. 9 or 1911. 

March 7, 1911. 

Present:— Mr. Justice Sankaran Nair. 
SUBRAMANIYA IY&R—-Aoorszep 

TOTENS - 
JAVALI ANGADI FAKRUDDIN SAHIB 


—Oprosits PARTY. 

Criminal Procedure Code (Act V of 1808), s. 517— 
Ow rency-note —Delwrery, affect ef—Person actually 
entitled. l 

Where a person is convicted of the theft ofa cur 
rency-ncte, which bad Tarrcd by delivery to other 
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persons, from whom the Polioe recovered it, the con- 
vioting Magistrate should direct tnat the currency- 
note should be returned “to the person from whom ib 


was taken,” unless he findsthat rome other person . 
is legally entitled thereto. "s 


Case referred for the orders of the High 
Oourt under section 43“ of the Oriminal 
Procedure Code, by the District Magistrate 
of Anantapur in hia letter, dated Ist Febru- 
ary 1911. Reference No. M. O. 55 of 1911. 

Order.—In this case the Police re- 
covered a currency-note of Hs. 10 (ten) from 
Javali Fakroddin Sahib, who had received 
it from one Subramaniya Iyer. Subramaniya 
Iyer was convicted of theft of this and 
other currency-notes which were in the pos- 
seasion of the Prosecution lat witness. The 
Magistrate, under section 517 of the Criminal 
Procedure Code, directed the note to be re: 
turned to the Prosecution lat witness. As 
the note was in the possession of Fakrudin 
Sabib, it should be ‘returned under that 
section to Lim, unless it ia provided that 
the Proseotion lst witness and not Fakruddin 
Sabib is entitled to it. As the property in 
the note passes ordinarily by mere delivery, 
Fakruddin Sahib must te taken to be the 
owner thereof. The order is accordingly 
modified and the currenoy-note is direoted to 
be returned to Fakruddin Sahib. 

Order modified. 





(s. o. 8 A. L. J. 680.) 
ALLAHABAD HIGH COURT. 
CRiurkAL Revision No, 148 or 1911. 
April 22, 1911. 

Present:—Mr. Richards, K. C., Ohief Justice, 
and Mr. Justice Tudball. 
MAHABIR AND OTHNERS—À COUBED— 
APPLIOANTS 
versus 


EMPEROR—Orrosira PARTY, 

Appeal — Forum — Jurisdiction —O f ence 
within British India—Trial held within British Indta— 
Subsequent tranafer of this territory to an Independent 
Native State. 

An offence was committed at a place within 
British India where the accused was tried and oon- 
victed. An appeal was filed to the Sessions Judge 
who hed Jurisdiction to entertain the appeal. Before 
the appeal could be heard, the territory, including the 
place where the offence had been committed, was 
transfered to an Independent Native Chief: 

Held, that the mere fact that the locality where the 
offence was committed had ceased to be British India 
before the appeal was determined did not take away 
from the Sessions Judge jurisdiction to hear the 
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appeal  Ásthe offence was committed in British 


India, the Sessions Judge had jurisdiction to heer the 
appeal. ` 
Oriminal revision against an order of the 
Sessions Judge of Mirzapur. 

Mr, #. A. Howard, for the Applicant, 

Judgment.—tThe facts of the matter 
out of whioh this application in revision has 
arisen are shortly a3 follows:—Three appli- 
cants were charged under section 325; Indian 
Penal Oode. Applicants Nos. 1 and 8 were 
sentenced to two years’ rigorous imprison- 
ment and He. 100 fine, and applicant No. 2 
to one year's rigorous imprisonment. The 
particular place where the offence was alleg- 
ed to have been committed was then in 
British India, but, by virtue of a notification 
of the Government of India, certain territory, 
including the place where the alleged offence 


‘ was committed has been constituted, an In- 


dependent Native State. The applicanta ap- 
pealed from the oonviction to the learned 
Sessions Judge prior to the constitution of 
the Native State as already mentioned. 
Before, however, the appeal came on for 
hearing, the tranafer of the territory had 
been actually carried into effect. The learn- 
ed Sessions Judge, thersupon, by an order, 
dated 8th April 1911, returned the memo- 
randum of appeal to the applicants for pre. 
sentation in the proper Oourt in the Benares 
State, holding that ,in the eventa that had 
happened, he had no jurisdiction to entertain 
the. appeal. The present application is for 
the revision of this order. In our opinion 
the learned Sessions Judge is wrong. The 
offence was oqmmitted in British India, the 
appeal waa presented to the proper Oourt, 
the appellants are at present confined in a 
jail in British India. Under these ciroum-: 
stances, we consider that the learned Sessions 
Judge had jurisdiction to entertain the 
appeal. The learned Sassions Judge says, 
"ib" (that ia, the Court of Sessions Judgo of 
Mirsapur) "is no longer & Oourt of appeal 
for which persons convicted of offence com- 
mitted outside British India can ordinarily 
come." The learned Sessions Judge has 
overlorked the fact that the alleged offence 
in the present case was committed in British 
India. We do not think that the mere fact 
that the partioulur locality has ceased to be 
British India before the appeal has been 
determined, takes away the jurisdiction of 
the learned Sessions Judge. We accordingly 
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allow the application, set aside the order 
of the learned Sessions Judge with directions 


to re-admit the appeal and proceed to hear _ . 


the same. 


Appeal allowed. 





(s. o. 18 Bom. L. R. 548.) 
BOMBAY HIGH OOURT. 
ORIMIMNAL APPLICATION. No. 171 or 1911. 
June 29, 1911. 

Preseni: —Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Hay ward. 

In re ABDUL RASUL 18MAILJ(— 


A PPLICANT. 
Workmen's Breach of Contract. Act (XIII of 1859), 
applicability of—Advance in nature of debt — Conditions 
i nequitable— Advance to be re-paid owt of wages. 

The Workmen’s Breach of Oontract Act does not 
apply wherean advance ıs literally or practioally in 
the nature of a debt and where, even assuming that 
the advance is notin the natureof a debt, the con- 
ditions ere inequitable. Nor does the Act apply where 
the advance is not to be paid off bythe wak done 
but out of the wages which the workman is to receive. 


Criminal application for revision against 
an order passed by the Chief Presidency 
Magistrate of Bombay. 

Mr. F. S. Talyarkhan, with Mr. B. J. 
aii for the Applicant. 

er Curiam J— We see no reason whatever 
to ih this application. The Workmen's 
Breach of Contract Aot (XIII of 1859) 
has been construed in a number of oases; 
and it has been held, without any dissent 
by all the High Oourts, that the Act does 
not apply, where the advance,18 literally or 
practically inthe nature of a debt, and 
where, even assuming that the advance is 
notin the nature of a debt, the conditions 
are inequitable. The Magistrate has found. 
that in his opinion the oonditiors in the pre- 
sent case are inequitable, because the period 
of employment is indefinite. Apart from 
that, it is evident, on & proper construction of 
the terms of the contract, that the advance 
of Ra. 150 was inthe nature ofa loan to 
be re-paid by the servant out of the wages 
which he was to receive; so that the 
advance was not to be paid cff by the 
work done but out of the wages he was to 
receive, 
The application must be rejected. 
Application rejected. 
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(s. o. 18 Bom. L. R. 508.) 
BOMBAY HIGH. OOURT. 
Ourmimat Revisiox No. 19 or 1911. 
April 10, 1911. 
Preseni:— Sir N. Œ Ohandavarkar, , Kr, 
Judge, and Mr. Justice Heaton. 
RMPEROR—Prosrovror 
versus 
KESHAVLAL VIBOHAND — Acor». 
Appeal-— Jurisdiction —Practioe — Magistrate passing 
mon-appealable senisnoe—Subsequent enhancement to 
make it appealabla. 

A Magistrate first passed a non-appoalable sentence 
onan accused bub atthe request of the aocused he 
enhanced the sentence soas to make it appealable. 
The accused appealed to the Sessions Judge who dis- 
missed the appeal on the preliminary ground that no 
appeal lay as the Magistrate had no jurisdiction to 
alter his sentence after he had delivered and signed 
his judgment: 

Held, that the Seasions Judge committed an error 
in holding that he had no jurisdiction to hear the 
appeal. Although the Magistrate had no jurisdiction 
to alter his sentence, yet for the purposes of the 
Sessions Judge's jurisdiction, so far as the appeel 
was concerned, theab was the very mistake which the 
Jadge was oalled upon to correct by way of appeal. 

Oriminal application from an order passed 
by the Sessions Judge, Ahmedabad. 

Messrs. D. A. Khare, and T. B. Desai, for 
the Applicants. 

Mr. G. S. Rao, Government Pleader, for 
the Orown. 

J udgment. 

Chandavarkar, J—The Sessions Judge bas 

clearly committed an error in holding that he 


- has no jurisdiction to hear the appeal, be- 


oause of the alteration in the sentence, made 
by the Magistrate, after he had delivered 
judgment. It is true that a Magistrate has 
no jurisdiction to alter his judgment and the 
sentence, after he has once delivered it and 
aignedit. But, for the purposes of the learned 
Seasions Judge’s jurisdiction, ao faer as this 
appeal was concerned, that was the very 
mistake which the learned Judge was called 
upon to correct by way of appeal; and, 
therefore, the appeal was within his j juris- 
diction to that extent at any rate. I must, 
therefore, make the Rule absolute and remit 
the appeal to the Sessions Court for disposal 
gocording to law. 


Heaton, J.— T agree. The sentence which 
was actually imposed and that which, unless 
altered, the jailor will carry out, was the 
sentence of one month and one day’s imprison- 
ment. It is an appealable sentence; and when 
an appeal is presented that appeal ought 
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to beh It may be, and it is said in this 
case that it isso, that that sentence was il- 
legally imposed. If ao, all the more reason for 
taking it úp to the Appellate Court and for 
having it corrected by that Court. There- 
fore, I think that the Sessions Judge was 
wrong in ‘declining to hear the appeal, 
and that ‘he was bound to hear and dispose 
of it according to law. 
Rule made absolute. 


- 





: (s. 0. 188 P. L. R. 1911.) 

PUNJAB OHIRF COURT. 
ORIMINAL “Reavisiox Cass No. 256 or 1911. 
April 22, 1911. 

Preseut: —Mr. Justice Shah Din. 
MOHAR SINGH Ax» OTHERS— P griTIONERS 


l Dorgus 
REMPEROR-—HmusponpDaamT. 
Oriminal Procedure Oode (Act V of 1898), ss. 145, 146 
— Jurisdiction of Magistrate—Dspoeal of property. 
The “parties” contemplated in section 148 of the 
Ciminal Procedure Code are the parties oonoorned 


in the relating to land or water. 
AD t Magistrate, in a proceeding between 
certain parties, an order under section 146 of 


the Oriminal Procedure Oode attaching the land in 
dispute, the abtaohment to continue in force until a 
competent Oourt had debermined the rights of the 
es to the land. One of the parties applied for the 
roduoe of the land to be made orer to him but the 
lstrict Magistrate treated the profits as derelics and 
held that since the rights of any of the parties to the 
land in question. had not been determined by suy 
Cours, the produce to Government: 
Heid, that the order ofthe District 
refusing to hand over the value of the produce in 
question to the petitioner was correct but the 
District Magistrate had no power to treat the profits 
as derelict and as the proparty of Government. 
Petition for revision of the order of the 
District Magistrate of the Montgomery Dis- 
triot, dated the 18th September 1910, direot- 
ing that the profits of the estates attached 
by his order, dated 2nd June 1908, be paid 
to Government. k 
Messrs. Gobind Ram and Bent  Pershad 
Khosla, for the Petitioners. 
The Government Adrocais, for the Respond- 


ent. 


Judgment.--Atter hearing Mr. 
Gobind Ram for the petitioners and Mr. 
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Bevan-Petman on behalf of Government, I 


think that the District Magistrate was right 
in refusing to hand over to the petitioners 
tke value of the produce of Khaias Nos. 6, 10 
and 11 from Rab; 1906 to Rabi 1209, both 
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harvests inclusive, though at the same time 
I consider that he was wrong in treating the 
leases as “derelict” and in holding that the 
produce-of the aforessid harvest “lapsed” to 
Government. 

The order of the District Magistrate, dated 
the 2nd June 1906, shows that he was 
unable to satisfy himself as to which of the 
parties concerned in the dispute as to the 
above mentiond “KAatas, in respect of which 
proceedings were taken under section 145 of 
the Criminal Procedure Code, was in posses- 
sion of the subject of dispute at the date of 
the aforeesid order, and, therefore, urder sec- 
tion 146 of the Code, he altacbed the land, and 
this attachment was to remain in force until 
& competent Court had determined the nghta 
of the parties to tke land. The “partica” 
contemplated in section 146 are the parties 
concerned in the dispute relating to ‘land or 
water" as mentioned in section 145, and it 
is not denied that Government was not one 
of such parties in the present proceedings. 
The parties were Jawabir Singh on the one 
hand, and the present petitioners -on the 
other: and it is clear that, under section 146 
of the Code, the land which was the subject 
of the dispnie between them was to remain 
under attachment as directed by order of 
the 26th June 1906 until & competent Court 
had determined the respective rights of 
Jawahir Singh or of the petitioners to it. 
Neither Jawahir Singh, nor the present peti- 
tionera heve, since the date of the order 
aforesaid, brought asuit in a competent Conrt 
to have his or .their righta to the land 
determined, and, therefore, it follows that the 
order of attachment still holds goods and that 
the petitioners are not entitled to ask the 
District Magistrate to hand-over to them the 
value of the produce of above mentioned 
harvests, which have been realized by the 
Receiver appointed by the District Magistrate. 
The Oivil snit which was instituted by 
Jawahir Singh against Mohar Singh, one 
of the present petitioners, on the 12th June 
1906 and which was finally disposed of by the: 
judgment of this Court, dated the 8th Feb- 
T 1910, in no way determined the righta 

of the parties to the land in dispute and the 
decision of this Court cannot, therefore, avail 
the petitioners under section 146 of. the 
Oriminal Procedure Code. 

I, therefore, hold that the order of the Dis- 
trict Magistrate refusing to hand over the 
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value of the produce in question tothe peti- 
tioners was correct. But, ab the same time, 
I am of opinion that the Magistrate had 
no power underthe Criminal Procedure Code 
to treat the profits claimed by the pelitioner 
an “derelict” and as the property of Govern- 
ment, 

They must remain under attachment until 
a competent Court determines the rights of 
the petitioners or of Jawahir Singh to them. 
To this extent the order of the District 
Magistrate 1s modified, but, subject to this 
modification, I dismiss the petition for revi- 
sion. 

Fatition dismissed. 





PUNJAB CH.EF COURT. 
Cnixiwarn Revision No. 557 or 1911. 
July 15, 1911. 

Preseni;: —Mr. Justice Jobnstone. 

ALI MAHOMED ano OFHRRB —ÀCCUSBD— 
PETITIONERS 
terns 


EMPKROR— HasrospaAxr. 

Criminal Procedure Oode (Act V of 1898), s. bl4— 
Surety bond, forfeiture of —Iadwwidaal amd joint liabi- 
lity of principal and sw eties— Procedure. 

Where a person enters into a bond fora certain 
sum to be paid to Government if he should, within a 
certain period, commit a criminal offence, and two 

arsons subscribe gn undertaking to be surstios for 

m,the proper procedure for the Magistrate who 
intends to confisoate the bond is to call upon the 
Government or its representatives before him to 
declare inst which of the persons liable it elects 
to pro and for what amount, and to pass orders 
accordingly. In no case can an amount in excess of 
the amount secured by the bond be demanded or 
recovered from the person bound or his sureties 
individually or collectively. 

The record of the sam TH of the principal is 
sufficient evidence erer against the surety and it is 
not necessary for Government to prove over again 
the factum of the convichon of the principal to 
render the surety liable for the amount of the for- 
faited security. 

Quoen-Emprees v. Har Chandra Chowdhary, 25 O. 
440, not followed. 

Queen-Bmpress v. Man Mohan Lal, 21 A. 86, fol- 
lowed. 

Petition for revision, under section 439 of 
the Code of Criminal Procedure, of the order 
of the Magistrate, 1st class, Gujrat, dated the 
15th day of Ootober 1910, forfeiting security 
and recognizance. 

Judgment.—tin my opinion the sure. 
ties to such a bond as this are ordinary 


sureties. When A.promises ina bond to pay 
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Hs. X to B. on & certain contigenoy arising, 
and O. and D. subscribe an undertaking to 
be sureties for A. it ean only mean that B. at 
most is entitled to a penalty af Ra. X which 
he can recover, on the said contingency 
arising, from any one or all of the three per- 
sons concerned. Thus, in the present . case, 
whete Ali has entered intoa bond to forfeit 
Ra. 500 to Government, if he should within 
a certain period commit & oriminal offenca, 
and he has committed such an offence, in my 
opinion, the utmost that oan be demanded by 
Government is Ra. 500 in all, the option be- 
ing left to Government to select from among 


. thethree men, Ali and his two suretien, 


the one against whom it will proceed ; or if 
it pleases, it may proceed against all three, or 
any two, and recover auch fractions of the 
Hs. 500 from each as it may think fit. 

In the present instance I understand from 
the three interested persons, who are all be- 
fore me, that each surety has paid his 
Rs. 500 while Ali has not. 

: I overrule the contention in revision that 
it is necessary for Government to prove over 
again the factum of the commission of an 
offence by Ali. Inmy opinion the Caloeutía 
ruling on this subject in Quem.Hmpress v. 
Har Chandra Ohowdhry (1) is incorrect, 
and I prefer to follow Queen Empress v. Man 
Mohan Lal (2). 

In these cases, then, it is clear that the 
proper procedure is forthe Magistrate, who 
intends to confiscate a security bond, to call 
upon the Government or its representative 
before him to declare against which of the 
persons liable it elects to proceed, and for 
what amounts, and to pass orders accordingly. 
In the present case it should request the 
Deputy Commissioner to state what his 
wishes are, explaining that only Rs. 500 in 
all are to be recovered and the. reat refunded 
and that recovery may be from all the three 
liable persons or any one of them or any two 
of them. 


(1) 35 O. 440. 
(2) 21 A. 86. 
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ALLAHABAD HIGH OOURT. 
OgixINAL Reragexce No, 216 or 1911. 
June 14, 191]. 
Preseni;—Sir George Knox, Kr., Judge. 
EMPRRO BR—Paosmorros 
DOT INU 


MANIK BAT asp OTRE48— ÁÀOOUSBD. 

Oriminal Procedure Code (Act V of 1898), s. 108— 
“Offence involving a breach of the peace" meaning of — 
Necessary breach of peace or probable breach of peace, 

The words “offence involving a breach of the peaoe" 
in section 106 of the (iriminal Procedure Code, 1898, 
refor not only to a necessary breach of the peace 
buk also toa probable breach of the peace. 

Baidya Nath Majumdar v. Nibaran Chunder Gope, 
80 O. 08, Arun Samanta v. Emperor, 90 C. 386; 
Raj Narain Roy v. Bhagabat Chander Namdi,. 85 O. 
315, 7 Or. L J. 392, Emperor v. Karwpama Pillai, 
23 M.183;3 Or L.J. 430, referred to. 


Oriminal reference submitted by the Ses- 
sions Judge of Gasipur, dated the llth May 
1917. 

Mr. Haribans Sahat, for the Accused. 


Order—tTho accused have been convict- 
ad of an offence under section 484, Indian 
Penal Code, and they have been sentenced to. 
pay & fine of Ra. 25 each. They have also been 
ordered, under section 106 of the Code of Ori- 
minal Procedure, to execute & bond for keepirg 
peace for one year. The case has been sent 
up by the Court of Session, Gaxzipore witha 
recommendation thatthat portion of the order 
which was made under section 106 of the Oode 
of Criminal Procedure, be seb aside. In sup- 
port of this reference my attention 
has been called to several rulings 
namely, Baidyi Nath Majumdar v. Nibaran 
Ohundsr (ope (1); Arun Simantu v. Emperor 
(2); Raj Nuruin Roy v. Bhagabat Chander 
Nandi (3); Emperor v. Karuppina Pillai (4). 
That the offence ofremoviug a land. mark ia 
in several districts in these Provinoea too often 
followed by serious riots and loss of life 
is a matter of common exparience. I do not 
say thatin every casein which aland-markis 
removed the offences of grievous hurt ete, 
necessarily follows. Batitis, as a matter 
of exprienes, often followed by breaches of the 
peace and if the evidence shows, as in this 
cage it does, that the acoused were prepared 
to &ocompany the remova) of the land-mark 
by & breach of the peace and were only pre- 
vented from doing so by the other side ruu- 


(1) 80 0. 93. 


8) 30 O. 386. 
^ 85 C. 815,7 Or. L. J. 393. 
4) 29 M. 188; 8 Or. I. J. 490, 
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ning away, I am of opinion that the offenoe is 
one which comes within the terms used in geo- 
tion 108 of the Oode of Oriminal Procedure- 

“offence tavolring a breach of ihe peace." The 
word involve", inmy opinion, connotes the iti- 
clusion not only of a necessary but also of a 
probable feature, ciroamstance, antecedent 
condition or consequence. I notice in the 
Calcutta cases that the word “necessarily” is 
inserted by the learned Judge between ihe 

word ‘‘offence’and the word ' involving". This 
is not the view taken by this Court. The object 
of the section, as we understand it, is to pre- 
vent breaches of peace taking place 
and not merely to followup breaches of the 
peace which have taken place. The Madras 
Court considers that the words "involving 
breach of the peace” in this section require 
that breach of peace should be an ingredient 
of the offence proved and that before thet. 
section is put in force there must bea finding 
that a, breach of peace has ocoarred. This, 


- agai/, is not the view taken by this Oonrt, 


With every reapeot for the learned Judges 
who decided the above cases, I prefer to follow 
the rulings of thia Court. I ses no ieason 
for interfering and direct that the record be 
returned. 


' Interference declined. 





PUNJAB OHIEF COURT. 

URI MINAL Raviston No. b91 or lau, 
Jaly 15, 1911. 
Present::—Mr. Juatice TN 
DASONDHA SINGH—~Aocovasp~— 
PETITIONS 
versus 


EMPEROR-—HRsspoxprs, 

Penal Coda (Act XLV of 1860), s. 108— False atate. 
mant by witness —Immediate reiraciion of such atate. 
meni — Whathar prosecution nelexsary. 

Where a witness makas a statemenb whioùn is filo 
and at onoe admits this, and states what is the roal 
truth, he should not bo prosecuted for giving fales 
evidence. 

Petition for revision of the order of the 
Magistrate, Ist class, Lshore, dated 
the 24th April 1911, sanctioning . the 
prosecution of the accussed for an offenos 
under aeotion 193 of the Indian Penal Code. 

Khawaja Kamal-ud-din, for the Per- 
tioner. ' ' 

Judgment. —This case was adjourned 
in order to let Government make up its 
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mind about appeering. li does not appear. 
In my opinion, on the prinoiples laid down 
in Santa Singh v. Queen  Hmpres (1) 
‘and other authorities, this order for prosecu- 
tion of petitioner under section 198, Indian 
Penal Code, should not have been given. Peti- 
tionor made a statement as & defence witness. 
Then Jhanda Singh did the same. As the 
latter contradicted the petitioner, petitioner 
was re-called aud at once admitted that he 
had apoken falsely. It is clearly undesirable 
to prosecute a man for coming to his right 
mind ab once samang what was the real 
truth. 
I allow the revision aud gak aside, the lat 
claas Magistrate's order directing prosecution, 


Petition allowed. 
(1) 8 P. B. 1899 Or. 





MADRAS HIGH COURT. 
CRrIMINAL ÁPPRAL No. 159 or 1911. 
July 17, 1911. 
Present: —Mr. Junkioo Ayling &nd 
Mr. Justice Spencer. 
In re GOVINDASWAMY NAIDU-— 
APPELLANT 


Penal Code (Act XLV of 1860), ss. 419, 511— Railways 


Act (IX of 1800), s. 113 (a)— Travelling by a forged 
pass— Cheating by pe sonation — Attemot. 

The accused travelled from oe pean ceed Podanur 
without a ticket. On arrival at P he presented a 
forged Railway passin the name of ‘the servant of 
ihe Assistant Auditor, & description which never ap- 
plied to him. He was convicted under section 419, 
Indian Penal Code and aect'on 112 (a) cf Indian Bail. 
ways Act: 

Held, that'an attempt to cheat by parsonation 
not being suocesaful, the conviction ought to be 
changed to one under sections 419 and 511, Indian 
Penal Code. 

Appeal against the order of the Court of 
Seasion of the Coimbatore Division, in Case 


No. 125 of the Calendar for 1910. 


Judgment.--The appellant has been 
vonvioted of cheating by personation (section 
419, Indian Penal Code,) and of an offence 
gador dson Ale (a) of the Railways <Act. 
It id not denied that he travelled by the 
South Indian Railway from Trichiaopoly to 
to Podanur without a ticket, and that on 
arrival at Podanur he presented a forged 
Railway pass made out in the name of the 
servant of Mr. Brown, Assistant Auditor—a 
description which did not and never had ap- 
plied to him. The appellant in his appeel 
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petition admits all this, and merely pleads . 
that he was induced by deoeitful friends to 
buy the pass for a lees sum than the fare 
would have &mounted to. 

In our opinion, the conviction andes section 
419, Indian Penal Code, must be changed to 
one of attempt only. herein no evidenos to 
prove that the appellant at any time showed 
the pass to a Ticket Hexaminer or other Rail- 
way Official before the oompletiow of his 
journey and his presentation of it, when 
challenged at Podanur can only be regarded 
as a dishonest attempt to induce the Bail- 
way Company's servants to omit: to collect the. 
fare from him or prosecute him in’ default. 
The attempt was not successful. He has 
been presecuted and the fare has been ordered 
to be recovered by the Railway Company ont 
of the fine imposed. 

We, therefore, alter the oonviotion from 
one under section 419, Indian Penal Code, to 
one under sections 419 and 511, Indian Penal 
Code and reduce the sentence to six months’ 
rigorous imprisonment, 

The conviction and sentence under section 
112 ‘of the Railways Act are confirmed, 


Sentence confirmed. 





MADRAS HIGH COURT. 
Ontminat Revistoy Oase No 128 or 1911. 
ORIMINAL MrisomnLLAmEOUS Perrriox No. 107 

or 1911. 
July 18, 1911. 
^ Present:—Mr. Justice Ayling and’ 
Mr. Justice Spenoer. 
In re H.M. ABDUL BAZAOK SAHIB— 
PsriTIONMA. 

Criminal Procedure Code (Act V of 1893), ss. 195, 
587—Conviction undar s, 211, Indian Penal Coda — 
Want of sanction under 1. 195, Criminal Proçedure 
(ode — Proceedings nol vitiated —Odjection taben before 
the first Oowrt. 

Tho absence of sanction, even where objection was 
taken before the first Court,” does nob vitiate a con- 
viction under section 211, Indian Penal Code, unless 
it has occasioned a failure of justice. 

Perumal Naidu v. Empress, 31 M. 90; 17 M. IL, J. 
538, 2 M. L. T. 403, 6 Or. L. J. 882, followed. 

Petitions under seotion 435 and 439 of. the 
Criminal Procedure Code, praying the High 
Court to revise ihe judgment of the Ynd 
Presidency Magistrate, Georgetown, Madras, 
in €. O. No. 30,731 of 1910. 

Mr. 8. Krishwamcohanriar, 
tioner. 


for the Peti- 
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The Crown Prosecutor, Oonira. 

Judgment.—lit is argued by the peti- 
tioner’s Vakil, that inasmuch as the petitioner 
preferred a complaint to the Presidency Magis- 
trate after his complaint to the police had 
been inquired into, the Presidency Magistrate’s 
sanction for prosecution was necessary under 
section 195, Oriminal Procedure Code, and its 
absence vitiates proceedings. 

Assuming for the sake of argument that the 
Magistrate's sanction was necessary, its ab. 
senoe does not entail the reversal of the oon- 
viction unless it is shown to have occasioned 
a failure of justice which has certainly not 
been proved in the present case. This ap- 
pears clearly to be the meaning ofsection 537, 
Criminal Procedure Code, and it has been so 
interpreted in Perumal Naidu v. Emperor (1). 

The petitioner’s Vakil seeks to distinguish 
the latter case on the ground that here the 
objection was taken when the case under sec- 
tion 211, Indian Penal Code, first came on for 
evidence. | 

This is & point to be borne in mind as laid 
down in the explanation to section 537; but it, 
does not by itself indicate that any failure 
of justioe occurred. 

On the merits of the case, we see no reason 
to differ for the Magistrate's conclusion. The 
petition is dismissed. "TN 
Pettiion dismissed. 
Ue M. L. J. 633; 2 M. L.T. 498; 6 Cr. 





MADRAS HIGH COURT. 
Criminal Ravisrox. Casa No. 52 or 1911. 
(Onrursarn Ravisiog Permios No. 41 
or 1911.) 

July 20, 1911. 

Present:—Mr. Justice Abdur Rahim. 

In re THOTA NARAYADU —1sT Aoocsep 

s— PETITIONER. - 

Oriminal Procedure Oode (Act V of 1808), s. 620— 
Transfer of case before Village Magistrate—Right of 
accused to be granted adjournment pending applicatyon 
for tranafer to High Court. 

The provisions of the Criminal Procedure Code 
relating to transfers of criminal cases and the right 
of accused to obtain an adjournment of the case 
pending an application to a superior Court for trans- 
fer of caso against him do not apply to proceed- 
x erre Village Magistrates. 

this case, the High Court ordered a transfer 
owing to severel irregularities in the trial. 


Petition under sections 428 and 439 of 
the Criminal Precedure Code, praying the 
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High Court to revise the judgment of 
Village Magistrate of Kamabadu, Dargi Am 
sion, Nellore District, in Oase No. 1 of 1910. 
Mr. V. Viswanatha Sastry, for the Peti- 
tioner. 

Order.—The Village Magistrate does 
not appear in these proceedings. The af- 
davit alleges that the complainant in the case 
in which the petitioner has been convicted 
by the Village Magistrate, is a servant 
of the Village Magistrate and that the oom- 
plaint was instituted at the instanse of the 
latter, between whom and the petitioner 
there has existed enmity for some time. The 
petitioner applied: to the Magistrate for ad. 
journment in order to move the High Court 
for a transfer, but the application was re- 
fused and thé petitioner was tried and oon- 
victed the same day. It does not appear 
that there was good reason for the refusal 
of the adjournment, and, under the circam- 
stances, I must hold that the Village is- 
trate was not justified in trying the acoused. 

The Oriminal f'rocedure Oode does not 
apply to these proceedings, but the facts of 
the case show that there have been serious 
irregularities in the trial. I, therefore, aet 
aside the conviction and sentence and d rooi 
that the accused be re-tried by the Sub- 
Magistrate of Darsi. 


Oonviotion set aside. 





OALOUTTA HIGH COURT. 
OKIWINAL Raviston No. 548 oy 1911 
: July 7. 1911. 
resent:—Mr. Justice Oasporas 
Mr. Justice Shark ud Din. ji 
Raja JOY MANGAL PROSHAD 
NARAIN SINGH —PrrtITIOsBR 


TOTENS 
JHAGROO SAHU—Opposita Parry 

High VUourt—Jurisdiction— Practice — Rule ini 
On ons only of several grounds—Frah Rule Pes 
LANE a Mida dns. 

e no 1 

fresh rule when, upon & ba E merde or 
matter was before the Court ‘anda rule was ki tod 
onone only of the several grounds, or, in GEGE a 
when a Rule is issued by ibe High Court on one a 
more selected grounds, no further apphoation can be 
granted on the remaining grounds not so selected 


ae iss cone v. Gassain Gu, 60 
. N. and Bibhuti Mohun v. Dasimo y 
J. 80; 8 Ind, Cas, 308, d MISERE 
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Bole against the order of the Depaty 
Magistrate of Hasaribagh, dated February 
13th, 1911, declaring the opposite party to be 
in possession of the property in dispute until 
evicted therefrom in due course of law, which 
order was on revision affirmed by the High 
Court on May 12th, 1911. 

Mr. Sharf ud-din and Syed Enayet Karim, 
for the Petitioner. 

Mr. K. N. Chaudhri and Babu Lalit Mohan 
Mookerjee, for the Opposite Party. 

Judgment,.—0On the 12th May 1911, 
this Court discharged a Rule obtained (by the 
petitioner) upon the sole ground whether a 
certain Deputy Magistrate had jurisdiction 
to remove a caso from the file of another 
Deputy Magistrate. Other grounds had been 
taken in that application, but this Court 
(Holmwood and Sharf-ud-din, JJ.,) gave a 
Rule on the one ground only. Nothing was 
said in this Court's judgment as to whether 
the petitioner had the Court's permission to 
review his application on the other ground 
in which that rule had not been issued. 

On the 15th May 1911 we granted another 
Rule upon the first and fourth grounds 
specified, which bad reference to matter other 
than the question of jurisdictionof one Deputy 
Magistrate to transfer proceedings from the 
flle of another Magistrate. These grounds 
went much deeper into the merita of the 
cortroversy between the parties, and. undoubt- 
edly, challenge the jurisdiction of the 
Deputy Magistrate to pass an order declar- 
ing the opposite party to be in possession of 
the property in dispute. . 

On the Rule coming on for hearing, the 
learned Counsel for the opposite party con- 
tended that this Oourt had no jurisdiction 
to graut & fresh Rule when, upon the previous 
occasion, the whole matter was before the 
Oourt and a Role was granted on one only 
of the several grounds. We think this con- 
tention is well-founded. = 

The first case relied upon, Ra: Radha 
Gobinda Rat Shiaheb Bahadur v. Gossatn 
Mohendra Gir (1) may, perhaps, be distin- 
guished in one respect, that is to say, the two 
Rules granted, in that case, one after another, 
wore in similar terms. In that case, how- 
ever, the petitioner obtained liberty to apply 
for another Rule if so advised, and so the 
anthority is in point; because the present 


(1) 6 O. W. N. 846, 
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petitioner never applied for nor obtained, 
permission to ask for another Rule. The 
other case cited to us Bibhuhi Mohun Roy 
v. Dasimom Dassi (2) dealt with a case that 
had not been heard and determined on the 
merits. Jn such a case, the Court has power 
to re-open and dispose of the matter, but it 
cannot be said, in the present instance, that 
the first Rule was not decided on the merits, 
The point selected by this Court, for hearing 
and determination, was the one point we have 
mentioned, and that Rule was disposed of 
on that particular queation. The second 
authority cited to us is, undoubtedly, in favour 
of the conclusion of the opposite party. 

We understand that, as & matter of praotioe, 
when a Rule is issued by this Court on one or 
more selected grounds, no further application 
can be granted on the remaining grounds not 
so selected. We think this is a salutary 
practice aud one to be followed on principle 
as well. £ 

The preliminary objection prevails. 

The Rule is discharged. 


Rule discharged. 
(2) 10 O. L. J. 80 ot p. £2, 8 Ind. Cas 393. 





CALOUTTA HIGH COURT. 
Criminal Revision No. 578 or 1911. 
June 27, 1911. 

Prezent;— Mr Justice Casperrz and 
Mr. Justioe Sharf. ud- Din. 
GURUDAS KUNDU CHOWDHURY AND 
OTRERS8—P ETI TIONES 
terror 
Rai KEDAR NATH KUNDU 
CHOWDHURY AND orums8-— O»PosITR 
PARTY. 

Oriminal Procedure Code (Act V of 1893), s. 145— 
Esclusive posseasion claimed by each set of landlords 
through respective tenants —One ‘tenant soiling wp 
tenancy against another—Jurisdiction of Alagistrate. 

An order under section 145 of the Code of Orimi- 
nal Procedure passed in farour of one tenant as 


against other persons selling up their tenanoy, isa 
good and valid order which does not the 
principle applied in Afakhan Lal Roy v. Biroda Kanta 
Roy, 110 W.N 612, as the case is one of oxclusive 
possession claimed by each set of landlords through 
their respective tenants whose presence is necessary. 

Laliha:ı Singh v. Sulhdeo Narain, 4 C. W. N. 613, 
reforred to, 

Rule against the order of the Deputy 
Magistrateof Howarh, dated April 25th, 1911, 


Vol. xn 
FUKHESWAR PHUKAN v. EMPEROR, 


declaring Fakir Chandra Kaurar of the first 
party to be in possession of the land in dispute 
until evicted therefrom in due couse of law 
and forbidding all aera pence of auoh 
possoesion, 

Mr. A. Ohowdhury with Babus Baidya Nath 
Duit and Manmohan Dutt, for the Petitioner. 

Mr. Ousperss with Babus Hara Kumar 
Mitra and Asi Ghose, for ihe Opposite Party. 


Judgment.—tThe land in dispute is : 


six oottaAs out of an area of 39 bighas. So far 
as the finding, under section 145, Oriminal 
Procedure Oode, i is concerned, jt ia clear that 
the land ia in the poasession VR first party, 
Fakir Ohandra Keurar, the tenant of the 
same. Rut the question remains, whether 
the Deputy Magistrate had juriadiction to 
proceed and pasa an order ynder the section. 
It is urged on behalf of the petitioners that 
the dispute involved the joint oo-sharers, who 
were ` brought on the record, and that, in 
accordance with the rulings of this Oourt, the 
Deputy Magistrate should have refrained 
from exercising jurisdiction in the matter, 
Ib appears to us, however, that the order 
passed in favour of one tenant, as against 
the other persons setting up their tenancy, 
wos a good and valid order whioh doss not 
tranagress the principle applied in Afakham 
Lal Roy v. Borada Kanta Roy (1). The case 
here is ohe of exclusive possession claimed by 
each set of landlords through their respective 
tenants. THe landlords of the tenant in 
posseszion can recover the entire rent from 
Fakir Chandra Kaurar &oocording to his lease. . 
The presence of the rival tenants was 
necessary, see Lal Dhari Singh v. Subiaco 
Narain Singh (2). 


The Rule is discharged. 
Rule disoharged. 
512; 6 Or. L J. 293. 
3. 





OALOUTTA HIGH OOURT. 
CRIMINAL Revision No. 527 or 1911. 
June 16, 1811. 
Fresent:—Mr. Justice Oasperaz and 
Mr. Justice Sharf-ud-Din. 
SUKHESWAR PHUKAN anp OTHNTS— 
ACOCBED — PETITIONE 
terius 
EMPHROR—Opposrra Party. 
Criminal Procedure Code (Act V of 1898), «. Q0— 
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, Warrant, issue of, in liew oj Si eR PE reasons 
‘in writing”’—Adoption of stereolyped printed Ad 
whether sufRcient—Penal Cods (Act XLV V of 1860), s 
225 B —Renstanos to lawfwl apprehension. 

The nabural meaning of section 90 of the Orlminal 
Procedure Code im that the Oourt should record its 
reasons in writing. The adoption ofa stereo 

printed form is not a sifficient compliance with the. 
lapai language of the section. 

Therefore, the jssue of a warrant in the first 
instanoe without ahy reasons being recorded on the 
order sheet by the Oourt imuing the werrnont, is 
ilegal, andthe resistance to suchs warrant is nob 
an offence: 


Rule againet the order of the Honorary 
Magistrates of Sonari, dated March 1 Sth, 1911, 


‘oonvicting the petitioners of an offence under 


asctions 225B of the Indian Penal Code and 
sentencing Nos. 1 to 8 to thrée months’ rigor- 
ons imprisonment and the rest to one month's 
rigorous imprisónment each, an appeal from 
which order was rejected by the Deputy 
Commiesioner of Sibeagar, on April 3rd, 1911. 

Mr.-Parameswar Lal and Babu N. Bardalot 
for the Petitioner. 

vw Udgment.—tThe mm have 
been convicted under section 225B, Indian 
Penal Oode, for resisting execution of a 
certain warrent for the arrest of a wit- 
ness named Mxssammat Malio whose at. 
tendanoe was desired in the Oase No. 610 
of 1910. We granted this Rule on the 
ground that ihe action of the Court issuing 
the warrant of arrest was illegal and vitiated 
the subsequent proceedings including the 
conviction of the petitioners for resisting an 
invalid process. The warrant was issued 
under section 90 of the Criminal Procedure 
Oode, which provides that the Court must re- 
cord its reasons in writing befors: adopting 
that extreme measure. It appears from the 
order sheet of the Case No. 610 of 191)? that 
no summons was issued on Mussammat Malie, 
Warrant was ordered in the first instance. 
That procedure appears to have been illegal 
inasmuch as on the face ofthe order sheet, 
no reasons were recorded by the Court issu. 
ing the warrant. Nor has the Magistrate . 
submitted any explanation to elucidate the 
matter. 

On the warrant itself there is $& printed 
form, in accordance with the form No. 7 of 


“Schednle V of the. Code of Oriminal Pro. 


cedure reciting that ' whereas I have good 
and sufficient reason to believe that he (the 
witness) will not attend aa a witness on the 
hearing of the said complaint unless ccm 
pelled to do so,” but the natural meanirg of 
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section 90 is that the Court should record its 
-reasons in writing. The adoption of a stereo- 

typed printed form is not, in our opinion, a 
‘sufficient compliance with the imperative 
‘language of the section. The printed form 
-may be intended for the information of the 
person whom it is sought to arreat. Bat that 
ia a different matter; we think, therefore, that 
the conviction is unsustainable. 

We may add that the incident appears to 
have been greatly magnified; Musammat 
"Malie duly appeared in Court and gave her 
evidence. 

The convictions and sentences are, there- 
fore, set aside. We direct that the petitioners 
be discharged from bail. 

The Rule is made absolute. 

Rulé made absolute. 
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SIND JUDIOIAL COMMISSIONER'S 
COURT. 
Hrag Court URIMINAL JURISDICTION. 
ORIMINAL Revision No. 34 or 1911. 
June 9, 1911. : 
Present:—Mr. Pratt, J. O., and 
Mr. Orouch, A. J. O. 
j ‘ IMPRRATOR 
USTSUS 
ALLAHDINO valid GULMAHOMED 
AND AMOTRER—OPPoziTR PARTY. 
Criminal Procedure Oode(Act V of 1803), ss. 122, 123 
— Fitness of surety—O muis—Decrsion— Order. passed by 
, Bessiona Court —Jwrisdiction. of Magistrate to decids 
fitness of surety. ° 
The person required to furnish security should 


* prove to the satisfaciion of the Magistrate that the 
suroty is a fit person. The Magistrate should domde 
this on evidence and ona proceeding which is judicial. 
But he cannot decide in anticipation, without taking 
any evidence, that no evidence but that of a parti. 
cular class of witnesses will satisfy him, 
. The word '' " in section 122 implies the 
» who made the order or his successor in 
office whois properly seized of the inquiry. The 
same is the case with the superior Oourts mentioned 


in section 128. 
An order made under section 123 (8)is not an 
order confirming the Magisir.te's order. Therefore,. 


the Magistrate has no jurisdiction to decide on the 
fitness of sureties on a bond ordered by the fessions 
Court. When the order is of the latter Court, the 
adequacy of the security should be decided by that 
Oourt. : . 

Mr. Haymond, for the Orown. 


Ni udgment.—This is areport by the 
Beseions Judge, Sukkur, asking for revision of 
an order made by the Sub-Divisional Magis- 
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trate, Larkana, requiring a suspect against 
whom an order had been made by the Ses- 
sions Court, Sukkur- Larkana, for security for 
good behaviour for thres years under section 
193(8) of the Criminal Procedure Code. The 


order required the suspect to furnish two 


sureties of a specified class. ^ 

These sureties appeared before the Sub. 
Divisional Magistrate in order to execute the 
bond and Magistrate holding an inquiry as 
to their fitness required them to produce be- 
fore him witnesses of & certain claas.- 

We have already held in Crown v. (Mahro) 
Haluk Dt 1) that the onus ison the sus- 
pect to satisfy the Magistrate that the surety 
in a fit person. The Magistrate should decide 
this on evidenoe and on & proceeding which 
is judicial. When he has heard the evidence 
the Magistrate will decide whether the surety 
may be accopted or not, but the course taken 
by the Magistrate in this case is purely 
arbitrary and extr-ajudicial. He cannot 
decide in anticipation that no evidenca will 
satisfy him but evidence of a particular class 
of witnesses. ; 

But, apart from this, it seems to us that 
the Magistrate has no jurisdiction in this 
case to inquire into the fitness of the sureties. 

Anorder made by the Sessions Court under 
section 193 (8) is not an order canfirming 
the Magistrate's order. The Magistrate can- 
not order imprisonment in default fora term . 
of over one year and, therefore, whenever the 
security demanded is for a greater period, the 
order for imprisonment in default of sedurity 
is necessarily an original order of the Ses- 
sions Court. . This is very plain in the pre- 
sent case, for the order of the Sessions Oourt 
as to the character and class. of sureties is 
very different from that originally made by 
the Magistrate. . 

The order being the order of the Sessions 
Court the adequacy of thb security should 
be decided by that Oourt. Thatthis is the 
intention of Code will appear from section 
128 (4). Under that section, if the security 
is tendered to the offloer in charge of the 
jail the matter is referred to " the Court or 
Magistrate who made the order.” 1 

Reference has been made to section 122. 
which orly refers to the Magistrate as em- 
powered to reject sureties. But tbe word 
Magistrate in thissection implies the Magis- 
trate who made the order or the Magistrate 

(1) 2 B. L, R. 11; 10 Or. L. J. 225, 
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who is properly seized of the inquiry as 
being the successor in office of the Magistrate 
who made the order. Similar power is, we 
think, conferred on the superior Courts by 
the very wide words of sgction 128 (3)— 

" May pass such order on the case it thinks 
fit.: +t 
. Thaintention of the Code is, that the 
Magistrate shall nob have power to make an 
order which might lead to'& suspect being 
detained for niore than one year in prison. 
For instanoe, the Magistrate may under seo- 
tion 125 discharge a surety in a bond exe- 
outed under the order of the Sessions Court ; 
but if the effect of such order is to remit the 
suspact to prison for a term exceeding ‘one 
year heis bound to refer the case to the 
Seesions Court. It would nob consist with 
this polioy if a Magistrate had power to ‘re 
ject sureties on a bond ordered by the Ses- 
sions Court and so virtually require the sus- 
peot to remain in prison for a period which 
might extend to three-years. 

We accordingly reverse the order of the 
Magistrate and require the Sessions Judge 
to dispose of the case in acoordance with the 
law as explained in this judgment. 

í Order reversed. 


(s. c. 88 O. 888.) : 
^ OALOUTTA HIGH COURT. 
Cuimmmat Ravisi0ox No, 1843 or 1910. 
December 5, 1910. 
Present: —Mr. Justice Holm wood and 
: Mr. Justice Bharf-ud-diu. ; 
NALOO PATRA—Aocossp—Patitiones 
vertus 
EMPHROR—Opposite PARTY. 

Penal (ode (Act XLV of 1880), ss, 101, 108— False 
evidence— False verification—Application’ for mutation 
of names — Land Registration Act (VII B. U. of pP 
55.43, 62, 58— Board of Revenus Rules, Chap. V, v.( 5). 

The Rules passed by the Board of Hevenué urdor 
section 88 of Bengal Land Registration Act, referring 
to the procedure as to verification ofan application 
for registration, have the force of law by reason of 
the express enactment of seciion 88 itself. 

Therefore, a claimant asking for land EER 
is bound by law to make a true declaration upon the 

‘subject of his application andif he makes a false 
statement in it, he is punishable under sections 191 
and 193 of the Penal 6. 

Oriminal revision against the order of the 
Bessions Judge of Cuttack, dated Beptember 
22nd, 1910, 
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Facts.—The petitioner made an appli- 
cation for mutation of the name of his son 
Nidhi in place of Hari Charan, alleging the 
former's possession and fitle by right of in- 
heritance, and stating that, after the death 
of one Parbati, Tula Dai, the petitioner's wife, 
was in possession, and Nidhi after her decease, 
and that Hari Oharan having attempted to 
dispossess Tula, she brought a sunib against 
him, which was decreed by the Munsif, 
a copy of whose judgment was filed, and that 
he got his name registered as proprietor by 
fraud and concealment of the said decree. 

In this application the petitioner conceal- 
ed the fact that on appeal the Mannif's decree 
was geb aside as the Appellate Court held that 
Nidhi took no share of his mother’s property. 
The petitioner knew of the deoree in 
appeal. 

The Deputy Geileaine before whom the ap- 
plication was filed granted sanction to pro- 
secute the petitioner onder rection 193 of tha 
Penal Code. The sccased was thereupon. 
tried and sentenced to six months’ rigorus 
imprisonment. An appeal from the convic» 
tion und sentence was dismissed. The peti- 
tioner moved the High Court and obtained 
this Rule. 

Mr. A. K. Gho» and Babu 
Sekhar Banerji, for the Petitioner. ; 

Mr. Orr, Deputy Legal Hemembranoer, for 
the Orown 

Judgment.--This was & Rule calling 
upon the Distriet Magistrate of Outtack to 
show cause why the oonvichon of, and sen. 
tence passed” on, the petitioner should not be 
ast aside, on the ground that a statement 
made in an application under the Land Re- 
gistration Act is not necessarily a declaration 
within the mieaning of section 181, Indian 
Penal Code. 

We have heard Counsel in support of the 
Rale and the learned Deputy Legal Remem- 
brancer showing canse, and we have con- 
sidered sections 53 and 88 of Act VII of 1876, 
and the rulings on what are said to be 
&nalogous points, for which we have been 
referred to the'oase of Queen Empress v. 
Appaya <l), and to'a case under tha Land 
Àoquisition Aot, namely, the case of Durga Des 
Rukhit v. Queen Empress (2), which has been 
followed in the case of Hsra v. Secretary of 


Chandra 


ee DA 


(3) 97 
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. State (3)and in the recent case of land so- 


quisition known as the Bracebridge Hall Case 
(British India Steam Navigation Co. v. Secre- 


tary of State for India)(4). But all these 


cases turn on the fact that the atatementa 
were not made to a Court nor to any one 
authorised to take down such statement on 


oath. Now, under the Land Registration 
Act with which we are now dealing, 
the case is quite different. The Oollector 


under that Act isa duly constituted Court, 
and is empowered by section $8 to 
summon and enforce the attendance of 
witnesses and compel them to give evi- 
dence, and compel the production of docu- 
ments by the tame means, and, as far 


"as possible, in the same manner, as is pro- 


vided in the oase of a Civil Court by the 
Code of Oivil Procedure. Moreover, under 
section 88, it is laid down that there are to be 


under this Act rules made for the presenta-. - 


tion, admission and verification of applica- 
tions for registration, and the Board is direct- 
ed, within four months of the date on which 
this Act comes into force, to make general 


-rules consistent with thia Act, to regulate 


the form in which registers under this Act 
are to be kept, and to cancel or alter from 
time to time any such rules. Now, it may 
be said that the rulea themselves are not 
part of the law. But the mandate given by 
the law is, that the Colleotor ia to have power 
to make some kind of verification, on the 
application, and that verification may, under 
section 53, be on oath. It seems to us clear 
that this declaration comes within the mean- 
ing of seotion 198 of the Indian Penal Code, 
namely, that a claimant asking for land re- 
gistration is bound by law to make a true 
declaration upon the subject of his applica- 
tion, and the offence is, as laid down in the 
case which we have just cited, not in making 
a verification on. oath, but in making a false 
statemenb in the oourse of the verification. 
We are fortified in this opinion by the deoi- 
sion in the case of Deby Saran Mister v. Empress 
(5), where a converse proposition is laid down 
ihat "Rules passed in the courge of a pro- 
ceeding of the Board of Revenue, and not 
drawn up by the Board under section 88 of 
the 

(8) 80 C. 86. 

4, 88 O. 280, 12 C. L. J. 666; 15 0. W. N. 87; 8 Ind 


Cas. 107. 
(5) 11. Q. W. N. 470; 6 Or. L. J. 281, 
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foros of law." It is argued that the converse 
proposition is nob necessarily true ; but the 
opinion, which is no doubt an obiter, to be de-' 
rived from the remarks of the learned Judges . 
in that case, is certainly the view which we 
are inclined to take in this case, that rules 
passed by the Board of Revenue under seo- 
tion 88, provided they refer to the procedure 
as to presentation, admission and verification 
of an application for registration ander Part 
1V, and as to inquriea under section 52, have 
the force of law by reason of the expreks 
enactment of section 88 itself. We, there- 
fore, think that the only point on which ` 
this Rule was issued fails, and the Hule is 
discharged. 

The petitioner must surrender to his bail 
&nd serve out the reat of his sentence. 

Rule discharged. 


(a. o. 16 P. W. B. 1911 Or.) 
PUNJAB OHIEF COURT. 
ORIMINAL Appear No. 272 or 1911. 

, July 10, 1911. 

Present, —Mr. Justice Kensington and 
Mr. Justice Rattigan. 
BHAGWAN KAUR —Oosvior—AÁPPBSLLAET 

^ - persus 
EMPEROER--Paorrcurog—HrespPoxpesT. 


. Murder—Osrcumstantial emdence-—Death by arsenical 
g—Suicide—Further evidence in a 


paiusonm ppeal— 
- Inspection of spot—Penal Codes (Act XLV of 1880), 


a. 802-—Orimmnal Procedure Code (Act V of 1908), s. 875, 

A charge of murder like any other charge of an 
offence can be eatablished by inferences, bit when 
there is very little in the way of direct evidence, it is 
due to the aocused that there should be no exaggera- 
tion of minor incidents in the case and that each 
inferance ‘againat him should be verified with 
gsorupulous accuracy and expressed in language of 

tudied moderation. 

A conviction on olroumstantial pvidence cannot be 
had unless and until all the inferences to be drawn 
from the whole history of the case point so strongly 
to the commission of the crime by the &coused that 
the defence theory appears, on tho face of it, iin- 
possible or highly improbable. 

The general rule is that in order to jusiify an 
facts must be 
Incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. 

Where, during the courae of a trial, the accused ap- 
plies to call further material evidence on his 
line of defence, there is nothing in law prohibiting 


', & Oourt from allowing an adjournment in order 


that this farther evidence may be produced. It isdae 
to an accused person that he should be given every 
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opportunity of producing evidence upon which i 
reliesin rebuttal especially if he has to meet a charge 
entirely based on assumptions. 

‘When such an application by an accused person is 
refused by a lower Court, but is renewed in the Ap- 
pellate Court, the accused should be permitted under 
section 875, Oriminal eon Üode, 1898, to pro- 
duoe the further evidence. 

Where an irspeotion of the sceno of the orimo is 

_material aither to the case forthe prosecution or the 
-defence, an Appellate Court should the scene. 


Appeal from the order of the Sessions 
Jadge, Amritsar Division, dated the 13th 
May 1911, sentencing the appellant to death. 

‘Lhe Hon'ble Mr. Shadi Lal and Mr. Roshan 
Lal, forthe Appellant. — 

The Government Advocates, for the Respon- 
dent, n T 

- Order. p? 

Reid, C J, and Kensington, J.— (13th June 
1911. J Orune for the appellant prays 
that Gian Chand, now of Mirpur, Jammu, 
Kashi Ram, of some place unknown in 
Jammu, and Mukand Lal, of Srinagar, 
Kashmir, be examined as witnesses for 
the appellant and that Exhibits Nos. 4, 5, 
6, on page 45 of the paper-book and Exhibit 
No. 73 on page 37 of the paper-book whioh 
have not been submitted by the Court of 
Session be summoned from that Oonrt, and 
that a post-card, letter, and envelopes mark- 
ed Gh-Gi. D.A.B.-l. and B.-2 be admitted in 
evidence. 

Oounsel prayed that the appeal be heard 
on the 20th-June, the date fixed by consent 
of Counsel on both sides, and that the evi- 
dence above referred to should be recorded 
aud considered only in the event of the 
Court being of opinion that the evidence on 
the record did not justify an acquittal. In 
our opinion the Oourt should have before if 
all the evidence available hefore arriving 
at any conclusion on the meriis, having re- 
gard to the difficulty of changing opinions 
formed on part of the evidence available. 

The evidence weferred to should, in our 
Opinion, be before the Court, ifthe attend- 
ance of the witnesses can be secured and if 
the documents and Exhibits are procurable, 
and we order accordingly under seotion 375 
of the Code of Oriminal Procedure, but Ooun- 
sel for the appellant consents to no further 
adjournment being granted forthe produotion 
ofthe Exhibits at pages 87 and 45 of the 
paper-book, Ooansel who appeared for 
the appellant below being responsible 
for their not being formally brought on 
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to the record below. Exhibits, Gh. Gi. 
A. B.-1 and B.-2 are hereby admitted sub. 
ject to proof. 

Heving regard tothe fact that consider- 
able time will probably be occupied in secur- 
ing the attendance of witnesses from Jammu 
and Kashmir, and to the dislocation of the 
work of the Court entailed by adjournments, 
we postpone the hearing of the appeal to the’ 
Srd July, that being the earliest date 


which Counsel for the appellant oan fix as 


being likely not to necessitate a further posi- 
ponement. 

The Hon’ble Mr. Shadi Lal, Messrs. Roshan 
Lal and Santanam, for the Åöpellant: 

Mr. Broadway, for the Respondent. 

Judgment, 

Kensiagton, J—The appellant, Sardarni 
Bhagwan Kaur, & widow lady of some posi- 
tion in Amritsar, has been convicted of the 
murder by poison of one Kahn Ohand, 
Brahmin, with whom she became acquainted 
some seven months befare. Theage of the 
appellant ia given as 35 and that of Kahn 
Ohand as 29. — 

There is no doubt that Kahn Chand met 
his death during the night of the 20th Feb- 
ruary last from a heavy dose of white arsenic 
taken by him or administered to him some- 
where within the appellant’s housein Amrit- 
sar city. The house in question, commonly 
known as the Haveit, is & large ono with two 
considerable Court.yards one on either side 
of the main building and with various out- 
buildings and offices, the whole surrounded by 
high walls and entered through & large main 
gate containing a small wicket. In dealing 
with the appeal we Lave had the assistance 
of a very carefully preparéd wooden model of 
the whole premises made accurately to the 
scoale of four feet to the inch, and constructed 
so that each story of the main building can 
be taken off to show the exact position of 
the various rooms, passages, and stair-cases 
concerned. We have also, at the request of 
Oounsel for the Crown, inspected the build- 
ing ourselves so as to clearly understand the 
precise nature of varions paria of the pre- 
mises referred to in evidence. Practically, 
the sole question which we have to consider 
on this appeal is, whether Kahn Ohand was 
murdered or whether he committed suicide, 
There is next to no direst evidence to go on, 
and the question stated more accurately is 

whether the inferences to be drawn from 
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the whole history of the case point so strong- 
ly to murder that the defense theory of 
suicide should be altogether excluded. Ths 
assessors, at the end of a carefully conducted 
trial, gave ib as their opinion that it was im- 
possible to aay whether the case was one of 
murder or auiocide. The learned Sessions 
Judge did not share their cautious doubt 
and held that the charge of murder was fully 
substantiated. His finding is based on & 
series of inferences expressed in forcible 
language. We do not say that the charge 


could not be established by inferences, but 


where there is 80 extremely little in the 
way of direct evidence it was due to the 
appellant that there should be no sort of ex- 
aggeration of minor incidenta in the case, and 
that each inference agninst her should be 
verified with scrupulous accuracy, and express- 
ed in language of studied moderation. 

We think that the learned Sessions Judge 
has not sufficiently kept these general prin- 
ciples before him. He appears’ to us to 
have been carried away by the strong opi- 
nion which he formed and to have gene- 
rally much overstated the coase against 
the appellant. In saying this we desire to 
abstain from severe orilicism of the laborious 
judgment written in a case which present- 
ed many diffoulties, We recognise that 
we bave mattera made easier for us than 
they were for the lower Oourt, both by 
reason of the model constantly before us and 
by the fact that we are dealing with a 
lengthy record in the much simpler form of 

& printed paper-book. At the same time, 
we are obliged to point out thaf the learned 


. Judge has been betrayed into some serious 


inaccuracies On points of fact, and that 
his language is often too highly coloured. 
Aa to some of his conclusions we have found 
it exceedingly difficult to follow the reasoning 


. upon which they are based. 


Pa 


The appellant’s avquaintance with Kahn 
Ohand began during July to September 
1910. The appellant was then visiting 
Hardwar and for & considerable part of the 
time she was staying in a haveli belonging 
to the Poonch State, Kahn Chand beirg the 
care-taker (darogha) of the building on a pay 
of Re. 10 to 15 a month. Kahn Ohand was 
in low spirits, having reoently lost his wife 
Mays, who died at his house at Mirpur 
in the Jammu State. We express no poai- 
tive opinion as to what happened at Har- 
dwar Theappellant evidently took a kindly 
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interest in the young man and flattered his 
vanity by various attentions. Beyond this 
it is clear from a letter dated the 28th 
August 1910, sent to Kahn Ohand from & 
friend at Poonch (page 41 of the record), that 
he was getting into serious trouble with his 
_employers and likely to Jose his situation, 
which he did in faot do by resignation early 
in November. The appellant appears to 
have held ont a prospect to him that on hia 
leaving Hardwar she would provide him 
with employmént in her own household. 
From some passages in subsequent letters 
sent by the appellant to Kahn Ohand from 
November onwards,.and from the fact that 
she undoubtedly sent him afterwards an 
ordinary unveiled photograph of herself, it 
ig possible that the friendship extended to 
intimacy. We do not attempt to determine 
how far this was the case, but there certainly 
are passages in the appellant's letters which 
it is difficult to explain away on any other 
construction Jt does not, however, follow, 
even if we assume the worst against the ap- 
pellant, that her infatuation with the young 
man was anything more than temporary, and 
we cannot agree to the learned Sessions 
Judge's description of her subsequent letters 
as being written "in a most amorous strain” 
(pages 138, 189 and 140 of record). There 
‘are five of these letters, the genuineness of 
which is not in dispute, all written in Gur- 
mukhi. They contain some questionable 
passages of an indiscreet nature, but even 
these are not very numerous, while they are 
less suggestive in the rough Panjabi diselect 
in which they are written than in the trans- 
lations on the record. We may be doing 
the Sessions Judge sn injustice, but we 
cannot help thinking that when he came to 
write his judgment he was recalling the 
terms of an erratic poetical effusion printed 
at page 47 ofthe record, which admittedly 
has nothing to do with the wsppellant’s rele- 
tions with Kahn Ohand. This composition 
was obtained from a man, Sardul Singh, who 
has been acquitted (see page 104) and, so far 
as is known, had no connection whatever with 
the case, 

To complete what we have to > Bay about the 
appellant’s letters, we observe that three of 
them (pages 49,52 and 53 of the record) 
seom to have been sent to Kahn Ohand on 
various dates in November, nob in Septem. 
ber as would appear from & passage in ihe ` 
judgment at page 140. These three letters, 
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two of them dated 12th and 13th November 
and the third undated, ware all found, it is 
trae, in an envelope bearing ẹ post mark of 
23rd September, but that post mark shows 
that the envelopa had been sent from 
Riwalpindi and had no oonnection with 
the letters contained in it. The Sessions 
Judge hasgone oariously wrong in describing 
this as an Amritsar post mark. MTheremain- 
ing two letters (pages 55 aad 50,) are en- 
closed in envelopes bearing the dates llth 
and. lath hao to which they apparently 
. balong. 


The whole series of lettera contains much ^ 


that is comparatively trivial with unexplained 
allasionsto persons named Manohar Lal and 
the sawkan (oo-wife), and save for the un- 
guarded expressiona already referred to 
which might be understood as relating to 
previous intimacy, there is nothing in them 
indicating that the appellant was still enter- 
taining passionate feelings for Kabn Ohand. 
On the contrary, she constantly took exception 
to the wild terms in which he appears to have 
been writing to her. She alludes to trifling 
presents sent to him by her, at onetime soap, 
at another medicine, and at another a few 
clothes, which are hardly the sort of things 


which a wealthy lady would be sending to a 


favoured lover. She more than onca indicates 
her readiness to give him the promised em- 
ployment provided that he would send a 
formal application which she could make 


over 60 her brother who was managing her. 


affairs. In one passage, wearying of his fre- 
quent referenoe to his deceased wife, she sug- 
gesta that another wife oan b» easily found 
for him when he joins her establishment. 

In the Febraary correspondence she indicates 
that she has no intention of tricking him 
out of the promised employment, bat dis. 

tinctly wishes that he shonld firat go to his 
home for two months aud recover his spirits 

and adopt a more reasonable attitude to her, 

‘ and tells him that if he does return at onoe 
to Amritsar he cannot stay in her houme. 
There are two other letters from the appel- 
lant-to a friend of her's named Vaishno Das 
(defence witness, page 130) given on 
pages 54 and 5] showing that the appellant 
was asking Veishno Das to look after 
Kahn Ohand as a sick stranger in Bena- 

res and undertaking to pay Re. 5 a 
month for his board and lodging. This 
again hardly agrees with the theory that 
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she was treating Kahn Ohand as a favour- 
ed lover, and our conolusion from the 
whole corraspondence is that the appellant’s 
feslinga towards him, whatever they may 
have been at Hardwar, cooled down rapidly as 
soonas ghe left the place. 

We arrive sb the same conclusion from 
the manner in which Kahn  Chand was 
treated ona series of visite to the appel- 
lant at Amritsar. “He first came in Ooto- 
ber 1910, staying for 8 or 10 days, and he 
was then &ocommodsted in fhe principal 
guest-room on the first floor of the main 
building. He camo again for a longer period 
in January 1911, but this time he was 
more coldly pani yadi He-was lodged, not 
as wouldappear from the judgment (page 
141), in the- chaubara close to the appellant's 
private quarters, but ii & very poor little 
room at some considerable distance from 
tho main building which is also known as 
& chawbara, and during this visit the ap- 
pellant wag so little taken up with him that 
she went away io Majitha fora week or so 
during the time. Soon after he had -left, 
at the end of January, he was evidently 
pestering the appellant by asking to come 
again, and she, as we have seen, was saying 
most distinctly that she did -not wish him 
to do so. He disregarded her wishes and 
returned at 5 am. onthe 19th February. 
The appellant was clearly much annoyed, 
refused to see him or give bim a lodging 
of any sort in the havali, and sent moes- 
sages to geb rid of him as Boon as possible. - 
Kahn Ohand declined to go and announoed 
his intention tò sit dharna in the porch of 
the main gate. The appellant was naturally 
afgry at this and, at thé same time, afraid 
that if the man was forcibly expelled he 
would make a scandal in the  neigh- 
bourhood, and the position was one of some 
difficulty. 

We must now Tem bo Kahn Chand’s letter 
to the appellant. 

There, are only two of fhese on the record 


‘(pages 56 and 53), apparently despatched 


by him from Benares on the 14th and 15th 
February and reaching Amritsar on the 16th 
aud 17th. There is some doubt whether the 
appellant ever read those letters, as the evi- 
dence (pages 62 and 105) is to the effect 
that the lettera were still lying unopen- 
ed in the appellant’s letter box on 
the 18th April, but, we do not think this 
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ja a matter of greab importance. It is 
clear enough that, whether these particular 
letters had been read by the appellant ornot, 
Kahn Ohand had boen writing others to her 
in asimilar wild strain. They profess to 
be written by an ardent and favoured lover 
of the past and contain some extravagant 
expressions of devotion, even to the extent 
that the writer was prepared to  saerifioe 
his life if necessary. Mixed ap with all this 
are passages of the grossest abuse of the ap- 
pellant for the fickle way in which she 
had treated him. Welookon a good deal 
‘of this as mere oriental hyperbole, and 
our impression is that, though Kahn Ohand 
wes quite ready to resume intimate re. 


lations, if so permitted, he was really try- 


log to work on the appellant's feelings 
with a view to securing a8 soon as pos- 
sible a comfortable post in return for the 
position which he had lost at Hardwar. In 
, plain words; his letters appear to us to beof a 
. distinctly black-mniling tendency, and to be 
written by & man whose moods varied with 
the promptings of an ill-balanced mind, but 
with a persistent eye to his self-interest. If 
the previous letters received by theappellant 
from Kahn Ohand were couched in at all the 
same sort of strain itis easy to understand 
“that any affection she may have at one time 
falt for him was rapidly diminishing. Oar 
impression is, that Kahn Ohand had brooded 
over his misfortunes in the loss of his wife 
and the loss of situation and ohronio . illness, 
and had worked himself up into an unjustifl- 
able sort of frenzy, possibly genuino in part, 
but mainly intended for effect. There are 
certain other letters of his to which we shall 
refer later on, nob written to the appellant, 
which give us the same impression. He 
seems to have baen a man of weak charactor, 
always in extremes, who would do anything 
on the apur of the moment, bub with one 
fixed idea that he was going to make as 
much as he could ont of the appellant even 
if he died in the attempt. We should not 
be surprised at-any action which a man of 
this class would take, however unaccountable 
it might be otherwise. 


Turning nów to the night of the Z0th. 


February we are satisfied that it has been 
correctly found that Kahn Chand died of 
arsenical poisoning while on the top story of 
the Aavels, probably about midnight. The 
`: Ressions Judge has found (page 142) that 
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"there is absolutely no doubt that Kahn 
Ohand could never have gob up to where 
he did without the express instrucvions of 
the appellant that he was to be brought up." 
Further on, at the same page, he is positive 
that no man, unless he were a professional 
burglar armed with burgling instruments 
could possibly have got to where he was 
seen calling ont unless he had been de- 
liberately introduced to the apartments and 
taken there; and that the only person who 
could have allowed him to be thua introduced 
was the. appellant herself. Later on - (page 
116) he holds that she admitted him to her 
private apartments where he was given & 
draught of milk with a big dose of arsenic in 
it, and that "the evidence in support of these 
facts is so inoovtestable that ib is ex- 
traordinary that they were ever denied.” 
As to allthis, weown only say that there 
13 not ‘one scrap of evidenos of any sort 
that the appellant ever did anything of 
the kind. Farther, from examination of the 
premises, we find that there were at least 
three ways, all of them probably well-known 
to Kahn Chand from the circumstances of 
his previous visits to the Aavsls, by which he 
could obtain access .to the roof without 
difficulty. Weare inolined to believe that 
he did nothing more than walk up the main 
stair-case of the building leading on to the 
roof and thence through a door which would 
ordinarily remain open and a little servant's 
gallery into the bath-room adjoining the 
place from which ho was heard calling out. 
Any one who had lived in the principal guest ` 
chamber of the house, as Kahn Ohand had 
done in October, would know of this main 
stoir-case which is broad and easy, but even 
if this theory be rejected, there are two 
other ways of reaching the spot which 
would present no sort of difficulty to 
a man bent on getting upstairs ' during 
the night. Inthe abseno& of direct evi- 
dence, we do not wish. to be too positive, but 
there is some support for our theory as to 
the use of the main stair-case in the ervi- 
dence as to what Kahn Ohand called 
out to the servants below from the platform 
at the top. According to Sundar Das, page > 
61, Kahn Ohand said that he had got up 
as he used to, According to Sukh Baj, page 
70, who was standing on the opposite side 
of the court-yard, he said, ^I have come up 
from that side," which would indicate the 
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situation Qf. the main stair-case. It will be 
observed that neither of these witnesses, who 
are the only two who give evidence on that 
particular point, suggests that any words were 
used indicating that Kahn Ohand had reached 
the spot otherwise ihan of hia own socord. 
The spot is 82 feet above the oourt-yard and 
the Sessions Judge says (page 143) that by 
experiment he "was astonished to find how 
extremely diffücult it was to hear aconrately 
what the man on the platform waa saying.” 
We have made the same experiment but 
cannot endorsé that finding. We ourselves, 
standing in the oourt-yard at the spot indicat- 
ed by both witnesses, Sundar Das and Sukh 
Raj, could hear without difficulty every word 
spoken in English or vernacular by men 
standing on the platform even though their 
voices were.raised a little above the ordinary. 
At night the voice wonld naturally be more 
distinct and carry farther. The evidence of 
the witnesses may be entirely false, but it is 
all that the prosecution have to depend upon 
and we ‘must, therefore, deal with it at iis 
face value. There is no reason why the 
witnesses should not have easily ~ understood 
what Kahn Ohand was saying from the plat- 
form and their evidence, as far as it goes, 
negatives the theory thatthe man had been 
deooyed upstairs, 

The Seasions Judge (pages 141 and 142) 
has held that Kahn Ohand did not leave 
the kavels between 8 and 9 P.M. to obtain 
milk. This finding also appears tò us impro: 
per. The learned Judge shortly before said 
that it waa possible that he did go and get 
the milk as alleged by Gandu (D. W. No. 7), 
who lives just round the oorner outside the 
haveli. He also specially mentions the evi- 
dence on the point given by Nabo (P.W. 
No. 3, p. 63) as valuable, though on some 
other points he rejects the evidence of this 
witness for & reason which we do not 
altogether follow. If Nabo's evidence is 
valuable, and we see no reason for doubting 
it, this settles the question thab Kahn 
Chand did himself obtain some milk in 
which the aisenid may have been eventually 
mixed. 

As regards the arsenic the Seasions Judge 
(page 146) sttaches importance to the point 
that yellow arsenic was found by the 
Chemical Examiner (page 32) ix five small 
packets discovered in an almirah in the ap- 
pellant's room. Kahn Ohand was undoubt- 
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edly poisoned by white arsenic, but the 
inference drawn (page 147) is that, if the 
appellant was keeping a little store of yellow 
arsenic, she might very well "have some ' 
white arssnichandy also whioh she administer- 
ed to Kahn Qnand. The inferences would 
in any case be scarcely fair, but it is shown 
to have no basis.whatever by the evidence of 
the Sub-Inapeotor on page BL. 

Theae five packets were found in & bundle 
containing Kahn Ohapd's effecta only. They 
were in an envelope inside that bundle 
aad can hardly have belonged to the ap- 
pellant. We do not say that because Kahn 
Ohand had yellow arsenio in his possession 
he must also have had white arsettio, but the 
discovery goes some way in support of his 
previous threats of suicide. 

Turning back to the evidence as to what 
Kahn Oband gaid on the platform, there is 
some conflict as to the words usad. Sundar 
Das states them as  Munshaji, my stomach is 
bursting with poison. I have been given 


poison. Make me well,” Sukh  Raj's 
version is. " My inside is being burst. I 
have done this myself.” Ishar Singh, 


witness No. 10, reports them as “Why I have 
eaten? I have killed myself." "There were 
two other servauts supposed to hear the con- 
versation, tts., Fagiria, nob called as a witnees, 
and Ghasitu, wituess No. 9, who was with. 
drawn in the Sessions Court. We must, 
therefore, fall back upon the evidence of 
the three men named. Itis likely enough | 
that none of them reoolleots very accurately 
what Kehn Ohend said, bat at any rate 


. there iBagreement that he did not. mention 


the appellent or any one else as having given 
the poison. | 

There ig one other scrap of evidence as 
regards this midnight conversation given by 
Sunder Das alone on (page 61). The witness 
gays that he asked Kahn Ohand to come 
down and that the reply was, "How can I 
come down-P The doors are shut.” In 
justice to the appellant we mast note that in 
the statement made by Sundar Das to the 
Folice at the earliest opportunity on the 


| 220d February, Kahn Chand was reported 


to have said that he could not come down 
because the door was closed from the outside. 
At first, the discrepancy may not appear 
of much importance,-and we cannot treat a 
statement made to the Police as evidence in 
the case, bat it is a ourious fact ascertained 
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on inspection of the premises that the door 
leading from the roof fo the little servant's 
gallery already mentioned does (unlike other 
doors concerned) contain two bolts on what 


would be the outside from where Kahn i 
Chand was standing. We do not wish to` 


hasard any speculative theory, but we can 
ace no difficnliy in conceiving that Kaha 
Ohand on reaching the roof would find this 
door open in ordinary course for the use of 
servants who attend to-the bath-room. On 
the roof of the main building the appel- 
lants quarters are faced; by those of her 
female servants with an open space between. 
Having reached the roof, Kahn Ohand would 
hardly be likely to try and force himself on 
the appellant through one of the doors 


facing the servants’ quarters, ag this would be* 


likely to lead to immediate trouble, but by 
going through the door of the gallery lead- 
ing to the bath-room he would obtain access 
toa side door leading into the ohain of 
rooms occupied by the appellant. He would 
naturally find the door from the_bath-room 
into the adjoining.room closed against him 
and whether he called out to the appellant 
or tried to force the door there would be a 
certain amount of noise which would attract 
- the attention of the servants. It appears-to 
us quite possible that hearing thia noise one 
of the servants came out of her room and 
shut the bolts of the door leading on to the 
gallery, thereby making it impoasible for 
Kahn Chand to return by the way in which 
he had come up. It would no doubt still have 
been possible for him to get down by one of 
the other two ways already refdrred to oom. 
muniesting with the platform by. narrower 
and steeper stairs, and in other respects more 
difficult. at night, but we oan quite under- 
stand that a manin his desth agony would 
think of nothing bat the fact that he could 
not get down by the easy way by which he 
had come up. E 

Having assumed without evidence that 
the poisoned milk must have been given to 
Kahn Ohand by the appellant or one of her 
servants after he reached the top of the 
bnilding, the Sessions Judge has procéeded 
to dwell on the heartleasnesa with which 
the appellant must have listened to all that 
her discarded paramour was saying while 
dying on the very threshold of her apart- 
ments. We do not think that this infer- 
ence should be lightly drawn. It is possible 
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that the female servants who lived in the 
quarters on the roof may have. heard ' some- 
thing that was said by Kahn Oband -ou 
ihe platform, bat he could hardly ha¥e been 
shouting or screaming, as in that case 
the opposite neighbours alao living in the 
Batrianwala lane just below, must have heard 
some of the cries. There is no evidence that 
any of them heard anything (seo Jai Ram 
D. W. No. 1 page 127), and from the situa-- 
tiop of the platfrom an  outory would be 
more easily heard by them than by oocupanta 
of the quarters on the- roof. Even if the 
servants did hear something, we see no 
reason for supposing that they must have 
known that Kahn Ohanü was really dying on 
the platform. And as regards the’ appellant, 
if she was sleeping where she is believed to 
have been in an inside room, some way off, 
with closed doors between, such clamour as 
Kahn Ohand is supposed to have made would 
hardly penetrate to the ears of an ordinary 
sound sleeper. Wedo not lebour the point: 
bat we think it quite possible that neither 
thé appellant nor her servants were aware of 
Kahn Ohand’s death till sometime the next 
morning. The appellant had then to keep 
an appointment with the Deputy Commis- 
sioner, and she says she gave instructions to 
her servant, Sundar Das, to have her rooms 
thoroughly cleaned out in her absence. We 
think that she must have known of Kabn 
Ohand's death by this time and have caused 
the body to be removed, and we can well 
understand that a good deal of cleaning up 
was required so that that part of the story 
presents no particular difficulty. The &ppel- 
lent would then bein a very difficult position 
and her.collection of Kahn Ohand’s effects 
from variona placos in the kaeh and her 
placing them ina tin box and an almirah 
is intelligible enough. There is no evidence 
that the box belongs to Kahn Oliand and we 
do nol see why it should be dasumed on the 
basis of & vague suggestion by the appel. 
lant that he had left il in the harels on one 
of his previous visits. These are all minor 
matters aa to whioh the- worst construction 
seems to us to have been placed on- what is 
after all a not unnatural proceeding on the 
pert of the appellant. We close this part 
of the case by observing that nothing very 
much turns on the subsequent attempt in 
the early morning of the 22nd February to 
dispose of the body. In the excitement of 
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the capture of the carriage outside the havali 
in the dark on that morning, it is possible 
that a mistake was madein saying that the 
appellant was inside the carriage with the 
body, though we think it improbable that 
there was any such mistake. The point is of 
no real importance. Wo are satiafidd that both 
the appellant and the servant with her on 
or near the carriage, must have known that 
the body of Kahn Chand was being taken 
away and that the object was to oonoeal 
his- death in some way if possible. It 
would, perhaps, have been more prudent if 
the Police, who were watching outside .had 
not been in^suoh a hurry to effect the 
capture, and had followed the carriage-up to 
eee what happened, but we are not prepared 


to say that they committed a serious error, 


in stopping the carriage at once.. It is 
possible that they might have lost their clue 
if they had not teken this course. As to 


-thia part of the case the really important 


point is that the taking away of the hody 
adds nothing to the probability of murder 
having been committed. Kahn Ohand's 
death had to be concealed somehow by 


frightened women, and they would naturally ' 


shrink from the exposure which would follow 


it, if the appellant reported the death as she’ 


should have done. There is also’ this much 
to be said against the theory ef murder that 
if the appellant and her servanta bad guilty 
knowledge théy would probably have been 
more careful to destory all the effects of Kahn 
Ohand and they oould easily have disposed 
of the body by throwing it into & deep and 
unused well just underneath the appellant’s 
quarters, inside the main building. We do not 
attach any great importanoe to this point, 
though itis significant that Kahn Chand’s 
clothes were so little examined that he was 
left with the appellant’s photograph on him 
when the body was found inthecarriage. No 
one can say what foolish course women would 
take in so difficult a situation, and the mere 
fact that the appellant had given an utterly 
untrue version of the matter does nct go 
vary strongly against her, She was evidently 
trying to save her character, as well as to 
answer the immediate charge against her. 
On search of the house by the Police, an 
aluminium tumbler containing the drugs of the 
poison was found concealed in the mouth 
of a sack of raw cotton ‘on the platform 
and buried among the raw cotton there waa 
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a razor. We cannot understand tlie Sessions 
Judge's difficalty in believing that both these 
articles could have been brought up by Kahn 
Chand himself.. Being found by the appel. 
lant or her servants lying on the platform 
they would naturally be hastily put away, 
bat if the appellant kiew that murder had 
been committed it is probable that she would 
have taken more efficient measures to make 
away with tbese incriminating articles. 
Her omission to do so seems to us to 
indicate that she did not realise the poasi- 
bility of a charge of murder being brought . 
against her, but if the murder had been com- 
mitted.either by herself or at her instigation 
she could hardly have failed to do so. Wo 
cannot follow the Sessions Judge (page 147) 
in his conclasion that there canbe no doubt 
whatever that Kahn OChand could not have 
had any arsenic with him. The reason given 
for this assumption is, that no trace of arsenic 
was found in his pockets. There is nothing . 
to indicate that his pockets were carefully 


‘searched with this object, bu!, even if they 


were, we do not see why he could not 
have carried the poison in a paper packet 
similar to those in which yellow arsenic was 
kept. The space taken by even a heavy 
dose of arsenic would be very small, and it 
would be quite easy to carry that amount ^ 
with him without leaving any trace discovar- 
able a day and a half later. 

We have now to deal with the really 


: important point wby Kahn Ohand should 


have committed suicide. The Sessions Judge 
has disposed of this theory as being 
absolutely out of the question, but we do not 
think that his conclusion is supported by 
the evidence. From all that we oan learn 
about Kahn Chand, he strikes usan jast the 
weak-minded sort of man ‘who, yeilding to 
theimpulse of a moment, might oarry ont 
his threat of suicide and repent of it goon 
afterwards when in mortal agony. To onr 
minds everything points to & determination 
on his part to bring matters to & head with 
the appellant on this last unweloome visit to 
her house. He may very well have workad 
Bimself up to a pilch of excitement in which 
he resolved to kill himself on finding- his 
plans frustrated, or he may have meant 
nothing more than to make himself serious y- 
ill withan attempt at suicide intended to 
work’ on the appellant's feeling. It is in 
evidence that he had eaten nothing during 
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the period of nearly two days during "which 


he had been obetinately sitting dharna at the : 


gate, and this fact also would add to the 
aberrations of & naturally weak mind. We 
cannot, therefore, see that there: is anything 
grossly improbable in the theory of suicide. 
The two letters rent by Kahn Chand on 
the 14th and 15th February have been 
already mentioned. They certainly oontain 
numerous passages which were intended to 
make the appellant believe that the writer 
was contemplating death. During the course 
of the trial an attempt was made to produce 
certain further evidence bearing on the point. 
The matter is dealt with by two orders of 
the Seasions Court at page 122 of the record. 
We do not understand why the learned Judge 
considered that under the law he was unable 
to allow an adjournment in order that this 
further evidence might be produced. There 
was no real difficulty in taking measures for 
production of that evidence and proceeding 
with the trial, and granting a short adjourn- 
ment at its conclusion if still required. The 
appellant had to meet a charge based almort 
entirely on assumptions, and it was due to 
her that ghe should be given every opportuni- 
ty of producing evidence upon which she 
relied in rebuttal The matter appears 
to this Oourt of so much importance that 
when an application was made, after 
institution of the appeal it was decid- 
ed that the appellant should be per- 
mitted to produce this 
before us, and an order was accordingly 
passed to that effect under section 375 of 
the Criminal Procedure Code. We have 
examined the three additional witnesses 
produced for the defence and attach no 
importance to the evidence of two of them, 
The remaining witness is the man Gyan 
Chand, a` residence of Kahn Obhand’s 
village Mirpur, aged 20, who is referred 
toin the appellant's letters of llth and 
14th February (at pages 55 and 50 of. the 
record) as being a special friend of his. 
This witness bas produced an unsigned and 
undated letter and post-card both of whioh 
were, he says, sent to him by .Kahn Chand 
with whom he was in frequent correspond- 
ence. From the envelope of the letter it 
appears to have been despatohed from 
Amritsar on the 29th January 191l,& date 
which ia shown by internal evidenoe in the 
letter to be approximately correct, and the 
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post-card beara the post-mark of the 
Allahabad Exhibition, dated 8th February, 
1911. Without posing as experts in Urdu 
writing, we may say at once that we'hawe no 
doubt that both the letter and the post-oard 
are in the same hand writiug. That matter 
is set at rest by the extraordinary resembi- 
^anoe in the first line of each communication. 
Thejr despatch from the places indicated 
agrees with whatis known of Kahn Ohand's 
movements on those dates and the writing 
apparently agrees with some scraps written 
by ‘Kahn Ohand in Urdu which are 
before us. We see -no suficient reason for 
doubting the evidence that both these 
documents were written by Kahn Ohand 
and the witness gave his evidence satis- 
factorily, explaining allusions to certain- 
persons mentioned in theletter. The letter 


- contains several passages which can hardly 


be explained otherwise than as meaning that 
the writer despaired of softening the heart 
of the Rant Sakiba, meaning the appellant, 
and was determined to commit suicide 
thongh well. aware that he was acting 
foolishly and improperly in proposing 
to do so. The postcard written from 
Allahabad takes a leas gloomy view and, 
read with certain other passages in the letter, 
suggests that the writer may not have meant 
quite all that he said, but wished Gyan 
Chand to communicate with the Rant Sahiba 
in order that she might be seriously frightened 
into thinking that the writer was contemplat- 
ing suicide. When we are dealing with a 
man of so shifty a temperament, we cannot 
ourselves be certain how far he meant what 
he ssid, but we ‘are inclined to the belief. - 
that the threat of suicide was seriously intend- 
ed, and ib was certainly expresed still more 
definitely than in the corresponding passages 
in letters addressed to the appellant. Putting 
what was said into colloquial language, the 
writer seems to have meant that he would 
make one more serious effort to bring the ap- 
pellant over to his views, whatever they 
may have been (apparently to get her 
to consent to marriage with him), and that 
if he failed his intention was to give up any 
further struggle with a world which waa too 
hard for him. The letter is signed Bas 
Numwrad, which is explained to us as 
meaning the disappointed one. The mere, 
fact of its not being signed with Kahn 
Ohand's name is not suspicious, as Kahn 
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- Ohand’s letters to appellant araalso unsign- 
ed and'it'appears to be the practics between 
these two friends to give themselves fancy 
names, The witness has proved satisfac- 
torily that a post-card on'the record was 
actually sent by him to the appellant on the 


13th January 1911, intended for Kahn. 


Ohand who was then at Amritsar, and- this 
is signed "Apta Khadim Mirpuna” and he 
explains that he often signs like this. The 
witneas recognises that he was surprised 
- at the gloomy tone of the letter of 29th 
"^ January. We must also take into acoount the 
statement by the defence witness, Vaishno 
Das, (page 130) that Kahn Ohang never in his 
presenoe expressed an intention of committing 
suicide and that he would be greatly surprised 
to hear that he had done ao. At the same 
time, we are not prepared to say that the 
vary decided intention of suicide expressed in 
the letter is altogether unintelligible. Wo 
certainly think that if thé learned Sessions 
Judge had seen this Ietter he would hava, 
expressed himself in much more oantious 
terms in regard to the possibility of the 
suicide theory. Oar own conclas.on ia, 
thab thereis a great deal to be said for that 
theory, and that of the two it ia more pro- 
bable than that of murder by & woman who 
had, up to thattime, been on friendly terms 
with Kahn Ohand and trying tohelp him to 
take life more cheerfully, provided that he 
would not insist on forcing himself upon her 
too publicly. l 

In a case in -whioh there is so extremely 
little to go on in the way of dirgob evidence 
we are unable to come to any positive finding 
as to tha precise circumstances under which 
Kahn Chand met his death. All that we 
oan gay is, that the prosecution has, in onr 
opinion, entirely failed to show that the 
theory of suicide is so completely, excluded 
from consideration that we are bound to fall 
back upon a theory of murder- For the pur- 
poses of the appeal that will be sufficient, bat 
we desire to emphasise our opinion that the 
theory of suicide ia distinolly the more pro- 
bable of the two. In any case, if it &honld 
be assumed, contrary to what we consider to 
be the weight of evidence, that murdet was 
committed, the prosecution has entirely failed 
to show thatit must have been committed by, 
or.at the direct instigation of, the appellant. 
Considering the ooldness and repulsion with 
which Kahn Ohand was received ab the 
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haveli on ‘hia last visit, we think it very im- 
probable that hia suspicions would not have 
been aroused if he-had been decoyed upstairs by 
one of the appellant’s servants in the manner 


-guggested in the judgment and that he would 


havo looked with still greater suspicion on an 
attempt to administer to him a draught of 
milk in the dead of night, knowing. what 
efforts had been made to get him to leave 
the premises withont oreating a disturbance. 
The appeal is accepted and the appellant ia 
acquitted of the charge of murder. We have 
already directed her release by an order of 
the 8th July 1911. 4 l 

Among the numerous Exhibits in the case 
there are a gold bar weighing over 12 tolas 
aud a variety of gold and silver ornaments of ^ 
which a list is given on page 48 of the 
record. Itis understood that Kahn Chand’s 
brother, Lal, laya claim to thease valuable 
articles discovered among the appellant’s 
possession. We think it highly improbable 
that Kahn Chand can have owned these 
articles considering the humble position 
which he held at Hardwar and the fact that 
he was dependent upon the appollant for the 
pittance which she allowed for his board and 
lodging while he was staying at Bonares. 
We do nof, therefore, think thata prima fucie 
oase has been established for holding that. 
these things ever belonged to Kahn Chand 
notwithstanding the evidence of hia brother, 
Lal, (P. W. No 13 pages 74 and 75) and the 
finding of the &eesions Judge that there is 
no doubt that Kahn Chand said he had 
given the ftan: jewellery ani wanted it 
back (page 146). The Sessions Judge has 
himself found (page 147) that the appellant 
does not appear to have been in the least 
grasping, and it is in her favour that when 
on one occasion Kahn Ohand sent her a 
money order for Ke. 50 she at once returned 
the money to him as he would have greater 
need of it than she had. Our order is that 
the articles specifed -as Exhibit No. 
97, at page 42, be returned to the appellants 
together wiih any other articles of jewellery 
which may have been impounded frum her. 
lf Lal Chand claims any of these things he 
must do so in the ordinary. course, but, in 
the meanwhile, the appellant is entitled to 
retain possession of the articles until a better 
claim to them is established. 3 

The evidence of the three witnesses ex- 
amined for the appellant in this Oourt and 
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translations of the letter and post-oard, re- 
ferred to by the witness Gyan Ohand, are 
attached to our judgmenta. 
, Rattigan, J. —I agree in all respects and 
have but little of-any moment to add to my 
brother's exhaustive judgment. i 

The case against Sardarni Bhagwan Kaur 
and the other accused persons was based 
almost entirely upon ciroumatantial” evidence 
and on that account was by no means free of 
diffenlty, but it ia" abandahtly clear from 
the record and his ‘elaborate judgment that 
the learned Sessions Judge fully realized 
this fact and spared neither time nor trouble 
in his efforts to deal with the grave problem 
before him comprehensively and aatisfactorily. 
Every point, whether for the prosecution 
or for the defence, is digoussed in his judg- 
ment, and the evidence, oral and documentary, 
18 considered in more or leas detail. Bat. 
while 1l fally appreciate the efforb of the 
learned Judge to do justice to & case of 
somewhat unusual diffleulty, I think he has 
ellowed himself to be influenced by aa opinion 
.of the case, formed on insufficient data at 
an early stage of the case, with the result 
that he has conjured up a vivid bat 
wholly visionary picture of the events of the 
night of the 2Jth February, and that picture 
has obviously been 1 in his mind throughout 
hig judgment. "To my mind,” he observes, 

"there is no doubt ai ali what happened. 
Finding he would not go, the Rans determin- 
: ed to get rid of him for goed and all. So 


she had him brought up the private atair-case" 


&nd thinking he was being teken into favour 
again, he, after his long fast, drank’ eagorly 
of the proffered draught of milk. In a few 
moments the pains must have overtaken him. 
Trying to get down he finds the doors have 
been locked behind him and in his agony he 
rushes outon the platform, beseeching the 
servanta below for help. Finally, he can stand 
at the parapet no longer and he collapses back 


aud about an hour from taking the draught” 
he is dead. The place is cleaned up as much. 


as poasible and the Rani and her women re- 
moved the body. into the inner room (where 
the pugrs was found) until it could be removed 
more conveniently. The one thing not con- 
templated was Kahn Ohand's thus going ont 
on to the platform.” The objections’ to this 
theory are many and most of them have been 
referred to in my brother’sa judgment. But the 
main and conolugive objection is that there is 
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not an iota of evidence in support of it, There 


‘is no evidence, muoh.less proof, that Kahn 


Ühand was invited by the Raw or one of ber 
maids to go.up to her room that night or thet 


he was given the draught of milk by tbe Rant ` 


or by her maids. Apart from this, there is 
the evidence of Sunder Das, who, though a 
servant of the Bani, has certainly not on that. 
account refrained from giving evidence in 
support of the proseontion, to the effect that 
Kahn Ohand told him that he (Kahn Oband) 
had gone up to the place where he was, by the 
way that he had been previously accustomed 
to goup. Had the deceased been deooyed to 
the Ranrs rooms, and there poisoned, the 
natural inference would be that he would 
have roundly accused the Ram of treachery 
and charged her with giving him poigion. 

Indeed, 1 do not think Iam going too far in 
assuming thatif he had been poisoned he 


“would have raised an outory and roused the 


neighbours _with his charges against his 
treacherous murderess, It would have been 
the easiest thing in the world for him to call 
out to the people who live in the Batrianwals 
lane, and-had he been the viotim of the 
Rant’s deceit, it would have been to those 
people rather than tothe Rans servants 
that he would have naturally addressed hia 
appeals for- help. But whether his appeals 
were addressed to the former or the latter, it 
is improbable that he.would have refrained 
from expressly aconsing the Rani had 
she really been guilty of deooying him 
to her room and there administering &rsenio 


‘to’ him. 


The learnéd Sessions Judge has fully re- 
oogniBed the fact that, as the oase against 
the accused resis almost entirely upon oir- 
cumstantial evidence, the benefit of the 
doubt must be given to them if the theory 
of saicide advanoed by the defence is pos- 
sible. But while he reoognixes thia principle, 
he has somewhat too readily assumed that 
the theory of murder is established, and 
that the theory of snicide ia not and cannot 
be. I shall presently deal with the reasons 
given by him for discarding as untenable the 
latter theory, but before doing &0,I would refer 
to a few passages from Woll's standard 
work on Circumstantial Evidence,’ in whioh 
the true principles which should guide Courts 
in cages such asthe present are laid down. 

“Occurrences,” the learned author remarks, 

“may be mysterious and justify some vehement 


` 
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-buspicion, and yet the supposed connection 
betwen them may be but imaginary, and 
their oo-existence indicative of accidental 
-- oocurrenoe merely nnd not of mutual oorrela- 
tion.” For this reason ihe Courts bave laid 
down the general rule that ' ‘in . order to 

justify the inference of guilt, the inculpatory 
facts muat be incompatible with the innocence 
of the aceused and incapable of explanation 
upon any other reasonable hypothesis than 
that of his guilt. This js the fundamental rule, 
the emperimenium orwois, by which the re- 
levancy and effect of circumstantial evidence 
must be estimated. The awards of penal law 
can be justified only when the strength of our 
convictions ia equivalent to moral certainty. 


“It is not enough, however, that a parti- 


cular hypothesis wil explain all the phen- 
omega: nothing must be inferred merely 
because, if true, it would account for the 
facts and if the ocircomstances are equally 


capable of solution upon any other reason-. 


able hy potheria it is manifest that their true 
moral cause is not exclusively aseertained, būt 
remains in uncertainty; and they must, ens: 
fore, be discarded as exclasive presumptions 
of guilt Every other reasonable supposition 
by which the facts may be explained coon- 
sistently with the hypothesis of innocence 
mnst, therefore, be rigorously examined 
and successively eliminated, and only when 
no other sapposition will reasonably 
acount for all the conditions of the 
cage, can the conclusion of guilt be legitimate- 
ly adopted.” 

My brother has already given sound ren- 
rons for holding that-the theory of suicide is 
both reasonable and probable in this case. 
He has also shown (and I have endeavoured 
to supplement his argumont) that there are 
difficulties in the way of accepting the 
theory of murder. But the learned Ses- 
sions. Judge is of* opinion that the plea of 
suicide cannob be accepted, and the reasons 
upon which his opinion ia based are stated 
_at some length in his judgment. Bum- 
marised somewhat briefly, d are as fol- 
lows:— 

“(1). When Kahn Chand loft Amritsar 
at the end of January 1911, ($5, on the 
conclusion of hia second visit tothe Rant), 
he was on friendly terms with the latter, and 
there is no-reason te suppose he ever contem- 
plated being refused admiasion to the place 
when he next came back,” 


- 


any specific threat to commit suicide.” 
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In ohe-sense, of course, it is true that the 
parties were on friendly terms, a» the Rani 
had not definitely broken off her acquaint 
ance with Kahn Ohand. On the contrary, 
she had expressly rejyuested her friend 
Vaishno Das to look after him, and had 
msde him an allowance of Rs. 5. Bat it ig 
&abaurd to say that Kahn Chand was satisfied 


with the treatment he received on the occasion 


of his second visit. He was lodged in the 
ohaubara with the menial servants (and not, 
as the Sessions Judge erroneously states, in 
the immediate vicinity of the Rani); the Rani 
was away from Amritsar daring a oonaider- 
able period of this visit and Kahn Chand 


was so disgusted with his treatment that 


he informed both Sander Das (page 61) 
and Nabo (page 65) that he was nob boing 
treated properly, and that death would be 
preferable. Itis farther clear from the oor- 


respondence on the record that Kahn Ohand, - 
who was in ill-health at the time. was praoti-- 


cally made t» leave Amritsar, and that after 
he had gone the Rani insisted on his staying 
away. In face of this evidence, and of Kahn 
Ohand's own letters (Exhibits D 2 and D 3), 


in which he bitterly compliins of his ill- 


treviment at the handa of the Aim, ibt is dif- 
cult to understand how the Sessions Judge 
arrived at the conclusion that the parties were 
on friendly terms, and that Kahn Ohand had 
every reason to anticipate a friendly weloome 
on his arrival on tho 19ch February. 
Obviously, that was not his own impreasion, 
for otherwise he would hardly have x 
dressed the Rani as ‘Merciless Butoher” 
hia letter of the 15th February 1911, and 
have upbraided her for undervalaing him. - 
(2). The letters written by Kahn Chand 
from Benares (D-2 and D-3) do not contain 
Iam 
unable to follow the learned Judge. Itseems 
to me that D-2, the letter written by Kahn 
Chand .on the 14th February 1911, is but 
one continued threat to do-away with himself 
unless the Rani relents I would do no 
more than refer toa few passages: — 4 have 
given you my lifo. If you achieve your 
ends and it oosts me my life, I have not 
the lenst heeitation to do 89. . . . . '. Sorry 
you havenot seta proper valueon your servant. 
I, your true servant, take a pride in giving my 
life at your thraali hold. the life gifted by you. 
. | had severe attacks of fever and amatill 
suffering from diarrhea. See, I am so 
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' uneasy and near death, and yet await orders 
from you. Well, do what you please, I 
decide the matter once for all. If I breathe 
my last at this place till I receive your 
orders so much the better, and if I give up 
my ghost in the train, that also looks better, 
but if I reach you alive,’ then I deem tt an 
honour io breathe my las at your fest. I 
have now no hopes of any. saleran with 
you. ... You go on showing as much 
tyranny as you can, but the day I have to 
Jive will pass away like the wind of the 
forest. You will think you have done away 
with a sinner, but the responsibility for his 
death will rest on you, and the trouble pass 
away from over my head ... Aa I have 
fallen a victim, to ill-fame, death is prefer- 
able. Do not feed me with false hopes. 
I haye not the least wish to lead auch a life. 
If | am carried away by the ailment so mach 
the better. .... Oh. tyrant, why did you 
kill an innotentP My dear, may you be 
happy, but I shall surely die and die. I 
swear by you that pangs on your account 
will put & period to my life. My own sister, 
why do not I, a sinners die? Iam in much 
trouble. God, oh God, leave the one to die 
and take my life instead. to olieck the 
trouble. .... Oh God lake my life, I am too 
miserable. .. What is required is death. . ... 
Oh God, giani me my prayer. !' 

] cannot agree with the Beasiong Judge 
that the letter is merely “of a flowery, 
amorous, can't-live-without- you sort of style.” 
As my, brother has pointed out, Kahn Chand 
was a person of an ill-balanced mind. He 
had had many disappointmente and had been 
in weak health for some time past, and 1 see 
no reason to doubt that the idea of commit- 
ting suicide at the feet of the Rams had 
obtained a strong hold upon him. 

(8). Bat, 
Judge, X aishae Das, with whom Kahn 
Chand was living in Benares in February 
1911, has deposed that the latter never 
Bpoke of suicide in his presence, and that he 
would have been greatly surprised to hear 
that “Kahn Ohand had done away with 
himself.” It ie, of course, possible that 
Kahn QOhand did not unbosom himxelf to 
Vaishno Das, who was merely an acquaint- 
ance of afew day's atanding. But Vaishno 
Das admite that Kehn QOhand was ill at 
Benares pnd very dispondent. 

(4). The learned Sessions Judge next 
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found in one of his pookets. .. 
, was most carefully searched and Any such 


observes the learned Sessions ` 
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observes ‘that Kahn Chand could not have 
gone off and purchased ar&enio after his 
arrival at the haveli on the 19th February, 
and he continues: “Hither he was in the 
habit of perennially carrying an enormous 
dose of arsenio about his person, or when he 
went up to the [ans he had none with him. 
In the former case traces must have been 
, The body 


traces must have been detested. I am of 
Opinion that when he was taken up tothe 
Rants rooms there can be no doubt whatever 
he could not have had arsenic with him." In 
passing, I would remark that th! learned 
Judge here again asmimas that Kahn Ohand 
was taken up to the Rants rooms, an assump- 
tion which is based on no eyidence. Baot, 
apart from that, how can the learned Judge 
take it as a fact, admitting of no possible 
doubt, that Kahn Ohand had no arsenic with 
him when he arrived at Amritear on the 
19th February? An “enormous dose of 
arsenic’ —say, three to five, or even ten 
gteins—ocould easily be carried in & piece 
of paper iu a waistcoat pocket, and I see no 
reason why traces of auch poison should 
inevitably be found in the pockets of the 
deceased's clothes, had he actually had the 
poison in his possession. If wrapped ina 
piece of paper, as would probably be the 
caso, the poison would leave no such traces, 
and the paper may very easily have ‘been 
blown away from the parapet. 

(5). The last argument adduced by the 
learned . Judge to discount the theory of 
suicide, ia that the doors were looked and 
Kahn Oband thus prevented from descending. 
My brother has already dealt with this 
argumoe:t and has pointed out that it is quite 
possible that ore of the maids, hearing 
Kahn OChand's cries, locked the door leading 
to the bath-room. There is nothing impro- 
bable in this supposition, especially as both 
the Rant and her maids would be most 
anxious to shut off the deceased from any 
means of acoess to the Rants apartments. 

The above are the grounds on which the 


learned Sessions Judge has rejected as 
impossible, the theory that’ Kahn Chand 
commitied suicide. I have given each 


ground very careful consideration, but I fail 
to find any such force in it, or indeed in all 
the grounds collectively, as would justify me 
in holding that the only possible explanation 
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of the death of Kahn Chand is that he was 
murdered, and that the person who murdered 
him was the Rant. On the contrary, I agree 
with my brother that the theory of suicide is 
on the whole more probable per æ and less 
open to objection. 


The motive alleged for the orimein the 
Sessions Judge's Oourt was that the Has: 
had tired of her importunate lover, and that 
when she found he would not go- away on 
the occasion of his third visit, she made 
up her mind to poison him. Now, it is true 
that the Ran: was somewhat oold in her 
behaviour towards Kahn Ohand in January, 
but the correspondence shows that she atill 
took a very lively interest in him and his 
doings, and that so late as February 
(Exhibit 100-A) she wrote about him in the 
friendliest manner to Vaishno Das, begging 
the latter to look after him in every way. 
She did not want Kahn Ohand to return to 
Amritsear, but there is nothing on the record 
to justify us in assuming that his ill-advised 
return determined her to cause his death. 
Mr. Brodway (who argued a difficult case 
with conspicuons ability aud fairness) saw 
the inadequacy of this alleged motive and 
suggested, for the first time in this Oourt, 
that as the Rans brother, Tek Singh, would 
be calling for her on the morning of the 21st 
Febraary in order vo escort her to the Deputy 
Commissioner’s hopgae, and would then see 
Kahn Chand sitting dharna at the gateway, 
the Pani felt it imperatively necessary to 
do away with her former paramour on the 
night ofthe 20th. But it is impossible “to 
believe that Tek Singh was not previously 
aware of tho intrigue. “His wife was with 
the Ram at Herdwar in 1910, and must 
have known of all that was going on, and 
Tok Singh, who: lives next door to the 
Rani in Amritsar, must have beeu singularly 
blind if he had no knowledge of Kahn Chsnd's 
visits in October and January to the Rants 
haveli, Moreover, I see no reason why, if the 
Rent wished to get rid of Kahn Ohand from 
the gateway on the morning of the Zlst 
February, she could not have had him 

looked up in an out-house for the time being. 
: I cannot conclude without a brief reference 
to the Sessions Judge’s somewhat unjust 
‘criticism of the evidence of the prosecution 
witness, Nabo (P. W. No. 8) ‘whom he deg- 
oribes as “an unsatisfactory” and a hopeless” 
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witness "his only idea” (according to the 
learned Judge) being “to say whenever he 
could that Kahn Chand had told him that he 
would die or that death would be prefer- 
able to this life. fo anxious was he to say 
this on every possible occasion that he even 
made Kahn Ohand say it when he was 
located in the immediate vicinity of the 
Rantis rooms and was in the highest favour.” 


. The learned Judge has unwittingly exaggerat- 


ed matters, for, on reference to Nabo's 
evidence, I find that he put the remark in 
question into Kahn (banda mouth on only 
two oocasionB. There is, however, a serious 
misteke on the part of the Sessions Judge 
in saying that on one of the occasions, where 
Kahn Ohand is alleged by the witness to 
have referred to suicide, the absurdity is 
apparent as Kahn Chand was then in the 
highest favour. This was on the occasion 
of the second visit, and, as has already been 
pointed ont, Kahn Chand, so far from being 
in high favour and located near the fant, 
was then relegated to the menials’ quarters, 
and was complaining bitterly to Sundar Das. 
and others of his bad treatment. The 
Sessions Judge apparently does not altogether 
disbelieve Nabo's evidence as to Kahn Ohand’s 
purchase of milk, though he thinks it impro- 
bable, as had Kahn Chand left the havek, the 
gate would have been shut against-him. But 
this is exactly whab the Rant and her 
servants were afraid to do in view of the 
possible scandal that would ensue. - 


r . Appeal aocepied, 





(s. o, 17 P. W. R. 1011 Cr.) 
PUNJAB OHIEF COURT. 
OgiuimAL- ÀpPzAL No. 307 or 1911. 
s Joly 11, 1911. 
Preseni:—Mr. Justioo Kenaington and 
Mr. Justice Rattigan. © 
Mxsanmait THAKRI AXD AMOTHBR— 
OComviors—A PPRLLANTS 
verra 
EMPERORB—PR088cUTOR —H R5POR DBKT. 
Penal Uode (Act XLV of 1860), ss. 170, 201, 803, 
809 —Oriminal Procedure Oods (Act V of 1888), s. 45— 
Concsalment o] dead body— Offence. 
The removal or concealment of tho body of e person 
not proved to have been murdered but proved to have . 
committed suicide does not amount to an offence 
under section 201, Irdi&n Penal Code. 
Under certain specified clroumstances covered by 
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gection 45 of the Criminal Procedure Code, 1898, 
the concealment of suspicious death is punishable 
undor section 170, Indian Penal Code, but mere ser- 
venta who are ontirely dependent on their master in 
whose house the UWeath takes place do not come 
within the category of persons who are bound to com- 
municate an occurrence of this sort. 


Appeal from the order of the Sessions 
Judge, Amritsar Division, dated the 18th 
May 1911, convicting the appellants. 

The Hon’ble Mr. Shadi Lal, Messrs. Raushan 
Lal and Santanam, for the Appellants. 

Mr. Broadway, forthe Respondent. 

/ udgment.—tThis is an appeal by 
Musammat Thakri and Musammai Ruri, 
servants of Sardarni Bhagwan Kaur, against 
their conviction under section 201, Indian 
Penal Code, and sentences of seven years’ 
imprisonment in connection with the charge 
of murder brought against the principal 
appellant, Bhagwan Kaur [see Bhagwan Kaur 
v. Emperor (1) | 

Looking to the findings of the learned 
Seasions Judge upon the case, we are unable 
to understand upon what principle sentences 
of such great severity, the maximum which 
could be given under section 201, have been 
passed upon theese appellants. The utmost 
which has been taken as proved against them 
is that they were assisting their mistresa to 
dispose of the body of the man believed to 
have been murdered with her knowledge 
and consent. The learned Sessions Judge 
has himself recognised that in so doing they 
were actuated by a praiseworthy apirit of 
devotion to their mistress, and it may also be 


added that it would be expeeting too much. 


of human nature to demand that they should 
decline to give their mistress any assistance 
within their power. If the conviction against 
these two women could be upheld at all we 
should have beeu obliged to say that the 
sentences were altogether inappropriate. We 
cannot bnt think that there has been some 
confusion in the mind of the learned Sessions 
Judge, and that he has really passed these 
excessive sentences, not in oonsideration of 
what the appellants actually did, but froma 
feeling that they “must have abetted the 
murder, althongh he found that no such 
charge was proved against them. . 

The view taken by usin the main case is 
that Kahn Ohand’s death was due to suicide 
rether than murder. Under these ciroum- 
stances. 1t^ig impossible to uphold a sonviction 


(1) 16 P. W. B, 1911 Ory 11 Ind, Cax, 500. 
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of any sort against the appellants. By seo- 
tion J09, Indian Penal Code, an attempt to 
commit suicide.is punishable but there is no 
section of the Code making suicide itself an 
offence, obviously because in that case there 
would be no offender who could be brought 
within the purview of thelaw. The essence 
of section 201 is that there should bo an 
effort to cause evidence of the commission of 
an offence to disappear with the intention of 
screening the offender from legal punishmeut. 
We must take the law as we find it, and 
must hold that the removal or concealment 
of the body of a man not proved to be 
murdered does not amount to an offence 
under section 901 of the Code. Under oertain 
specified circumstances oovared by section 
45 of the Code of Criminal Procedure the 
concealment of a suspicions death might 
be punishable under section 176, Indian 
Penal Code, but the appellants being mere 
servants of Sardarni Bhagwan Kaur do not 
come within the oategory of persons who are 
Pound to communicate an occurrence of the 
sort. Weaccept the appeal and acquit the 
appellants of a charge under section 201, and 
find that they have not committed an offence 
of any sort punishable under the Indian Penal 
Code. We have already directed their release 
by & our order of the 8th July 1911. 


Appeal accepted. 





(s. c. 18 Bom. L. R. 494.) 
BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 472 or 1910. 
April 12, 1911. 
Preseni.—EBir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heston, and on refer- 
ence, Sir Basil Scott, Kr., Ohief Justice. 
EMPRROR—-Prosrovtor. 
versus * 
BRAZ H. DE 8OUZA—Acovsep, 
Bombay District Muncipal Act (LII of 1901), ss. 96, 
8 (7) Erecting a building" — Building, meaning of— 
Re-construction— Constructing side wali on old found- 
of stalutes—Qonstruction of 


The re-construction of a small wall upon its own 
foundation is not necessarily, and asa matter of law, 
“the erection of a building” within section 00 of the 
District Municipal Act 

Emperor v. Kale Khan Sardar Khar, 12 Bom. L. R. 
1060, 8 Ind. Cas. 1050; 12 Or. L. J. 1, distinguished. 

The 1ule with regard to the effect of interpretation 
clauses of a comprehensive nature, such as those 
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defininga& term as "including" something, is thet 
they are not to be taken as strictly defining what the 
meening of a word must be under all circumstances 
but merely as declaring what things may be com- 
prehended within the term where the circumstanoes 
ulre they should, 

v. The Justices of Cambridgeshire, (1888) 7 

Ad. & E. 490 rt p. 401; Meus Jacobs, (1885) 7 E..& Ir. 


- App. 481 at p. is oos of Portsmouth v. Emih, 10 


, substan 


App. Oas. 864 at p. 975; 58 L.T. 894; 40 J.P. 676, relied 


upon. 

Per Heation,J._-When we have a complex sti ucture 
such as s house, the "building" as contemplated by 
section 98 isthe whole house anda single wall of the 
pones e Weyer a building but only a part ofa 


ding. " 

lt isa question of fact whether the re-consíruchon 
of any 
y a reconstruction of the building. 

Per Chandavarkar, J.— 

A side wall ofa house expressly falis under the 
Act within the definition ofa building; ita re-oon- 
strucHion amounts to erecting a Snares of which 


notice must be given as required by th 


Mr. G. S, Rao, Government Pleader, for 
the Orown. 

Mr. Nslkaniha Atmaram, for the Accused. 

The appeal was heard by Ohandavarkar 


“and Heaton, JJ., when their Lordships hav- 


ing differed in in ppinion, delivered the follow- 


, ing. 


Judgment. 

Chandavarkar, J. 1 regret I have to 
differ from my learned oolleague in this 
case. With all respect, I find I cannot 
agree with him in holdirg that the ques- 


tion arising here for our "dediicn 18 one 


of fact. In my opinion the facts found by 


- (1), end I entirely conqur-in their conclusion ' 


. complainant. 


the learned Magistrate are as alleged by the 
So the Magistrate states in 
his judgment, and the only question ia, 
whether upon those facts, the act of the 
accused is of such a nature as to make ib 
punishable under section 96 of the Bombay 
District Municipal Act. f 

The fact found by the Magistrate is, that 
the acoused re-constructed the south wall 
of his house ,on the old forndation. That 
is the only fact. The case is thus on all 
fours with Emperor v. Kalskhan Sardarkhan 


: of Jaw and their interpretation of the material 
' gections of the Act. In my opinion, & wall 


te 


such as this expressly falls under the Act 
within the definition of' building ; and its 
re-conatruction amounts to erecting a build- 
irg of which notice must be given as re- 
quired by the Act. 


peal and conviob the accused. But as my 
L €) 12 Bom, L.R.-10€0; 8 Ind.Cas, 1050; 13 OrLJ.1, 
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cular wallor portions ofs building is . 


I would allow the ap- . 
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learned colleague and I differ, the case 
must be submitted to the learned Chief 
Justice for the purpose of reference, according 
to law, to a third Judge. 

Heaton, J.—BDras H. DeSouza was pro- 
Becuted under section 96 of the District 
Municipal Act—Bombay Act III of 1901, 
for beginning to erect & building without 
giving the required notice. He was ace 
quitted and the Government of Bombay 
have appealed against the acquittal. 

The facte are that he re-built the entire 
southern wall of his house except the 
foundations. He also repaired two other 
walls, but those repairs were not taken 
by the Government. Pleader as affecting the 
case. He relied exclusively, and it seema to 
me rightly, on the re-building of the southern 
wall. 

By the explanation to section 96 “to erect 
a building" includes “any material altera- 
tion, enlargement, or re-construction of any 
building.” There has not been & material 
alteration or enlargement, but there has 
been re-construction of the southern wall 
of the honge. Is that a re-oonstruction of a 
building P The Government Pleader argues 
that it is becanse by the defining section of 
the Act, “ building shall include any hut, 
ota, and shall include also walls, verandahs, 
fixed platforms, plinths, doorsteps and the 
like". This may mean that any wall or 
doorstep, eto., isin itself a building ; or that 
a building includes all its walls, doorsteps, 
etc. If the former interpretation be taken, 
then the southern wall of DeSouxa’s house 
is & building and it has been re-consiructed. 
This is the case argued by the Government 
Pleader. If ihe latter interpretation is 
tuken, then the southern wall of the house is 


only a part of the building; the DENN is 


the whole house. 


If we were dealing with & wall sandi | 
by itself we should be dealing with a 
building. But where we have a complex 


. bnilding such as & house, it seems to me 


that the "building" meant by section 96 is 
the whole house and not a selected portion of 
that whole such as the southern wall. 

“My reasons for so thinking are these: 
rections 92 to 98 of the Act deal with 

"Powers to regulate building, etc." These 
sections deal with buildings, parts of build. 
ings, external walls of buildings, projecting 


od 


‘pa building. 


‘mean this. 
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portions of & building and in section 98 the 
plinth is referred to, clearly, as a part of & 
building. The explanation to section 96 
from (b) to (d) and (f) clearly contemplates 
complex buildings as entities. The scheme 
of these sections, it seems to me, oontem- 
plates a building” ordinarily as a complex 
structure made up of walls, etc. I do not say 


‘that it does not contemplate simple structures 


also, such as an isolated wall. Bab when we 
have s complex structure such as a house, 
the building as contemplated by section 96 
is the whole house and a single. wall of the 
honse is not by iteelf-& building but only & 
part of a building. i 
Therefore, I think that this appeal on the 
ground on which it is argued must fail, for 
the argument is that ihere has been re-con- 
siruction of & building not merely of a part of 
- Ab the same time, I do nct wish to be 
understood to say that the re-construotion of & 
wall cannot be a re-construction within the 
meaning of section 96, of that building of 
which it forms & part. It may be, the section 
intended to leave ib to be determined asa 
question of faot in the particular case, whe- 
ther the re-oonstruclion of any particular 
wall or portions of a building is substantially 
a reconstruction of the building. It may 
Jf it does, then it is & question 
of fact whether thare has or has not been 
substantially a re-construction of the building. 


‘The Magistrate has found in this case that 
there has not been a re-construction. 


The 
materials on the record do not tnable me to 
say that he is wrong. 

Therefore, I would dismiss the appeal. 

Owing to the above difference in opinion 
the oase was re-heerd by Scott, O. J. 

Mr. G. 8. Rao, Government  Pleader, for 
ihe Crown. 

Mr. Ratanlal Ranchhoddas, for the Accused. 

Scott, C. J, —The question referred to me 
may be formulated  thusm,— Whether the 
re-construction of a wall upon its own founda- 
tion is necessarily the "erection of a building" 
within section 96 of the District Municipal 
Act? Aocording to the explanation appended 
to that section the expression “to erecta 


building" throughout Obapter LX includes - 


any material alteration, enlargement, or 


re-ocnsiruction of any building. Whether the ^ 


reconstruction of a wall of whatever impor» 


tance forming part of a house is necessarily 
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: the "erection of a building” depends upon 


whether the interpretation clause, section 3 
(7), is to be taken as substituting impliedly 
for the word "building" wherever it oocurs in 
the Aot not merely sll erections falling ' 
within the ordinary comprehension of the 
term "building" but also all other things 
included within the definition. It is recog: 
nised in England to be arule with regard to 
the effect of interpretation clauses of acm- 
prehensive nature such as we have here that 


` they are not to be taken as strictly defining 


what the meaning of & word must be under 


- all circumstances, but merely as declaring 


what things may be comprehended within 
the term where the circumstances require 
that they should [see the jadgment of Lord 
Denman in Queen v. The Justices of Cambridge- 
shire (9), of Lord Selborne in Meng v. Jacobs 
(3), and of Lord Watson in the Mayor of 
Portsmouth v. Smith (4).] 

` In the present case the only complaint im, 
that a small wall was built on an old found- 


` atidn without the permission of the Munici- 
` pality. 


The Magistrate has held that in 
erecting this wall the aocused was not "ereot- 
ing any building" within seotion 96, and this 
conclusion must, I think, be accepted unless 


' it can bes aid, sa a matter of law, that the 


material re construction of a small wall must 
constitute the “erection of a building.” 


For the reasons above stated, I do not think 
that the Court is precluded from giving to 
the word "building" in that section its ordi- 
nary meaning, & meaning which the neigh- 
bouring sections indicate as the sense in 
which the Legislature was using that expres- 
sion in the group of sections of which section 
98 forms part. Itis possible that the re- 
erection of & wall may (under certain circum- 
stances) amount to the material re-construc- 
tion of a building under section 96, but I 
do not think it necessarily does. In Hugeror 
v. Kalekhan Sardarkhan (1), referred to by 
Chandavarkar, J., the applicant had treated 
the re-ereotion of his wall as falling within 
the section and had applied for leave to re- 
erect it but did not wait to see if the per- 
mission would be granted or refused and 
there was no appearance on behalf of the 
accused. , In the present case the wall ish 

(2) (1688) 7 Ad. & B. 480 at p. 401. 

A m 7 B. & Ir. App. 481 at p. 408. 

(4) (1885) 10 App. Cas. 264 at p. 875; 58 L. 'T. 304; 
49 J. P. 0768. 
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small wall and has all along been regarded by 
the applicant as not a building within the 
. section , 98. I ooncar with Mr. Justice 
Heaton in thinking that the spplication 
should be dismissed. 


Application dismissed.. 





(s. c. 18 Bom, L. R. 488.) 
BOMBAY HIGH COURT. 
Og1u1MAL Apprat No. 100 or 1911. 
CoxrigRMATION Casa No. 8 or 1911. 

April 3, 1911. » 
Present: —Bir N. G. Ohandavarkar, KT., 
' Judge, and Mr. Justice Heaton.- 
BMPEROR—Prosxocuror. 
cerzus 


RANOHHOD GOKAL-—Aoovsmn. 
accused's conduct—Statement in consequence of tohich 
-mothing was discovered. 

Courts should exclude from the record panchnamas 
which contain statements by an &ooused person which 
are either clearly inadmissible or which afe of 
doubtful pdmisaibitity. 

Where the finding of acorpse was due, not to 
anything that the accused had ssid, bub to his con- 
duct in pointing out the place, a record of tho ao- 
cused’s conduct is inadmissible in evidence. 

Statements of the accused in consequence of which 
nothing was discovered should nob be admitted in 
evidence, : 

. Mr. G. N. Thakore, for the Accused. 

- Mr. G. 8. Rao, Government Pleader, for 

the Crown. 


Judgment. 


Chandavarkar, J.—Both the  conviotion 
and sentence in this case must be confirmed. 
The Sessions Judge and ihe Assessors have 
believed the evidence of the witnesses Jetha, 
Fulbhai and Lallu, who give direob evidence 
astothe murder. All that is urged agninss 
them is, that they had not told anyone of 
what they had seen until the Police came 
upon the scene: but they have explained that 
they were afraid and the unwillingness 
of people of this class to come forward to 
depose to av offence committed in their pre- 


sence, lést they should themselves get into 


trouble ig well known. Further, the evidence 
of Diwali, widow of the deceaked man, an un- 
willing witness for the prosecution, corrobo- 
rates tosome extent the casefor the prosecution, 
It shows that the present appellant Ranchhod 
and the deceased, his brother; were not on 
gocd terma, because the former was on terms 


Pd 
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of criminal intimacy with her, and thatthe 
appellant’s conduct was suspicious when she 
made inquiries of hrm as to the disappearance 
ofthe deceased. Then we have the appellant's 
confession before a Third Olass Magistrate. 
That Magistrate has been examined and, he 
deposes that he believed the confession to have 
been made voluntarily and that on examining 
the person of the appellant he found no 
marks of any injury ar ill-treatment, Tha 
corpse was fonnd buried in the fleld of the 
appellant. The Punch witnesses state that, 
it was the appellant who pointed ont the 
place and the appellant. in his statement 
.Exhibit 87 admitted that it was he who had 
informed the Fouidar that there was some- 
thing like a dead body in his fleld and that 
his brother Bhaji had disappeared some four 
or five days before. : 

I am in entire agreement with my learned 
colleague's observations as to the admission 
of the panchnamas in this cage in evidence. 

Heaton, J.—I agree with the order that the 
conviction and sentence in this case must be 
confirmed. Mr. Thakore, who appeared for 
the appellant in this case, argued very 
elesrly and ably. The purport of his argu- 
ments was that there were clear traces of 
concoction in the evidence for the prosecution. 
After considering very closely what he said, 
and going through the evidence, it seems to 
me that there are no clear traces of concoc- 
tion; but that the evidence, taken as a whole 
is conclusive and convincing. Bat I should 
like to add that I do not think that enough 
care was takénin this oase to exclude from, 
the record and from consideration, certain 
panchnamas whioh were made in the. pre- 
sence of the Police officer and signed by 
him, and which contained confessions mare 
by the appellant. In ne of the panchnamas 
which relates to the pointing out of the place 
where the deed body was buried, certain 
statements maile by the appellant are entered 
but it seems to me that the finding of the 
corpse was due, not to anything that the 
&coused said, bnt to his oondnot in pointing ` 
out the place. Then, again, certain Btatemen!n 
made bythe a&eoused, when he pointed ont 
the soene of the offence, were recorded in a 
pa»chnama. But nothing was discovered in 
consequence; there were no blood stains: there 
was nothing which was proved inthe cage 
as a fact, which would help to éstablish the 
guilt of the accused. Jt seems to me that in 
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both these matters all that was justiflably 
proved was what the accused had done, not 
"what he had ssid. Consequently, in my opi- 
nion, these pawschwamas ought to have been 
excluded; neither read nor referred to. IfI 
‘may express a hope then I do hope that our 
Sessions Judges will be very careful to ex- 
clude from the record paschmamas of this 
kind, which contain statements by an ac- 
cused person which either are clearly inad- 
‘missible or which are of doubtful &dmis- 
sibility. 





(s. 0. 18 Bom. L. R. 506.) 

BOMBAY HIGH. COURT. 
OnruimAL APPLIOATION FOB Huvisrow No, 58 
or 1911. 

April 11, 1911. 

Present.—Bir N. G. Chandavarkar, Kr., 

Judge, and Mr. Justioe Heaton. : 
In re BABA YESHWANT DESAI-— 
A cOUSED. Vt 

Orisinal Procedure Code (Act V of 1808), ss. 487; 
119, 300—7w ther in Power to orderin case of 
person discharged under s. 1190—'" Accwsed persow"— 

'TAscharged"— Interpretation of statules—Same word 
waed in diferent sections. 

A District Magistrate hasfurisdiction, under section 
A91 of the Criminal Procedure Oode, to order o fresh 
: iry intothe case of a person ‘discharged by a 

au ate Magistrate under section 110 of the Code. 
| The word “any accused " includes perrons 

ded against under Chapter VIII of the Code; 
it is not confined toa person againss whom a com- 
plaint has bean made under section £00. 

The discharge of a person under section 119 is a 
discharge as contemplated by section 437. 


r 
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into the case of a person “discharged” by a 
Subordinate Magistrate under section 119 of 
the Code. The decision of the question 
turns upon the interpretation of the words 
"any &ocused person" and ‘discharged” used 
in, section 4937. There is no definition of 
“accused person" in the Code and we see no 
sound reason for confining its application to 
a person against whom-.s complaint" has 
been made under section 200 of the Oode. 
Persons proceeded against under Chapter V III 
of tha Coda are persons against whom there | 
is &n accusation in the ordinary acceptation of 
the word. The word "discharged" is also nob 
defined in the Code and there is no valid ground 
for departing in respeot of it from the rule of 
construction that where in a Statute the same 
word is used in different sections it ought to 
be interpreted in the same sense throughout 
unless the context in any particular section 
plainly requires that it should be understood 
in & different sense. We think that we should 
follow the rulings of the Allahabad High 
Court, Queen Empress v. Muiasadds Lal (1), 
and Kisg-Eewperor v. Fyas-ud-din (2), which 
follow the decision of this Court in Queen- 
Hmpress v. Mona Puna (8); and not the rul- 
ings in Queen- Empress v. Immam Mondal (4), 
and Falu Toyi Ammal v. Ohidambaravelu Prllas 
(5). The Rule is accordingly discharged. 
Rule discharged. 


. 85; 4 Ind. Cas. 1057; 11 Or. L.J. 162; 0 
, 188; 20 M. L J. 137. 


u Queen-Empress v. Mutasaddi Lal, 21 A. 007, King- . 


Emperor 
v. Kona Puna, 16 B. 061, followed. 
. Queen- Express. v. Imam Mondal, 27 O. 602, Velw 
Toyi Ammal v. Chidambaraveln Pallai, 38 M. 85, 4 Ind. 
Cas. 1057 ; 11 Or. L. J. 162; 8 M. L. T. 133, 20 M. L. 
J. 187, dizzented from. ; 
Where in & statute the same word is used in 
' different sections, it onght to be interpreted in the 
mmo sense throughont unless the context in any 
cular section plainly requires thatib should bo 
understood in a different sense. ' 
Application from an order passed by the 
District Magistrate of Ratnagiri. 
Mr. B. V. Desai, for the Petitioner. 
Mr. G. S. Rao, Government Pleader;-for 
the Crown. 
Judgment.—Thke question before us 
ie, whether the District Magistrate has juris- 
diction urder seclion 437 of the Code of 


Criminal Preccdure to order a fresh inquiry 


v. Fyas-ud-dim, 24 A. 148; Queen-Empress . 





(a 0. 2 M. W. N. 4623.) 
MADRAS HIGH COURT. 
OsruiNAL MIBORLLANYOUS Petition No, 82 
op 1911. * í 
March 30, 1911. 

Present:—Mr. Justice Sankaran Nair. 
MARULA SIDDA SIVAMULU— 

PETITION ER— AGOUBED 

Cersus 


EM PEROR—Opposrra Party. 
Batl— Warrant of arresi—Case pending before Subor- 
dinate Maguirate— Release on. bait — When accused 


a ; 

On scomplaint made beforo a Deputy Magistrate 
only two witnesses were examined to provo a dharge 
of robbery against the acoueed, in of certain 
samans belonging toa mutt of which he claimed to 
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be the head and a non-baflable warrant was ianed: 
Hold, that, in these circumstances, a ballablo warrant 
should have been issued, 

Application praying that, in the ciroum- 
stances stated therein and in the affidavit 
filed therewith, the High Court will be 


pleased to release the petitioner (accused) om 


bail pending the’ disposal of Calendar Oase 
No. 14 of 1911 on the file of the Deputy 
Magistrate's Court at Rayadurg. 

Mr, K. Narayana How, for the 
tioner. 

Mr. O. F. Napier, Oontra. 

Order.—This application is made on 
behalf of a Sivami Marula Sidda Desikendrg 
Maha Sivamulu for an order to direct the 
Sub.Divisional Magistrate of Rayadarg to re- 
lease him on bail when he appeara before 
him, The Magistrate has issued a non-bail- 
able warrant against him: 

It appears that the petitioner, who claims a 
right to appoint Pattadamwams:on the occa- 
sion of any vacancy, has filed a suit, O. B. 
No.4 of 1910 on the file of the District 
Court of Bellary, to declare that one Chinna 
Veerayys haa not, either by appointment or 
gucosasion or in any, way become Pattada- 
mami. After the institution of that suit this 
charge has been bronght against him. It 
appears from a statement of Chinna Basayya 
before the Sub-Magistrate that he is the 
manager under Ohinna Vesrayya and the de- 
fondant in the suit, and that he sent his asr- 
vant Sidda Hingappa with mslakathu siman 
to a certain place and .that the aconsed 
met the servanton the way, assaultad him 
and took the melakathu samin from 
him. It is for this that the accaosad is 
charged with robbery and a non-bailrable 
warrant haa been issued against him. It 
appears that the manager and the servant 
were examined by the Deputy Magistrate, 
but the petitioner, though he has applied for 
them, has not been able: to get copies. In 
these facts it appears to me clear that only 
& bailable warrant ghould have been issued 
and, though the petitioner has not surren- 
dered, I think the case is one in whioh I 
should direct the  Depüty Magistrate of 


Peti- 


Reyadurg when the petitioner appears be-: 


fore him, to release him on his own personal 
recognizance for Rs. 5,060 and surety for 
Rs. 5, 000 to the satisfaction of the Deputy 
Magistrate of Rayadurg. If the 
Magistrate or any other Magistrate who 
inquired into the case finds a. prima facie 
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Deputy- 


case is madé out and frames a charge,-ib will, 


be open to him to detain him in oastody 
or release him on bail. 





(s. 0. 18 Bom. L. B. 550.) 
BOMBAY HIGH COURT. 
TURIMINAL APPLIGATION No. 113 or 1911. 

June 29, 1911. l 
Present:—8Sir N. G. Ohandavarkar, Kr., 
Judge, and Mr. Justice Hayward. 
RMPEROR-—PaosrzavroR 


POTENS 
KESHAVLAL VIROHAND— 
APPLIOANT. 

Oriminal Procedure Uode (Act V of 1803), s, 413— 
Magistrate passing non-appealable sentence — Bahancing 
sentanoce to make it appealabia-—A ppeal —Juriediction — 
Power of Sessions Judge to go into meris, 

Where a Magistrate’ has passed a sentence oxooed. 
ing one month, there is an appeal, ‘Wilpiber tho 
sentence passod was legal or illegal. 

When a Sessions Judge is onoe soixed of an appeal 
the whole appoal becomes open to his Court and ho 
ought to hear the appeal on the merita. 

. A Magistrate passed e non-sppealable sentence or 
an &ooused, but subsequently at the request of the 
gooused, enhanced tho sentence so as to make it 
appealable. The a&ooused appealed to the Boasions 
Judge who rejected the appeal on the ground that 
the Magistrate could not legally add to the sentence 
and, therefore no appeal ley. The E Ooart set 
aside this order and held that an appeal lay. The 
Ssasions Judge then strack ont the added sentence bub 
declined to go into the merits on the ground thas the 
original sentenco was not open 55 appoal: 

Held, that the Sessions Judge ought to have hoard 


- tho appeal on the moriis. ` 


Application for Ravision sand &n order 
prisad by tha Nassisna Jadgs of Ahm x. 
&bad. å 

For the previous atsgeof this onze gee 11 
Indian Casos 586. 

Messrs. Q. B. Bolo and D. A. Khare, for 
the Applicant. 

Mr. L. A. Shah, acting Governmànt Pleader, 
for the Orown. 

Per Curlam, —It is quite clear, from the pro- 
visions of section 418 of the Code of Orimi- 
nal Proosdure, that where a Magistrate haa 
passed a sentence exoeeding one month, then 
su appeal lies, whether that  sentenos was 
passed legally or illegally. The Sessions 
Judge being onoe seisad of the appeal, the 
whole appeal becomes open to his’ Ocurt, 
and, therefore, the Sessions Judge ought 
to have heard thia appeal on the merits 
also. We make the Rule absolute and, dis- 
charging the order under revision, remand 
the appeal to the Sessions Gourt for disposal 
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according to law, with reference to the 
observations mede in this judgment. 
Rule made absolute. 





: ‘(a 0. 8 A. L. J. 687.) 

_, ALLAHABAD HIGH COURT. 

Civin Bevistox No. b or 1911. 

April 8, 1911. 

Present:—Mr. Justice Tudball. 

BALBHADAR DAS—APPLIOAST 
Derf1s 

RMPEROR-—O»roarra PARTY. 

Oivil Procedure Code (Act V pf 1008), s. 115— 
Omission to appear in person tn pursuance of A summons 
— Order for prosecution for the omistion— Material 

y— Order se aside — Penal Code (Act XLY of 


acquisition case, tho Distric Judge fixed 
a date and issued notice to the applicant to appear 
on that date in person, warning him thai if he did not 
so appear the case would be heard es parte in his 
absonoe. The applicant failed to appear in 
but appeared by & pleader. The District J Gigs ia: 
formed the pleader that ifthe applicant did not 
‘appear in person, a warrant would be issued. The 
applicant, therefore, did appear in person on the 
game date and offered an explanation thatas the 
notice was in Arabic charactors, he did not know that 
his personal attendance was required. The District 
Judge ordered his prosecution under section 174, 
Indian Panni Code: 

Held, that an offence under section 174 had nob 
‘been committed by the acoused and that the District 
Judge committed a material irregularity in directing 
his prosecution. 

Revision against the order of the District 
Judge of Benares. 

Dr. Satish Chandra Banerji, for the Àp- 
plicant. . . * 

Mr. A. E. Hyves, for the Opposite Party.. 


Judgment,.—The facts out of which 
this application in revision has arisen are AB 
follows:—Certain proceedings under the Land 
Acquisition Act were held in the Oourt of the 
Collector of Benares and a dispute arose before 
him, between two persons, of whom the pre- 
gent applicant is one, as to which of the two 
^as entitled to the amount awarded as com- 
pensation by the Collector. The latter official 
made & reference under section 80 of the Act 
to the Court of the District Judge. Hiring 
a date for the hearing of the reference, the 
‘Thatrict Judge issued notice to the present 
- applicant to appear on the date in. person and 
warning him that if he did not so appear, the 
reference would be heard ez parte in his ab- 
gence. The noticeapparently was served on 


the applicant's acn, who handed it to his father ; 
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some three or four days before the date fixed. . 
It was written in Arabic character. On the. 
date fixed theapplicant failed to appear in . 
person, but he appeared by a Pleader and a. 
Mukhtar. The learned District Judge inform-. 
ed the Pleader and the Mukhtar that if the .. 
applicant did not appear in person, a warrant 
would be issued for his arrest and he gave 
them time to produce their client. The ap-. 


~ plieant appeared on the date at 1-25 P. x. 


His explanation was that he oould not read: 
the Arabic character, that he had no idea 


-that his personal attendance was required and 


that if he had known, he would have appear- 
ed in person. In spite of this explanation, 
the District Judge ordered the prosecution of 
the spplicant for an offence under section 174, 
Indian Penal Code. It is quite clear that the 
offence contemplated by the latter section is 
an intentional omission to attend at & place- 


-or time at which the accused is bound to 


attend. The matter before the Court was one 
in which personal attendance ia not usually 
enforced without special reason. The notice 
issued to the applicant merely stated to him 
that the reanlt of his failing to appear in per- 
gon would be that the matter would be heard 
ex parie. The applicant was really in the 
position of a party to a suit and liable at the 
utmost to Buffer the results of non-attendance 
by & party. Moreover, the District Judge 
gave the applicants. looxs pæniieniiæ, ard 
directly he was sent for, he at once attended 
the Court. The case is clearly one in which 
an offence under section 174, Indian Penal 
Code, has not been committed, and the oom- 
plaint made by the lower Oonrt is one, which 
should never have been made. Ingo direct. 
ing the prosecution of the applicant for an 
offence, which clearly on the facta before the 
Court has not been committed, the - lower 
Court has, in my opinion, commiited a mate- 
rial irregularity. I, therefore, set aside the 
lower Court's order and quash the proceedings. 
I make no order as to costs. 


Appkcaiton allowed. 


t 
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. ALLAHABAD HIGH COURT. 
Cammjsat Revision No. 817 or 1911. 
|».  'July 14, 1811. i 
TT Prasent:—Mr, Justice Chamier. 
.ZORAWAR SINGH—AppriLidart 
teríus 4 
EMPERO R—Orrosrra PARTY. 
Penal (ode (Act XLV of 1860), s. 211—“Fulse 
charge’, meaning o[—Petihion for mspection of Munici- 
pal election paper to the Distiict. Magistrate— Whether 
The applicant presented a petition to tho District 
Magistrate, who was in charge of the papers connected 


with a Munictpel election, praying for permiasion to 
inspect the file maying that he intended to take 


Omminal proe against the employé of tho 
Municl who while distributing the 1 
pepers given some of them io persons who 


no right to recetve them intending to cause injury to 
the applicant: i | 

Held, that the petition did nob amount to & Criminal 

within the meaning of section. 211 of the 
Indian Penal Oode. 

Karim Duksh v. Qusen-Emopress, - 
bundhoo Karamkar v. Emperor, 80 O. 415; Queen. 
_ Empres v. Karigowda, 10 B. 51, Rayon Kuli v. 
Emperor, 20 M. 460,. referred to. 

Application for revision against an order 
of the Magistrate of the lat Class of Mainpuri. 

Mr. G. W. Dillon (with him Mr, Satya 
Ohandra Mukerji), for the Applicant. 

Mr. Ryves, Government Advocate, for the 


Orown 


Order.—Tho spplicant, a Vakil practis- 


ing at Etawah, was recently elected to fill & 
vacant seat on the Municipal Board of Etawah. 
The election seems to have been very keenly 
contested. The unsuccessful ‘candidate present- 
ed a petition. praying that the election might 


be got arido and ator ebout the same time. 


the applicant presented e petition to the 
District Magistrate who was in charge of the 
papers connected with the election praying 
for permission to inspect the file saying that 
he intended to take Oriminal proceedings 
against the employó of the Municipal Board 
who while distributing the voting papers had 
given some of them to persons who.had no 
right to receive them intending to o&use 
injury to the applicant. The District Magis- 
trate having taken no notice of .the petition, 
~ g second petition on the same terms was 
presented & few days latter. Therefore, the 
District Magistrate apparently treating the 
petition for leave to inspect the papers as a 
complaint of a Criminal offence or possibly 
acting under section 190 (c) of the Code of 
Oriminal Procedure ordered a Deputy. Magis- 
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trate to hold an. inquiry, presumably under 
geotion 202 of the Oode. In the course of hig 
deposition in that inquiry the applicant 
gave the names of two Municipal employés 
who, fhe said, had given voting papers to 
persons not entitled to them after taking the 
statements of several other persong, the 
Deputy Magistrate recorded hig opinion that 
the accusation made by the applicant was 
false and, under section 476 of the Oode 
ordered him to be prosecuted for an offence 
under section 211 of the Indian Penal Code 
As the Deputy Magistrate cannot heve 
thought that the applicant had instituted or 
caused to be inatiluted criminal proceedings 


against the Municipal employóa within the 


meaning. of the firat 21 words of section 2] 

Indian Penal Code, by presenting the Em 
tions mentioned at the beginning of thig 
order, I can only suppose that the Magistrate 
was of opinion that the applicant's petitions 
coupled with his deposition on the inguiy - 
amounted to & charge within the meaning 
of the words which immediately follow 
those words, and that this was his view ap- 
pears, I think, from the passage in his order 
in which he says;— I hold, therefore, that hia 
statement before me to the following effect 
I verify the application which I` have 
presented to the District Magistrate 


Zakir Husain of offences”... 7. The applicant 


had no option but to answer the ‘questi 
to him by the Magistrate in the cae de 
his deposition cannot beheld to constitute 
charge within the meaning of section 211 
Indian Penal  Oode, Empress v. 
Kurigowda (1). The only question, ig whether 
the applicants can be asid to have brought 
a charge against the Municipal employe when 
he presented his petitions for the inspectio 
of the paper relating to the election. It ins 
been held by the  Oalentta, Madres and 
Bombay High Oourts that the worda ‘‘falsal 
charging" in section 211, Indian Peng] Coda. 
must be construed along with the word, 
which speak of the institution of proceedin : 
in the earlier part of the section, and farther 
that the teat is whether the person who sudo 
the statement which is alleged to GObstitefa 
a =e a 80. with the intention and 
object of setting the Ormi 

(1) 10 B. 51. : TP SPP 
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in motion against the person against whom the 
- gtatement is directed. [Krim Bus v. Quesn- 
Hmpresr (2) Jagabundhoo Karmakar v. Emperor 
(8) Quoen-Hmpress v. Karigowda(1) and Rayan 
Kutii v. Hmperor (4) |]. Applying thia test, I 
must hold that the petitions presented by the 
applicants did nob amount toa charge. Those 
petitions gave no names. That fact is not 


conclusive but is an element for consideration. - 


They distinctly showed that the applicant 
wished only to obtam materials for a charge 
to be launched by him subsequently. When 
the applicant was examined by the Deputy 
Magistrate on the day on which the second 
petition was presented he distinctly said 
that he desired to make no charge against 
any one at that stage and at his second 


examination he protested against the ques-° 


tion, that were being pub to him saying that 
the object seemed to be to prevent him 
from taking action on his own account. 
“There can be no doubt that the applicant did 
not intend to get the Criminal Law in motion 
when he asked for leave to inspect the file. 
It is nob for me to say whether the petitions 
- of the applicant on the subsequent depoei- 
(ion could be made the basis of other proceed- 
ings. J am concerned only with the queationg 
whether they amount to the instituticn of 
criminal proceedings orto making of a charge 
on the authorities I musb hold that they 
do not. J, therefore, set aside the order for 
the prosecution of the applioant for an offence 
under section 211, Indian Penal Code. 


Order set aside. 
(3) 17 O. 574. .. 
8) 30 0. 415. 
(4) 26 X 400. ] 





(a. c. 19 P. W. B. 1911 Or.) 
PUNJAB OHIEF COURT. 
Crinmas Partition No. 42 or 1910. 
July 18, 1910. 
Preseni;— Sir Arthur Reid, Kr., Chief Judge. 
PIRTHI MAL—Paritiones 
versus ~ 
EMPEROR—Hs5:r0XD3XT. 
Sanction to prosecute—Power ofa Court to proceed 
unders 476 in proceedings under s, 1905 — Circumstances 
for cancelling sanction—Oriminal Procedure Oode (Act 
Y of 1806), ss. 195, 476. : 
Where sanction to prosecute has been refused, and 
there is oonsiderable delay on the partof the com. 
plainant in applying to have the order of refuse] pet 
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aside under section 105, Oriminal Procedure Code, a 
Court is not com tto make an order under 
section 476 of the e. 

Muscat Dauli v. Emperor, 6 P. B. 1908 Or. 18 
P. W. B. 1000 Or; 104 P. L. R. 1000; 10 Or. I. J. 168; 
2 Ind. Cas, 812, referred to. 


Petition under seotion 489 of the Criminal 
Procedure Code for revision of the order 
of the Sessions Judge, Ambala Division, 
dated the 2nd Deoember 1909, confirming 
that of the District Judge, Ambala, dated’ 
the 26th July 1909, rejecting application 
but sending the case to the District Magistrate, 
Ambala, for inquiry and trial with the re- 
mark that his order forms a complaint 
ae section 476 of the Criminal Procedure 

ae l 

Mr. Nand Lal, for the Petitioner. 

- Mr. Duni Okand, for the. Respondent. 

Judgment.—tThe question of the 
alleged forgery did not come before the Divi- 
sional Judge in the course of s judicial pro- 
ceeding within the terms of section 476 of 
the Code of Oriminal Procedure, but on ap- 
plication for setting aside, under section 195 
of ethe Code, an order by the District Judge 
refusing sanction. His order should, there- 
fore, have been under section 195, not under 
section 476— Musammat Dawuk v. Emperor (1), 
which is, however, not on all fours. , 

The proceedings under section 195 have 
been dragging on for & long time, and 
the complainant appears from the record 
not to have taken action until June 1909, 
the Judgment of this Court in his favour 
having been delivered in January 1908. 

The District Magistrate, to whom a third 
party, the lessor, applied for sanction in the 
early part of 19C9 thought the case againsb 
the petitioner weak, and the District 
Judge to whom the present” complainant 
applied thought there was no case. 

I set aside the order of the Divisional 
Judge and, under the ‘circumstances above 
stated, I decline to convert, that order into 
an order under section 195. 

The application is consequently allowed. 

Anplseaty lowed 

(1) 6 P. R. 1009 Or. 13 P. W, ag ce ae B. 

L. R 1908, 10 Cr. L, J. 158, 4 Ind. Cas. 812, 
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(a. 0. 31 P. W.R. 1011 Or.) 
PUNJAB OHIEP COURT. 
' ORIMINAL Cass No. 961 ór 1910. 
November 18, 1910. 
Present; —Mr. Justico Shah Din. 
OHET SINGH aw ANOTHER — Accusup— . 
PETITIONERS ~ 


" : TOTSES 
HMPHROR tmrovaa KISHEN DIAL— 


PROSEOUTOR—— RESPONDENT. 
Penal Code (Act XLV of 1880), s. 504 —P unishment. 
Where & n, while under the influence of liquor, 
abuses ano and 1s conricted under section 504 of 
the Penal Opde, the most appropriate punishment to 
award ise substantial fine in accordance with tho 
moans of the accused. 


Case reported by 
Amritsar Division, with his No. 
Jaly 1910. 

Facts.—" On the 16th August 1909, the 
&ocused were having & gramophone entertain- 
ment at their house. Jiwan, one of the men 
invited by the acoused, came across the com: 
plainant’s house in spite of his proteste and on 
arriving at the accused’s house informed them 


the Seesions Judge, 
584 of 8th 


whst had happened. They were drunk at. 


the time and came and abused complsinant 
who prosecuted them under’ section 50}, 
Indian -Penal Code". 


“The acoused, on conviction by Sardar Arur 
Singh, exercising the powers of a Magistrate 
of the lst Olass,.in the Amritsar District, 
were sentenced, by order, dated 2nd. June 
1910, under section 594 of the Indian Penal 
Oode, each to one month’s rigorous imprison- 
ment’, 


Grounds.—'Tho facis in this case as 
found by the Magistrate and which I accept 
as materially correct and which IL -msy add 
ore not now disputed by the acoused, are as 
follows:—On the night of the 16th August 
1909, the three accused, Buta Singh, Jiwan 
rah and Ohet Singh, and a fourth man 
named Sadhu Singh, were having a gramo- 
phone entertainment at their house at Tal- 
wandi Ghamen. This entertainment was 
apparently very popular, especially amongst 
the juvenile portion of the community, who 
appear to have encroached on the premises of 
Kishen Dayal, a Khatri, inorder that they 
might enjoy it. Kishen Dayal, however, 
turned them all off. Hventually,a man Samed 
Jiwan, who was invited to the entertainment, 
oame across the roof of Kishen Dayal’s Kotha 
in spite of the protesta of the latter. Jiwan 


INDIAN OASES. 


‘619 


arrived at the house of the accused and in- 
formed them whatthad happened. They no 
doubt being full of liquor proceeded to pour 
out a stream of abuse on Kishen Dayal, who 
lodged a complaint against the three accused, 
under section 504, Indian Penal Code. They 
have been convicted and sentenced to one 
month's rigorous imprisonment each. It 
seems to me that this punishment on the so- 
cused, who are respectable Jats, is oub of all - 
proportion to the offence. A substantial fine ` 
in accordance with the means af the nocused, a 
portion perhaps being given to Kishen Dayal 
88 & solatium, would have been quite sufficient 
punishment. No doubt Kishen Dayal was 
within his legal rights in refusing to allow 
any one to come on to any of his property to 
enjoy the entertainment. But, no doubt, also 
the acoused, who wished every one possible to 
enjoy the entertainment they were giving 
(and natives clearly love gramophone). con- 
sidered the action of Kishen Dayal extremely 
ohurlish. And all things considered perhaps 
ib was” 

m kosan forward the case to the Chief 
Court with the recommendation that- each of 
the &eoused be fined Re. 50 in lieu of = gen. 
tence of imprisonment,” 

"The accused will remain on the game bail 

pending the orders of the Ohief Court." 

Lala Hukam Chand, for the Petitioner. 

Mr. Vishnu Singh, for the Complainant}. 

Judgment.—lI think that the Bes- 
sions Judge has taken a sound view of the 
case, 80 far as the question of punishment ia 
concerned, and -agreeing with him I commute 
the sentence of imprisonment to one of fine of 
Rs. 50 in the case of each accused person. In 
default of payment of fine, eachshall undergo 
one month’s rigorous imprisonment. 


Petition accepied; sentence commuted, — 


b 


820. 


EMPEROR V. F. M. C. NULTT. 


(s. 0.7 N. L. RB. 08) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
OsnnxaL Ravisrow No. 77 or 1911. 
May 6, 1911. 
Present: —M r. Batten, A. J. O. 
EMPEROHR—PgossovTtOS 


versns : 
F. M. O. NULTY —Aoout5. 

Oriminal Procedures Code (Act V of 1898), ss. 4 (4) 
848, 847, 429, 447, 451-—Huropean British Subject— 
Waiver o righi —Dwy of Court io emplain rights— 
Revision —B4ghi not claimod— Applicability of s. 840 
to the case 

A claim to be tried asan European British Subject 
can bo waived, 

prese v, J. Grant, 12 B. 561, followed. 
en an accused ~is found to be a Euro 
British Babject, his rights as guch subject should bo 
lained to him so as to enable him to 
exercise his choice and judgment as to whether he 
would claim those rights or waive them. 

Unless and until the accused has definitely olafmed 
to be tried as an Euro British subject and his 
claim has peen allowed, the local High Gouri, not 
being & pd the meaning of section 4 
(3) of the Procedure Code with reference to 
proceedings against ii i British subjects, can 
exercise its revisional pow 

Mey antec) tho Parison T m 6 0. 83, con- 
Oe in YR Code can be made use of in the 
case of an Europeen British mbject provided that 
section is otharwise applicable and resort to its use is 
in the circumstances of the case permissible. 

Section 447 corresponds to section 347, but ib doos 
not override that section; it is merely supplementary 

to section 847 in that it contains directions regarding 
Ose to which the aocused,if an European 


- . British subject, should be committed. 


Case reported by the District Magistrate, 


Jabbulpore, under section 438, Oude of.- 


Criminal Procedure, 

Judgment.—Two Sivalon in a 
British Regiment were charged by the Police . 
before the European Sub-Divisional Magis- 
trate, Jubbulpore, who is & Justice of the 
Peace, for offences under section 448, 
Indien Penal Code. They claimed to be, and 
undoubtedly are, Huropean. British gab- 
jects and the Sub-Divisional Magistrate 
has proceeded on the sasumption, that they 
must be tried as Huropean British subjecta. 
A claim to be tried ss an Haropean British 
subject can, however, be waived, as is oleer 
from the terms of section 454, Criminal 
Procedure Code, and from Queen. mmi y. 
J. Grant (1) and other rulings to the same 
effect. In every oase of this nature his 
rights es an European British subject should 
be carefully explained to the accused so as 

(1) 13 B. 58L . 
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to en&ble him to exercise his choice and 
judgment as to whether he should olaim 
those rights or waive them [Im the matter of 
the petition of Quiros (2)]. In this case this 
has not been done and we are in the position 
of not knowing whether the acoused wish 
to claim their rights to be tried as Buropean 
British subjects or to waive them. After 
hearing the evidence the Sab-Diyisional | 
Magistrate framed charges against them 
under section 451, Indian Pena] Oode. 
Being of opinion that the severest son- . 
tence of imprisonment which ho was em- 
powered to pass, with reference to the 
provisions of section 446, Oriminal Pro- 
cedure Oode, namely a sentence of rigorous - 
imprisonment for three months, would be 
inadequate, the Sub- Divisional Magistrate 
passed this order: “1 refer the case under 
section 346, Oriminal Procedure Code, to the 
District Magistrate for transfer to the 
Oourt of a higher-powered Magistrate,” 
The District Magistrate has reported the . 
‘qase for the orders of this Court with a view 
to the order under section 848, Oriminal 
Procedure Code, being quashed and has re- 
commended that the Bub-Divisional Magis- 
trate*be ordered to commit the two accused 
persons to the Court of ession. The first 
question that arises is, whether with reference ` 
to the definition of High Court in section 4 
(j) of the Code this Court has any revisional 
_jarisdiction. After considering the above 
cited case of Queen- Empress v. J. Grant (1), 
I am not prepared to say that the jurisdio- 
tion of this Court is ousted unless and until ~ 
the acoused have definitely claimed to be 
tried as Huropean British subjects. To use 
the words.of Stanyon, A. J. O., in the un- 
reported case of Hmperor v. Davies (Ori. 
minal Revision No. 260 of 1907) I am 
entitled to aay that ag the accused have not 
made any claim to be differentiated as 
Huropean British subjects from other persons 
who ocotamit offences within the Oentral 
Provinces, they remain, until auch claim has 
been made and allowed, with the ordinary 
jarisdiction of this Court forthe purpose of 
the revision of orders made agerinst them. 
The District Magistrate is of opinion that 
section. 846, Oriminal Procedure Code, is not 
applicable to proceedings against Huropoan 
British subjecta, and that when he formed 
the opinion that he could not pass a 


(2) 6 0, 88, 
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sufficiently severe sentonoe, the only section 
under , which the Sub-Divisional Magistrate 
oould {ake action was section 447 (1), 
Criminal Procedure Code; which is to the 
effect that when an Huropean -British subject 
is accused of an offence before a Magistrate, 
and such offence cannot, in the opinion of 
such Magistrate, be adequately punished by 
him, such Magistrate shall, if he thinks that 
the &ocused ought to be committed, commit 
him to the Oourt of Seasion, or in the case 
of offences punishable with death or with 
transportation for life, to the High Court. 
If section 846 is applicable, the District 
Magistrate can himself commit the accused 
to the Court of Session “ander section 347 
or section 447, Criminal Procedure 
Code,’ to use the words of section 451 
(H). As the accused have not yet definitely 
claimed to be tried as European British 
subjeota there ia nothing, in my opinion, to 
prevent the applicability of section 346, 
Oriminal Procedure Code. Even 
reasons for the -use of that section by the 
Sub- Divisional Magistrate were erroneous, he 
had jurisdiction to make use of that seotion, 
and he thereby conferred jurisdiction on the 
District Magistrate to try the accused or to 
commit them for trial. On these grounds I 
' see no reason to interfere in revision with the 


order under section 846, Oriminal Prooedure ~ 


` Oode. 

Even rf-the accused had definitely claimed 
to be tried ag European British subjects, I 
' would offer the following remarks for the 
consideration of the District Magistrate on 
‘the question whether there is anything in 
‘ section 447, Oriminal Prooedare Uode, or in 
“any otber provision of Ohapter XXXIII 
which renders section 346 inapplicable in 
' proceedings against an European British 
subject. I am of opinion that there is not, 
and that section 340 ‘may be made use of in 
the case of an Europesn British subject 
provided that section is otherwise applicable 
and resort to its use isin the ciroumetances 
of the oase permissible. Section 447 does 
not say that the Magistrate shall commit to 
the Seasions in all cases in which he has 
insufficient power to punish, but only 
in cases in which he thinks the accused ought 
to be committed. Section 447 corresponds to 
~ section 847 but it does not override thas section 
“ butis merely supplementary to it in that itoon- 
tains directions regarding the (Jode ta which. ` 
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the aconused, if an Huropean British subject, 
should be committed. That section 447 does 
not override section 347 is clear from the 
wording of sub-section 8 of seotion 451 which 
recognises the power of & District Magistrate 
to commit an European British subject for 
trial ‘under section 347 or section 447, 
Oriminal Procedure Code’. Thus section 847 
and section 447 must be read together in 
cases in which the Magistrate thinks the 
&ooused should be committed, and in cases 
when he does not think the accused should be 
committed, he should adopt the procedure 
applicable to such cases, namely the procedure 
Jaid down by section 346, there being nothing 
in Ohapler XX XIII of the Code making that 
section inapplicable, in suitable cases, to 
European British subjects. The records 
will be returned to the District Magistrate 
who will dispose of the case according to law. 
Before proceeding further, the District 
Magistrate shoald explain to the accused all 
the special privileges they have as European 
British subjects, and should ascertain 
definitely from them whether they claim 
to be tried as Huropean British subjects, or 


"whether they waivo their claim. If they 


claim to be tried as European British subjects, 
the District Magistrate can either try them 
himself or commit them for trial 





- — (& 0. 7 N. L. R. 07.) 
NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 
ORIMIMNAL Ravirsiox No. 37 or 1911. 
April 4, 1911. 
Preoseni: —Mr. Drake-Brockman, J. 0. 
ASABRAM—Apprioamt 
TOTss 

. Musammat BHAGIRATHI—Aocoosen. 

Oriminal Prooedwrc (ode (Act V of 1898), s. 628 — 
Transfer of case— Case", meaning” of—Üomplaini 
before issus of process —Noiice— V asver— Omission. to 
reco) d reasons — Irregwlarity. 

The word “case” in section 528 (1) of the Code of 
Oriminal Procedure includes a proceeding upon & 
complaint as goon as thé MR ian has been received 
by the Magistrate who cognizance of the 
offance compiained of. 

Sheikh Chand v. Mahomed ciel (1908), 4 N. L. R. 
81; 8 Or. L. J. 20, distinguished. 

À District Magistrate has, therefore, power to 
transfer a case from the Court ofa strate, to 
whom it has been made over, before a decision to 
issue process ageinst the accused has been reached. 
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It is necessary to lemme notice to the other party 
before n transfer is ordered. 

Rao Ram fhmgh v. Husin Ali, 14 0. P. L. R. 190, 
relied upon. . 

Where a complaint wastransferred without notice 
to the complainant but the complainant allowed four 
weeks to elapse before he even d for a oopy of 
ihe order of transfer end exumined witnesses in the 
Court of the second Magistrate, whose order was nob 
attacked on the marita: 

Held, that as the proceedings of the second Magis- 
trate were not ahown to have prejudiced the vom- 
plainant in any way, the gs should not be 
got aside. 

Mere omisslon to record reasons as required by 
section 628 (8) does not necessarily invalidate un 
gu ent proceedings. 

In the matter of the petition of Dukh, 28 A. 431; 
8 A. L. J. 224, A. W. N. (1900) 76; 8 Or. L. J. 887; 
Prakas Chunder v. Emperor, 34 0. 018; 6 Cr. L. J. 860, 
followed. 


Revision against the order of the District 
Magistrate, Nagpur, dated the 13th February 
1911. 

Mr. M. Ohuckerbwity, for the Applicant. 

Mr. M. R. Dicit, for the Áccused. 

a udgment.—tThe applicant for revi- 
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sammai Bhagirathi ana processes ur.der section 
323, Indian Penal Code, againat three others 
of whom one Kamod Singh had moved the 
District Magistrate for transfer, aa already 
stated. Meanwhile, on the 18th Maroh, a 
oopy of the District Magistrate’s order of 
transfer had been applied for: it was deliver- 
ed the same day and filed here on the 2lat 
March with this application for revision by 
the complainant. 

It is contended for the complainant that 
the District Magistrate's order was illegal, 
firstly, because no decision to issve process 
against either of the applicants for transfer 
bad been reached by the Sub-Divisional 
Magistrate on the 18th February, secondly, 
becanse no notice of the application wes 
given to the. -opposite party and thtrdly be- 
cause no reasons for granting the applica- 
tion were reoordod. In support of the first 
ground Sheikh Ohand v. Mahomed.Hanif(1) is 
cited but is not really in point. That case 
decided that a person against whom a oom- 


sion presented a complaint in the Court of' plaint is preferred is not an "acoused person” 


Mr. Walayatullah, Sub-Divisional Magistrate, 
. on the 31st January last, accusing Musammai 
Bhagirathi and nine othera of offences pun- 
ishable under sections 147, 323 and 506, Indian 
‘Penal Code. The same day-the Magist- 
‘rate, without recording his reasons as re- 
quired . by section 202, Criminal Procedure 
Code, decided to hold a preliminary inquiny 
and fixed the 17th February for recording 
guch evidence as the complainant might 
&dduoce. 

On the 18th February two of the accused 
persons moved the District Magistrate 
to transfer the case from Mr. Walayatullah'g 
Court on the ground that he was personal- 
ly biased against them. - The same day 
the. District Magistrate recorded the follow- 
ing order :— 

"Oase may be transferred to the Court of 
"Mr. Jageshwar Hao" Mr. Walayatullah 
“did nothing further and on the lst Maroh 
the complainant appeared before Mr. Jagesh- 
“war Rao who directed him to adduce his evi- 
dence. Onthe 17th March the complainant 
examined three witnesses and the hearing 
was adjourned to the following day for the 
evidence of a fourth.’ The last witness did 
-not appear when -called on and finally on 


the 20th March Mr. Jageshwar Rao ordered | 


. process under gection 328 read with section 


‘+ 100, Indian Penal Code, to iggué against Mu- | 


for the purposes of section 340, Criminal 
Procedure Code, until the Magistrate, acting 
under Chapter XVI of the Code, has decided 
to issue process against him, and consequently 
cannot claim to intervene in a preliminary 
inquiry under sub section (1), section 202 
tbid, as if he were a party to the proceedings. 
It cannot be regarded as authority for the 
- proposition thata person against whom a. 
complaint has been preferred ia debarred 
from moving the District Magistrate to ex- 
ercise the power -of iransfer conferred by 
section 598, Code of Oriminal Procedure. 

‘That power extends over any ' case” which 
has been made over to any subordinate Magis- 

trate. The term “case” has, not been defin- 
ed in the Code, but, reading together -sec- 
tion 192 (1), clause (a) of section 190 (1) 
and proviso (c) to section 209, I am clearly of 
opinion that it includes a proceeding upon a 
complaint as goon'as the complaint has been 
received by the Magistrate who takes cognis- 
ance of the offence complained of. To be 


. Bummoned to answer an accusation of a ori- 


minal offence is at least tosuffer considerable 
inconvenience, aud a person who apprehends 
that » complaint made against him will not 
be impartially tested by the Magistrate im, 
therefore, little legs interested in obtaining s 


change of tribunal than one whose irial has 
(1) 4.N. L. B 81; 8 Cr. L. J. 20. 
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already been decided upon: moroover, if 
bias exists and is likely to affect the order 
to be passed upon the complaint it will be 
no less likely to affect the trial, so that 
the sooner transfer is ordered the better. 
I think, therefore, that the District Magis- 
trate had power to order the transfer ob- 
jected to. 

~ The point that notice should have been 
issued to the complainant before transfer 
was ordered isrested on Hao Ram Singh v. 
Husain Aly (2). Onthe other hand, itis 
contended that the complainant acquiesced in 
the transfer by examining his witnesses in 
Mr. Jageshwar Hao’s Court and should not 


now be permitted to question its legality. | 


The fact is, that the complainant was told of 
the transfer on the 17th February and that 
he allowed four weeksto elapse before he even 
applied for copy of the District Magistrate’s 
order. Inthis Court the order passed by 


Mr. Jageehwar Rao is not attacked on its 


merits, and I do not think I should nullify 
the proceedings of that Magistrate when they 
are not shown to have prejudiced the com- 
plainant in any way. 

With regard to the third point, I need 
only refer to In the matter of the petition of 
Dukhé (8) and to Prakas Chunder v. Emperor 
(4) as authorities for holding, as I hereby hold, 
that the mére omission to record reasons as 
required by section 528 (8), Code of Criminal 
Procedure, does not necessarily invalidate 
the subsequent proceedings. It is not sug- 
gested that the transfer from Mr. Walayat- 
ullah's Court per æ prejudiced ihe com- 
plainant. 

Locking to all the circumstances, I decline 
to interfere. The case will proceed in the Court 
of Mr, Jageshwar Hao. 


(3) 14 O. P. L. R. 100. 

(8) 28 A. 421, 8 A'L. J. 224 A. W, N. (1806) 76; 
8 Or. L. J. 337. 

(4) 84 O. 918; 6 Cr. L. J. £60. 
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PUNJAB OHIEF COURT. 
URIMINAL APPEAL No. 387 or 1911. 
August 5, 1911. 
Preseni;.— Mr. Justice Shah Din. 
COHANDARIA-—Comnnor— ÀPPRLLAXT 


vorsus 
EMPEROR-—HsassrosprewT. 

Penal Oode (Act XLY of 1800), ss. 75, 408, 411— 
Possession of animals which had strayed away—Naiure 
of offence commuted— Applicability of s. 76, Penal Code. 

Where a person retains in his y avimals 
which have strnyed away froma ug ground and 
there is no evidence to show thet he stole them, he is 
guilty of an offenoe under section 403, and not section 
411, of the Penal Code. 

Section 75 of the Penal Code does not apply to the 
onse ofa person with previous convictions under 
Ohapter XVII of the Code who isfound guilty of an 
offence under section 408. 


Appeal from the order of the District 
Magistrate, Gurgaon District, dated 31st May 
1911, convicting the appellant and sentenc- 
ing him to b years’ rigorous imprisonment, 
including 3 months’ solitary confinement. 

The Government Adrooate, for the Be- 
gpondent. 

4udgment.-—-Tnhe appellant Chandaria 
has been convicted by the District Magistrate 
of Gurgaon of an offence under section 411, 
Indian Penal Code, andas he has two pre- 
vious convictions against him under Chapter 
X VII of the Indian Pena} Code, he has been 
sentenced to 5 years’ rigorous imprisonment, 
including 8 ‘months’ solitary confinément. 

I have been through the evidence for the 
prosecution, and I think thatthe guilt of the 
appellant is fully established. Teja, com- 
plainant, and his nephew, Samra, prove 
that the buffaloes in question were out 
grazing one morning, and thas they strayed 
from the grasing ground. That they were 
subsequently discovered in the possession of 
the appellant and Bhajana near village 
Nandrampurbes is proved by Budha and 
Mathri. Gous Muhammad, constable, and 
Devi Sahai, lambardar, prove that the appel- 
lant and his companion with the stolen 'ani- 
mals were handed over tothe Police on the 
day when they were seized by Budha and. 
Matbr. 


The unlawfal possession of the animals.on 
the part of the appellant and his companion 
18 fully established, and the question for deci- 
sion i8 what offence in law can the appellant 
be held to have committed. The complainant 
and Thakar distinctly state that the animals 


624 
- In re BENTHARAKURB. 


had strayed, and this is corroborated by (haus 
Muhammad. The appellant must, therefore, 


be convicted of an offence under section 403,: 


Indian Penal Code, and not under section 411 
(nee the decision of this Court in Babu v. 
Crown, Oriminal Appeal No. 281 of 1911, 
decided on 27th July 1911). As pointed out 
in the above mentioned decision of this Court, 
section 75 of the Indian Penal Code does not 


apply to a case where a person with previous ~ 


convictions under Ohapter XVII of the Oode 
is found guilty of an offence under section 
403 ; therefore, the appellant in this case was 
not liable to enhanced punishment. There 
is no reason, however, why the maximum 


punishment prescribed for an offence under: 


seotion 408, Indian Penal Code, should not 


be awarded to the appellant in this case. I’ 


accept the appeal, alter the appellant’s oon- 
xietion to one under section 408, and reduce 
the sentence passed on him to one of two 
years’ rigorous imprisonment, including two 
months’ solitary confinement. ' 


Appeal accepted, 


MADRAS HIGH OOURT. 
CRIDAL Ravision Casa No. 123 or 1911. 
Orma Ravisiow Permios No. 95 

. Or 1911. 
July 20, 1911. 
Present: —Mr. Justioo Abdur Rahim. 
In re R. SEETHARAMIBR-—AOOUBED— | 


PRTITIONER. 

Orimimal Proosdure Code (Act-V af 1898), sa. 437, 
4D4, 406— Withdrawal of prosecution — af 
accused — Conviction for a subsequent offence— Inada- 
quacy of. sentence—No ground Jor setting aside tha order 
of descharge and directing further inquiry. 

The accused was diso under section 494, 
Criminal Prooedure Code, the prosecution ogeinat 
him being withdrawn, but was subsequently convicted 
on a rent charge by the Seasions Judge. The Dis- 
triot dm being of opinion that the sentence 
was inadequate, seb aside the order of discharge 
passed under £oction 494, and further dLected 


inquiry: a 
Held, that when it was not shown that the order of 
discharge was an improper one atthe time it was 
passed, the District trate could nob set it aside 
procedure if the 
was to apply for enhance 
ment and not to set aside the order of discharge pass- 
' ed in another onse. 
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Petition under sections 435 and 439 of the 
Oriminal Procedure (Jode praying the High 
Court to revise the order of the District 
Magistrate of Oudduppah setting aside 
the order of discharge passed by the 
Rub-Divisional Magistrate of Tammalama. 
duga in P. R.O. No.3 of 1910 and directing 
further inquiry into the case by the District 
Magistrate of Sidhout. 

Facts.—The aconsed was the bill-col- 
lector of a Union and he was charged with 
having falsified his bill-books, under seo- 
tion 477A, Indian Penal Code. The Publio, 
Prosecutor withdrew the oharge and the 
accused, was discharged. Subsequently, the 
accused was committed to the Sessions on a 
charge of criminal misappropriation ond was 
sentenced by the Sessions Judge to imprison- 
ment till the rising of the Court and fine of 
«Re. 14. Subsequent to the conviction, the 
records disclosed that the acoused waa guilty 
of embesslement of various sums, far more 
serious than those for: which he was conviot- 
ed. The District Magistrate set aside the 
order of discharge passed by the Snb-Divi- 
sional Magistrate and directed further in- 
quiry. The acoused moved the High Court 
to revise the order of the District Magistrate 
setting aside the order of discharge and direct. 
ing further inquiry. , 

Dr. S. Swaminathan, for the Petitioner. 

. The Publio Prosecutor, Contra. 


Judgment.—1 do not think that thé 
oda: for farther inquiry cari be sastained: 
If the sentence passed by the Sessions Judge 
in the case of criminal misappropriation was 
inadequate, the proper course for the Distriot 
Magistrate was to apply for the enhancement 
ofthe sentence. Butit was no ground for 
petting aside the order of discharge: whioh 
was passed under section 494, Criminal Pro- 
oedure Code, under the authority of the Dis- 
trict Magistrate himself. TÉ is not shown that 
the order, at the time it was passed, was not & 
proper order. The order for further inquiry 
must, therefore, be set aside. This will not 
affect any power whichthe District Magistrate 
may have to order fresh prosecution of the 
accused on the charge which was withdrawn- 
under section 495, Oriminal Procedure Code, 


Order set aside. 
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OALOUTTA HIGH OOURT. 
BrooxD Orvin Aprrat No. 653 or 1909. 
July 18, 1911. 

Preseni: —Mr. Justioe Chitty and 
Mr. Justice N, Chatterjea. 
AKHIL OHANDRA. BEN— PrarerII— 
APPRLLAMT 
persus 
REBATI MOHAN MAJUMDAR AND 


AKOTRER— [) EFEX DANTS— RESPONDENTS. 
ilindu Late—Will—Fudowment—-Debuttar— Dedi- 
cation of property to deity—Oharacter of property. 


A Hindu testator by his Will dedicated all his pro-^ 


perkos to a deity and stated that therein his heirs 
should have no rigbt of ownership, "but in the next 
clause of the Will, he directed that one-fourth of tho 
profits should be devoted to the worship of the deity, 
one-fourth to the repair of the houses of tho deity 
ond the remaining moiety his heirs should get from 
the manager “for the purpose of rendering help in the 
sheba of the deity", Another clause provided that an 
heir who goes away is not thoreby to lose his share 
in the profits, 

Held, thet there was no complete dedication of the 
properties to the deity, that there was a gift of ‘a 
moiety of the properties to the testator’s heirs, and 
that that moiety was liable for their debis: 

Hel’, further, that the. words "for the purpose df 
rendering help in the shaba” imposed no condition, bub 
merely stated a. purpose or object which the heolia 
might observe or neglect. 

Appeal from the decree of the Additional 
Bub.Judge of Chittagong, reversing that of 
the second Munsif of Olbittagong, dated 
November 25th, 1957. : 

Babas Golo Ohandra’ Sarkar and Sarat 
Ohandra Datta, fov tha Appellant. 

Babas Dwarka Nath Chakravarti and Dhiba, 
Prosanna Bhattachiryy 1, 
ents. 

‘Judgment. —The determination of 
his appeal turns upon the conatraction to 
ba put upon the Will-of one Dargi Dis 
Majumdar. The plaintif claims the land in 
suit by virtae of his purchase in exeoation of 
a decree obtained by Kali Kumar Doy against 
defendant No. 3, one of the añs of Darga 
Das Majamdar. The question is, whether by 


“his Wil Darga Das Majumdar created a com- 


plete debviter of all his properties, or whether 
his sons took & moiety of such properties. 
The Court of first instance decided in favour 


‘of the plaintiff. The lower Appellate Court 


has reversed. that decision, holding that the 
property is endowed and inalienable, and that 
the plaintiff took nothing by his auction- 
purchase. The plaintiff has appealed. 

After giving the Will our -most carefal 
consideration, we are of opinion that the 


for the Respond- 
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Manaif’s oonstrastion was correct. Ib is trua 
that by ‘olauge (2), the testator purported 
to dediodte all his properties to the deity and 
stated that therein hie heirs should have 


.no right of ownership or proprietorship. 


But by the,very next clause he directed that 
after deducting the charges for manage- 
ment and Government Revenue, one-fourth 
of the profits should be devoted to the worship 
of the deity and the annual ceremonies, one- 
fourth to the repair of the houses of the deity | 
and other houses, and the remaining moiety 
his heirs should get according to the Dharma 
Sastras from the manager “for the purposes . 
of rendering help in the sheba of the deity." 
The eldest son and after him the eldest 
living member was to be manager. In 
clause No. 6 we find this direction: “If any 
of my heirs leave this house of mine and go 
abroad he shall not be able: to advance any 
kind of olaim with reference to either the 
buildings or houses, etc, but if entitled he 
will be able to obtain from the manager s 
portion of the profits mentioned in para. 
No 8 as the prosad of the shaken.” 

"This is & stronger case for pronouncing 
against & complete dedicstion than the cages 
of Sonatwn Bysaok v. Juggui Soundres Dosses 
(L) and Ashutosh Dutt v.  Doorga Ohum 
Ohaiterjes (2). In all the Wills is found an 
absolute gift tothe deity, but in those cases 
the gift to the beirs was only of the surplus 
proceeds. In the Will before us a moiety 
of the profits is bestowed upon' the heirs, and 


‘the deity is given no claim upon that share. 


An attempt was made to.argue that the 
words "for the purpose of rendering help in 
the shaba cf the deity" imported a condition, 
and that the heirs could nob take any profite 
unless they rendered sach help. This is 
clearly not the meaning of the words, which 
impoes no condition, bat merely state a 
purpose or object, which the heirs might 
obaerve or neglect as they felt inclined. There 
oan ba no question that the gift of a moiety 
of the profits or income is equivalent to a gift 


of moiety of' the corpus and this would be 


the case though the testator directed that 
the profite were to pass tbrongh the hand of 
the manager. All doubt on the question ig 
removed by-the provision in clause No. 6 
that an heir who goos away is not thereby 
to lose his share in the profits. In our 


(1) 8 M. L A. 68. 
(2) 6 O. 488) 6 I. A. 182,5 O. L. R. 300. 
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opinion there was gift of& moiety of the 
^ testator’s to his heirs, that is to his two sons 
and they took the beneficial interest in such 
moiety. ‘As, however, the plaintiff has net 
appealed or filed cross-objections we cannot 
give him & decree for more. than was given 
by the Oourt-of first ?oftance. The appeal 
is accordingly allowed, the decree of the 
. lower Appellate Court is set aside ond that 

of the Court of first instance restored. 
The plaintiff-appellant must have his costs 

in this and the lower Appellate Court. 


' Appeal allowed. 





OALOUTTA HIGHECOURT. 
Brooxp Orvin Ámexan, No. 1908 or 1908. 
. July 20, 1811. 

Preseni: —Mr. Justice D. Ohabterjee and 
Mr. Justice N. Ohatterjes. 
LAKSHMI CHARAN SHAHA amp ANOTHER 
— Drraxpants Nos. 4 agp 1— ApPPELLANTS 

^ vernm | 
NUR ALI—PrAINTIFF— RESPONDENT. 

Decree, ex parto—Swt to ast aside— Want of cause of 
acstion—Fraxd—Beope of investigation. 

A suit lies to seb aside an es parts deciee based on 
a promissory note, on thc ground that tho note was 
never executed, so that the decree was based on no 
canes of action and was frandulent. A prayer for a 
` declaration to that effeet can be mado in such a suit. 

Radha Raman Shaha v. Pran Nath Roy, 6 O. W. N. 
767, relied upan. - 

The jurisdiction of a Court is not limited to an 
investigation merely as to whether the plaintiff was 
prevented from placing his case ata prior trial by 
the fraud of the defendant, but the Court: must rip 
up the whole matter for determining whether there 
. has been fraud in the procurement .of the decree. 

Mahomed Golab v. Mahomed Sulliman, 210. 613 
and Flower v. Lloyd, 10 Oh. D. 827, 80. L. T. 618, 27 
W. R. 496, not followed. 

Prtestman v. Thomas, L. B. 9 P. and D. 210; 58 L. 
J. P. 109, 51 L. T. 843; 82 W. R. 842; Fadala v. 


Laues, 25 Q. B. D. 810; at p. 816; 63 L. T. 128, 88. 


Mercado ip A Oppenhermer, 10 Q.B D. 295; 
807, 62 L. J. Q. B. 1; 47 L.T. 325, 31 W. R. 57; 
Cole v. Langford, (1898) 2 Q. B. 86; 67 L. J. Q. 

B. 608, relied upon. 


Appeal from the decree of the Sub-Juage of 
Ohittagong, datéd June 9th, 1909, confirming 
that of the Munsif of Hathazari, dated Janu- 
ary 25th, 1909. 

, Babus Dhirendra Lal Kastgir and Khitivsh 
Chandra Sen, for the Appellants. 

. . Moulvis Syed Shamsul Huda and Aldul 
| Ashan, for id Reaponcent, 
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Judgment. . 

D. Chatterjee, J. — The defendant No. 1 ob- 
tained at Akyab an es parie deoree upon ù 
pro-note said to-have been executed by the 
plaintiff at Akyab. The plaintiff had the 
decree get aside under section 108 of the 
Civil Procedure Code, but could not appear 
at the hearing of the revived suit so that an 
ea parte decree was again passed. The result 
ig&analogoua to a cage in which there’ is an 
cz parte decrve after actual service of sum- 
mons. The plaintiff brings the present suit 
on the ullegation that he never went .to 
Akyab, never received any money there from 
the defendant,and never exeoutedany pro-note 
in his favour so that the decree was based 
on no cause ofaction and fraudulent and 
praying for declarations to that effect. The 
lower Oourts have held that the plaintiff 
never went to Akyab, never received any 
money from the defendant No. 1 there, and 
never executed the promissory-note so that 
the whole proceeding was fraudulent. It 
hes been argued in second appeal before na 
that the lower Court had no jurisdiction to 
go into the merits of the guit in the Akyab 
Court, and in any casa theonly matter thas 
could be investigated was whether the plain- 


tiff had by the action of the defendant No. 1 


been prevented from placing his case propcr- 
ly before the Akyab Cont; and, secondly, 
“that in any cage no decres should: have been 
passed without calling for the "pro-note im- 
peadhed as a forge: y.' - 
In support of the first contention, the lesin- 
ed Vakil for the appellant bas relied upon thë 
cares of Mahomed Golab y. Mahomed Sullrman 


. (1) and Abdul Hag Choudhary v. Abdul Acts 


(2). Inthe firat case it appears to - have 
been laid dowa by Sir Comer Pethaam, O.J., 

that where a decree has been oblained bya 
frand pragtised, upon the other side by which 
he was prevented from placing his care be- 
fore the tribural which yas called upon to _ 


‘adjudicate upon ib in the way most to his 


advantage, the 'decrce is not binding upon 
him....and.. itis notthe law tliat 
becau&e & person against whom a deorce has 
keen passed alleges that itis wrong ‘ard that 
it was obtained by perjury committed by, Ur 
at thé instance of, theother party, which is, of 
course, fraud of the worst kind, that he can 


obtain & re-hearing of the questions iri die- 
(s) 21 O. 012. 


3) 14 O. W. N. 095; 11 O. L. J. 626; 5 Ind. Cas, C48 


+ 
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pute in & fresh action by merely ohanging 
the form in which he places it before the 
Oourt.” Mr. Jugtice Ghose agreed in the re- 
wolt on the ground that no fraud had been 
proved. Tho second case followed -the above 
opinion. I think the proposi‘ion of law as 
' laid down in these cases has the effect of rea- 
iricting within too narrow limita the remedy 
of & man against whom & fraudulent decree 
has been obtained. It becomes necessary, 
" therefore, to examine the sufhorities upon 
which those cases are based with some care. 
' I may say at the outset that the opinion ex- 
pressed by Sir Comer Petheraw, O.J., in the 
first case is an obiter dictum as there was no 
fraud found and Mr. Justice Ghose did not 
join in the said view but rested his judgment 
simply on the ground that no fraud had been 
proved: that opinion again was based on an 
obtter dictum of Lordas Justices James and 
Thesiger in the case of Flower v. Lloyd (8). 
Lord Justice Bagallay reserved his opinion 
as the point did not arise and said: “I should 
~- much regret to feel myself compelled to hold 
thatthe Court had no power to deprive the 
saccessfol but fraudulent party of the advan- 
tages to bs derived from what he had so ob- 
tained by fraud.” In the case of Abouloff v. 
Oppenheimer (4), Lord Justice Brett said: 
“With one exception, none of the authorities 
cited before us in-the least militate against 


our decision: they all seem, to show that the’ 


fraud of a party -to & suit is an extrinsic 
‘and collateral act which will vitiate the 
judgment. That exception is to be found 
in the doubts expressed by Jamss, L.J., with 
the assent of Thesiger, Li J. in Flower v. Lloyd 
(8). It seems to me that the fraud alleged in 
that action was probably fraud on the 
part of oertain servants of the 
and not fraud brought home to .the party 
himself, Moreover, it was, as I understand, 
fraud committed not bafore-the Court itself 
at the trial of the action, but previously to 
the oase being brought to a hearing before the 
Court. Ifit is to be taken that the doubts 
of James and Thesiger, L. JJ., related to & 
fraud of a party to the action committed be- 
fore the Court itself for the purpose of de- 


osiving the Court, I cannot, after having, 


heard the present argument, agree with the 
doubts expressed by them.” Inthe case of 


(8) 10 Oh. D. 327, 89 L. T. 618; 27 W. R. 496. 
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Priestnan v. Thomas. (5),'we fini that a 
Probate having baen granted on'& forged Will 
alter compromise, & suit waa brought in the 
Chanoery Division for a deolaration that the 
Will was a forgery and the compromise 
fraudulent. . The Oourt held the Will to be a 
forgery and set aside the compromise. In 
the case of Vadala v. Lawss (6). the plaintiff 
having reoovered & deoreo in Italy upon 
certain Billa of Exohauge brought a suit in 
England upon the Italian judgment. The 
defence was that the judgment, of the Italian 
Court was obtained by fraud, some forged 
bills were substituted for aome genuine ones 
and that the plaintiff had fraudulently 


represented the billa to be commercial bills 


when he knew they were not and he thereby 
imposed on the Courts and obtained his 
judgment, At page 816 of the report, Lord 
Lindley is reported to have said:— Bat we 
come now to another and more diffionlt 
question, and that is, whether this defence 
There are two rules 


* 


relating to these matters which have to bs 


borne in mind, and the joint operation of 
which gives rise to the difficulty ; first of all 
there is the rule which is perfectly well- 
established and well-known, that a party to 
an action can impeach the jadgment in ib for 
frand. Whether it is the judgment of an 
English Court or of a Foreign Court does not 
matter. Using general lnugaage, thatis a 
general proposition unoconditional and undis- 
puted. Another general proposition, which, 
spoaking in equally general language, T 
perfectly well-settled, is, that when you 
bring an action on a Foreign judgment, you 


ownot go into the merits whioh have been’ 


tried in the Foreign Court. Bat yon have 
to confine these two rules and apply them 
in the case where you cannot go into the 
alleged fraud withont going 
merits.” Their Lordships then discussed 
the casò of Abowlaff v. Oppsnheimar (4) and 
followed it. - In the case of Cole v. Langford 
(7), the plaintiff brought a suit for setting 
aside a deoree obtained against him by the 
defendant by fraud in exhibiting to the Oourt 
and Jury certain false and counterfeit doou- 
ments and memorandum books containing 


(5) 9 P. D. 210, 58 L. J, P. 109; 61 L. T. 843; 33 W. 


(4) 10 Q. B. D. 205 at p. 807, 53 L.J. quB 47- 504. 


L T. p B. 67. 


(7) 2 Q. B. 38; 67 L. J. Q. B. 698, - 


into the 


n. 8432. 
(8) 95 Q B. D. 810 at p. 316; 63 L. T. 128; 88 W. I. — 


- 
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false and fraudulent entries touching the 
matter in issue inthe action. The defendant 
did not appear and the Oourt gave a decree. 
Mr. Justice Phillimore said:—“There are 
several cases since Flower v. Lloyd (3) in 
which this jurisdiction has been exercised, 
notably in the case of Pretstman v. Thomas 
(5)." As the authority on which the jndg- 
meni of Sir Comer Petheram, C.J, was based 
has never been, recognised as an authority 
in .Engl&nd, I do not think Iam bound by it 
or by any case based upon if. On the other 
hand, the case of Radha Raman Shah v. 
Prannath Koy (8) is a sufficient authority for 
holding tbat such a suit as the present does 
lie. Itis quite clear from the cases quoted 
above that the jurisdiction of the Court 
trying a suib of this kind is not limited to an 
investigation merely as to whether the 
plaintiff was prevented from placing his case 
at the prior trial by the frand of the defend- 
ant. The Oourt can and mustrip up the 
whole matter for determining whether there 
has been fraud in the procurement of the 
decree. As the lower Courts have found 
that the plaintiff never went to Akyab, never 
received money from the defendant, it follows 


that he never executed the pro-note which. 


was alleged to have been executed at Akyab 
for money received at Akyab. The produo- 


tion of the promissory: note’ was, therefore, 


immaterial. If the appellant had been 
advised that the pro-note would &dvanoe his 
case, he would have called for it, but he did 
not and I do not think any useful purpose 
will be served by our remanding ihe case. 
The learned Vakil for the respondent also 
supported the decree of the lower Appellate 
Gourt on the ground that on tbe findings 


. the Akyab Court had no jurisdiction to try ' 


the case. Upon the view that I take of the 
law, however, on She main points, I do not 
think it necessary to go into this question. 
The appeal is, therefore, dismissed with costa. 
N. Chatterjea, J.-I agree. 
Appeal dvemisesd, 
.(8) 6 O.W. N. 757. 


= 
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ALLAHABAD HIGH OOURT.: 
'Bmcomp O:vic Apparat No, 252 or 1911. 
July 7, 1911. > 
Pieni: —Mr. Richards, K. O., Ohief Justice, 
and Mr. Justice Tudball. i 
RAJA RAM SINGH anp OTHRES —PrATWTIFFA 
— APPELLANTS. 
versus - 
PARAS RAM SINGH-—DuirrzwpaWT8— | 
RESPONDI NTE. 


Pre-sription —Wajib-ul-ars — Oonstruction— Right to 
sue, when commences. 


A Wa3ib-wl-ars contained the following clause as to ^ — 


pre-emption:—-“If any co-sharer wishes to mortgage 
or sell conditionally or absointely his alere, he can 
transfor it for the price that may be offered ‘him by 
others, first to & near co-sharer, next to other co- 
sharers in the patt and in case of their refusal to his 
near oo-sharer jn another patti and should they also 

refuse, then, to other co-sharers in the mahal and 
lastly-to a stranger. If the share of any oo-sharer be 
mortgaged or sold conditionally to & stranger and he 
be unable to redeem, then any of the co-ajarers in 
his pats may, ifthe term of the mortgage is abont 
to expire, pay up the money and take possession ard 
when the mortgagor or his heir has paid the money 
in accordance with the condition of the deed between 
the driginal mortgagor and the co-sherara entitled, 

he may enter into possession”. A co-share rmortgaged 
‘his property by way of conditional sale prior to the 
19th of June 1907. On the 10th of June, the mort- 
‘gageo obtainéd a decree for foreclosure on the strength 
of the m Bubsequent to the foreclosuro 
decree, the plaintiff, a co-sharer entitled under the- 
dees coe to pre-ompt, broughb this suit for pre- 


"Held, thet the plaintiffs’ right to sue &ooruod as 
soon asthe mortgage was made . and not when the 
foreclosure deoroe was obtained. 

Alu Prasad v. Sukhon, 8 A. 610; Gayd Bharthi v. 
Lakhnath Rat, 20 A. 108 (F. B.), referred to. 


Second appeal from the decision of the Dis- 
trict Judge of Ghazipur, dated the 8th August 
1910. 

Mr. Muhammad Ishaq, for the Appellants. 

Mr. Govind Pershad, for the Respondents. 


Judgment.—tThis appeal arises out of 
a suit for pre-emption. It appears that prior 
to the 19th of June 1907, a- Go-sbarer mort- 
gaged by way of conditional sale certain pro- 
perty the subjett matter of the suit,to a stran- 
ger. On the 18th of June 1907, the mort- 
gagee obtained a decree for foreclosure. The 
decree was made absolute on the Sth of De- — 
cember 1908. The plaintiff claims that, under 
the cirocumatances and having regard to a 
custom of pre-emption, he is now entitled to 
pre-empt. The evidence in support of the 


2 custom is the wastb-ul-ars which is set forth in . 
“the judgment of the learned District ` Judge. 


1 


` 
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Ib is as follows: “If any co- dharer wishes- to 


mortgage or sell conditionally -òr absolutely- 


his ghare he can transfer it for the price that 
may be offered him by the others, first to a 
near co-sharer, next to other co-sharersin the 


-patit end in case of their refusal to his ngar 


co-sharers in another putti, should they also 
refuse then to other oo-sharera in the mahal; 
and lastly toa stran 
co Bharer be mortgaged cr sold conditionally 
to a stranger and he be unable to redeem, then 
any of the oo-sharera in his patti may, if the 
term of the mortgaged share ia about to expire, 
pay up the money and take possession 
and when the mortgagor or his heir has 
paid tte money in accordance with the 
condition of the deed between the original 
mcrígnagor and the co-sharers entitled he may 
enter into possession." The learned Judge, 
after considering ibe terms of the custom 
as set forth in the wa;stb-ul-ars, dismissed the 
plaintifs’ suit. We think the decision is cor- 
rect. The custom as seb forth in the wanb- 
ul-ars expressly gives aright to a co sharer to 
moitgago or gell conditionally or absolately 
his property, provided he bas first- offered it 
to the class of persons mentioned. It seems 
to us that the custom expressly provides that 
the right of pre-emption arises as B001 8B the 
co-sbarer sella or mortgages in any way 


- known to the law, and that it cannot be held 


that the plaintiff has proved a right to allow 
the mortgage by conditional sale to take place 


` and then wait until & decree for foreclosure 


' has been made absolute before bringing his 


suit for pre-emption. The latter part of the 
clause is somewhat ambiguous but it certainly 
seems to suggest that all rights of pre-emp- 
tion are gone at the .expiration of the term 
of the mortgege. . 


was quite correct. Two cases have been cit- 
ed. The first iasthe case of. Ais Prasad v. 
Sukhan(1). The right of pre emption as seb 
forth in the wanb-ul-arg in that case was not 
by any means identical with the toaj1b-ul-ars 


in the present case. The learned Judge relied 


upon ihe case of Gaya Bharihs v. Lakhnath 
Ras (2). The pre-emptive clause in the case 


"as scmewhat like the clause in the present 


case bnt we think that even that case could 
be distinguished. ` We decide the present case 


upon its own facts- and circumstances. | We 
" 8 A. 810. : < 
(2) £0 A. 108 (F. B.) 
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Tf the share of any 


We think that, under the’ 
circumstances of the present case, the decision ` 


- 


629: 
dismiss the appeal with costs including fees 
iu this Cont on pene higher scale. . 
Appeal dismissed. 





M (a. 0. 21 M. L. J. 502.) 
MADRAS HIGH OOURT. : 
BSrcoxp Orrin Appmat No. 1086 or 1907. 
December 8, 1908. š 
Preseat:—Sir Arnold White, KT., Ohief 
Justioe, and Mr. Justice Irhnsswümi Aiyar, 
BALASUBRAMANIA NADA R—- 
DzrFXNDANT—-ÀPPBLLANT . 
torews D 
SIVAGURU ASARI AND ANOTHBSR— 
"HESPONDEKTS. 
Mortgage- Deed —Oonstruction—-Llortgage or vee 
- Simple mortgage, esseniiais of—Condition, effect of, 
in creating charge— Oonsolidation of mortgages—Trane- 


fer of Property Act (IV of 1883), ss. 5, 21, 61. 
A deed provided as follows: “In dofaalt, Ishnl on 


E 


the security of the house site belonging to mo *. 
* * pay and good * € æ the principal, 
and interest: , 


Held, that the instrument amounted to a Pari 

Madho Misser v. hdh Binaik Upadhya, .14 iic i 
distinguished and disapproved., 

Bri Raja Papamma Rao v. Bri Vsrapratapa H. y.. 
Ramchandra Ras», 10-M. 249; 28 I. A. 32, Motiram v. 
Fitas, 18 B. BO} Detto Dedheshiar'y. Vithw, 20 B. ii 


Bection G1 of the Transfer of Pipay Act implies. 


thatrf there are different mortgages in favour of one 


and the same person, not in respect of different pro. 
pertios but the same property, the mortgagor cannos 
sosok to redeem any one mortgage without sedaning 
the additional mortgages also 

“The same principle will be equally applicable to a 
morigageo having several mortgages over the samo 
property, seeking to obtain an order for sale on ono 
mortgage only. 

.Dorasami v. Venkataseshayyar, 25 M. 108, Vithal 
Mahadev v. Daud valad Muhammad Husen, 6 B. H, 0< 
R. (à. 0.) 90, relied u 

Por Krishnamwami Asyar, J.— r 

Bections © and 21 of the Transfer of Property Act 
recognise the principle of a valid charge being crested 
on the happening ofa condition. A charge may bo 
created on the ha ing of a condition, where tho’ 
condition Iteelf is stipulated and the condition 
happens afterwards. 

Cooling v. Saravana, 13 M. 60, relied upon. 

Madho Misser v. Sidh Binaih. Upadhya, 14 C. 087, 


Harjas Rat v. Nawang, B A. L. J. 2390, A. W.N. (1900) 
83, distinguish 


od and disapproved. 

A covenant to pay is an essential element of s 
simple mortgage. It is not necosmary that there 
should be a formal transfer of any interest in property 
in words. It js aleo not necessary to constitute a 
simple mortgage thet the inskrument should siata 
that the geh ud shall recover his money "by mie 
of the mortgaged property 


* ^ 


- 
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Ramchandia Rasu, 10 ML. 340; 23 I, A. 32, Detto 
Dudheshuar v. Vithw, 20 B 408, relied upon. 


Second. appeal from the decree of the 
Subordinate Judge's Court of Madura 
(West) in A. 8. No. 149 of 1906, presented 


against the decree of the Oourt of the Dis- 


trict Munsif of Tiromangalam in O. 8. No. 
600 of 1904. 

. Mr. 8. Srintcasa Aiyangar, for the Appel- 
lant. > 

Mr. M. Narayamaswams,, Atyar, for the 
Respondent. 

Judgment. 

White, C, J.—The facts necessary for de- 
termining ithe question which has been 
argued in this appeal may be put quite 
shortly thue: In February 1873 there was a 
mortgage of a Fouse by the plaintiff's vendor 
to the Ist defendant's predecessor .in title 
(Exhibit 1). In. June of the same year 
there was a transaction (Exhibit 11) bet- 
ween the same parties under which a further 
advance was made by the lst defendant's 
predecessor in title. In 1889 thete was a 
aub-mortgage by the lat defendant's prede- 
cegsor to the 2nd defendant's predecessor in 
title. In 1904, the plaintiff purchased the 
equity of redemption. With regard to Er. 
hibit II. the Munsif held that the instrument 
“was a mortgage and decided in favour of 
the 2nd defendant. The lower Appellate 
Court took the view that it was neither a 
charge nor @ mortgage and accordingly de- 
cided against the 2nd defendant’s contention 
that he was entitled to be redeemed in the 
plaintiff's suit. . 

Before passing to the question of the legal 
effect of Hxhibit II, I propose to say one or 
two words with regard to the general ques- 
tion which was raised, and that is to say, as 
-to the power or right of the 2nd defendant 
to insist upon his being redeemed, and for 
the purpose of dealing with this question, I 
assume that Exhibit Il amounts to a mort- 
gage aud I also assume that the law of 
limitation places no obatacle in the way of 
the 2nd defendant. 


Now, seotion 61 of the Transfer of Property 
Act says that a mortgagor seeking to re- 
deem any one mortgage shall, in the absence 
of a contract to the contrary, be entitled to 
do so without paying any money due under 
any separate mortgage made by him or by 
any person through whom he claims, or 
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property olher than that comprised in. the 
mortgage which he seeks to redeem. That. . 
section does not say so in so many words, 
but I think the inference is olear, that 
where tke property is the same the subse- 
quent mortgagee is entitled to insist on be- 
ing redeemed. — 

The point is discussed in all the text . 
books and ib is pointed out that one view: 
is taken in Bombay and Madras and an- 
other view in Allahabad. It seems to me 
that the law upon this point, so far as this. 
Presidency ia concerned, is well-eettled. I 
“do not think it recessary for me to discuss 
all the authorities which have been cited 
in the course of the argument and I oon- 
tent myself with referring to a passage in 
& judgment of this Court in the case of 
Dorasami v. — Venkaiaseshayyar (1). The 
passage is as follows and it is found at p. 
115-—" Section 61 of thé Transfer of Pro- 
perty Aot,” whioh is the same as section 17 of 
the Conveyancing and Law of Property Act, 
1881 (44 and 45 Vict. Cap. X, 4l), no 
doubt abolishes the dootrine of consoli- " 
dation of mortgages” over different pro- 
perties which doctrine was recognized by the 
Courts in India, before the Act was passed— ` 
Vithal Mahadev v. Daud [valad Muhammad 
Husem (2). ° But that very section im- 
plies— ag is shown by the illustration—that 
if there ,are different mortgages in favour 
of oneand the same person, not in respect 
of different properties, but the same pro- 
perty, the mortgagor cannot seek to redeem 
any one mortgage without redeeming ihe 
additiondl mortgages also. The same prin- 
ciple will be equally applicable to & mart- 
gagee baving several mortgages over the 
fame property, seeking to obtain an order 
for sale on one mortgage only." That seems 
to be & correct exposition of the law with 
regard to this question so fa! as this Presi- 
dency is concerned. 


. Now, passing to the legal effect of Er- 
hibit No. I], is it a charge or a mortgage 
or is it neitheiP The lower Appellate Court 
relied upon & decision in Madho Mister v. 
Sidh Binath Upadhya (8). In that case 
the argument was that the ingtrhment was 
a mortgage and if ib was not a mortgage 
(1) 25 E 108. 


(3) 6 D. E. O. B. (A. C.) 00, 
(8) 14 0. 697. 
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itt was & charge: The'Court held that ib 
wasS.not ag charge and.the reason they gave 
for go holding was this,—' This document 
seems fous not to create a charge at the 
time of its executiop, bub to operate only 
as f&'cbarge upon the land ‘in question rt pon 
the: non-payment of the principal.” That 
is the ground of decision given by tke 
Calcutta judgment. I think a distinction 


may be drawn between iLe language of the. 


instroment in Madho Aimer v. Sidh Bi- 
-naik Upadhyaya (8), and the language of 
the instrument before us. In tbe Calontta 
cate the instrument runs ihug —“ * >? 
‘If I do not pay the money- according to the 
‘stipulation, then I declare in writing that I 
shall Icse my right to 1 b/gha and 7 cotas 
“of Gusasta land situated in mawrch "Kuthar. 
-If Edo not pay money according to the 
promise then the aforesaid Misser shall 
take possession of the land." In the docu- 
ment before us the words are In default I 
shall on the security of the house aite be- 
longing tome * *.* # pay and make 
good. * * * the eal cepa and interest." 
Moreover, I feel some doubt as to whether 
I should be prepared to follow the decision 
of the Calcutta High Court based as ib was 
upon the ground that the instrument did 
not create a charge at the time of its execu- 
tion, but that it only operated so a8 to bring 
the charge into existance on non-payment 
of the principal money, that is, on default. 
The contingency which the learned 
Judges had in view was the contingency of 
the mortgagor not fulfiling his covenant 
to pay. j 
I should doubt if, on that ground slone, 
the instrument could be properly held not 
to create & charge within the meaning of sec- 
tion 100 of the Transfer of Property Act. _ 
As regards the question of limitation ib was 
argued that in the view that the instrument 
merely created a charge although the 2nd 
deféndant could not have recovered on it, 


his remedy being time-barred, he might aly : 


on itfor'the purpose `of showing that his 
mottgnage rights were not extinguished by the 
operation of the Law of Limitation. In sup- 
-port of that argument we were referred +o 
the case of Soobramanta Atyar v. Poovan (4) 
and Lakshmi -Doss v. Roop . Laul (5); to an 


(4) 276.28, > 
Qe ANA L. T. akih L.-J: 19. 


INDIAN OASES. 


- 681 


English decision —In re Marshfield (6). 

Again, with regard to this question, ib is 
not necessary for me to express any final 
opinion because,in my view, the instrument is 
a mortgage, It seems to me it satisfies the re- 
quirements of section 58, sub-section (b), of 
the Transfer of Property Act. In support of 
the contention raised on behalf of the respond- 
ent that it was not a mortgage, we were Te- 
ferred to two Calcutta casos— Roysuddi Sheilh 
v. Kali Nath Mookherjes (7) and Gobinda 
Ohandra l'aul v. Decarkanath Paul (8). Ido 
not think that we get mach assistance from 
either of these decisions. It was argued 
on behalf of the respondent that the 
document could not be construed as a 
mortgage because ib did not, in express 
terms, confera power to sell, No authority 
was cited in support of this proposi- 
tion. On the other hand, Mr. Srinivasa 
Aiyangar was able in his taniy to call our 
attention to a decision of the Privy Coungil’ 
in Sri Raja Papamma Rao v. Sri Virapratopa 
H. V. Ramchandra Rasu (9). It is true the 
words of the instrument there in question 
were nob the same as the words here. The 
words in the Privy Council case, no doubt, 
come much nearer toa power of sale thea 
the words in the instrament before us. But 
in the Privy Conunoil case a power of sale. 
was inferred from the words which did not 
give the power in express language. 

Mr. Srinivasa Aiyangar was also able to 
call our attention toa Bombay case—Motiram 
v. Fitas (10) —in which the language of the 
document was the sanie as in the casg _ before 
us. In that case it was held that the instru- 
ment amounted to a morigage. ` 

I think the Conrt ef first idm ts right 
and that the instrument amounts tow mort- 


' gage. An issue will have to go back to the 


lower Appellate Court. 
brother to deal with this. 
Krishnaswami Alyar, J. I wish to add a few 
words. Iam unable to agree with the deci- 
sion of the Calcutta High Court in Hadho 
Misser v. Sidh Binatk Upidhya (3). Although 
it ig possible to distinguish the facts of that 
case from those of the present it must be ad. 
NI 8405. D. 731; 56°L. J. Oh. 699, 56 L. T. 694, 
(T) 83 0. 985; 40.4. J. $19. . 
10-10 887 ; 7 O. L. J. 402, 12 C, W. N, 845, 
19 M, 349 ; 33 L A. 32. 
(10) 18 B, 90, 


I læve my learned 


"t 
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- mitted that the Calcutta case proceeds upon 


ihe principle thatit is impossible to create s 
charge on a condition and the charge will not 
be effective on the happening of that condi- 
lion. The Allahabad High Court also in 
Hasjas Rai v. Naurang (11) appears to takethe 
game view. The facts ofthat case are also 
distinguishable. But, although the facts are 
so distinguishable, the principle laid down in 
that case does not commend itself, to me. 
Sections 5 and 21 of the Transfer of Property 
Act seem to me to recognise the principle of 


. a valid charge being created on. the happen- 


ing of a condition. The decision of this Court 


. in Qooling v. Saravana (12) is based upon it. 


I see nothing opposed to any principle of law 
that there should be & charge created on the 
happening of a condition where the condition 
itself ig first stipulated and the condition hep- 
pens afterwards. That being my view, I dig- 
kent from tbe conclusion arrived .at. by the 
Subordinate Judge. 

Now, the next question to be dealt with.ia, 
whether the instrament in the case creates a 
mortgage ora charye. The distinction bete 


_ ween mortgage and charge is rather fine. 


sometimes. Of course, there is no difficulty 


“in distinguishing ® mortgage by conditional ` 


sale from a charge. But the difficulty arises 
where s distinction has to be drawn between 
a simple mortgage and a charge. A charge 
is said to be created by act of peus or by 


. operation of law. 


In so far.a&s ib is created by ouai of 
law, that is. 2 circumstance which distin- 
guishes a charge from a mortgage which is 


_created’by act of parties. But there are 


cases where a charge ie created by the aot 
of parties and the questionis. what is the 


distinction between a charge and & mortgage, ^ 


where the mortgage isa simple mortgage and 
the charge ik created by the act of pactieaP I 
have been in considerable doubt during , the 
course pf the argument as to whether we 
have sucoeeded in getting hold of any princi- 

‘ple by means of which we oould distinguish & 


‘mortgage from a charge. But having heard ` 


the matter fully discussed by Mr. Srinivasa 


' . Aiyangar, I have been able to make up my 
“mind and I wish io express the conclusion 


tit: which I have arrived. I think a covenant 
to pay is an essential eloment of a simple 


.. mortgage. It has been held that ib is. not 


(11) 8 A. L. J. 220, 4. W. N. (10906) 83. 
(3) 23 3. 63 : 
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necessary that there should be & formal trans- 
fer of any interest in property in words. And 
I think the authority of the Privy Council de- 
cision in Sri Rajah Papamma Raov. Sri Vira- 
pratupa H V. Ramchandra Rasu (9) goes so 
far as this. Then, it is also not necessary to 
constitute a mpa mortgage that tbe instru- 
ment should state that the mortgagee shall 
recover his morey by sale of the mortgaged 
property. . The decision in Datto Dudheswar 
v. Vithu (18) carries the matter a litile fur- 
ther iban the Privy Council case and I ven- 
ture to think that it carries it as far as it is 
necessary to go for the purpose of this case. 
Therefore, following the authority ot Datto 
Dudheswar v. Viihw (18) I bold that the 
transaction in this case is a mortgage. 

Now, the questicn remains as to what we 
rhall do in tbis cage. The Subordinate Judge 
in paragraph 8 of his judgment refers to the 
question as to the priority of plaintiff's -sale 
over Exhibit II. The plaintifi’s sale-deed is 
registered and Exhibit II is unregistered. It 
has been pointed out by Mr. Srinivasa Aiyan- 
gar that bis snb mortgage whichis registered 


ja dated 1886 and anterior in point of time to ` 


the plaintiff's sale deed dnd that he would 
atill bé ina position tô claim priority over 


the plaintiff's sale-deed. Wall, that is A. 


question for the Subordinate Judge to decide. 
We should probably have considered it our- 
selves and decided it here but for the fact that 


question as to whether plaintiff's sale was not 
with notice of Bxhibit IL No doubt, this 
question was not raised before; but -having 
regard to the fact that the plaintiff only 
claimed in the Appellate Court priority in 
respect of his instrument being registered 
and the seoond defendant's document, Exhibit 
II, being unregistered, we ought not to deny 
the seoond defendant an opportunity of 
proving tbat the plaintiff bad notice of Ex- 
hibit II, 

The issue thab we shall remit to the Sub- 
ordinate Judge to try will be, whether the 
plaintiff's purchase is free from the mortgage 
under Exhibit IT as against the 2nd defend- 
ant by reason of the sale being registered 
and Exhibit II being unregistered. The 9nd 
defendant wil be at liberty to raisoin his 
plea of notice tothe plaintiff at the time 


a 


_Mr. Srinivasa Aiyangar raises also another ' 


of his .purchase of Eum 1I, and the 


(18) 20 B. 406. 
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Subordinate Judge will take further evidence 
on the issue and return bis finding in 8 weeks : 
from this date, when there will -be 10 daye 
for. Caan i 


- 
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‘rived from the devaswam property was taken 


into account and in that suit Ist plaintiff was 
& : : b. of ' 
The Subordinate Judge: refers to the fact 


_ .that during the temple festival a horse is 





| (oo 81 M. L. J. 588) 
MADRAS HIGH COURT. 
Srcox» Or Appear No, 1077 or 1892. 
Beptember 18, 1893. 
Present; — Bir Mathusawmi Aiyar and 
Mr. Justice Best. 
APPU PATTAR asp ANOTHRE— DsrENDAXTS 
— APPELLARTS | 
tor rus 
SRI KURUMBA BHAGAVATI 
DEVASWOM UTTAMA PANAMPALLI 
KURUMBA UMMA axp OTEXRS— 
Praistirrs—R E8PONDENTS, 
Trust—Fomily - temple— Pricate trusi— Evidence 
necessary to establish public trust—Power of family to 
put an end to private endowment— Alienation of pro- 
perly ul Ait Be to family tnaple. 

Wherea temple ee md belonged toa family, 
there must be and strong proof of subsequent 
dedication to the publ to substantiate a ples that the 
temple is a public temple. The members of a family 
may unanimously put an end to a private endowment 
such as a family temple. 


Property aitached to a private templo belonging to 
afamily cannot be sold in on ofa decree 
against the family. 


Second appeal from the doaie of the 
Subordinate Judge'a Court of South Malabar 
af Calicut in A. BS. No. 966 of 1890, re- 

.versing the decree of the Court of the Dis- 
- trick Munsif of Nedungadi in O. 8. No. 292 of 
1°82. - 

Mr. O.-Sankaran Nair, for the Appellants. 

Mr. K. P. Sankara Menon, for the Respond- 

-enta. 

This second &ppeal coming on for hearing, 

in: the first instance of the 2nd March 1898, 


-before Sir T. Muthusawmi Atyar and - Parker ; 


JJ.. the Court made the following . 

Order.— The Subordinate Judge finds 
-that the temple in question, though it might 
-have originally belonged to the tarwad, haa 
since, in the course of time, attained a quasi- 
-public character. .It is contended by .appel- 


Janta! Pleader ihat the facts fonnd do ‘not - 


-warrant the conclusion arrived at.. This . 
-contention appears to us to be wellfounded. 
‘In the plaint there isa distinct averment > 
that the temple belonged to the, farwad. It 
is also in evidence, that for ihe maintenance 
-ọfa member of the taread, the’ income de- 


.&.finding:— "Whether the plaintiffs’ 


. .exhibited at the expense of the Palghat 
',. Rajab, and that the Cochin Rajah makes cer- 


tain offericgs to the idal in the temple. It must 
also be remembered that the family waa 
originally that. of a ‘Naduvali’ or Provincial 
Chief. These facts referred to by the Subor- 


- dinate Judge are not in themselves conclusive. 


There must be clear and strong proof of 
subsequent. dedication to the public if the 
institution originally belonged to the family. 
If there was nothing more in the evidence, 
we should consider it necessary to direct 


.further inquiry, bat on referring to the plaint 


we find a distinct averment that the temple 
belonged to the family. 

No issue was taken as to hohes it was a . 
publio or private temple. We cannot, there- 
fore, aooept a finding at variance with the case 
disclosed by the: plaint. 

It would, however, be necessary to adjudi- 
cate upon ‘this question. only if the appellanta’ 
second contention be upheld. I$ is urged by 
him that all the famiy from the year 1875 
have united to pub an end td the endowment. 
No specific issue was raised on this point. It 
does not appear either from Exhibit I or 
Exhibit IY that all the members of the tar- 
wad were parties. There is also evidence 


that & member of the tarwad resisted an 
„attachment [|in 1888 on the ground that the 
-property attached belonged to the devastwom-. 


In the absence ofa specific issne directing 
the attention of the parties to the matter‘ in 
controversy, we do not consider it fair to rest 
our judgment: on the.evidence casually cited 
in the case with Feferénoe - to the POPE 
issuos. 


We must, therefore, ask the Subordinate 
Judge to try the following issue and return 
family 
has united to put an end to the endow- 
ment P". 


No aaron of imitation sould arise if it - 
was. trust. property and if the family had not 
put an end to the endowment,- ee evi- 
dence may be taken. : SE 


The finding 3 is to be returned in‘one Bunt 


fom the date of re-opening of the Court after 


the recess and seven days will be allowed for 


hi 
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filing objections. after the finding has been 
posted up in this Court. 

In compliance with the above order, the 
‘Subordinate Judge submitted a finding to the 
following effect : that the family bas not unit- 
ed:to pnt an end to the endowment. ; 

This second appeal coming on for final 
hearing, on return to the order of this Conrt, 
dated 2nd March 1893, the Court delivered 
the following 

J udgment.—tThe finding is that the 
‘family has noi put an end to the endow- 
ment, i 

We accept this finding and dismiss the sge- 
cond appeal with oosís. 

Appeal dismissed. 





OALOUTTA HIGH COURT. . 

Sroomp Orvis Appmat No. 1564 or 1908, 
August 8, 1911. 
Frescat:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
€HYAMA CHARAN BHATTAOHARY 
—PLAUSTIFF—À PPELLAWT i 
cereus ; 


NABA OHANDRA CHAKRAVARTI asp 


OTH ERS— DEFENDANTS. - 

Hindu Law —Will—Residence in testator’s house— 
Gift to grand-dawghter a husband— Grand-daughter not 
married at testator's death — Cft, tf ood — Gift to agnata 
or Brahmin settled in testator's howse tf ond. 

A Hindu testator bequeathed certain property to 
his deughier’s son N, “should he lre in my dwelling- 
house with his sons, son'sson and other heirs in 
sucoesalon". Upon his falureto resido in the tes- 
- tator's house, there were gifts over on the same oon- 

dition first to the testator's grand-daughter’s husband 
and lastly to any of his agnate relations or any other 
Brahmin who might be brought in and settled in bis 
house by his wife. Atthe death of tho testator His 
grand-daughter was not married After his death 
his widow and N sold the testator’s house : 

Held, thet the gili to N failed by reason of his 
ceasing to reside in the testetor's house; and as N, by 
his ownact, that is, the sale of the house, put it out 
of his own power to perform the condition, it clearly 

‘worked as a forfeiture: 

Held, also, that the gifts over were bad for uncer- 

tainty, and that there was an intestacy. 


Appeal from the decree of the Sub-Jndge 
of Chittagong. dated April 16th, 1908, affirm- 


ing that of the Munsif of South Houxan, 


dated April 21 d, 1907. , 

Babu Akshoy Kurcr Banerjee, for the Ap- 
pellant. 

Babu Biraj Mohan 
spondenta, 


~ 


Majumdar, for the Re- 


. Judgment.—tThis is an appeal by the 
plaintiff in a suit for the recovery of peor- 
session of a moiety of certain properties left 
by Kali Kinkar -his maternal grandfather. 
Both the lower Couria have concurred in 
dismissing the plaintiff’s anit. The question 
turns upon the constrnction to be put upon 
the Will of Kali Kinkar, dated 4th Sraban 
1242 (July 1880). By that Will Kali Kinkar 
bequeathed all his properties to his wife 
Brojeswari for ber life, with power to alienate 
l kanal, 5 guhmaons of land specified, and 
with certain directions as to the mainten- 
‘anoe of his daughter-in-law Akhileswari and . 
her daughter Bagola. On the death of his 
wife his daughter's son Naba Chandra Sarma 
and his danghter Matangi were to get each 
l kant of lands pecifted with power of alienas- 
tion, and Bagola 10  gwndas without 
power of alienation. The testator then con- 
ferred upon his wife Brojeswari power to 
adoptason. Failing such adoption, then his 
daughter's son Naba Uhandra, should he live 
to bis (the testator’s) dwelling-house, with 
his sons, son's son and ofhér heirs in Buo- 
cession, was to be ertitled to remain m 
enjoyment of the testator’s properties by re- 
faining the same intact, but if the said 
daughter's son or his sons or son's sons and 
other descendents fail to live in his honse, 
then they should not be entitled to his pro- 
perties, and on his daughter's son failing to 
live in his house, there were gifts over on 
the same condition, first to the testator's grand- 
daughter's husband or his son next to the 
husband of his daughter's daughter, and lastly ` 
to any of hia agnates or any other Brahmin 
who might be brought in and settled in his 
house by his wife Brojeswari or after her 
death by Akhileswari. The testator died leav- 
ing his wife Brojeswari him strriving—and 
in 1888, his Will wasduly proved. Defendant 
No. 1 Naba Chandra, the testator’s grandson, 
lived with Brojeswari in the testator's house 
for atime. They then joined in alienating 
certain property including the house. Hrojes- 
wari disd in 1904, and in May 19807' the 
plaintiff who is the son of Matangi, a daughter | 
of the testator, brought this snit to recover a 
moiety of the property. It is conceded’ that 
Naba Ohandra and the plaintiff are'the heirs - 
of Kali Kinkar according to Hindu Law, and 
as such equally entitled. For the plaintiff it 


_is argued that the gift to Naba Chandra failed 


by reason of his ceasing to reside in the 
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testator’s house, that the gifts over are bad for 
uncertainty, and that there was, therefore, 
an intestacy on the death of Brojeswari, when 
Naba Obandra and plaintiff became entitled 
to the. property as heirs.- In our opinion 
this contention is sound. 


vested interest in the property on the death 
of Brojeswari. So he did, but it was liable to 
be- divested, on oertain contingenoies, 6g. 
the adoption of & son by Brojeswari or his 
failing to oomply- with the condition of resi- 
dence imposed by the testator. Then it was 
said that the condition of residence was bed. 
So far as Naba Ohandra himself is concerned, 
we are of opinion that it was good, and no 
authority was cited for ihe proposition put 
forward for the respondents. Such a oondi- 
tion isby no means unusual and ib occasion. 
ally finds & place in Hindn Wills. [See 
Tagore. v. Tagore (1); Tincowrt -Dassee v. 
Krishna Bhabini (2), and Bhoba Tarini Debya 
v. Peary Lall Sanyal (8)]. Tt was next argued 
that the oondition was auffleiently complied 
with by Naba Ohandra having resided in 
the house for n time with Brojeswari: but the 
condition is imposed on the gift to him after 
Brojeswari's death. Whether the condition 
could be enforced in its entirety, that is to 
say, whether exclusive residence was meant is 
& question which we need not consider, as 
Naba Ohandra by his own act put ib out of 
his own power to perform the condition before 
the time for its performance had arrived. That 
clearly worked a forfeiture and ihe gifts over 
being void there was an intestacy and the heirs 
of Ksli Kinkar became entitled to the pro- 
perty. 

It was argued, lastly, that the plaintiff's 
rights were defeated by the gif& over to the 
grand.daughter's husband. This gift over 
was manifestly void for uncertainty, as the 
grand-daughter Bagola Sundari waa certainly 
unmarried at the date of the Will and it 
does not appear that she kad been married 
&í.the date of the tesiator's death. The 
gift was, therefore, to an unknown person. 
It is nob suggested that the ultimate gift 
over in favour of an-agnate or Brahmin was 
not void for uncertainty. 

For these reasons, we think that the deoi- 
sions of the Courts. below were erroneous. 

(1) 23 W. R. 877, 1 L A. 887; 14 B. L. B. 60. 

(2) 20 O, 15. 

(8) 24 0. 640, 1 0, W: N. 578. 


It was argued for- 
the respondents that Naba Ohandra took s 
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Their judgments and decrees must be set 
aside and & decree passed in favour of the 
plaintiff for declaration of his title, pos- 
session by partition and for mesne profita 
to be ascertained in the execution depart. 
ments. The plaintiff must have bis costa 
.throughont from the several contesting de- 
fendants. : 

Appeal allowed. 


Pd 


MADKAS HIGH COURT. 
ÀPrBAL against Oxzpee No, 114 or 1910. 
May 8, 1911. 
Present: — Mr, Justios Sundara Aiyar and 
Mr. Justice Ayling. 
SREM KRISHNA DOSS-——Dronxtz- HOLDER 
APPELLANT 


versus , 
ALAMBU AMMAL—Jopewant. prstoz— 
REsPONDEXT. 

Iimalation Act (dct IX of 1903), Sch. I, Ári 188 
(Ko Procedure Code (Act V of 1008), s. 43— Fes- 
cution of decree—Period of limitation applicable — Fee. 
culing Oow t bows] by the period applicable to tha 
Court passing 

The period of [imitation applicable to the execu- 
tion a deoree, transmitted by one Court to an. 
other for execution, depends on the character of the 
Court which passed the decree and not on the character 
of the Court executing it 

When a deoroo passed by the Presidency Small 
Osnsos Court was presented for execution to the City 
Oiri Court: 

Held, that the patiod of limitation for the oxe- 

cution of such s decree -was thab presoribed 3 
Artiole 182 of the Limitation Aot and not that 
soribed by section 4S of the Code of Civil P i 
(Act V of 1903) which would be applicable toa 
deoree passed by the Oity Divil Oomi. 
Court passing a. decree retains control 
in several matters over the execution of its decree, 
even though it is transferred to another Oour& for 
purposes of execution. 

Tincowris Dawn v, Debsxdro Nath Mookerjes, 17 O. 
pd Jogemaya Daan v. Thachomomi Dass, 24 O. 

Sambasiva Mudalar v. Panchanda Pilla: 
17 M. L. J. 441, 8 M. L.T. 19 referred to, 


Appeel against the order of the Madras 
Oity Civil Court in E. P. No. 148 of 1910 in- 
8. O. S. No. 10431 of 1896 on the file of the 
Court of Small Oauses, Madras. 

Mr. Josph Satya Nadar, for the Appellant. 

Mr. Devasagayam, far the Respondents. 

'Judgment.— The question in this 
case is, whether an application for execution 
of a deerde of the Small Oause Oourt present. 
ed to the City Oivil Court to which it had 


- 
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been transmitted for exeoution was rightly 
held by that Court to be barred by limitatión 
under geotion 48 of the Civil Procedure Code. 
It in conceded that under Articte 182 of 
the Limitation Act which is applicable to the 
Small Cause Court the application was not 
barred. Section 48 of the Civil Procedure Oode 
eracts that “ where an application to execute 
a deoree granting sninjunotion bas been made, 
no order for the execution of the same decree 
shall be made upon ary fresh application 
presented after the expiration of 12 years 
from the date of the decree svught to be 
executed.” This gection is not applicable to 
any suit or proceeding in the Presidency 
Small.Cause Court, he leartied Judge of 
the City Civil Court holds that the law 
of limitation being a Jaw relating to pro- 
cedure, section 48 whioh is applicable 
tothe City Civil Court must govern the 
case and the application must, therefore, be 
held to be barred and he relies gn the deci- 
sionof the Privy Council in Her Highness 
Rukmabhoy v. Lulloobhog Moti Ohand (1) in 
.suprcrt of his view. . In ibat case the Privy 
Council held in 1851, that is, before the enact- 
ment of the Limitation Act of 1859 in this 
country, that tbe English Bialutee _of Limi- 
tation were applicable to suits in the Presi- 


dency Town of Bombay ss they had been long : 


adopted and acted upon there. We do 
not think ihat the decision has any real 
beating on this case. It ie, ro doubt, true 
ihat for scme purposes limitation is a 
-branch of the Law of Procedure. It would 
“be go when questions of Private International 
Law have io be decided anda Court haa to 
kettle the Jaw of which state should be 
applied where there is & conflict of law. 
- But for along time the Indian Legislature 
has passed different Statutes for regulating 
the manner in which guits and appeals are 


to be tried ard for determining the rules of 


limitation applicable to them. The question 
before us must be decided with reference to 
the Statute cf limitation. Different rules 
have been enacted for the execution of dec- 
rees  paered respectively by ibe High 
“Court and all other Courts and these are nob 

affected by the Court in which ‘execution is 
‘actually tekecn out. Thus in Tincowrt 
Dawn v. Deberdia Ncth Mookerjes (2), the 
(1) 5 M. T. A, 238. ' 
B 17 0, 491. 
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Oalcutta High Court held that when the 
execution ofa decree of the Calcutta Small 
Cause Court was transferred to the Higlv 
Court of Calcutta. the limitation applicable to 
it was governed by Article 179 and not Ly 
Article 180 of Act XV cf 1877. Wilson, J., who 
decided ihe care, points out that while the 
old Civil Procedure Code (Act VIII of 1859). 
provided that the copy of a deoree iransmit- 
ted to & Court for execution should have the 
effect of a decies of that Court; sections 297 
and 228 of Act XIV of 1&&2jaid down only! 
directions as to the manner of execution and 
did not make the decree one passed by the Court 
to which it ia sent for execution. The same 
view was held by a Full Bench of the same 
Court in Jogemaya Dassi v. Thackomont ‘Dassi 
(3). In Sembestta Mudakar v. Panchanada: 
T'illas(4), the learned Ohief Justice and Justice 
Miller held that Article 179 was not applicable 


to an application for porsession by a purchaser: 


of immoveable property at a Revenue sale by 
executing the certificate obtained by him 
poder section 86 of the Revenue Recovery Act.’ 
The learned Judges followed the rulings of 
the Calcutta High Court referred to abore. - 
Column 1 of Article 182 of the Limitation 
Act states that itis applicable to the exe- 
cution ofa decree or order of any Oivil 
Court not provided for by Article 188 or by: 


+ 


section 48 of the Code of Oivil Procedure*- 


, 1608", 


There can be no doubt that the exoeption 
relating to Article 188 makes the Court which 
passed the decree the test for determining 
ihe limitation for execution as that article 


itself showa, whichever Court may be exe. ^ 


cuting the decree. In our opinion the exoep- 
tion relating to section 45 of the Civil Pro- 
ceduré Codg should naturally be understood 
as applicable to decrees passed by the Courts 
to which tbat section is applicable. Although: 
& decree may be transferred by the Court 


which passed ib to another Oonrt for exeou-. 


tion the controlof the execution is still left 
iu several respects in the hands of the former 
Court. Thus every application for execution 
by an assignee of a decree must be made to 
the Court which passed the decree and the 
right to grant execution or to refuse it 
reats with that Court (Order XXI, rule 18): 


- Àn application for execution against the legal 
eae oan of a deceased judgment-debtor 


8) 24 O. 473. - 
4) 17 M. L. J. 441, 8 M. L. T. 10, 


1 
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kas to ba màde tó that Court (section. 50). ` 

Orders for the stay of execution oan be pwssad 
only by the Court passing.the daorea (Order 
XXI, rule 28), only that Oourt again could 
under section 2574. (now repealed) of the 
Gode of 1882, sanction agreements giving 
time for the sutisinstion of a judgment-debtor - 
providing for the payment of a sum in exosas 
df the sum due under a deoree Order XXI, 
rule 28 provides that any order of the Cour? 
by whioh the decree is passed in relation to 
the execution of such decree shall bo binding 
tpon the Court to which the decree is sent 
for execution. Section 46 of the present Code 
entitles the Court passing & decree td issue 
& precept to any other Court competent 


to exoontp the decree, to attach auy property. 


belouging to the Judgment-debtor which the 
latter Court is bound to obey. Section 41 re- 
quires a Court to which a deoree is transmit- 
ted for execution to certify to the Court which 
passed it “the faob of such execution or 
where the. former Court fails to execute 
the sam» the circumstances attending sach 
failure." These provisions seem clearly to 
show that though the execution may be ao. 
thally carried on by a different Ooart, the 
Court passing the decree has a largo measure 
of control over the execution. Besides, to 
hold that the Oourt executing the deoree 
may apply a rule of limitation difiering 
from that applicable to a decree of the 
Court transmitting it, when the latter itself 
18 executing it, could lead to anomalous con- 
sequences, For instance, suppose a decree of a 
Maff usil Court is sent up to the Presidency 
Small Cause Ooart for exeoution bat, before 
exeoution is granted, the 12 years’ period 
provided for by section 48 of the Oivil Pro- 
oedure Code expires. Would it ba reasonable 
to hold thatthe decres-holder would acquire 
extension of the period within which he 
might obtain execution by getting the exeon- 
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.of the City 
application for exsoeultion to ib for disposal: 


tion transferred to “the Presidency Small : 


Oauss Court ? In this very case it would 
. still ba open fo the Small Oause Court iteslf 
to oon{inus the execution -of the deoree. 
Farther àxeontion might he transferred from 
the Presidency Small Oause Court to the. 
City Civil Court for reasons other than the 
abienca of assets in the shave of maveable 
property available to the deoree holder for 
exeoulipn. “The ‘result of upholding the 
view ‘of th» lower Ooart woald be t 
hold that exedution against immoveable 
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property ould bə həl in one Court and nob 
in the other. Thora will also ba difficulties 
in the application of the rule providing for 
execution in casas of cross-decrees under 
Order XXI[, rula 18. Smnppose that A. 
and B. have oross-deoreos againss each other, 
Aa; decree baing passed hy the Small Cause 
Court and B's by the City Civil Oourt and 
that B's exeontion would be barred by limi- 
tation if section 48 were applied; the conse- 
quence in sich a case wonld bs that if 
both deorees be produced in the Small Cause 
Oourt, B. would get the benefit of rale 18, 
while if both were produced in the City 
Oivil Court he sould nob, a result which 
would lead to wrangling batween the parties 
for getting the ereoution into the hands of 
the Court which would be saguna DG to each 
of them. 

We are of opinion that, sities Article 182 
of the -Limitation Aot, the exeoation of the 


decree in the present, case is not barred by: 


limitation. We, therefore, revergaa the order 
Oivil Oourt and ramind. the 


acoording to law. The oasta of. this &npaal 
will abide the result. 


Appeal allowed an1 reman led for 
disposal according to law. 





OALCUTTA HIGH OOURT. 
wane Orvis Appait No. 2827 or 1909. 
July 20, 1911. 

Present: :— Mr. jasa D. Chatterjee and 
Mr. Jastica N. Chabterjea. — 
E SAMARADDI—Darmi3ipANT— 

s . APPNLLANT . 
versus 
SHAMA CHARAN SEN AND OTHESS — 


Praryccrrs — RASPONDNSTI. 
Joi M possession —Tenané —Wucros2hmant —Tr apii 
— Oo-owner. 
' The defendants were tenants under the plaintiffs, 


bus they encroached upon the disputed land and took 


wrongful possession ae trespassers nobwibhsitan 
the protesta of the plaintiffs. Sabsequently, ons 
ihe defendants booym» a oo-sharar of the plaintiffs 


by purchasing a vory smallshare. The plaintiffs sued - 


for joint posssasion and the deferidants contended . 


that the plaintiffs might gue for partition bub oould 
not get Joint pospeasion: 


Hold, that if the od: had taken possession of. 


the land psecefully after he had become a oo-sharer, 
the case would have fallen within the principle ‘of the 


oase of Watson axi Qo. v: Bam Ohund Dut, 180. 10 - 


. gandas and 34 kranis share. 
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17 L A. 110, but that In the present oases the plaintiffs 
were entitled to joint possession. 
Appeal from the decree of the Third Sub- 
Judge of Dacca, dated September 8th, 1909, 


` affirming that cf the fourth Munsif of Narain- 
` gunge, dated March Ist, 1909. - I 
Babu Jyotish Ohandra Sarkar, for the Ap- 


pellantg. 

Babu Sendia Ohandra Sen, for the Re- 
spondents. 

Judgment.—This appeal arises out of 
a suit by the plaintiffs to recover joint posses- 
Bion of a small plot of land which originally 
formed part of the bed of atank. Some of 
the defendants held a fote as tenanta under 
the plaintiffs and their co-sharers add they 


, encroached upon the land in dispute in 1306 


B. S, and itis found that they did so not. 
withstanding the protests of ihe owners, 
The plaintiffs are the owners of 15 as. 174 
The defendant 
No. l in 1812 acquired a .very small share 
(91 gandas and 1 krants) of the taluk to which 
the disputed land sppertains. He did not 
deny the title of the plaintiffs in the present 
duit but pleaded that he has been in occupa- 
tion of the land only since his purchase of 
the share of the taluk and that. as he 18 a oo- 
sharer, the, plaintiffs cannot obtain tjmals 
posseasion. - Both the Oourts below have 
found that the defendant No. 1 did nót come 
into possession of the land for the first time 
since he became co-owner as pleaded by him 
but that he and the other defendanta had 
encroached upon the lands long before he be- 
came a co-owner,.and-decreed the anit, The 
defendant No. 1 has appealed to this Court, 


Upon the findings arrived at, it mast be 
held that the defendanta were holding the 
Jands as trespassers until the defendant No. 1 


' purchased the share of the taluk in 1919. 


They were in possession for only 6 years before 
1312 and, therefore, could not have acquired 
the right of & tenant by prescription. Nor 
could they force themselves upon the land- 
lord as tenants against the wishes of the 
landlords and the defendants do not claim the 
land as tenants. Their possession in its incep- 
tion was wrongful, and having regard to the 
finding that they took possession notwith- 
standing the protests on the part of the 
owners, their possession must be taken to 
have been in denial of the title of the owners. 
The question is, whether under these circum- 
stances the defendant No, 1 can resist tke 
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joint posseasion on the part of the plaintiffs 
merely because he has now acquired a small 
share in the tajuk? The learned Pleader for 
the appellant has contended, on the authority 
of-the case of Watson & Oo. v. Ram Chuad Dutt 
(1), that as he ia & oo-sharer in occupation of 
the land withont denjAL,of the plaintiff's title, 
the plaintiffs are not entitled to joint posses- 
Bion, We think, however, that that case is 
distinguishable from the present case. In that 
tase Watson & Co. were in rightful possession 
of the lands aa tenants under leases from all 
the co-owners. After the expiry of the leases 
granted by some of the oo owners (the plain- 
tiffs in that-case) they went on cultivating 
indigo on the khas lands as they had been 
doing under the continuance of all thé leases. 
The plaintiffs who were the co-owners gave 
notice and attempted to enter upon the land 
to carry on operations inconsistent with the 
work alreddy being carried on by Mess. 
Watson & Ov. and were resisted und prevent- 
ed by them from anch attempted entry. It 
-was held by their Lordships of the Privy 
“Conneil that the plaintiffs were not entitled 
to a decree for joint possession or for injuno- . 
tion because the “resistance was made by the f 
co-sharer in -occupation simply with the ob- 
ject.of protecting himself in the profitable en- 
joyment of the land in good husbandry and 
not in denial of the other’s title.” They also 
held that “where land was held in common 
between the parties and one of them was in 
the act of oultivating a part of the land, 
which was not actually used by the other, it 
would not be consistent with the rule of 
justice, equity and good conscience to reatrain 
the former from proceeding with his proper 
cultivation.” 

In the present case there was no peaceful 
taking of possession by a co-sharer The de- 
fendanis took wrongful possession as tres- 
passers notwithstanding the protests of the . 
plaintiff and their oo-sharers, and want to 


‘retain it beoause the defendant No.1 has 


subsequently become a co-sharer. The plain- 


tiff could undoubtedly have turned out the 


defendanta from the'land had the suit been 
brotght before defendant No. 1 became a oo- ` 
owner. Under the circumstance, would it be 
consistent with the principles of justice, 
cquity ard good conscience to allow the de 
fendants to keep the plaintiffs out of 
joint possession P We think not. Had the 

(1) 18 0. 10, 17 I A. 110, ; P 
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defdndant No.: 1 taken possession of the 
land ‘peansfully after he had become s go- 
sharer as pleaded by him the csse would 
have fallen within tbe prinoiple of the case of 
Watson 4 Oo. v. Ram Ohund Dutt (1). As it 
19, we ard unable to hold'that the decrees of 
the ‘Courts below awarding joint poaseasion to 
the plaintiffs are wrong and we &coordingly 
dismisa the appeal with ooste.  . 
. Appeal dismissed. 


^ 


: PUNJAB CHIEF OOURT. 
|. Ovi Ragragazxzóa No. 48 or 1911. 
July 29, 1911. 
Prosent:— Mr. Justice Ohevis. . 
GHAZ AU -—PrarmTIFE — APTELLANT 


torsus 
BAHADUR AND oTHE28—DHFANDAX TS — 


RESPONDERTE, 

Panjdb Tenancy Act (XVI of 1887), s. 09— Swit for 
possession — Whether suit 1s fo ejoct tenant or eject 
iraspasser —Changing nature of tenancy—Adverse tide 
-—Juriwdiction of Civil or Thevenus Court — Test — Pro. 
cedure. . 

If a person, in the first place, obtains possession as 
a tenant, ho cannot himself chango the nature of his 
holding by any unilatoral act, snoh as alleging o title 
adverse to that of the propristor or getting an entry 
. &dvorso to the latter made in tho Revenue records 
or by refnsing to pay ront. But if the landlord 
nocepts the tenant’s repudintion of title, the onse is 
different, 

Ehushal Simgh v. Arjan Singh; 4l P, BR 18H, 
roferred to. 

To determine whether a claim is ooquiaablo bya 
Civil Court or by a Revenue Court, the plàint. should 
be examined to aysertaln tho nature of tho claim and, 
if necessary, the plaintiff shoald bo quaationed as to 
the exact meaning'of hisclaim. Neivher the defence 
ssb np nor the evidence affords a oriterion as to the 
nature of the claim. In suita for ejectment the Court 
should sec whether tho sult is forthe ejectment ofa 
teavat ora traa3passor, If for the latter, the claim is 
pogníssblo by a Civil Court, and that Oourt should 
proceed to try ib on-ils merits, bat if itis found that 
the defendant is nota trespasser bute tenant, the soit 
should bo dismlasod, dn the latter oase, ho-vever, it 
would be opsn to the Inndlord to bring a fresh smi 
- in the Revenue Court, 


Oase referred under seolion 99 of the 
Panjab Tanshoy Act by the Divisional Judge, 
Attock Division, with his latter No. 431/J, 
dated the 9th June 1911, for the, orders of 
the Ohief Court. 

Order.-— This isa orsa which has been 
raferred by the  Sib.Divisional Offloer, 
Pindigheh (Mansif, lat Class) through the 
Divisional Jodge, Attock, under ssotion 99, 
Tenancy Aob.. 


INDIAN CASES,  - 


-ejeotment. 


The Sub. Divisional Ofllcer is 
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in doubt whether the suit is cognizable by 
himself sitting as a Civil Court. 

.The plaint recites that defendants No. 1-8, 
tenants-at-will have taken forcible posseasion, 
and caused the. words ‘without payment of 
rent" to be entered ‘opposite their names ia 
the Révenue records. So plaintiff, who al- 
leges that he is part owner, sues for their 
Defendanta?Nos. 4 and 5 are pro 
forma defendants. . 

The question is, whether this isa suit to 


_eject tenants or one to eject treapassars. 


It seems cleat, iu the first. placa,’ that, ac- 
cording to plaintiff, the defendants got pos- . 
session in the first place as tenants. ~Unfor- 
tunately, the plaintiff haga not been examined 
at length, but para. 2 of his plaint seems 
clearly to describe defendants Nos. 1-3 as 
persons who got possession in the firat place 
ag tenants and have sine» set up an adverse 
title of their own. Now, itihas repeatedly 


been laid down by this Oourt and by High 


Courts that a tenant cannot change the natare 
of his holding by any unilateral act, such 
as alleging a title adverse to that of the pro- 
prietor or getting an entry adverse to the 
latter made in the - Revenu» reoorda or by re. 
fasal to pay rent. If he haa, in the first plaoe, 
obtained possession as a tenant, he cannot . 
himself change the nature of his holding. Bat 
if the landlord accepts the tenants’ repudiation 
of title, the case is different; S28 Khushal Singh 
v. Arjan Singh (1), a cases whicb the present 
one seems to resemble in som) reapeota a3 I 
gither that here, to», tho plaintiff has made 
ar unsuoosssful attempt to eject defendante 
Nos. 1-3 by a revenus suit, though poasibly 
the ravanue suit was not dismissed on a clear 
flading that the relation-of landlord and ten- 
ant did not exist. 

The question whether a clai:n is one cognix- 
able by a Civil or by a Revenue Court is one 
to-ba determined solely by the nature of the 
olaim as lodgad, and not by the defens s35 ap 
or by the evidence. For this -purpose it ia 
necsssary to cxamine the plaint, and, if neoas- 
sary, to question the plaintiff ay to the exact 
meaning of hia claim If the plaintiff simply 
saya: “Tho defendant is a man who got posses- 


‘gion az my tenant, but has now ceased to pay 


ront and has set-up an adverse title," this 
is asnit to ejecta tenant, and the plaint 
should bs returned for presentation toa Ro. 
venue Oourt. If, however, the plaintiff SRyB 


(1) 41 P. R. 1804. 
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“The defendant never was & tenant, or the 
defendant was tenant bnt has repudiated the 
tenancy and I acoept his repudiation,” then 
the relation of landlord and tenant should 
be regarded as no longerin existence and the 
claim should be regarded as one to eject a 
trespasser, and cognizable by the Oivil Court. 
When the claim is cognisable by a Civil 
Court, the Civil Court should proceed to try 
the case; if on the merits it finds that the 
defendant is not a trespasser bulb a tenant 
the plaint should not be returned but the 
suit should be dismissed on the ground that 
the claim, being one to eject a trespasser and, 
therefore, oognixable by the Civil Court, fails 
' for the reason that the defendant is, as a 
matier of fact, not a trespasser, but a ten- 
ant; in auch a case ib ia, of course, open to the 
plaintiff to bring & fresh suit in the Revenue 
Court. 


In the present caso, it is impossible to say. 


without further examining the plaintiff, whe- 
ther this is a olair to eject a tenant or & tres- 
^ passer. The lower Court should examine the 
plaintiff and then either proceed with the 
suit or return the plaint for presentation to 
a Revenue Court of competent jurisdiction. 
The case is returned to the Maunsif, through 
the Divisional Judge. 
Case sent back. 


ALLAHABAD HIGH COURT. 
. FULL BENCH 
Seooxo Civic ÀPPrAL No. 79 ov 1911. 
. . July 21, 1811. 

Preseni. —Mr. Richards, K. O., Ohief Justice, 
Mr. Justice Banerji and Mr. Jastice 
Tudball. 

RANGAMLAL AND AXOTHER —PLAINTIFES — 
APPELLANTS 

vertus 
J HAN DU— Darsspaxyt—Resronpant. 

Crvil Procedure Code (Act V of 1803), O. XLI, rr. 22, 
83 —Power of Appellate Üourt— Emercioe of dascration. 

The words of rule 88 of Order XLI are very wide 
but care and judicial discretion must be used by Appel- 
late Couita in ihe exercise of the powers conferred 
by the rule. In tho exercise of these powers the 
Courts should not lose sight of the other provisions 
~ of the Code itself nor of the Court Fees ae nor of 
the Law of Limitation. 

BR. sued J. for rente. The firat Court EUN deoreed 
the suit and partly dismissed it, R. appealed but J, 
neither appealed nor filed any objections as provided 
by Order XLI, rule 22 of the Code of Civil Procedure, 
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The Appellate Court referred certain issues io [the 
Court of first instance and on return of the findings it 
dismissed Wa suit entirely: 

Hold, thatthe dismissal of the entire suit was not 
a propor exercise of the discretion giren by Order X LT, 
rule 88 of the Oode. 

Attornsy-Gensral v. Simpeon, (1901), 2 Ch. D. 671 
refor. 
red to, 

Second appeal from the decision of the 


District Judge of Meerut, dated the 23rd 


- September 1910. 


Dr. Te; Bahadur Sapru, for the Appellanta. 

Mr. Mangal Praskad Bhargawa, for the. 
Respondent. 

Judgment,-— This. appeal arises out of 
a suit btought by a remindar against a ‘tenant 
for rent. The rent claimed was the sum of 
Re. 294.7.0. The defence was that the 
claim -had been discharged. The Assistant 
Collector who tried the oase in the 
firat instance found that the defendant 
was entitled to certain credits, but there was 
& balance due of Hs. 96-11-11 for which he 
gavea decree. The plaintiff appealed against 
the decree in Bo far as it dismissed any part | 
of his claim. The defendant submitted to 
the decree, He neither filed a croas- -&ppeal 
nor objections, as provided by Order XLI, 
rule 22 of the Code of Civil Procedure. On 
appeal the learned District Judge referred 
certain issues. It would rather appear that 
he was infüilaenced by certain matters which 
either .were not before the Court of first in- 
stance or were not urged in that Court. 
These iasuesin subeíance involved are-trial . 
by the Oourt of first instanca ofthe very 
izaues which that Court had already desided. 
The result, however, of the findings waa that 
the learhed District Judge considered that 
the plaintiffs’ alaim had been fully discharged: 
and he consequently, in exercise of what he 
considered to be the powers conferred upon. 
him by Order XLI, rule 88, dismissed the ' 
plaintiff&! suit sm toto. 

The plaintiff comee here in geoond appeal 
and contends that the learned District Judge 
was not juslided under the circumstances in 
making such & decree. 

The question is one of considerable impor- 
tanos becanse rule 88 of Order XLI isa new 
rule introduced into the Code of Civil Proce- 
dure for the first time in 1908. The rule ia 
as follows: — 

"The Appellate Court shall have power to 
pass any decree and make any order which 
ought to have been passed or made and to 
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pass or make such further or other decree or 
order as the case may require, and this power 
may | be exercised by the Coart notwithstand- 
ing that the appeal is as to part only of the 
decrea and may be exercised in favour of all 
or any of the respondenta or parties, although 
such respondents or parties may not have filed 
any appeal or objection." 
ILLUSTRATION. 

“A claims & sum of money as due from him 
by X or Y, and in a suib against both obtains 
œ decree against X. X appeels and A 
and Y are respondents. The Appelluta Court 
decidea in favourof X. It has power to pee 
a deoree against Y.” - 

The words are, no doubt, very wide bat. we 
think that oare and judicial discretion must 
be used by Appellate Courts in the exercise of 
the powers conferred by the Rule.* In & 
proper oase the Court, of course, is quite en- 
titled and should not heaitate tc exercise them. 
It is nob easy nor, perhaps expedient, to lay 
down any hard and fast rule. We think, 
- however, that one principle may be safely 

stated. The Courts, in the exercise of tho 
powers oonferred by Order XLI, rule 38, 
should not lose sight of the other provisions 
of the Code of Civil Procedure itself, nor of 
the Court Fees Act, nor of the law of limi- 
tation. In particular, it should bear in mind 
the case stated by way of illustration at the 
foot of the rule. 

Rule 22 of the same Order providet: 

“Any respor dent, though he may not have 
appealed from any part of the decreé, may nófz- 
only support the decree on any of ihe ‘grounds. 
decided againat him in the Court below but 
take any oross-objection to the decree which 
he conld have taken by way of appeal, pro- 
vided he has filed such objestion in the Appsl- 
late Court within one month from the date of 
service on him or his pleader of notice of the 
day fixed for hearing the appeal or within such 
further lime as the Appellate Court may see 

fit to allow.” 

This rule clearly shows that it was intended 
that prima facie at least a respondent should 
not be allowed to take exception to so much of, 
a decree as was against him without complying 
with the provisions of the Rule. 


In & case in: which there is.no sufficient 
reason for &- respondent negleoting either to 
appeal or to file objections, we think the Ocurt 
should hesitate beforé allowing him to object 
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at the hearing of the appeal filed by the appel- 
lant. The object of rnle 33 is manifestly to 
enable the Court to do complete justice between, 
the parties to the appeal. Where, for example, 
it is essential, in order to grant relief to an 
appellant, that some relief should at the same 
time be granted to the respondent also, the 
Court may grant relief to the respondent al- 
though he has not filed an appeal or preferred 
an objection. Of such cases the illustra- 
tion to the rale is type. In the supposed 
case the Appellate Court could not do justice 
to the appellant without doing injustice t» the 
respondent unless it was enabled to make a 
dearee against "Y." 

The rule itself is for the most part kaken | 
from Order LVIII, rule 4 of the Rules of the 
Supreme Court of Judicature in England. The 
oase ofthe AHormey-General v. Simpson (1), 
is another illustration of the class cf cases 
which calls for the exercise of the powers — 
conferred by rule 38. That was a case in 
which an action was brought on behalf-of the 
publie for & declaration that the public were 
entitled to use certain locks on the river Ouse 
without payment of tolle A further declara- 
tion was claimed thnt the defendant waa 
under an obligation to repair, and keep in 
repair, the locks. "The Court of firat instanoe 
made a decree declaring that the public were 
entitled to use theMocks without payment of 
tolls ; but it, at the same time, contrary to 


“the plaintiff's claim, declared that the defend- 


ant was under no obligation to repair the 
locks. Tho Conrt of appeal.found that the 
public were not entitled to use the locks with- 
out payment of tolls to the defendant. At 
the same time, they were of opinion that the 
defendant was under an obligation to repair 
the locks. The plaintiff, however, not un- 
nabnrally had taken no exception to that. part 
of the declaration of the Court of firat in- 


‘stance which absolved the defendant from the 


obligation to keep the locks in repair. The 
Oourt’ of appeal felt that they were justified, 
while declaring that the publio were liable to 
pay tolls, to declare , that the defendant 
was liable to keep the lock in repair not- 
withstanding that no appeal or objection had 
been taken to that part of the decree by the 
plaintiff. 
` Tn our opinion, the dismissal by the learned 
District Jqdge of the plaintiff'a suit in its 
(1) (1901) 8 Ch: D. 671, 70 L. J. Ch. 828; 85 L. T, 
883 17 T. L. R. 708. ' l 
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entirety was not a proper exercise by him of 
the powers conferred by Order XLI, rule 33. 
If the defendant was aggrieved by the decree 
against him for Rs. 96, there was no reason 
why he should not have appealed, or filed ob- 
jectiong. 

We accordingly allow the appeal, set aside 
the decree of the Jower Appellate Court and 
restore the decree of the Court of first in- 
stance. We direct that the parties shall pay 
their own costs in this Court. The defendant- 
respondent will have his costain the lower 
Appellate Court. 

" Appeal allowed. 





MADRAS HIGH COURT.. 
Grcoxp Civin Apprats Nos. 1563 amp 1564 
or 1909. 

April 27, 1911. 

Presontt—Bir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

Vv. 8. MUTHUKRISHNA AIYAR-— 

PLAIMTIFF— APPELLANT ` 


. CETHS Wa 
SOMALINGA MUNI NAGENDRIER ` 


AND OTRERS— D EFENDANTBS— RESPONDENTE. 

Easement, obstruction of —Lighi and air — Remedy— 
Injunclion—- Damages. : 

Whore by the ereotion of & building by the defend. 
ants, obstruction is caused to the aooess of light 
and air to the neighbouring house of the plaintiff ren- 
dering ib ‘dark, uncomfortable and usoleas', tho 
caso is a fit one for granting a mandatory injunction 
restraining the defendants from interfering with the 
plaintiffs right and for ordering ‘the removal of 
the defendants’ building or so mach of it as obstructs 
a free passage of light and air to the plaintiff's house. 
The fact thatthe building site is in & city whore it ig 


more valuable makes no differance in the application . 


of the law. 

The possibility of making internal alteratlona in 
the plaintiffs building so as to provide fresh sources 
of light and air would not be a sufficient answar to 
entitle the defendant to resist the granting of an 
injunction especially in & case where the injury 

1 aa to make the injunction 

appreasiyve on the defendant, nor would i$ be som: 
cientiftho defendant offerg to vide freah lights 
in his own building in place of the ancient lights of 
the plaintiff, j 

An injunction cannot be refused on the ground 
that it would inflict greater injury on one party 
than the benefit ib would canfer on another, 

Dhunfibhoy Oowanji Umrigar y. Libo; 18 B. 959 
Sultan Nawas Jung v. Rustomyt Wanabhoy, 20 p. 
Ramanjwe Madu v. Aparanst Ammal, 21 KL 
818, 9 Ind. Üns 417, 3. M. W. N. 251; 9 M. L. 
488; Boyson v. Deane, 22 M. 251, Bea Abbas Sait 
Jacob Harros Sart, 88 M, 937; 20 ML. LJ, 291; 


INDIAN OASES. | 


[1911 


M. L. T. 845; 4 Ind. Om, 495, Anath Nath Deb v, 
Gulstaun, 85 O. 681; 18 C. W. N. 510; Dent v. Austin 
Hari Co, L R. 2 Eq. 288, followed. - 

Colls v. Home Oolonial Stores, (1904) L..R. A. O. 170 
at p. 206, 78 L. J. Oh. 484, 90 L. T. 887; 58 W. B. 30; 
20 T. L. B. 478, referred to: ; 

Kalamdas v. Tulsidass, 28 B. 780; Bhammugger 
Jute Factory Oo Ld. v. Romnaraia Chaiigrjes, 14 O 
189, distinguished. 

Second appeals from the order and decree 
of the District Court of Madura in A. 8. 
No. 144 of 1909, presented against the 
decree of the Oourt of the Additional Dia- 
trict Munsif of Madura, in O. B. No. 12 of 
1908, (O. 8. No. 180 of 1906 on the file of 
the District Munsif’s Oourt of Madura). 

Mr. T, V. Muthulrishna Atyur, for the Ap- 
pellant. 

Mr. O. V. Ananthakrishna Atyar, for the 
Respondent. l 


Judgment.—The plaintiff and defen- 
danta are occupants of neighbouring houses. 


. The suit is for a: mandatory injunction that 


the defendanta do pull down ‘the tiled build-' 
Ing recently erected by them, on a ramut 
portion of their premises which, according to . 
the plaintiff, blooked up the passage of light: 
and air passing through 4 windows on dip 
wall, l i 

The defendants deny the. plaintiff's right ' 
io the passage of light and air through all tha 
windows and his right to the mandatory in- 
junction claimed 

The District Munsif found that the plain- 
tiff's right to the passage'of light through the 
four windows was established, but, curiously 
enough, he held that the plaintiff- wag not 
entitled to the passage of air through them. 
He said "I do not think thaé this tiled por- 
tion has inconvenienced the plaintiff by 
making hia house ill-ventilated although it 
has darkened it”. He refused to grant the 
mandatory injunction asked for and order- 
ed that the “defendants do open in the roof’ 
in the tiled building 4 sky lights......2 ft. 
long and 1j ft. broad against the windows 
1 to4,soas to allow enough quantity of. 
light to fall into the plaintiff's house through 
ihe said windows." . | 


On appeal the District Judge was of 
opinion that the plaintiff had not establist ed 
the right claimed by him with respeo: to 
the window No. 4 bnt kad proved his 
right tothe passage of both light and air 
through windows Nos,- 1, 2 and 8 but ho Was 
of opinion that a satisfactory cage for the 
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issue of an injunction has nob been made 
~out.. His reasons are (1) “The issue of an 


injunction will prevent the defendanta from | 


using their own land for building on and 
building sites are valuable in' the locality 
where the parties reside. (2) The plain- 
tiff can arrange to get light and air 
to his rooms by the construction of snit- 
able sky lights and ventilatora, or by the 
construction of rooms upstairs» If the former 
course is adopted, he will be sufficiently coom- 
pensated if he is given the cost of the con- 
struction of the ventilators and ky lights. If 
the latter course is adopted, the compensation 
will be the cost of the construction of the up- 
stair rooms less the value of the down-stair 
rooma, which can still be used as godowna 
or atore-rooms.” After appointing a Oom- 
missioner to make local inquiry and to prepare 
an estimate as to the cost which would be 
incurred, the District Judge gave the plain- 
tiff a deoree for Bs. 100 damages the 
amount of the difference between the cast o 
the construction of the upstair rooms and the 
value of the downatair room, the plaintiff hav- 
ing objected that the erection of sky lights 
and ventilatora would prevent hia building 


an upstair room. The plaintiff appeals against ' 


his judgment. He attacks the finding of the 
Judge negativing hisright with respect to the 
window No. 4 and alen contends that a mar- 
‘datory injunction should have been granted to 
him. ‘The defendants have preferred a memo- 
randúrů of objections in which they deny the 
plaintiff's right altogether nnd their Vakil has 
argued that, in case the plaintiff's right be 
upheld and the course pursued by the D:s- 
trict Judge to protect his right be consider- 
ed inappropriate, the Distriot Munsif’s direo. 
tion that the defendants do put up the sky 
lights in their new building should be reatored. 
The learned Judge's decision ia based on the 
authority of Kalltan Dass v. Tulsi Dass (1), 
where Parsons and Ranade, JJ , upheld the 
judgment of the lower Oourt in that case, 
refasing injunction to the plaintiff and award- 
ing only damages, although the plaintifi’s 
right to light and air was obstructed by the 
defendants’ buildings. The ground on which 
the refusal of injunction was justified is not, 
however, elucidated in that case, the learned 


Judges merely observing “The District Judge - 


has given good and anfficient reasons for 
not granting au injunction in the present 
(1) 38 B. 786. 
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case.” The reason given by the District 
Judge was that the injury. caused by the 
obstruction “was not so “large, material 
and substantial” as to entitle the plaintiff to 
an injunction. That judgment isnotan author- 
ity which can sustain the view taken in the 


"lower Appellate Court ir this case. The gwan- 


ium of injury caused to the plaintiff was taken 
as the test there. The finding in thia case 
ia, thatthe obstruction caused by the defend- 
ants’ building has darkened the plaintiff's 
house. The caseof Kailiaw Dass v. Tuln ` 
Dasa (1) is: no authority for the position 
that injunction can be refused on the ground 
that the plaintiff may remedy the mischief 
caused by the obstruotion by making struo- 
tural alterations with respect to his own 
building. 

Mr. Anantakrishna Aiyar for the reapond- 
enia contends that in India injanction ise 
remedy which can be granted only in ex- 
ceptional cases, and thatthe award of damages ' 
is the relief to which the plaintiff ie gener- 
ally entitled. We are by no means pre- 
pared to accede to thia contention or to agree 
that there is any difference between the law 
in England and in lridis as observed in Boyson 
v. Deane (2); Dhunsibhoy Oowanjs Umiigar v. 
TAsboa (3); Sultan Nowas Jung v. Bustampi 
Nanabhoy(4) with respeot to thegranting of an 
injunction in cases of obstruction of the esse- 
ment tolightagd air. See Famaniwiu Nasde 
v. dAparanjt Ammal(5) and Ksa Abh is Satt v. 
Jacob Harron Sait (0). But we ,do not con- 
sider it necessary in this case to decide this 
ganeralqaestion, as it is nob contended that 
the nature of the injury is so immaterial that 
compensation by award of damages will be an 
adequate remedy. In our opinion the plasin- 
tiffs are entitled to an injunction, unless it 
own be held that, though the injury itself is so 
seriousas to make his building practically 
nseleaa to the plaintiff in its present condition, 
still the plaintiff can be required to make 
alterations which would remove the injury. 
The character of the obstruction is such that 
its consequence is to darken the plaintiff's 
house so as to make it uncomfortable and in 
fact useless and, therefore, damages would 

(2) 22 M. 251. d 

u 18 B. 252. 

4) 20 B. 704. 

(5) 21 M. L. J. 319, 2 M. W. N. 251; 0 M. L. T. 333; 
9 Ind. Oas 407. 

(6) 88 M. 827; 4 Ind. Cau 435; 20 M. L.J. Toe 
b T. 345, 


c 
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- yof bean &dequate compensation. Our at- 
tention has not been drawn to any authority 
fox the position that the possibility of making 
alterations in the plaintiff's building go an to 
provide fresh sources of light and air would 
entitle the defendant to resist the granting of 

. an injunction. To permit him to raise such 
a deferce would be to alow himto take ad- 
vantage of his own wrong and to compel other 
persons to change their own buildings to suit 
his convenience. A similar argument was re- 
jected by Fletcher, J., in Anath Nath Deb v. 
Qalstaun(7). There it was contended that the 
plaintiff could, by making internal alterations, 
improve ihe light coming thereto and that an 
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injunction should not, therefore, be granted,. 


the learned Judge characterising tbe argu- 
ment-as irrelevant and citing the following 
observation of Lord Davey in Colla v." Home 
and Oolental Stores Ld. (8)—: 

“The mode in which he (the plaintiff) finds 
it convenient to arrange the internal giruoture 
of his tenement does not affect the question." 
In Kerr on Injanotions”’, 4th edition, p. 148, 
` it ia stated "Nor is it any answer to gay, if a 
man’s uncientlightsbeintérrupted, that there 
are remedies which he can provide for him- 
self by making changes in his own house." 
The alterations required in thi& case are not 
go trivial ag to justify the supposition that 
ihe defendants were entitled to expect that 
ihe plaintiff would make them as an act of 
common ngighbourly courtesy or to make the 
demand of the injunction oppressive on the 
defendanta, 

Mr. Anantakrishna Aiyar’s suggestion that 
the District Munsif's direction that the ds- 
fendants might be permitted to put up sky- 
lights in their own building for the benefit of 
the plaintiff's house might be adopted, is eq- 
ually objectionable. The plaintiff cannot be 
asked to giveup ancient lights because the 
defendant is willing to provide fresh lights 
for him in another wey. In Dest v. Auciton 
Mari Oo. (9), Sir W. Pagewood, Vice Ohan- 
cellar, dealing with & similar argument, ob- 
served, at page 251, “Then, lastly, there was 
the suggestion of alased tiles—often made and 
never listened to by the Court.- A person 
who wishes to preserve hia lights hag no Do- 


wer to compel his geighbour to preserve the 
ae 661 at p. 671, 12 O. W. N. 519. 
(8 (1004) L. B App. Cas. 170 ab p. 204 79 LJ. Ch. 
454, 90 L. T. 687, 58 W. R. 80; 20 T. L-R. 475. 
- (9) L. R. 3 Eq. 288; "TA J. Ch. 655; 13 Jur. (x. a) 
447, 14 L T. 827; 14 W. B. 709. 
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tiles, or a mirfór which might be better, or to 
keep them clean nor has he oovenants for 
these purposes that will run with the land or 


"affect persons who take without notice; and, 


therefore, it is quite preposterous to gay. Let 
us damage you, provided weapply such and 
such a remedy. 

Therefore, the defendant properly stands 
upon his own right and declines to rely upon 
the degree of consideration Which his neigh- 
bour may from time to lime show towards 
him. The question comes simply back to 
this. Is there substantially an interference 
with comforiP Is there a substantial diminu- 
tion of light for carrying on work. We might 
observe, besides, ihat the Munsif’s decree does 

not provide for the plaintiff’s right to air but 
only to light. 

Mr. Anantakrishoa Iyer further contends 
that the injunction asked for should not be 
granted as it would inflict & greater injury 
on the defendants than the benefif it would 
oonfer on the plaintiff. There is nothing to 
show that ihis would be so as a fect. Bot, 
assuming it to be, ib is,in our opinion, no 
answer. to the plainiif'lt claim. A party 
causing an injury to another cannot object to 
appropriate relief being granted to hia oppo- 
nent, on the ground that he would suffer seri- 
ous injury by being compelled to undo his 
own mischief. The cases where relative oon- 
veniences of the parties may be balanced are 
guccinctly stated thus in High on ‘Injunctions’ : 
S. 865, p 824, "When the alleged nuisance cor- 
sista in & diminution of light and air to plain- 
tiff’a building, but yo serious or irreparable 
injury is shown, the Court may balance the 
relative inconvenience to the parties which 
would result from ita interference, and may: 
refuse the injunction, especially, when the 
plaintiff's only right is as a tenant from year to 
year and when he haa already received notice 
to quit," The case of the Shamnugger Jute 
Factory Oo. Idd. v. Ram Narain Ohatterjes(10), 
relied on for the respondents, was one between 
co-owners of the same land and the rules ap- 
plicable to ar injunction in such @ case are 
not the same as in the present case. 

We may observe that we are unable to agree: 
with the Judge that there is any difference m 
the applicebility of the law to intending 
builders in cities. See Kerr on Injunctions 
pago 142. 


We set aside the decrees of the Coyrts below " 


(10) 14 0. 189, 
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aud direct that the defendants do remove the 
building marked G, H, K in the plan attached 
to the Mansif’s decree, or ro much thereof as 
obstructs the free passage of light and air to 
plaintiff's windows Nos. 1, 2 and 3. The 
plaintiff will have three-fourths of the costs 
of thia litigation in-all the Courts. 

The memorandum of objections is dismiss- 
ed. Qc 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
First Crvin Apegeat No. 283 or 1910. 
July 24, 1911. 

Present: —Mr. Richards, K. O., Chief Justice. 
and Mr. Justioe Tudball ~ 
KEDAR. NATH—Derexpawr— 
APPRLLAKT 
(0 véTSWB ` 
BANKEY BEHARILAL Np orHzRS— | 


PrAINTIFYS— HE» PONDENTS. 

Pre-crmption—Re-sale after institution of swit, efect of- 
Transfer of Property Act (1V of 1882), s. 52-~-Tranafer 
pendente lite, 

The re-sale of property to the wendor “after tho in- 
-stitution of a pre-emption suit does not affect tho suit. 

Ghesita v. Gobind Das, 80 A. 487; b A. L. J. 477; A. 
W. N. (1908) 221, followed. 


First appeal from the decision of the Sub- 
ordinate Judge of Mainpuri, dated the 3lat 
May 1910. 

Mr. Sisal Prashad i for the Appel- 
lant. 

Mr. Gokul Prashad (with him Mr. 
"Ohowdhnri), for the Respondents. 

Judgment. This appeal arises oui 
of a suit for pre-emption. It appears that on 
the 15th of April 1908 property was sold to 
two persona, namely, Tirbeni Sahai and Gomti 
Sahai, who were atrangers. The vendor was 
the present appellant Kedar Nath. Onthe20th 
. of March a guit was instituted by Raghubar 
Dayal for pre-emption. On the same day a 
' gale-deed was registered which was & re Bale 
by Tirbeni Sahai and Gomti Sahai to Kedar 
Nath. A mortgage at the same time was 
executed by Kedar Nath in favour of Tirbeni 
Sahai and Gomti Sahai for the amount of the 
| gale consideration.” The Court below has 
decreed the plaintiffs’ suit. © 

One of the defences was that the plaintiff 
had refused to purchase. The learned Sub- 
ordinate Judge has decided this question 
against the defendants, 
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We entirely agree with the finding. The 
evidence that the property was offered to 


the plaintiff and that herefused to purchase 


is practically nil. ' 
The second defence was that, prior to the 
institution of the suit. the property had been ~ 


. ye-transferred to Kedar Nath and that such 


re-transfer was & oomplete bar to the plain- 
tiffs suit. There is no evidence on the record 
to show that at the date of the re-transfer 
Kedar Nath was still & co-shareror & person 
who would have had & right of pre emption. 
Ib is, however, stated, perhaps with truth, 
that if this question had been tried, it would 
be found that Kedar Nath still retained a share 
in the mahal. The respondents contend 
that even if Kedar Nath was stil a oo- 
sharer, nevertheless the re-transfer is mo 
defence if such was made after the institution ` 
of the suit for pre-emption. The defendant 


* pleads that on the evidence we ought to hold 


that ‘the re-transfer was made before the 
inslituiion of the suit, and that, even if it 
was not, n re-transfer made at any timp-before 

decree defeats pre-emption. í 


We proceed to consider the question of | 
fact whether or not the re-transfer was made 
before the institution of the snit. Ram 
Charan, a witness for the plaintiff, stated that 
he was the scribe of the document of re-trans- 
“Kedar Nath and Tribeni 
Sabai went tò me at about ile. x. Gomti 
Sahai went from Mainpuri. He alighted from 
an ekka. They reached after lp.ar. Gomti 
Sahai, Tirbeni Sabai and Kedar Nath asked 


‘me to hurry on with- the writing ont of the 


g&le-deed so that it may be registered to-day." 
He then says that he wrote out the sale deed 
at 9 p. M. and that it was taken off to the 
Registration office. The document itself shows 


: that it was presented for registration bét ween 


2 and 3 o'olock. 


Kali Charan deposee that bè asked the 
plaintiffs what had brought them to the 
kucherry at Mainpuri. They stated that they 
had instituted a suit against "lirbeni Sahai, 
Gomti Sahai and Kedar Nath. QGomti Sahai, 
he said, was standing nter, he got on an ekka 


_and drove off to Bhongaon, that he actually 


acoom panied Gomti Sahaion the same ekka 
(Bhongaon is the place where the deed of re- 
transfer was drawn up and registered.) He 
mentions that Gomti Sahai spoke to him 
about the preemption suit while they 
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were on their way between Mainpuri and 
‘Bhongacn. 
The evidence on the other side is & denial 
of what Kali Charan says, and a certain 
amount of evidence which goes to show that- 
the terms oftbere-transfer had been consider- 
ed sometime before. The evidence of Gomti 
‘Bahai himself shows that the sale-deed was 
only executed on the very same day as the 
suit was instituted, but he states that ib was 
executed about 11 o'clock, and that they 
went to the Registration offce at about 1 
but that the Sub-Registrar was busy and 
unable to attend to the registation. We 
have not the smallest doubt that the deed of 
transfer was executed after the institution of 
the suit. Thereisnot the least doubt that 
whole object of the re-sale was to defeat the 
pre-emption suit. We think that the hour at 
whioh the deed was actually registered 
carroborates the evidence of Ram QObaran. 
There is no doubt that once the sale-deed was 
in fact executed the parties to it would have 
made every effort in their power to have 
registration completed as soon ag possible. 
There can be no doubt as to the object of 
. the re-eale. Kedar Nath was unable to re-pay 
the purchasemoney -and consideration 
passed in cash, & mortgage had to be given 
to seoure the purchase-money which, accord- 
ing to the evidenceof Gomti Sahai and the 
other witneasea for the defence, was far in 
exoess of the valus of the property. i 
- The case then stands thus, & gale is meade 
to a stranger, & suit for pre-emption is 
instituted by & person who admittedly has 
>. aright of preemption, and a re-sale takes 
place after the institution of the snit, 
Under these circumstances, can the plaintiffs’ 
right of preemption be defeatedP In 
the case of Ghenta v. Gcobimd Das (1), 
the facts were exactly similar, and it 
was held by Stanley, C.J., and Banerji, J., 
that having regard to the provisions of section 
_52 of the Transfer of Property Act the plain- 
tiff was entitled to a deoree for pre-emption, 
The provisions of section 52 are very olear. 
It expressly enacts that during the pendency 
of a contentious suit in respect of property, 
that property cannot be tranaferred or other- 
wise dealt with by any party to tho suit so ag 
to affect the rights of any other party thereto 
under any decree or order which may be 
made therein. We think that this cago 
(1 80 À. 487; 6 A. La J. 477) A, W. N. (1908) 231, 
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correctly laya down the law, and we &ooord- 
ingly dismiss the appeal with oosts includirg 
in this Oourt fees on the higher scale. 


Appeal dismissed. 
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Present: —Mr. Richards, K ‚O , Chief Justice, 
Mr. Justice Banerji, and Mr. Justice 
Tudball l i 
BHOLA NATH-—PrAINTIFF—À PPELLANT 
terms 
Mussammat KISHORI AXD ANOTHER— 
DEFENDAS TE— HWsPONDEKTS. 

Caril Procedure Code (Act V of 1908), s 60 (1) (c)]— 
Houseof a& agricullurist—Mortpage, validity of — Decree 
for sale whether can be passed - Eeocutiow - Whether 
8. 60 applies to mortpage-decras. 

By the Pull Bench (Banerji, J. disssating):—The 
house of en agricalturist, not being & house appur- 
tenant to his holding, oan be validly mortgaged and 
a decree for sale capable of execution oan be passed 
on foot of such mortgage, notwithstanding the pro- 
visions of section 60 (1) (c) of the Oode of Civil 
Procedure, 1908. Beotion 60 of the Civil Procedure 
Code, does not apply to the execution of a mort- 
gage Cocree. 

Per Richards, O. J.—1t would bea very strained 
construction to give to section 00, Cin] Prooedors 
Oode, to hold that it applies to the execution of mort- . 
gage-decrees ib ig not intended by the to 
section 60 to render the sale or martgage of the house 
of an agriculturiat Under the provisions of 
Order XXXIV, rules 4 and 5, a m gee is entitled 
to & deoroe for sale, and he is entitled to oxooute such 
decree notwithstanding the provisions of section 00 
(1) (c) of the Code, - 

.Per Banerji, J.—The Legislature clearly 
ed thas no Court should soll a house belong- 
ing toand oocupled by an agriculturist vided 
that the house is af the description mentioned in 
olause (c), of the proviso to section 00, anu it makes . 
no differenoe in the power of the Oourt whether the 
house was mortgaged by the agriculiuriss for the 
debt or was nob so m 

Ramdsal v. Narpat Singh, 8 A. L. J. 190; 0 Ind. Oas 
081; 38 A. 186; Gulsari Lal v. Bhikhari, 8 A. L. J. 88, 
note, referred to. 

Per Twdball, J.-—Bection 60 of the Code of Civil Pro- 
cedure does not apply ,and was never intended to apply, 
to the case of a mortgage-decres for the execution of 
which provisions are made elsewhere than in that 
poctlon. 

Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated 14th 
July 1910. 

Mr. Iswar Saran, for the Appellant. 

Mr. Balram Chandra Mukeryes (for Mr. 
Ghulam Mustaba), tor the Respondents, 


intend- 
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Judgment. 

Richards, C, J. — This appeal arises ont: of 
.& Bulb for sale on a mortgage. The property 
consisted of a house and it has been found 
that the mortgugors to whom the house 
belonged were agriculturis's. Both the Courts 
below bave dismissed the suit ou the strength 
of section 60 of the Code of Oivil Procedure. 

lt is to be borne in mind that it is not 
found that the house in question was an 
appartenance of a tenancy which the tenant 
was incapable of mortgaging or transferring. 
! This is & very important matter, 
the question might be very different if the 
mortgage had been a mortgage of the house 
of an oceupanoy-tenant, which wag found 
to be appurtenant tothe holding. The sole 
question for us to decide is, whether or not, 
having regard to the provisions of section 
60 of the Code of Civil Procedure, the Courts 
below werecorrect in dismissing the plaint- 
iffs suib. 

Section 60 (1) is as follows:— “The 
following property is liable to attachment and 
sale in execution of a decree, namely lands, 
houses* *  * provided that the following 
particulara shall not be liable to such at- 
tachment or sale, nemely:— "(a) the necessa- 
‘ry wearing apparel, cooking vessels, beds and 
bedding of the judgment-debtor, his wife 
and children, and such personal ornaments, 
as in accordance with religious usage, can- 
not be parted with by any woman; 

(b) tools of artizans, and, where the judgment- 
debtor isan agriculturist, his implements of 
husbandry and auch cattle and seed grain as 
may, in the opinion of the Court, be neces- 
gary to euable him to earn his livelihood 
as such, and auch portion of agricultural 
producs or of any olass of agricultural pro- 


duce as may have been declared to ba’ free | 


from liability under the provisions of the 
next following section; 

"X0) houses and GEDER buildings (with the 
een and the sites thereof and the 
Jend immediately appurtenant thereto and 
necessary for their enjoyment) belonging to 
an agriculturist and occupied by him." 

The -argument on behalf of the respond- 
enis is, that by virtue of the proviso tte 
house of tbe defendants cannot be sold, and 
that inssniuch as the house cannot be sold 
in execution of the deoreo no decree, ought to 
be made. 

“On the other band, the appellant argues 
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that section 60 does not apply to mortgage deo- 
rees at all, that it deals entirely with attach- 
ment and sale in respect of simple money- 
decrees. 

In my judgrcent, the decisions of the 
Courts below were incorrect. Prima facis, 
a man is entitled ' to mortgage his pro- 
perty if he pleases; and if he can 
make & valid mortgage, the mortgagee is 
entitled to a mortgage-decree entitling 
him to sell the property. The only aspect 
in which the decree of the Court below 
can be supported is on the ground that the 


‘proviso to section 60 by implication enaota 


that the mortgage of a housé of an agri- 
culturist is illegal Soh a contention, in 
my opinion, cannot be sustained. The Code 
of Civil Procedure is an Act which deals 
entirely with matters of procedure; and 
mima facie it ia very improbable that the 
Legislature intended to deal with matters of 
substantive law. Where it was considered 
necessary for the protection of certain classes 
of tenants that their powers of transfer 
should be restricted, the Legislature by 
express provisions in the Tenancy Act has 
so enacted. Ib seems to me also that it 
would be' & very strained construction to 
give to seation 60 to hold that it applied to 
the execntion of mortgage-decrees. ~The 
section itself is headed “Attachment.” In 
the case of mortgage-decrees no attachment 
is necessary and in practice no attachment 
ia ever made. The section begins: “The 
following property is lmble to attachment 
and gale in execution of a deorce.". It seems 
quite clear that those words only apply to 
simple money-deorees. Then follows the pro- 
viso, where it is true that the words are not 
attachment and sale but "attachment or sale.” 

It must, however, be remembered thet the 
proviso is & proviso to nection 60 clauge 1 


which deals with simple mqney-decrees. The 


words ‘such attachment or sale" also gppear 
in the proviso, clearly showing that the pro- 
viso relates to what immediately precedes. It 
js argued that the word "or" appearing iù the 
pioviso, instead of the word and”, neoes- 
sarily shows that the seotion relates to 
mortgage- decrees. I do not agree with this 
argument. There are cases of simple 
money-dearees in which it is not necessary 
that there should be an stt&chment, namely, 
when there has been already an attachment 
prior to judgment or on foot of another 


æ 
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deoree., Furthermore, in the explanation 
the very same words ‘dttachment or sale" 
appear, where it is quite clear that reference 
is being made to the execution .of a simple 
money decree of a particular nature, namely, 
& simple money-decree for rent.. In my 
opinion, we would not be justifed in hold- 
ing that it was intended by the’ proviso to 
section 60 to render the sale or mortgage 
of the house ‘of an agriculturist illegal. If 
it was not so intended, the mortgagor was 
entitled to mortgage his house and the mort- 
gagee under the provisions of Order XXXIV, 
rules 4 and 5° was untitled to a decree for 
sale, and I think that he would be entitled 
to execute this decree for sale notwithstand- 
ing the provisions of seolion 60 (1) (c) of 
the Code of Oivil Procedure. I would allow 
the appeal. 

‘Banerjee, J,— 1] regret I cannot agree with 
the learned Chief Justice. I sea no reason 
to alter the opinion I expressed in my judg- 
"ment in the case of Ramdral v. Narpat Singh 
(1) decided by the late Chief Justice and 
myself, and subsequently followed by me in 
Gulears Lal v. Bhikhari (2). The Court be- 
low must be iaken to have found that the 
house which the plaintiff seeks. to bring to 
“ gale is a house belonging to an agriculturist 

and ocoupied by him within the meaning of 
clause (e) of the próviso to section 60 (1) 
of the Code of Oivil Procedure. If the 
‘Legislature forbide the sule of such & house, & 
Court cannot by its decree order that a 
house of that description should be gold. In 
my opinion the law forbids the sale of such 


a house. Section 51 (b) provides that a 


Court may order execution of a decree by 
attachment and sale, or by sale without 
attachment of any property. Section 60 of 
the Code specifies the different classes of 
property which are liable to attachment, 
' where attachment is necessary, and to sale. 

The proviso to the section is to the effect 
that certain jparticnlars, among which are 
houses and other buildings belonging to and 
occupied by an agriculturist, shall not be 
liable to attachment or sale. At the csm- 
mencement of the section the word "and" is 
used and in the ‘proviso we find the word 
"or." The proviso, as I understand it, for. 
bids both attachment and sale; that is to 
say, where an attachment must precede a 
sale, it forbids attachment as well ag sale; 


(1) 8 A. LJ. 190; 0 Ind, Cas. 981; 88 A, 198, 
(3) 8 A. L. J. 88, note, 
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and where it is not necessary that an altach- 
ment should be a preliminary step to a sale, 
it forbidaa sale. Therefore, in my opinion, 


section 60 and tne proviso to it take away > 


from the Court the power to order a sale of 
property of the description mentioned in the 
proviso. 

The object of the Legislature is manifest. 
That object is that certain classes of debtors 
should be protected against their own im- 
providence. There can be no doubt tbat, in 
the case of & simple decree for money, the 
dwelling-house occupied by an agriculturist 
cannot be sold. The policy of the Jaw in - 
tbat he should not be deprived of his place 
of residence by a process of Oourt. I fail to 
seo why if an unsecured creditor of an agri- 
oulturist cannot proceed against the debtor's 
dwelling-house, & secured creditor should be 
allowed to do so. The policy of the law 
equally applies to both the cases. In my 
opinion, the Legislature clearly intended that 
no Court should sell & house belonging to- 
and occupied by an agriculturist, provided 
that the Louse is of the description men- 
tioned in olause (o) of the proviso to section 
60, and that it makes no difference in the 
powers of the Courl, whether that house 
was mortgaged by an agriculturist for his debt 


or was not so mortgaged. I think that the 


use of the disjunctive or’ in the proviso is 
-vary significant and that it leavés no room 
for doubt aa to the intention of the Legis- 
lature. The (ode of Civil Procedure, no 
doubt, lays down the procedure to be followed 
in the case of attachments or sales, One of 
ihe rules on the subject is, thatthe dwelling- 
house of an agriculturist should not be sold 
and that& Oourt is bound to follow.. To 
hold that such a house can in .some cases 
be sold will be departing from the pres- 
cribed procedure and defeating the policy 
of the law. 

For these reasons, I am of opinion that, 
the Cotrt cannot order a sale of brad 
of the description in question, it cannot 
make a decree directing such sale and the 
decision of the Courts below is right. I - 
would dirmiss the appeal. 

Tadbsll, J.T am in full agreement with 
the learned Chief - Justice and have practi- 
cally nothing toadd to what he has said. 
Presuming that the agriculturist, in the 
circumstances of the present case, has a 
legal right to sell or mortgage his house, 
it not being appurtenant to a class of hold. 
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ing which is non-transferable according to . 
law, I fail to see how, in justice, equity or 
good conscience, & Üourb can refuse tb grant 
to the mortgagee a. decree for sale. It seems 
to me as clear as possible that section 60 of 
the Code of Civil Procedure does not, Bnd 
was never intended to, apply to the case of 
a mortgage decree for the exeoution of which 
provision is made elsewhere than in that 
section. It aeema to me to be going much 
too far to hold that section 60 of the Oivil 
. Procedure Code destroys the right of & man 
to make & mortgage of his property, for it 
practically amounts to that to say that his 
mortgagee is not entitled to a decree for sale 
on the basis of a mortgage which would 
otherwise be perfectly legal and valid. I 
think strees must be placed upon the faot 
that, in the present case, there is nothing to 
show that the house in question is appurte- 
nant to the mortgagor's holding, or to show 
what the nature of that holding is. I say 
this by reason of the decision in Ram Dial v. 
Narpat Singh (1). That case was decided 
upon two grounds, with one I fully agree, 
but the other is the subject of discussion in 
this present case aud T cannot accept ib. 
` For these reasons I would admit the 
appeal. ; 
. Br rua Covrt.—The order of the Court is 
tlíab the appeal be allowed, the decrees of 
bóth the Courts below be set aside and the 
case remanded to the Oourt of first instance, 
through the lower Appellate Oourt, with 
‘directions to re-admit it in its original 
number in the register and determine it 
according to law. The parties will abide 
their own costs in tbia Court. Other costa 
will follow the event: 

t Appeal allowed, 
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of equaty of redemption — Subrogation — Payment to tuo 
prior mortgagees —Priority over third mo tpages. 

Whether when a mortgage is paid off it is ax tn 
guished or kopt alive depends upon the intention of 
the parties, but it must be presumed, in the absence 
ofan express intention tp the'coütrary, that when a 
person claiming to be absolute owner of an astate, 
borrows money to pay afta mortgage, there being no 


intermediate ercumbranre, he intends to extinguish 


it. 
Mohesh Lal v. Mohunt Bawan Das, 10 I. A. 62; 9 O. 
901 ; 18 O. L. B. 221, followed. 
The purchaser of. an equity of redemption upon 
paying off prior mo is subrogated io the 


' rights of the mortgageos paid off, the mortgages peld 


being considered part of the purchaser’s title to the 
premises. 

The original owners of certain property executed a 
morigagoin favour of R. S. in 1877. In 1884 they 
executed another mortgage ofthe same property in 
favour of E. L In 1884 they hypotheoated the pro- 

perty to the plaintiff, and in 1891 they sold it to tho 
defendant who retaindda portion of the purchase- 
money for enb ig the enoumbranocers. Ib vas 
iE that the defendant paid of B. B. and 
R, I 

Held, that the defendant was entitled to claim 
priority in respect of the two sums peid by him. 


Appeal from the decree of the District 
Judge of Shahabad, dated April 2nd, 1909, 
reversing that of the Sub Judge of that Dis- 
trict, dated August 7th, 1905. 

Babus Umakals Muklories and Raghunaih 
Singh, for the Appellants. 

Babu Kulwant Sahay, for the Hashondenta: 

J udgment.—tThe htigation, which hag 
culminated in the present sppeal, has now 
lasted for over six years, and hasa long and 
varied histroy. But the ciroumstances, in go 
far as itis necessary to state them for the 
appreciation of the question of law raised be- 
fore us, are beyond controversy, and may be 
briefly narrated. On the 31st Angust 1884, 
two brothers Ganesh Lal and Mohesh Lal, 
and their mother Janki Koer, now repre- 
sented by some of the defendants, conveyed 
to the predecessors of the plaintiffs shares in 
several estates for a consideration of He. 4,200. 
On the same date, the vendors executed an 
indemnity bond in favour of the purchasers 
by which they undertook to re-pay the oon- 
sideration-money, should their title to the 
property conveyed ultimately fail and we may 
mow take it that, by this indemnity bond, 
the vendors -hypothecated immoveable pro- 
pertiea to secure the due performance of the 
obligation imposed upon them. The vendees 
were unable to obtain possession of the pro- 
perties purchased by them, and, although 
they. were temporarily suooessful.in their 
effort to recover possession, they found them. 
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selvea involved in protracted litigation with 
prior incumbrancers who enforced their 
security and purchased the properties. - The 


result was, that on the 20th December 19892,” 


and 14th July 1898, the purchasers lost pos- 
seesion of the properties and the title they 
had acquired was completely extinguished. 
On the 17th December 1904 the representa- 
tives of the purchasers, now appellants before 
us, commenced the present litigation to enforce 
their rights under the indemnity bond of the 
Blat August 1884, and to recover the oon- 
sideration-money. Theirclaim was resisted by 
the third and fourth defendants, who bad pur- 
chased the hypothecated properties from the 
dwners on. the 22nd October 1891. Their 
defence in aubstance was that the claim was 
barred by limitation, and that they were 
entitled, at any rate, to priority in respect of 
two sums they had paid to discharge enonm- 
branoes prior in point of time to the in- 
“demnity bond which was the foundation of 
the claim of the plaintiffs. The Subordinate 
Judge overruled the contention that the claim 
was barred by limitation, and made the usual 
decree for sale in favour of the plaintiffs. As 
regards the claim to priorily he held thatthe 
earlier inoumbrances must be deemed to have 
been exiinguished and could not be treated 
as kept alive for the protection of the de- 
- fendants. The third and fourth defendants 
appealed against this decision, and, as the 
District Judge was convinced that the. claim 


was barred by limitation, the suit was dis-' 


missed with costa. The plaintifs then sp- 
peeled to this Court, and it was held by a 
Division Bench that the decision of the Dis- 
trict Judge was erroneous. It was ruled that 
the plaintiffs were entitled to sue within 
twelve years from the date when they had 
been completely deprived of the properties 
purchased by them, f. s., the 14th July 1893. 
The deoree of the District Judge was acoord- 
ingly reversed, aud the case remitted to him 
in order that the appeal of the third and fourth 
defendants might be heard on the merits. 

The District Judge has now held that the 
defendants may jusily claim priority in res- 
pect of the sums paid by them to prior en-. 
cumbranoers. In this view, the District 
Judge has directed a sale of the bypothecated 
properties, the sums paid by the defendants 
to be first paid to them together with interest 
thereon out of the sale-proceeds, and the 
balance to be applied in satisfaction of the 
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claim of the plaintiffs. The plaintiffs have ` 


now appealed to this Court, and on their 
behalf the decision of the District Judge has 
been assailel substantially on two grounds, 
namely, frst, that the defendants are not en- 
titled to be subrogated to the rights of the 
prior encumbrancers whose claims they have 
satisfied, and, secondly, that in any event, they 
are not entitled to claim interest on the sums 
paid, not, at any rate, till they had aobounted 
for the profits of the properties in their pos- 
session sincè the date of the purchase. 


-In support of the first contention of the 
appellants, ib has been argued, that the prior 
mortgages, satisfied by the defendants, have 
been extinguished and cannot be revived to 
be used aa a shield against the plaintiffs. In 
support of this proposition, reliance has been 
placed upon the cases of Moliesh Lal v. Mahunt 
Bawan Das (1); Surjiram Marwari v. Barham 
Deo Persad (2) and Muhammad Sadiq v. 
Ghaus Muhammad (3). In answer to this 
argument it has been contended by the de- 
fgéndants that the cases mentioned are clearly 
distinguishable and reliance has been placed 
upon the principle deducible from Gokul Dus 
v. Puran Mal (4) and Gurdeo Singh v. Okan- 
drika Singh (b). To test the talidity of these 
conflicting. arguments, it is necessary for a 
moment to recapitulate the sequenoe of eventa. 
The original owners had executed a mortgage 
on the properties now in dispute in favour óf 
Raghu Singh on the 16th April'1877. On the 
4th October 1882, they had exeouted another 
mortgage over the properties in favour of 
Raja Lal. On the Slat August 1884, the 


-owners hypothecated the properties to the 


plaintiffs as security for re-payment of the 
consideration for the éonveyauce of other 
properties on the same date. On the 22nd 
October 1891, they sold the properties to the 
third and fourth defendants. It wasin sub. 
stance a sale of the equity of redemptien, 
because only & small portion of the consider- 
ation-money was paid to the owher, and the 
balance was retained by the putchasers for 
payment to several encumbranoers including 
Raghu Singh. lt has been completely es- 
tablished that these defendants satisfied the 
claim of Raghu Singh in full payment of 

(1) 10 L A. 68, 9 O, 961; 18 O. L. R. 231. 

(2) 2 O. L. J. 218. 

(8) 38 A. 101; 7 Ind. Ons. 200, 7 À. 1.3. 01& 
EE A. 126; 100 1035. 

5) 89 0, 108; 1 Ind, Cas, 018; 5 O. L. J. 011. 
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Rs. 4,580. It haa further been established 
that on the 3rd December 1894, they paid to 
Raja Lal Re. 875 in satisfaction of the decree 
obtained by him on the 20th.February 1894, 
on the basis of his security of the 4th October 
1882. The question arises whether, under 
- these circumstances, the defendants are en- 
titled in Justice, equity and good conscience 
to be subrogated to the righte of the prior 
encumbrancers whose claim they have satis- 
fied. Now, in the case of Mohesh Lul v. Mohunt 
Bawan Das (1), it was ruled by their Lord- 
ships of the Judicial Committee that whether 
a mortgage paid off is extinguished or kept 
alive depends upon the intention of the parties 
but that it must be presumad, in the absence 
of an express intention to the contrary, that 
when one, claiming to be absolute owner of an 
estate, borrows money to pay off & mortgage, 
there being no intermediate encumbrance, he 
intends to extinguish it, In this case, 
"Bir Barnes Peacock quoted with approval 
the following statement of the law on the 
subject by Sir George Jessel, M. R., in Adame 
v. Angell (6):—"In a Court of Equity, it has 
always been held that the mere fact of a 
charge having been paid off, does not decide 
the question whether it is extinguished. If 
it ia paid off by a tenant for life without 
any expression of his intention, it is well- 
established that he retains the benefit of it 
against the inheritance ; for, although he has 
uot declared his intention of keeping it alive, 
it is presumed that bis intention was to do so, 
because it is manifestly for his benefit. On 
. the other hand, when the owner of an estate 
in fee or in tail pays off a charge the 
presumption isin the other way ; but in either 
case, the person paying off the charge can by 
expressly declaring his intention, either 
keep it alive or destory it. If there is no 
reason for keeping it alive, then, specially 
in the case of ‘an pwner in fee, equity will, 
in the absence of any declaration of intention, 
destory it; but if there is any reason for 
keeping it alive, such as the existence of another 
enoumbrance, equity will not destory ib.” This 
exposition was substantially re-affirmed by 
the Judicial Committee in Gokal Das v. 
Puranmal (4) where their Lordships laid 
down the following test:—‘The obvious 
question to ask; in the interest of justice, 
equity and good conscience, is, what was the 
‘intention of the party paying off the charge P 
(6) Oh. D. 684; 80 L, T. 884, 40 L. J, Oh. 852, 
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He had aright to extinguish it and a right 
to keep it alive. What was his intention P 
If there is, no express evidence of it, what 


intention should be ascribed to himP Tho 


ordinary rule is that a man having a right 
to act in either of two ways, shall be assumed  . 
to have acted according to his interest. In. 

the familiar instance of atenant for life 
paying off a charge upon the inheritance, he 
is agsnmed, inthe absence of evidence to the 
contrary, to have intended to keep the charge 
alive. It oannot signify whether the division 
of interest in the property is by way of life- 
estate and remainder, or by way of suocessito 
charges? In each case it may be for the 
advantage of the owner of a partial interest 
to keep on foot a charge upon the corpus 
which he has paid.” Tested in the light 
of these principles, what is the position of the 
defendanta. When they purchased the 
properties from the owners, there were on it 
three prior charges, jirst, the mortgage of 
Raghu Singh. dated the 16th April 1877; 
secondly, the mortgage in favour of Raja La 
dated the 4th October 1882, and thsrdly, the 
secority in favour of the plaintiffs under 
the indemnity bond of the 3lst August 1884. 
It is difficult to appreciate upon what con- 
ceivable ground the position cay be main- 
tained that when the defendants satisfied the 
mortgages of 1877 and 1882, they intended 
to extinguish those securities for the benefit 
cf the plaintiffs. Upon what priuerple can 
it be suggested that the intention of the 
defendants was to enlarge the security of the 
plaintiffs P In other words, on what ground 
can it be imagined that in the event ofa 
possible oontroveray between themselves 
and the plaintiffs, the defendants decided to 
make a present of thair money for the benefit 
of the plaintifs? It has been suggested, 
however, that, us it is not proved that the 
defendants were aware of the existence of the 
indemnity bond, when they paid off the 
mortgages of 1£77 and 1882 no intention can 
be attributed to them at the time to keep 
alive the prior enonmbrances discharged by 
their money. Jn our opinion the distinotion 
suggested is immaterial and the surrounding 


circumsianoes are conclusive that the defend- 


ants ought not to be taken to have intended 
to destory the earlier securities. In fact, 
it is more than probable, that if the defend- 
ants prior to their purchase of the 22nd 
October 1891 searched the records of the 
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Registration office for the discovery of 
` encumbrances on the properties about to he 
transferred to them, as wonld be done by 


any ordinarily prudent man of business they -` 


must have discovered the existence of the 
indemnity bond of the Slat Áugust 1584 in 
favour of the plaintiffs, Tt is thas plain that 
the defendants are entitled to claim priority 
in respect of the two sums paid by them for 
the discharge of the prior encumbrances. 
The view wo take isin no way inconsistent 
with that adopted in tho cases of Suriram 
Marwari v.  Barhamdeo Prosad (2) and 
Muhammad Sadiq v. Ghaus Muhammad (8). 
These cases merely affirm the doctrine that, 
ifa person purchases a property which is 
subject to two mortgages and retain a portion 
of the purchase-money for payment io the 
mortgageea, but pays the firat of the two 
encumbrancers and not the second, he cannot 
treat the first mortgage as kept alive to be 
used as a shield against the second; nor can 
he claim to be subrogated to the position 
of the mortgagee whose debt he has satisfied. 
The principle is, that & person cannot claim 
a subrogation when he simply performs his 
own obligation or^ covenant, The case before 
us is manifestly of an entirely different 
description: As was explained by this Oourt 
in the case of Gurdeo Singh v. Chundrika 
Singh (5), a subrogation may arise only in 
those cases whera the party’ claiming it 
advanced the money to pay & debt, which 
in the event of default by the debtor, ke 
would be bound to pay, or where he had 
some interest to protect or where he advauced 
-the money under an agreement, express or 
- implied, made either with the debtor or 
creditor, that he would be subrogated to the 
rights and remedies of the creditor. The 
distinction between legal subrogation and 
conventioned subrogation is well established, 
and an illustration of the former cless is 
furnished by the case of Gokul Das y. Puran- 
mal (4) where it wes held that the purchaser 
of an equily of redemption who had paid off 
the first charge, only to protect bis own 
interest, might use the flrat mortgage asa 
shield againat mnfesne enonmbranoers, (the 


payment being made by ẹ person whois ^ 


under no perronal obligation to pay). To 
put the matter in another way, the purchaser 
of an equity of redemption, upon paying 
off prior mertgages, is subrogated to the 
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rights of the mortgagees paid off, tho mort^ 
gages paid being considered part of the pur- 
chaser's title to the premises. We are, 


‘consequently, of opinion, that the defendants 


are entitled to priority in respect of the two 
sums paid by then for the satisfaction of the 
prior encumbrances of 1877 and 1882. The 
first contention of the eppeneste must oonse- - 
quently fail. 

In support of the a. anaon of the 
appellanta, it has been arghed that the de- 
fendanta are not entitled to claim interest 
on the sums paid by them, and, at the same 
time, to retain the benefit of the profits 
received by them out of the properties ia 
their possession. This contention is clearly 
well founded. No doubt, the defendduíis are 
entitled to be-subrogated to the rights of the 
prior encumbrancers,and thus toclaiminterest 
on the foot of the mortgages they have dia- 


charged: but they cannot be justly allowed 


at the same time to retain the profits of-the 
properties. Itis only their mortgagee cha- 
racter which can support their claim for 
interest, and it is only the status of full 
owners that can justify the enjoyment of the 
profits by them. They cannot simultane- 
ously enfores their rights in both capacities. 
The justice of the case would be met by a 


‘direction that the interest onthe sums "paid 


be taken to have been satisfied by the pro- 
fita received. The second ground urged on` 


behalf of the appellants, must consequently 


prevail, 

The result, therefore, is that this appeal 
must be allowed, andthe deoree of the Dis- 
trict Judge discharged. The suit will be 
decreed for the sum claimed with interest 
thereon at the rate of six per oónt. per anum 
from the date of commencement of this 
litigation to the date of actual realisation. 
The defendants will be at liberty to pay up 
the decretal amount within six months from 
this date. If the amount j is not paid, the 
properties mentioned in schedule B. will be 
sold, and out of the aale-proceeds, the third 
and fourth defendants will first recieve ` 
Ra. 2,020, 3.4., one fourth of Ha. 4,580 paid by 
them to satisfy the mortgage of the 16th 
April 1877, and Hs. 875 paid io satisfy the 
decree on the mortgage of the 4th October 
1882. The balance of the sale-proceeds will 
next bé applied towards the satisfaction of 


. the decree now made in favour of the plain- 
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tiffs. Bach party will pay his own costs 
throughout the litigation, 

< Appeal allowed. 





MADRAS HIGH COURT. 
Appeat Agarast Ogprzna No. 197 or 1909. 
. May 3, 1911. 

Present; —Mr. Justico Sundara Aiyar and 
Mr. Justice Ayling. 
BALIMMAMMA: AND ANOTHRR— 

A PPELLAMTB 


OCT sus 
VALLI HUSSANABHA BHARI— 


- RasPOXDEST. 
Provincial Insolvency Act (III of 1907), a. 48— Civil 


Procedure Code (Art XIV of 1882), »..858—Orde^- 


refusing set-off —Insoivency proosedinga —Appeal— 
Passing of Proumetal Insolvency Act after commence- 
ment of insolvency “procesdings, effect  of— Genera, 
Clauses Act (X of 1897), 8 8 (c. 


The rule jaid down in section 46 of the Pisrinófal : 


Insolvency Act disallowing an appeal against an order 
refusing & eet-off except with the permission of the 
District Court or tho High Court, has no application 
where the insolvency procvedings commenced before 
the Provincial Insolvency Act onme into force, The 
right of appeal i in such: cases is regulated by section 
853 of the Civil Procedure Oode, 1882. 

The Coloniul Sugar Refining Co. Ld. v. Irving,(1908) 
A. 0. 860; 74 L. J. P. C. 77, 03 L. T. 788; 21 T. L. 
E. 518; Kaltuga Hebbara v. Narasinga Hebbora, 3 M. 
W N.148; 9 Ind. Cas. 037, 9 M. L. T. 250; Nama v. 
Shoku, 32 B. 337 ; 10 Bom. L. E. 330, referred to. - 


Appeal against the order’ of the District 
Court of South Oanara, dated- 22nd Áugusb 
1909 in Insolvency Petition No. 1 of 1902. 

Mr. Ramanath Shenat, for the Appallant. 

Dewan Bahadur K. Narain Roy, for the 
Respondent. 

vudgment.—tThis is an appeal againat 
the order of the District Oourt of South 
Canara in the proceeding# in the inaolrenoy 
of one Valli .Hussanabhea. The insolvent 
claimed to set-off the amount of a decree 
debt in A. S. No. 169 of 1901 of this 
Court. due to him from a creditor against a 
debs due by him to the creditor. The 
District Judge disallowed the set-off on the 
ground that the decree in A 8. No. 
189 of 1901 was really obtained by the 
insolvent as trustee for a wagf, while the 
debt due to the creditor waa owed by him 
parsonally. On appeal from his order under 
section 858 of the Oivil Procedure Code, 
preferred hy the insolvent, this. Oourt get it 
aside in the following terms :— “Tt is objeot- 
ed for the respondent that section 247 of 
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the Civil Proceedure Code has no application, 
beacause the parties do pot occupy the same 
oharacter. There is nothing in the decree 
to show this. We, therefore, reverse the 
order of the District Judge and remand the 
On 
remand, the Judge was again of opinion that 
the dhere dané im A. S. No. 189 of 
1901 was due to the insolvent, not as his 
own property, but in his character as trustee, 
and considering himself not precluded from 
decidiug the question afresh by this Court's 
order of remand, disallowed the set-off. The 
present appeal is from the seoond order of the 
Judge. 


Mr. -Narain Row has raised the preliminary 
objection to the maintainability of the appeal 
on the ground that, under saction 46 of the 
Provincial Insolvency Act, no appéal lies 
against an order refusing a set-off except with 
the leave of the District Court or of the High 
Court, which has admittedly not been obtained 
in this casa. Mr. Shenai, for the appellant, 
contends that ss the insolvency proceedings 
commenced before the preant Aot came into 


“ force, the right of appeal must bs regulated 


by section 358 of the repealed Civil Pro- 
ceedure Oode which was in force at the 
commencament of the proceedings, and that 
this Court decided on the former occasion 
that an appeal lay against the Judge’s order 
under section 853 of the Oivil Procedure 
Code. We are of opinion that the appellant’s 
contention must be upheld. The point is 
really consluded by the decision of the Privy 
Oouneil in The Oolomtal Sugar Refining Oo., 
Ld. v. Irving (1), where a similar question 
arosa in an appeal from the Supreme Court 
of Queensland. The Judicial Committee 
held that a right of appeal is not & mere 
matter of procedure and: must be govetned 
by the law in force at the time when the 
proceedings in the original Court commented, 
observing that “To deprive a suitor in a 


pending action of an appeal to a superior 


tribunal which belonged to him as of right 
is & very different thing from regulating 
procedura.” That decision was followed by 
this Court in Kalinga Hebbara v. Narasimha 
Hebbara.(9) where the- question arose aa to 
the maintainability of a second appeal 


(1) (19035) A. O. 860; 7A L. J. P. O. 77; 03 L. T., 
788; 21 T. L. R. 518. 
Bade Ws S Ha odd. Cei 087; 0 M. E^ T. 
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against an appellate order passed under the 
section corresponding to section 310 A of the 
repealed Procedure Code, applied in section 
310 A having been presented while the latter 
. Qode was in force. The same principle was 
_pplied by the Bombay High Oourt in 

Tana v Shekw (8) to the converse case of a 
right of revision not existing under a repealed 
statute being given by a new one, It is also 
embodied in section 6, clause (c) of the 
General Clauses Act (X of 1897) which 
enacta that “ where this Act, or any of the 
Governor-General in Council or Hegulation 
made after the commencement of this Act 
repeals any enactment hitherto made or here- 
after to be made, then, unless a different 
intention appears, the repeal shall not affect 
any right, privilege, objection or liability 
acquired, accrued or inourred under any 
enactment repealed.” We must, therefore, 
overrule the preliminary objection. 

On the merita we are of opinion that the 
order of the District Judge cannot be 
sustained. It is clear to us that this Court, 
by its former order, decided that the objec- 
tion to the applicability of section 247 of the 
Civil Procedure Code was not valid. The 
reason was given that the decree in A. 
S No. 169 of 1901 did not show that the 
insolvent did not hold the same character 
with respect to the debt due by and to him. 
Mr. Narain Row urges that the judgment in 
A. & No. 169 of 1901 does show it 
and that the judgment was unfortunately not 
before the Oourt when the order’ was 
passed. That may be the/act, but the order 
was not set aside by review or otherwise and 
is binding onthe parties. We must, therefore. 
hold that the insolvent is entitled tó the set-off 
claimed and we get aside the order of the 
lower Court and remand the case for fresh 
orders being passed according to law. 
The cost of this appeal will abide the result, 


Appeal alowed, 
(8) 88 B..887, 10 Bom. L. B. 880, 
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ALLAHABAD HIGH COURT. 
Firat Orvin Appwat No. 45 or 1910. 
July 10, 1911. 
Freseni|—Mr. Justico Karamat Husain 
and Mr. Justice Chamier. 
BARAN DEO RAI akus BRAHM DRO 
NARAIN RAI Ax» ormusa—DouraBDAXTS 

— APPELLANTS ; 


vortws 
[RUP NARAIN RAI anv OTHNBE— 


PrAraTIET3 —HESPONDERTS. ` 

Hindu Law—Joint family—Alisnation by some of 
the members— Üonsent of other members—Validity — 
Father's alienation, i 

Per Karamat Husain, J.—À transfor by some only of 
the members ofa joint Hindu family governed by the 
Afitakahara law is void. 

ad v. Narain Das, 15 A. 880, referred to. 

A father of a Hindu joint family governed 
Mitakshara law cannot execute & m of the 
joint famfly.property which will bind his sons’ 
where the loan is not obtained for family necessity 
or to meet an antecedent debt, 

Ohanderdeo Singh v. Mata Prasad, 81 A. 176) 6 A. 
L. J. 268; 1 Inc. Cas. 479, referred to. ` 
, The mere payment of a previous debt is nota 
sufficient in within the meening of the rule in 
the cassof Hanuman Prasad v. Musammat Babboes 
Munros Koon Weree,6 M L A. 808; 18 W.R. 81 note. 
Musammat Janhabe v. Balbhadra Suar, 15 O. W. N. 
T98; 10 Ind. Ons. 350, referred to. 


Firat appeal from the decision of the . 
Subordinate Judge of Ghaxipnr, dated 17th 
November 1909. 

The Hon'ble Mr. Sunder Lal, for the Àp- 
pellants. 

Mr. J. N. Ohowdhri (with him Mr. Govind 
Prashad), for the Respondents. 

Judgment. 

Karamat Husain, J.—The following ia the 
genealogical table of a Hindu family govern- 
ed by the Mitakshara law. It will show 
the defendanta to the suit, the mortgagors, 
who were parties to the two mortgage-deeds 
on which the suit was instituted, -and the. ap- 
pellants to this Court. The family is alleged 
to be a joint Hindu family by the plaintiffs 
and this fast ia admitted by the defendants. 
The allegation that the family is joint is pre- 
sumably made to make the mortgages in 
guib binding on all joint members of the 
family and the admission by the defendanta is 
also présumably made to save those who were 
not the executants of the mortgages in suit 
and the joint family property. It appears 
that different members of the joint family 
have on different occasions been taking loans | 
and mortgaging portions of the family pro- 
perty. One of the. appellants Brahm Deo 


the 


b" 
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was party to & number of mortgages and 
another appellant Shanker Deyal Hi was 
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mortgagors execased another mortgage 
whereby & sum of Es. 1,899 was raised and 


also party to a number of mortgages. out of the family property 18 brghas 3 biswas 
t | 
, AKBAR Rar 
NL ee e Wu — 
Sheo Sabai Rai Bhuzi Hai, deceased Tilak Hai, Bhagwan Rai, 
executant of the - deceased deceased 
first document  ; | i 
unies Bai, Bub Hei Kirtharath | , deceased 
d Jagisha an | l 
a ae E naa ya dled ducing r i Shanker Dial 
"e thelife-timo Bgm Charitar Ram Lukhen Bei, defendant 
Dundh adur i No. 20 


Rai, died childless, 


of his father Raj, defendant Rai, deceased 
No. 12 executant - 


executant of the of both documents 
first document, 
< in Bans Namin Rai, Bashisht 
4 i Magla Bal, 'Shadeo Ral, | alias Ohigan Bai, Narain Hai, 
| i defendant adult, . minor, defendant mínor, 
D No. 18 defendant No, 21. defendan* 
Lachman Ral, Brahmdeo Ral, No. 16. , No. 28, 
defendant No. 1, alias Brahmdeo 
executant of both Narain Rai, 4 
the documents adult, Bhan Bai, alias Ambika Hai, 
` defendant No. 4 Partap Bai, defendens No. 17, 
Ucal Narain Raj, and Bhan Parshad exooutant of both dccuments . 
adult, defendant Rat, executant | 
No.3 of the first Banwari Hai alias 
"M dooument Bishnath Hai, minat, 
Radha Mohan Bai, | defendant No. 18. 
"minor, ; Seaman Rai, 
defendant No. 8. 
" defendant No. 18. 
— Mi eee 
Jitan Ral, minor, | -Beni Madho Rai, alias 
-defendant No. 14, - Madho Rai, minor, 
; L defendant No. 15. 
Haru m ae Jadunath Ral, S'ideshagr Rai, Tspeshar Rai alias 
: defendant No 6, defendant No. 8, Balak Rai, defendant 
‘Brij Bast Rai, adult,  . executunt of exeontant of No, 11, exscntant 
defendant No. 5, executant 3nd document 2nd document of 2nd document, 


of 2pd document. 


Deoman Ral, 
minor defendant No. 7. 


a a 


. Ohangu Rai 
minor, defendant No. 9. 


On the 27th of May 1901 a mortgage waa 
executed by Lachmi Rai, Shanker Dayal, 
Bhusi Rai and Subhag Rai whereby & sum of 
Ra. 2,198 waa taken as a loan and-22 bighas 8 


hutar of the family property was given. 


in possession of the mortgagess as security 
for the loan, On the same date the same 


r 


Mah&mun Ral, 
minor, defendant No. 10. 


4 a 


and 4 dhurs was given in posseasion: of the 
mortgages a3 security for the loan. Subse- 
quently, on the 14th-of June 1904, Liachmi 
Rai, Bhusi Rai and itam Oheritar Rai, Dhun 
Babadur Rai, Bhuna Rai and Ambika 
Hai executed a mortgage-deed in favour 
of the  predeoessors-in-title of the plain- 
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tiffs. In the deed the recitals are that 
the executants borrowed a sum of Rs. 8,947 
in order to pay off ‘the previous .mortgage 
debts. Inthe mortgage debts which ara to 
be paid off are the two mortgage debts ocon- 
tracted under the two mortgage-deeda dated 
the 27th of May 1901 and registéred on the 
Ath of June 1901 and many other mortgage 
debts the dates of which are stated to 
be unknown. One hundred and seventeen 
bighas, 19 biswas and 8 dhurs of the temin- 
dari with mr 18 mortgaged as security. 
In lien of interest it is agreed that possession 


over 58 bighas, 17 biswas, lá dhurs of sir land 


is to be given. Iti ig, however, & fact that no 
possession was given. In case of failure 
to deliver possession it is stipulated that 
compound interest at the rate of 2 per cent. 
per mensem will be paid at annual rests. On 
‘the 21s& of July 1968 Lachmi Hai, Ram 
` Qhariter Rai, Brijbasi Hai, Ambika m Jadu 
Nath Hai, Sudeshwar Rai and Tinah ane 
Rai again executed & mortgage-deed in 
favour of the predecessors-in-fitle of the 
plaintiffs and took a loan of Ra, 5,000, tl.e rate 
of interest being one per cent. per mensem at a 
yearly rest. Asa security for the mortgage, 
the same 117 brghas, 19 biswas, and 8 dhurs of 
land is mortgaged. There is a stipulation 
to put the mortgagees in possession bat 
no possession 18 given. The plaintiffs 
as the representatives-in-interest of the 
mortgagees under the two mortguge-deeds 
of ihe 14th June 1904 and of the 21at 
of July 1908 brought an action on these two 
mortgages for the reoovery of their money. 
In their plaint they allege that all the de- 
fendanta are the members of a joiu Hindu 
family governed by the Mitakshara law; that 
Lschhmi Rai defendant No. l waa the 
manager of the whole family and. was alone 
competent to execute the mortgage-deeds on 
"behalf of all the members of the family; 
that these deeds were made to be ere- 
cuted by other members of the family by 
way of precaution; that they were exeouted for 
` Jawfnl purposes in order to’pay off old debta 
and to meet the family expenses whereby 
all the members of the family and family 
property have been benefited. They admit 
"that they were not put in possession of 
the property for the realisation of the in- 
terest on the mortgage-money. Therefore, 


/ they claim a sum of Hs. 34,402-8-0 and pray 


that in default of payment the mortgaged 
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property may be sold by auction. They also 
pray that if a decree for sale. be not passed 
against all or some ofthe defendants a decree 
for money may be awarded against the 
defendanta. The defence raised by such 
of the defendants as are not the mortgagors 
under the two mortgags-deeds in suit is, that 
Lachmi Rai is not the managing member of 
the family that the money has not been 
advanced for the family necessities or for 
the benefit of the answering defendants or 
for the payment of the previous debts which 
were binding upon them. 


Aa I am concerned in this appeal with the 
pleas raised by the appellante, I state the - 
substances of tbeir written statement with 
some detail. Brahmdeo, defendant No. 4, 
admits that the defendants are the members 
of-a joint Hindu family but denies that 
Lachhmi Rai was the managing member; that 
the two documents were executed for lawtal 
purposes in order to pay off old debtaand to 
meet the family expenses whereby all the 
members of the family and the family pro- 
perty were benefited; that all the members of 
the family were liable to pay the money 
claimed; that Lachhmi Raior other members 
of the joint family had any right or author- 
ity to execute the dooument on behalf of the 
defendants and to encumber the joint family 
property. He further says that mortgage ' 
‘of the joint faily property by some membera 
only is void. The defence of Shanker Rai 
on his own behalf as well as on behalf of his 
The Court below 
decreed theclaim against the appellants as 
well as against others. From ihe mode in 
which the different members of the familyhave 
been mortgaging portions of the joint family 
property, and paying off the debts contract- 
ed by other members of the family, it has been 
inferred that the mortgages in suit were 
executed by somo -of the” members of the 
joint family on behalf of all the members, and 
that these mortgages were made for the 
family purpose and forthe benefit of the 
joint members and of the joint family pro- 
perty. The learned Subordinate Judge in his 
judgment remarkr:— 


“Thus it would appear that the deed in 
suit was exeonted to discharge antecedent 
family debts to the moet important (of which) 
Shankar Dayal himself bad been a party. 
To these deeds Brahmdeo is not & party, but 
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deed for Ha. 99, Exhibit No. 9 and- his grand- 
father a party to Exhibits Nos. 8, 9, 44 and 
45 for s total amonnt of Ha. 1,100. His 
elder brother Lachhmi Hai, the managing 
member of the family, is:& party to these 
deeds. Brahmdeo himself is a party to 
several deeds, the total amount of the debts 
contracted by him jointly with other members 
of thé family amounting to Rs..2,£00. He 
frst made his appearance asa -contracting 
party 
statement about his age, it may be safely - 
concluded that he had been a-minor prior to 
that time. Hven during the period- of his: 
minority the family stood involved -in’ debt 
to the amount of. Hs. 8,600 and these debts 
or the mortgages have not been questioned 
by any members of the family for abont two 
decades. 

The learned Subordinate Judgé further 
remarks, — "Again their consent to the tran- 
action may . be inferred from their conduoj . 
both- before and after the execution of the 
mortgage. Shankar Dayal, as I have ob- ~ 
‘served above, was a party tothe most im- 
portant deeds tó redeem which the mortgages 
were ‘executed. He has been in service 


in the hands of the other members of the 
family. He is on this ground also bound by 
the transaction as it is one which he, as a 
prudent manager, would "have transacted. 
"Brahmdeo also was an adult in 1895. ` He 
must, have known the burdened atate of 
ihe property and might have then -re- 
pudiated the mortgages or sought a divi- 
-gion of the share. He acquiesced in 
all the pest mortgages and has fnot, 
since the execution of, the present deeds 
(deed), done anything to notify his dissent 
from the transaction. 
along with the other members have been 
quietly enjoying the usufruat of the 92 bighas 
redeemed by the mortgage............ 
find that the.deed of 1904 as also of 1908 
were executed for the family use with the 
implied consent of Shankar Dayal and 
Brahmdeo. I ulso find that the mortgage is 
good to the extent of the entire family pro- 
perty including the shares of those who did 
not join in the execution." 

Bhankar Dayal, his two sons Bans Narain 
and Baghisht Narain and Brahmdeo come to 


this Court in appeal. As the case of Shankar . 


. On the other hand, he. 


Thus Í. 
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Dayal and his Ewo sonsis somewhat different 
from the case of the former three appellants 


has been argued by the learned Advocate 


in 1895 land, considering his- own: 


— 


for the appellants on linas somewhat different - 
from the lines-of ‘the case of Brahindeo. The. 
case put forward for Shankar Dayal and his 
two sons is as follows:—-Shankar Dayal by 


signing the two deeds of the 27thof May 1901 - 
of . 
_, Rs. 5,098 only. Allthe bonds set out in the . 


made himself. liable to pay a sum 


list produced by the respondents to - which 


Shankar Dayal is a party. are of dates prior’ 


to the 27th of May 1901. Under the mort- 
gage of the 4th of June 1904 it is attempt. 
ed to saddle Shankar Dayal with a pecuniary 
liability which is much higher than his actual 
liability. A som of Rs. 9,847 with compound 
interest at the rate of 2 per cent, per mensem 
at yearly rests is claimed from him while it 
‘is not shown that he raised any sum of money - 
between the 27th of May 1901 and the 4th of 
Jane 1904. The recitals in the mortgage- 
deed of the 21st of. Jaly 19.8 do not disclose 
any debt which may- be binding on Shankar 
Dayal. 

The case for Brahmdeo is, ‘thas he 18 
liable only to such sums AS have been raised ` 


` by him. 
abroad leaving the management of the estate - 


` On behalf. of all the appellants it is urged . 


that there is no evidence worth the name l 
‘to prove that Lachmi Rai was the manager 


of the joint family; that the appellants gave 
the executanta of the two mortgages any su- 


thority express or implied to mortgage the. 


joint family property or to raise the money; 
that the mortgages were mada for any. 


‘family necessity; that the appellants were in 


auy way. benefited by those monies, or that 


ever~ they were borrowed to- pay off any debt 


binding upon the appellants. 

The learned Advocate for the respondents 
in support of the decree of the Court below 
gays that the way in “whioh the various 
members of the joint family have been 


- 


mortgaging the joint family property and ` 
_ have been paying off one another's debts and 
the fact that no member including the appel- - 


lants ever, for about 20°years, raised any 
objection lead to an irresistible inference 
that allthe mortgages.of the family property 
were mpde with the consent of all the mem- 
bers whose consent w&s.receesary and ihat 
they were made for family necessities and for 
the benefit (of) all. 

The oontentiong of the learred Advocate 
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for the appellants, in my opinion, are well- 
founded. The law on the subject ia very clear 
and: the following propositions express ib in 
its simplest form:— ` 

A transfer by some only of the mem- 
bers ofa joint Hindu family governed by 
the Mitakshara law is void.  Balgobind v. 
Narain Das (1). 

A father of & Hindu joint family governed 
by the Mitakshara law cannot execute a 
mortgage of the joint family property which 
will ba binding on his sons where the loan 
is not obtained for family -necessity or to 
meet an antecedent debt. Ohandsrdeo Sing’ v. 
‘ Mata Prasad (2). 

A mere payment of a previous debt is, not 
a sufficient inquiry within the meaning of the 
rule in the cases of Hanuman Prasad v. 
Musammat Babbose Munraj Koontoares (3), 
Musammat Janhabe v. Balbhadra Suar (4). 

In the present case, in order to bind the 
joint family property,it was neoessary to prove 
that the two mortgages in suit were made 
with the consent of all the adult members of 
the joint family orthat the head of the family 
made them for the family necessity. In 
order to make the appellants liable to pay 
ihe loans it was- necessary to prove 
that these loans were binding on them. 

, Now, let us examine the evidence which 
has been put forward by the plaintiffs. 
Uggrah Rai, one of the plaintiffs, who was 
called as & witness for the plaintiffs on the 
Sth of September 1909, made along state- 
ment. He simply says that the expenses 
of. the education of Shankar Dayal were 
defrayed by borrowing money. He does not 
gay thatall the debts for which: the sap- 
pollanis are attempted to be made liable were 
contracted for family necessities or for their 
benefit or -for the payment of debta which 
they were bound to pay. He also does not 
any that the two mortgages were executed 
with the consent of the appellant or with the 
&utbority express or implied given by them. 


He merely states that the two deeds were 


executed to pay off previous debts. Besides 
the evidence of *the plaintiff, Uggrah 
Hai, there is no other’ evidence on 
record to prove facta which may bind the 
family property. The rest of the evidence 


is directed to prove the two deeds and 
(1) 15 A, 830; 50 T A. 116. 

` (2)81 A. 176,8 A. L. J. 208: 1 Ind. Cas. 479. 
(8) 6 M. T. A. 8081 18 W. R. 81 Note. 
(4) 15 O. WAN. 798; lOInd. Cas. 350. ` 
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other previous bonds. The absence of 
the evidence to prove facts which may make 
the mortgage of the joint family property 


' valid or which may render the appellants 


lisble was presumably the reason which 
forced the Court below to call in aid the ` 
inference of consent on the part of the appel- 
lanis from their silence both before and after 
thé mortgages which are the basis of the 
lai 


The mere faot that the. mortgagees under 
the two mortgages in suit advanced a large 
gum of money to some membersofajoint Hindu 
family governed by the Msiakshara law does 
not entitle them to any sympathy. They 
are presumed to know the law andif they 
advanced money on the security of the joint 
family property by obtaining a mortgage 
from some of the members of the joint 
family they did so at their risk. In order 
to get & good security for their money they 
ought to have satisfied themselves that 
all the requisites for binding the joint 
family - propersy were present. They 
may in faot have been ignorant of the 
rule of law relating to the joint family 
property or they may have been the victima 
of a design on the part of the exeoutants of 
the morigage-deeda in guit to swindle them. 
With the above possibilities I find myself 
unable toinfer thatthe appellants and all 
the other members of the joint family, whose 
consent was essential for the validity of the 
two mortgages, gave their consent. 

The appellants were not the executanis of 
the two mortgages sued upon and the mere 
fact that the deeds were executed by some 
members of the joint family imposed no 
legal duty upon them to raise objections. 
Shankar ‘Dayal and Brahmdeo may have 
known that the mortgages, being by some 
members of the joint family, were waste 
paper &nd may have kept silence with & 
view tocheat the mortgagees out of their 
money. Besides, the plaintiffs have given no 
evidence to prove that the appellants had 


notice of the two mortgages. Theoretically, 


all the defendants are joint but the different 
branches. of the family are in possession of 
different portions of the joint family property 
and none of the property in possession of 
Shanker Dayal was mortgaged in the two 
deeds. This fact. coupled with the faot 
that he does not reside at his native plaoe, 
makes it possible that he did not know 
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for some time what had been done behind 
his back. The fact that Shanker Dayal left 
the management of the joint property in the 
hands of other members of the joint family 
18 hardly any reason for assuming that 
he gave authority to mortgage it. There 
ia no evidence of acquiescence on the part 
of the appellant and why should they 
challenge the dealinga which benefit the 
members of their joint family at the expense 
of strangers. Such conduct may be highly 
objectionable from a moral stand point bat 
the world is fall of such exploitations. 

The evidence of the fact that Lachmi Rai was 
the Manager of the family is worthless Had 
he been the Manager he would have been 
described as Manager in the deeds. In some 
deeds he joins with some members and in 
others with other members and this is 
quite sufficient to show that he has not 
ihe status of a Manager. 

The conclusions at which I arrive are,— 

It i8 not proved that Lachhmi Rai was 
Manager when the documents in suit were 
executed. It is not proved that the docu- 
ments were executed for the family 
necessity. “It is not proved that the ap- 
pellanta gave authority expreas or implied 
to the mortgagors to execute those doou- 
ments. It is not proved that all the debta for 
the payment of which those documenta 
were executed are binding on all the appel- 
lanta. The mortgages dated the 4th of Jane 
1904 and the 21st of July 1908, which have 
keen executed by some members of the joint 
Hindu family, are for that. reason void so 
far as the joint family property is concerned. 
They render the appellants personally 
liable for such sums of money only as they 
alone or along with other members of the 
joint family borrowed. For the above 
reasons, 1 would allow the appeal, set aside 
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the decree of the Court below so far as it 


directa the saleof the joint family property 
and, in order to ascertain the personal 
liability of the appellants, would remit the 
following isaues to the Oourt below to record 
a finding thereon :— 

To what bonds, for tho payment of which 
the mortgage-deeds of the 4th of June 1904 
and of the 21ab of July 1903 were exeouted, 
were the appellants or some of them parties? 

What is the aum of money which Shanker 
Dial along with his gons is liable to pay and 
what isthe sum which Brahmdeo is liable 
to pay? 

The Oonrt will take such additional evi- 
denos as may be necessary. Ten days will 
be allowed for objections. I make no order 
as to the costa of this appeal. Costs here- 
after will abide the result. 

Chamier, J.—This appeal arises out ofa 
suit to enforce two mortgages made on June 
14th, 1904 and July 21st, 1908. The claim 
was decreed except with regard toa portion 
of the interest. Four of the defendants have 
appealed. The defendanta are members of a 
large joint Hindu family, the past and pre- 
gent members of which are shown in the 
following genealogical tree. Those marked 
(a) joined on the deed of June 14th, 1904. 
Those marked (b) joined on the deed of July 
21st. 190S. The figure after a name 
indicates the position of that person in the 
array of defendants. Ib will be seen that 
the deed of 1904 was executed by: Lachmi 
Rai, Bhusi Rai, Ram Obarilar Rai, Dhundh 
Bahadur, “Ambika Rai and Bhan Rai while 
the second deed was executed by Lachmi Rai, 
Ram Charitar Rai, Brijbasi Rai, Ambika Rai, 
Jadunath Rai, Sudeshur Rai and Tapeshur 
Hai. Those members of the family who are 
not defendants died before the snib was in- 
stituted, 
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The plaintiff's came is, thatthe Manager 
ofthe family was and is Lachmi Bai; that 
ke had authority to execute the mortgages 
which were made to pay off old debta and to 
meet family expenses, and that all the 
members benefited thereby. The deféndants 
“deny thut Lachmi Rai was ever the Manager 
ofthe family affairs and plead that neither 
he nor any otber member had power to 
bind the rest, and that the family did not 
benefit by the mortgages. Those defendants 
whose fathers signed the decds plead also 
^ thatthe mortgages were not made to secure 
payment of antecedent debts. There was 
also a plea that the provision for compound 
interest is penal and should not be enforced. 
The oral evidence given at the trial by the 
plaintiffs was directed chiefly to showing that 
the numerous deeds produced in evidenoe had 
been duly executed and that mortgages and 
bonds which are alleged to have been paid 


off by the plaintiffs were in faot paid off by 
them. In addition to thia, the plaintiff 
Uggrah Rai deposed that he has known the de- 
fendant's family for many years, that Lachmi 
Hai was the Manager of the family for 15.16 
years and tne plaintiffs had dealt with him 
aa such that Shankar Dayal Rai was employ- 


_ ed in the Police and was, therefore, seldom at 


home, and that Brahmdeo „Rai was not ab 
home when the deeds in suit were executed, 
and he explained that the plaintiffs had got 
other members of the family to join in the 
deeds by way of precaution. 

A few witnesses were examined on behalf 
of the defendants. The defendant Brahmdso 
himself deposed that Harn Rai was Manager 
of the family affairs for 18-20 years and 
wag succeeded -by him (Brahmdeo). Other 
witnesses gave evidence to ihe same effect, 
one of them admitted that Ram Sundar Rai 
was manager of the family affairs before 
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Harurai. Bishendeo admitted that Ram 
Sundar Rei was at one time lambardar and 
that he was succeeded by Lachmi Rai, Brahm- 


deo accused Lachmi Rai of being a dissolute - 


and disreputable man but had to admit that 
no attempt had been made to have him re- 
moved from the office of lumberdar. It is 
probable that when Lachmi Rai succeeded 
Sundar Rai as lambardar he suoceeded him 
also as manager. I believe the evidence of 
Uggrah Rai that Lachmi Rei was Manager of 


"the family. He joined in almost all the deeds — 


. for many years. The defendants seem to have 
: decided to put forward Haruiai as Manager 
. because, as it happens, he did not join in 
' guy deeds so far as I can ascertain. 

The appeal is on behalf of four defendants 
(practically: speaking two only for appellants 
.Nos. 8 and 4 sons of the appellant 
Shankar Dayal) but if it is successful the 
whole family will benefit for the mortgages 
must atand or fall in their entirety. 

The strength of the case for the plaintiffs 
lies in the voluminous documentary evidence 
and in the inferences whicb, as it seems to 
me, must be made from the facts established 
by those documents. 


(a) Taking first the deed of June 14th, 


1904; we find that it was executed by six 
* members .of the family Liachmi, Bhusi, Ram 
Oharitar, Dhundh Bahadur, Bhana, and 
- Ambika of Ra. 9,847 the sum advanced by 
- the plaintiffs Rs. 9,705 were devoted to the 


: discharge of previous bonds and mortgagés. 


Of these the moat important were two regis 


tered mortgages for Ha. 1,893 and Ra. - 8,199 : 


executed .by Lgechmi Rai, Bhusi Hai, Sabha 
Bai, and Shankar Dayal. 
other unregistered bonds and mortgages were 
discharged. Here I may explain, -with re- 
ference to the statement in the deed, that 
- the dates of the small bonds and mortgages 
were unknown ,that the family seems for 
- years to have followed the practice of keep- 
‘ing the sum secured by a mortgage just 
below Be. 100 so as to avoid the expenses of 
registration. 

In many instances several deeds for Ra. 99 
were txrecuted on the same day in: favour 
: of the same person. The 44 small deeds 
paid off by the plaintiff out of the con- 
' gideration for the mortgage of June 14th, 
1904, have all been produced and. all bear 
endorsements showing that the creditors 
- have received the amounts due on them so 
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also have the two registered deeds. The 
44 small deeds are signed in some instances 
by one member of the family, in others by 
two.members, but in most cases by three or 
more members. Pandit Sunder Lal conceded 
that the appellant Shankar Dayal was bound 
by the two deeds of May 27th, 1901, which he 
signed, but contended that Shankar Dayal 
was nob liable for any ‘sum outside those 
deeds. I cannot accept this contention. [I 
find that Shankar Dayal signed at least 
many of the small deeds which were discharg- 


- ed in June 1904. 


Brahmdeo did not join in executing the 
deed of June 14th, 1904, or in the two deeds 
of May 27th, 1901, which were the principal 
deeds paid off in 1904. It 18, therefore, con- 
tended that Brahmdeo is not bound by 
those mortgages. Bat I find that he signed 
no leas than 10 of the 44 deeds paid off in 
June 1904, 

In these circumstances, it is quite alear 
that the liability of Shankar Dayal is not 
limited .to the deeds of May 27th, 1901, and 
that Brahmdeo was liable on several of the 
small deeda paid off in June 1904 though 
he did nat join in the deed then executed. _ 

(b) I now turn to the two deeds of May 
27th, 1901, signed, as already stated, by 
Lachmi Rai, Shankar Dayal, Bhusi Hai and 
The consideration for one 
of the deeds was Hs. 3,199, of that amount 
no lees than Ha. 3,166, were devoted to the 
discharge of one registered and twenty 
unregistered previous bonds and mortgages 
some signed by the same four persons, some 
signed by one, two or three of them, some 
by Brehmdeo Rai and others, and some by 
Dhundh Bahadur and others. In almost 
all of them the purpose of the loan is stated, 
6.g., & marriage, discharge of a prior debt, 
expenses of litigation, payment of Govern- 
ment revenue, purchase of seed, &c., auch 
statements are good evidence of the purpose 
of the loans as against the persona who 
signed the deeds. "The principal and only 


registered deed paid off in May 1901 was 


one for Ra. 1,399 dated June 1591. That 
deed purports to have been executed in order 
to discharge debts due to other creditors and 
it has been proved that the money then 
taken was devoted to the discharge of a 
mortgege for Re. 789 signed by Sheo Sahai, 
Bhusi and Subhag, s bond for Hs. 99 signed 
by the same three persons and Ram Sundar 
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Rai, a bond for Rs. 99 signed by Subhag Rai, 
and two bonds each for Hs. 99 signed by 
Lachmi, Bhusi, Dhundh Babadurand Subhag. 
All the deeds have been produced and bear 
receipts showing that they have been dis- 
charged. The bond for Re. 799 mentioned just 
now +re-placed three bonds for Rs. 399, Ra. 99 
' and Rs. 99 signed by Bhusi, Sheo Sahai and 
Ram fubhag or one or two of them. All these 


have been produced and bear endorsements. 


showing that they have been discharged. 

(c) The seocnd mortgagedeed of May 
27th, 1901, re-placed eight previous deeds 
signed by Bhusi, Ram Subhag, Laohmi, 
Brahmdeo, Shankar Dayal and Dhundh 
Bahadur or some of them. All the deeds 
have been produced and bear endorsements 
showing that they have been discharged. In 
these and in all other cases the endorsements 
have been proved or admitted. 

(d) The consideration for the deed of July 
2nd, 1908, was Rs. 5,000, of which Ra. 3,427 
were devoted to the discharge of debts due to 
ihe plaintiffs on bonds, mortgages and decrees 
and He. 1,573 were left with them for the dis- 
charge of gums due to other persons on 
bonds aod mortgages. All these bonds and 
mortgages have been produced and are shown 
to have been discharged. Two of the bonds 
are signed by Brahmdeo and Shanker Dayal 
and others, and Brahmdeo was & party (judg- 
ment-debtor) to one of the decrees. The 
other bonds are signed by various members of 
the family. Itthus appears that the family 
began to borrow small suma in 1878. The 
members of the family increased as als» did 
their expenses and their only expedient for 
the discharge of their dehis was the execu- 
tion of a fresh deed incorporating or disobarg- 
ing the old debts. In most instanoes— and I 
attach the greatest importance to thia fact — 
possession of a plot or plota of land was made 
over to the creditor in lieu of . interest. But 
for this, the family would have been ruinedlong 
ago. Bonds signed by 4, B` or O. were paid 
off ont of sums borrowed on bonds signed by 
D. R. and F. and soon. This is, to my mind, 
the clearest possible proof that tho family as 
> a whole recognized the debts for which indi- 
vidual members had signed. On the oldest 
bonds will generally be found the signatures 
of Sheo Sabai and Bhusi Rai, Subhag Hai and 
. Kirtarath Rai orsome of them. Later bonds 
: bear the signatures of Ram Sundar, Dhundh 
Bahadur, Kam Oharitar, Shankar Dayal, 
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Lachmi Rai and Brahmdeo Rai or some of them 
and the latest bonds bear the signatures of 
younger members of the family also. The 
deeds afford ample comoboration of the state- 
ment of Uggrah Rai that the plaintiffs and other 
creditors used to obtein the signntures of the 
managing member and any other adults that 
were available. The family, as a whole, must 
have been aware of the. teansactions for, as 
already stuted, possession was in most cases 
given to the creditors. Thereis no hint in 
the evidence that any member of the family 
ever objected to any of the transactions, though 
many of them took place many yearsago. It 
appears that at the date of the first of the two 
deeds now in suit no less than 92 bighas of 
the family lands were in possession of oredi- 
tora. According to that deed, only 53 bighas 
were to remain in possession of the plaintiffs 
on account of interest, an arrangement which 
was most beneficial to the defendanta and it 
is idle io contend that this was & transaction 
entered into for the benefit of the few mem- 
bers who signed the deed. Had the arrange- 
ment been carried out theacoumulation of the 
large amount of interest which has now been 
decreed would have been avoided. Unufortun- 
ately, it; was not carried out and for the result 
the whole family is responsible under the 
deed.of 1908, no additional land was to be 
made over to the plaintiffs- but the interest 
was to be paid by the mortgagors. If the . 
bonds discharged at the time of the execution 
of the two bonds now in guit had been bonds 
signed only by the persons who signed the 
bonds in suit, there would have been some . 
ground for the contention that they were not 
transactions entered into with the assent of 
all the members of the family capable of as- 
senting, but as already shown the bonds dis- 
charged were signed by various members: of 
the family some being signed by the appellants 
Shankar Dayal and Barhmdeo. 

I agree with the Court below that the evi- 
dence justifies the inference that those who 
signed the deeds in suit bad authority to 
pledge the family property and that all the 
members of the family are bound by. the 
deeds. 

A point wastaken by Pandit Sundar Lal when 
replying to the arguments ofthe learned Ad- 
vocate for the plaintiffs-respondents which I 
must nolice before I conclude my judgment. 
He admitted that the point occurred to him 
for the first time during the argumenta for 
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the respondents. He referred to the paitidari 
statements of the three villages concerned and 
the details of the property mortgaged in the 
deeds in suit and contended that the recorded 
interests of Shankar Dayal in the villages wete 
not touched by the mortgages. | There seems 
to be some foundation for this contention but- 
it is admitted that the family is joint. They 
have no separate interests in .the villages. 
The pattidari statements show only what is 
go commonly found that each branch of the 
‘family is recorded as owner of a specific 
share. To sucha length has this been oar- 
ried in the present case, that a represensative 
of each branch of the-family is recorded as 
owner of a separate part of many of the sir 
plots (see the extracts from the Khatauni 
. Khasra). In the face of the pleadings and 
the facts proved in the case, the circumstanée 
that each branch of-the family is recorded as. 
owning a separate share is of no. importance. 
The family may have had some object in 
excluding from the mortgage the whole or 
some definite part of a patty as recorded in 
the village papers. The faot remains that a 
large portion of the amount secured by the 
mortgage in suit represents sums due on. 
deeds which the appellant Shankar Deyal 
and Brahmdeo Rai have signed. The deeds 
in suit benefited the appellants as much as 
any other member of the family. The cir- 
cumstances that Shankar Daysland Brahmdeo 
did not sign the deeds in suit is dae, no doubt, 
to.the fact that Shankar Dayalis employedin 
the Police and that Brahmdeo was not at home 
at the time. Iregard Brahmdeo’s defence as 
extremely feeble. The mortgageca did speci- 
fically with] what is recorded as his pro- 
perty. He livesat home, was aware of the 
deeds that were being executed, and saw the 
oreditors in possession of the greater part of 
the family land, yet he never objected to 
them until it became necessary for him to 
do so in the interest ofthe family. I would 
dismiss the appeal with costs. Ut 
By ru» Couzgr.— Order of the Court is 
that this appeal bə dismissed with costs 
which in this Court will include fees on the 
higher scale. 
à Appeal dismtised. 
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RasroxpanT. 
Hindu Law-—Joint family—Alienation—Laegal nacss- 
sity —Fund ratesd to defend a member of gont famiy — 
against oriminal - charge — Wheihsr legal necessity — 


Mortgage. . : 

A. fund raised by mo Joint Hindu family pro- 
party to defend & member of the family against a 
oriminal charge is a fund raised for family necessity 
and the mortgage is binding on the joint family. 

Lachman Koour v. Madaree Lal, 8 B. D. AAN. W.P. 
837; Dalip Singh v. Srikishan Pande, 4 N. W. P. E O. 
88, referred to. i 

Mahalir Prashad v. Baadeo Singh, 6 A. 2345 Khaldul 
Rahman v. Govind Prashad, 20 O. 822; Parsmanadzs v. 
Bhattw Mahton, 26 O. 072, Darbar Khachar v. Khachar 
Harser, 82 B. 849; 10 Bom L. B. 207; Sumer Singh v. 


“Taladhar, 8 A. L. J. 800; 9 Ind. Oas 824 Natasayyan . 


v. Ponusami, 16 M. 09; MoDowell v. Bagera, 27 M. 71; 
Frasala v. Addopally, 81 M. 472; Prayag Bahu v. Kasi 
Sahu, 11 C. L. J. 699; 6 Ind. Qas 258, 14 0. W. N. 659, 


distinguished. : 

First appeal from the decision of the 
Subordinate Judge of Agra, dated 6th Oc- 
tober 1909. 

Mr. Nihal Chand, for the Appellant. - 

The Hon'ble Nawab Abdul Majid (with him 
Mr. Ghulam Mujtaba), for the Respondents. 

Judgment. 

Chamler, J; This was a suit by the re- 
spondent to enforce a mortgage-deed executed 
in his favour by Mathura Prasad and his 
son Janki Prasad. The defendants to the 
suit were Janki Prasad, Beni Ram, another 
son of Mathura Prasad, and Gajadhar and 
BonBof Janki Prasad. The 
principal sum secured by the deed was 
Rs. 2,000. The claim was‘for Rs. 10,094-14-3 
and that amount has been décreed. In the 
Court below it was contended by the defend- 
ants- that the provisions of the deed re- 
lating to interest were unconscionable and 
‘should not be enforced. That contention 
was overruled and has not been repeated 
here. The only questions for decision are, 
whether the deed in suit was duly executed 
and registered, and whether it can be en- 
forced’ against the appellants Beni Ram, 
Gajadhar and Raj Bahadur. 

- Of the marginal witnesses to the deed, 
Bhola Nath is dead and Piare Lal has- dis- 
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appeared. Tho two remaining witnesses 
Ohiddu and ‘Ohiranji Lal, & brother of 
Mathura Prasad, did their best to minimise 
the effect of their testimony but both had 
to admit that the deed wan signed by 
Mathura Prasad and Janki Prasad- Another 


witness, Jai Ram, whom the Oourt below has 


believed said. that Mathura. Prasad and 
. Janki Prasad signed the mortgage-deed in 
his presenoe-in the Muttra Jail. Ohiranji 
Lal Brahman proves the due execution by 
Mathura Prasad of a  power-of-attorney 
authorising Janki. Prasad to procure the 
- registration of the mortgage-deed. There 
“tan, T think, be no doubt that the mortgage 
' was duly executed and registered. 

. Mathura Prasad had been committed to 
~ the Court of Sesgion on charges under gec- 
tions 467 and 471 of the Indian Penal Code 
and the money was borrowed for the purpose 
of engaging Counsel to defend him at the 
trial. The mortgagee was aware of the 
purpose for which the money waa being 
borrowed. Mathura Prasad was ultimately 
convicted and sentenced to several years’ 
rigorous imprisonment. Tke question is, 
whether the mortgage made in these circum- 
stances is binding upon the other members 
of the family. According to the Mitukshara 
one member of a joint family may “affect a 
gift mortgage or sale of family properly in 
time of distress for family purposes and 
especially for religious purposes." Mathura 
-Prasad was the Manager of the: family pro- 
. perty and the mortgage must be held to be 


binding upon the family if it comes within. 


‘the rule just stated. 


Acoording to the decision of the majority 
of the Full Bench in Ohandradeo Singh v. 


~ 


^^ Mata Prasad (1), the mortgagee must make 


out a case of necessily althongh the persons 
against whom he is seeking to enforce his 
mortgage are the sons and grandsons of. the 
mortgagor. If we were ab liberty to adopt 
the view taken by the minority in that case 
‘the present case would be clear enough. As 
we are bound by the opinions of the majority, 
we have toinquire whether there was legal 
neceasity for the loaf, Legal necessity is of 
various kinds and when one gets ontside the 
religious and other well-recognised classes 
of necessily there seems to be room for con- 
siderable difference of opinion as to whether 


a given expenditure is a legal necersily or 
(1) 81 A. 176; 1 Ind, Cas. 470; 0 A. L, J. 268, 
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not, although & learned writer on the Hindu 


Law has said that to any one acquainted . 
with the inner life of Hindu families it will 
be at once clear whether any particular 
instance of family expenditure is proper or not 
(Bhattecharyyà on the Hindu joint family, 
Tagore Law Lectures, 1884-5, page 488). 
The cases of Mahabir Prasad v. Basdeo Singh 


(2), Khalilul Rahman v. Gobind Pershad (8), 


Paréman Das v. Bhatiw Mahton (4); Darbar ' 
Rhachar v. Khachar Harsur (5); Sumer 
Singh v. Lala Dhar (0); Natasayyan v. Ponni 
sami (7); McDowell v. Ragara (8); Hrasala 
y. Addepally (9) and Prayag Sahu v. Kahi 
Sahu (10), which were cited in the argu- 


. ments, afford little, if any, aasistanc:e for in 


all of them the question was whether & 
in the 
commission of a crime or tke breach of & 
civil duty could be enforced against the ~ 
family property in the hands of his sons or 
grandsons. In all of them the question 
discussed was. whether the debt incurred 
was illegal or universal. Tho question of 
legal necessity was not discussed in sny of 
those cases. On the question of necessity 
the respondent has relied upon the cases of 
Luochman Koour v. Mudares Dall (11) and 
Daleep Singh v. S160 Ktshoon Pande (12). In 
the former, the Oourt Pundit was of opinion 


‘that a case of musibat, or family necessity, 


had been established. The facts were that 


‘the head of a Hindu joint family had been 


gent to prison on account of non-payment -of 
a fine and several decrees were being exe- 
cuted against him and the property was sold: 


‘in order to pay off the decrees and obtain 
‘his release from prison. 


In the latter case 
a member of a joint family had been commit- 
ted toa Special Commissioner on a charge 
of dacoity while awaiting trial: in order 
to effect his release, he raised money by sel- 
ling family property and purchased his dis- 
charge from prison, it beifg the policy of 
Government at the time to discontinue ori- 
minal proceedings againat persons who made 


PET 

(s 20 0. 828. 

4) YA 0.072. ` 

(5).82 B. 848; 10 Bom. L. R. 207 

{6} 8 A. D Z. 300; © Tnd. Cas. 624, 

(7) 16 X. 99. 

(8) 27 X. 71. 

(9) 81 M. 472, 8 M. L. T. 804; 8 Or. L. J. 147. 
(10) 11 0. L. J. 500; 6 Ind. Cas, 258,14 O. W.N, .. 
eee N. W.P. 827 

(13) 4 N. W. P. H. 0. 88. 
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. restitution to the parties whom they had 
injured. The Oourt, while not expressing 
any opinion as tothe soundness of the deci- 
sion in the case of Luchman Koour v. Madares 
Lal (11), held that sufficient. necessity had 
been established to warrant the joference of 
assent to the saleby the minor members - of 
the family. Ifthese cases were rightly de- 
cided, there can be no doubt that there was 
legal necessity for the mortgage in the pre- 
sent case. I think it is doubtful whether 
either of these cases would now be -followed. 
In one of them the father had been convicted 
of a oriminal offence and sentenced to pay a 
fine, and in the other the vendor of the pro- 
perty expressly admitted responsibility for a 
dacoity. There is, however, a clear distinc- 
tion between selling or mortgaging property 
in order to obtain the release from jail of a 
member of the family who har been shown 
io be guilty-of a criminal offence and selling 
or mortgaging property in order to raise 
funds for the defence of a member who has 
been accused in a Oriminal Oonrt. In the 
one case the family has been disgraced and 
the release of the offender will not remove 
that disgrace. It is also desirablé that an 
offender should suffer for his misdeeds. In 
the other the family is threatened , with 
disgrace and the intention is to ward it off. 
According to our system of jurisprudence 
and practice, a man is presumed tolbe inno- 
cent until his guilt is established. The 
question whether, in sucha case as this, legal 
necessity exists for raising money cannot 
depend upon the result of the trial. It must 
‘be remembered that the deed in suit is 
signed not only by Mathura Prasad who 
‘presumably knew that he was guilty, but also 
by his son Janki Prasad who is not shown 
to have had anything to do with the offence 
and who was de facto Manager of the family 
- affaire while his father was in the lock. "up. 
I doubt whether &ny more pressing neoessi- 
ty could exist from the point of view of 
members of & Hindu family than the neces- 


sity for raising money to defend the head ` 


of the family against a serious’ criminal 
charge. In determining whether or not a 
case of musibat has been made out one- must 
have regard to the probable intention of the 
author of the rule and to the olasa for whom 
the rule was intended. : It is not suggested 
that an excessive amount of money vas 
raised and the plea that the terms of the 
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mortgage are unconscionable has been sban- 
I am of opinion that the Court be- 
low was right in holding that a oase of 
necessity has been made out. I would dis- 
miss the &ppeal with costs.. g 

Karamat Husain, J.—I agree. 

Br rus Oovrt—Order of the Court is that 
the appeal be dismissed with costes which in 
this Court will include fees on the higher 


scale, 
Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Orvin JURIBDIOTION. 

^ Orr Burr No. 244 or 1907. 

October 7, 1909. 
Precent;—Mr. Justioe Wallis. 
Tun CORPORATION or MADRAS— 
PLAINTIFF 
versus 

-MASTHAN SA1B—Deranpaar. 

Madras iit Musicipal Act (ILLof 1904), ss. 116, 168, 
el. (b), 884(1), 429 cL. (1), 432 el, (1) — Madras Hunia. 
pal Corporation— Power to farm owt license jeee— Lease 
not mgnod by the Prorident but acted upon—Validety. 

The Madras Corporation has no power to farm oub 
EA right of collecting slaughtering foes under Acs Hr 
0 

Southampton Dock Oo. v. Southampton Harbour and 
Pier Board, L. R. 14 Eq. 505; L. J. 41 Oh. 883; 26 L, 
T. 828; 20 W. It. 040, referred to. 

The mere fast ‘that a license which has been . 
acted upon sd gla signed by the Preaident of the 
Co as required by section 426(1) of Act IIT 
of 1904, does not invalidate the lioehse. 

Mr. A. S. Cowdell, for the Plaintiff, 

Mr. V. V. Srinsvasa Iyengar, for the. De- 
fendant. 

" udgment.—tThis is a suit by the 
Madras: Corporation to recover from the de- 
fendant with interest three monthly instal- 
ments of a sum of Ha. 16,000 which the de. 
fendanb agreed to pay to the Corporation for 
the right of collecting the fees payable under 
section 334 of the Madras City Municipal Act, 
1904, tothe Corporation, for licenses to slaugh- 
ter animals at the Monegar Ohonltry Slaugh- 
ia ee during the financial year 1907. 

The defendant raised various defenoes and, 
after the- settlement of issues, Was allowed 
to raise a further issue "Whether the contract 
referred to in the plaint is ulira vires of the 
Madras Corporation, and, if so, whether the. 
suit is maintainable.” According to the 
evidence of Oaptain Ross, the Health Officer 
of theCorporation, which was not contradicted, 
the practice has been for the Corporation to 





666 
RAYA €. GOPAL MALLAN. 


have the animals intended for slaughter pas- 
sed by an employee of the Corporation on 
admission to the slaughter-house and for 
the defendant or other lessee of the licensees 
to attend and oolleot the license fees 
from the owners of the animals as they are 
passed into the slaughter-house. In view of 
this evidence, there can be no doubt that 
- this was the right ‘to oollect license fees 
which both partiea intended the defendant 
should collect under his contract, and he so 
collected them from April lst to December 
Slat, 1902, when, in consequence of the license 
foes having been raised with his assent, there 
was a butcher's strike and for some six weeks 


no animals were slaughtered at the slaughter- : 


house and consequently there were no fees 
for him to levy. Under section 335 (1) no 
person is to elaughter without a license from 
the President and under section 426 (1) 
every license granted under the Act is to 
bear signatures of the President, which under 
section 432 (1), may be in‘facsimile.- These 
provisions of the Actrequiring a license signed 
by the President to be granted in the 
case ofeach animal were admittedly diare- 
garded; the passing of the animal by the 
employee of the Corporation being treated by 
allthe parties as equivalent to the grant of 
a license. This is oneof the illegalities re- 


lied on as an answer to the present suit. If ` 
the Corporation could lawfully lease to the - 


defendant the right of collecting fees on li- 
censes regularly made out and signed 
by the President, I am not prepared 
to hold the irregularity of dispensing 
with written licenses and passing the animals 
for aslanghter and levying the fees without 
that, would effect any answer to this suit. 
The question then arises, had the Ooropora- 
tion power to farm out the licensing fees to 
the defendaniP-— because if they had not, 
the contract with the defendant was an il- 
legal one and the plaintiff would not be en- 
titled to sue on it. Now, it is to be observed 


that, under section 168 (b), the Presiedent is - 


expressly authorised to take ont tolls on 
vehioles and animals entering the city, and 
under section 337 eis also empowered to 
farm out market fees. This is certainly 
some indication that it was not intended to 


give the Corporation the power to farm out 


lioense fees under section 334. If they have 
the power to farm out taxes under this BeO- 
tion, it is not apparent why they might not 
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equally farm out the collection of all the taxe? 
and tolls enumerated in section 115. If there 
wereany authority for the proposition that when 
a Oorporation is empowered by statute to levy 
fees of this kind power to farm out such fees 
passes ag incident tothe grant, it might be 
& question whether the fact that "power to 
farm out, as expressly given in some sections 
of alocal Act, would be sufficient to negative 
the implication that the power was expressed 
in sections where it is not expressly mention- 
ed, but I have not been réferred to any 
authority in support of the proposition that 
the power to farm out passes as incident to the 
power to levy and the cassof Southampton Dook 
Ov. v. Southampton Harbour and Pier 


“Board (1) is against it. I am, therefore, of 


opinion that the Oorporation had no power 
to farm ont license fees The oiher issuea I 
should be disposed to ficd for the plaintiffs, 
but the finding on the additional issue is fatal 
and the suit must ba dismissed with costa, 
exoept that the defendant must pay the taxed 
costs of the application for the additional 
issue which was reserved. 
Suit dismissed, 

(1) L. R 14 Eq. 505; 4L L. J. Oh. 832; 28 L, T, 

828, 20 W. B. 940. 


MADRAS HIGH OGURHRT. 
FigsT Oivic Appean No. 216 or 1908. 
May 5, 1911. . 
Present: —Sir Ralph Benson, Judgo and 
Mi. Justice Sundara Atyar. 
RAYA alias KRISHNA MALLAN— 
DaraspANT— APPELLANT 
vagus Š 
GOPAL MALLAN AND OTHERS —PLAINTIPTS 
AND DEFIADANTS— RESPONDENTE. 

Hinds Law—Joint family—Liability of Manager for 
omission to collections due to family—Negtigence 
—Miscondwct— Personal decree against Manager. 

A junior member ofa joint Hindu family has no 
right to relief personally against the Managor morely : 
onthe ground that he could have realised outatand- 
ings due to the family had he minded to do so. Bub 
where the failure to make collections is due to the 
Managers negligence or misconduct and loss has 
resulted to the family therefrom, the will 
be personally Usable for such loss to the junior co- 
perceners. 

Appeal against of the decree of the District 
Court of Nerth Malabar, in O. S. No. 18 of 
1907. 

Facts.—Plaintiff, as one of the mem- 
bers of the family of deceased — Dassa 
Mallan, aued for a declaration that he was 
entitled to one-half share in Dassa Mallan’s 
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properties and for accounts. He claimed 
tnter alia half of the arrears of rent due to 
the family at the death of Dassa  Mallan 
which first defendant failed to collect. - First 
defendant pleaded that the properties in suit 
were Dassa Mallan’s galf-acquision. The 
lower Oourt granted plaintiff a personal 
deoree against first defendant for Rs. 1,500, 
for his share of the arrears of rent due to the | 
family at the death of Dassa Mallan. 

Plaintiff appealed to the High Court. 

Mr. J. L. Rosario, for the Appellant. 

Mr. K. Ramanath Shenat, for the 1st Be- 
Bpondent. 

Judgment.— The first defendant has 
wholly failed to prove that any of the proper- 
ties in suit, were Dassa Mallan’sself-acquisition. 
The plaintiff is, therefore, clearly entitled to 
& half share, even if the adoption set up by the 
let defendant should be trae. 


We are, however, unable to agree with the 
lower Oourt that the plaintiff is entitled to a 
personal decree against the lst defendant for 
Ra. 1,500 for hia share of the arrears of rent 
due io the family at the death of Dassa 
Mallan. There is no allegation in the plaint 
or any evidence that the lst defendant ool- 
lected any of the arrears. Nor is there any 
allegation that, on account of the Ist defend- 
ant’s negligence, (if any) in the matter of 
collection, loss was sustained by the family. 
A junior member has no right to relief 
personally against the Manager merely on 
the ground that he could have collected the 
arrears if he had minded to do so. We 
must, therefore, strike out of the decree the 
award of this amount, The plaintiff institut- 
ed this suit fora declaration of his right to 
one-half of the arreara of reni due to the 
family at the death of Dassa Mallan. We 
must algo modify the portion of the judg- 
ment relating to the profits subsequent to the 
date of Dassa MAllan’s death. We direct 
that an account be taken of the profitas of the 
family property from the date of Dasa 
Mallan’s death up to the date of petition and 
that the plaintiff do get his half share of all 
incomes collected by the lat defendant, and 
the parties will be declared entitled to half 
of the uncollected incomes. The first defend- 
ant will, of course, be liable for any loas 
oansed by his negligence or misconduct. 

With this slight modification the appeal is , 
dismissed 
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The respondents will have their costs of 
the uppeal with respect to the properties 
sought to be recovered. 

The costs with respeol to the reat of the 
plaintif's claim must able the taking of 
the accounts directed by this decree and be 
provided for by the lower Court. 

The plaintiff will not be entitled to costs 
against the frat defendant, unlesa, in the 
result, the first defendant is found to ba 
personally liable on account of negligence or 
misconduct. 

The first defendant will be entitled to costes 
on the amount of the pluintiff’s olaim for 
which he is not found to be personally liable. 

| Decree modified. 





OALOUTTA HIGH COURT. 

Szcoxp Orvin Appean No. 1768 or 1909 

August 7, 1911. 

Present: —Mr. Justice D. Ohatterjee. 
JOGENDRA NATH ROY OHOWDHURY 
—PLAINTITF— ÀPPELLANT 
versus 
NIL KANTA MUKERJEI) AND OTHERS— 
DarssnbpANTS— RESPONDENTS. 

Drainage Act (II B. O. of 1882), ss. 68, 59—Costes 
payable to Oollector—Apportionment—Heveral temwures 
— Different areas benefited, 

The apportionment of coats payable to the Oolloctor, 
whether under section 58 or section 59 of the Bengal 
Drainage Act, is among. different areas benefited by 
the works. No such sapportiomment oan be made 
where the whole estate is comprised in pains and 
dar-pains and it is the samo area that has received the 
seme benefit. In other words, the apportionment 
contemplated applies only when there are several 
tenures covering several paroela of land in an ostate 
and not to an estate which is let in ita entirety to 
tenure-holders and sub-senure-halders. 

'" Appeal from : the decree of the District 
Judge of 24-Pergannabs, dated May 10th, 
1909, reveraing that of the Munsif of Alipur, 
dated November 28rd, 1908. 

Babus Bipin Bihari Ghoss (Junior) and 
Sarat Chandra Mukherjes, far the Appellant. 

Babu Mohini Mohan Ohateriee, for the Re- 


spondents. 


Judgment.—The. plaintiff is tsmin- 
dar to the extent of 4 annas-16 gundas in mahal 
No. 947. He is also puinidnr in respect of 5 
annas-16 gundas odd and dar-patnidar in respect 
of 4 annas. The whole mahalis under patni and 
dar-pains : so that the plaintiff is in direst 
connection with the tenanta.in respect of his 
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. dar-pains share of 4 annas only. The plaintiff 
has pail & certain amount of oosts payable 
under the Drainage Act, IE of 1882, B. O., 
` to the Collector and brings this suit for con- 
tribution against the other painidars and 
dar paintdar and prays for a decrees either 
against the patnidars or the dar-painidaras. 
Under section 55 of the Act the plaintiff 


as & semindar is entitled to claim payment 


from the patnidars who hold immediate- 
ly under him: but he is also a painidar and 
as guch he is entitled to claim payment from 


- the dar-painidars including himaelf, subject, of .- 
course, to any equities arising between the . 
The first - 


painidars and ihe dar-patnidars. 
Court gave him a modifed decree against 


the dar.paímidars. The Courb of appeal bas . 


sob aside the decree on-the ground that no 
apportionment having been made by the 
Collector finder section 59 of the Act, the 
plaintiff is not entitled to get anything. ' The 
plaintiff appeals, and on hia behalf it is oon- 
tended that the learned Judge is wrong in 
that the apportionment contemplated by -sac- 
tion 59 applies only when there .are several 
tenures covering several parcels of land in 


an estate and not toan eatate whichis lei 


in its entirety -to tenure-holders and sub- 
tenare-holders. I think this oontention is 
right. The apportionment i is directed to be 
made rateably “in the proportion of benefit 
so received or area so benefited or proteated.” 
The word "so" refers back- to section 58 
which provides for apportionment amongst 
several estates or semindars rateably in pro- 
portion to the respective benefits derived by 
such estetes from such works or repairs or 
in proportion to the areas of the lands benefit- 
ed or protected thereby, etc. So that the ap- 
.portionment, whether under section 58 or 59, 
is amongat different areas benefited . by the 
works. Nosuch apportionment could be 
made in this case as the whole-estate is 
comprised in the paint and the dar-paint and 
it is the same area that has received the 
same benefit. In the absence of & contract 
to the contrary, the dar-printdarg who ^ are 
. jn direct possession through the cultivating 
'ryols would be the only parties benefited 
by the worksand ultimately liable for the 
dues. It would be & useless waste of litiga- 
tion to force the plaintiff to a suit in the 
first instance against the paimidars, leaving 
the latter to bring a farther suit against 
. the dar-painsdars. I think the judgment of 
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the learned Munsif is right, and J set aside 
the deoree of the learned Districh Judge and 
restore that of the learned Munsif with coats 
in all Courts. 

Appeal allowed. ' 





= MADRAS HIGH COURT... 
Orvrin Revision Perrriow No. 492 or 1910: 
May 4, 1911. 
. Present:—-Sir Arnold White, Kr. Ohiet 
, Justice. ` 
AMMATUL WAHAB RAHMAT. UN- ` - 
NISSA BEGAM SAHIBA, Br age AGENT, 
MAHOMED ANSUDIN SAHIB— 
PETITIONER 


"Vn 


versus i 
< ARMED 1 HUSAIN SAHIB xD CTHERE— 


RESPONDENTE. 

Ciril Procedure Code (Aci V of 1909), s. 188—Com- 
 mission— Ewamination of party to sust or procesding=— 
Application of section. 

Tho provisions of section 133, Civil Procedure Code; 

eare not restricted to the examiuation of witnesses, 
They apply also to parties to sulta or proceedings 
before the Oguri. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
- order ofthe District Oourt of Obingleput, 
dated 18th March 1910, in O. M. P. No. 
136 of 1810, in Original Suit Ro. 12 of 
1908. 

Facts.—This was an E akan ap- 
plication for examination of plaintiff, a parda- 
nashin lady on commission under ‘sec 
tion 182 of the Oivil Frocedure Code, 1908. 
The District Judge rejected the applica- 
tion on the ground that the section was 
not'spplicable to parties to suits or pro- 
‘ceedings. - 

The petitioner then agi to the High 
Court in revision, 

Mr. Joseph Satya Nadar, 
tioner. 

Mr. J. Krishna Row and M. O.V. Ananta 
Krishna Iyer, for the Respondents. 

Order.—The learned Judge seema to 
have based his order refusing the application 
fora commission on the ground that the lady 
Was & party. 

This, in my opinion, is nota ground for 
refusal, when the question is whether, in view 
of the provisions of'mection 132 of the Codd, 
& lady is entitled to be exempt Hom personal 
appearance in Court. " 


^ 


for the Peti- 
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.I :express^no opinion as to whether & 


commission should or should not issue in the 
gage, = >; fk 
I set aside the order dismissing the appli- 
cation and direct the application to be reator- 
ed to the file. Costa will abide the result of 
the suit, 
< Order set ande, 





MADRAS HIGH COURT. 
Civ Revision Petrrion No. 121 or 1910. 
July 26, 1911. 
|. Present: —Mr. Justice Ayling and 
.Justice Spenoer. 


Tun MUNIOIPAL COUNCIL or KUMBA- 


KONAM.—Prarmrrirr—P sritioz En 
f térsus 
ABBAHSAHITB—Derarpast— 
` RESPONDENT. MP 
Madras District Municipalities Act (Mad, Act IV of 
1884), ss. 92, 101—Oomtract. Act(JX of 1872), ss. 11, 
23— Powers of a Corpo ation how to be construed—Bighb 
to farm owt slaughtering sess. s 
. The ont by a Municipal Council of the 
right to collect slaughtering fees is not authorised by 
the Madras District Municipalities Act (IV of 1884). 
Therefore, a lesse of the right to collect fees on the 


slaughter of animals is yold under section lland. 


section. 28 of the Oontract Act. 

The powers of a stetutory Corporation must be 
strictly construed and what is not permitted to moh & 
body must be taken as forbidden. Therefore, the fact 
thata Municipal Counoil is erprosely granted the 


4 


power to farm out tolle doeg not imply that ib can 
also farm ont the collection of slanghtering feos. `` 

The U | of Mad:as. v. Musthan Sarb 
11 Ind. Oax. 066, followed. 

Abdulla v. Mammod, 20 WL 156; Marudamuthu Pula 
- v. Bamgasami Mooppen, 24 AL 401, referred to. . 

Petition, under section 25 of Act 1X of 1887, 
praying the High Oourt to revige.the decree 
of the Subordinate Judge's Court of Kumbe- 
konam, dated the 5th November 1909, im Small 
Cause-Suit No. 932 of 1906. 

- Mr. K. Ramachandra, for the Petitioner. 

' Mr- T. R. Venkatrama Sarêm, for the 
Respondent. "s - 

Judgment.—tThe 

Kumbakonam' Municipal Council sued the 
reapondenton the Small Cause side to recover 
the balance due by him under a lease whioh 
he had-taken of the right to collect fees" on 
the slaughter of animals, which the Oounoil 
are entitled to levy under section 191 of the 
District Municipalities Act Madras Aot 1V of 
1884. The Subordinate Judge dismissed thé 
sujt on the ground that the Council was not 


* 


petitioners, the. 


empowered, to lease the right in question, 
and that the.contraet sued on wag illegal 
and could not be enforced. This is the deoree. 
which we are now askod to get aside on 
revision. 

. A case of e precisely similar character, 
though arising’ in the city of Madras, turning 
on the legality of a Municipal Council leasing 
out the right of collecting slaughtering fees 


has been decided by Walla J., | The 
- of Madras - v. Musthan Barb (1) ? and 


although it was decided with reference to 


. the provisions of the Madras City Muncipal 


Act III of 1904, and not of the Bistrioó 
Municipalities Act, yet the provisions in the 


. two Agts in this respect run on so nearly 


identical lines that the reasoning of the 
learned Judge applies with equal foroa to 
the present case. Admittedly, the District 
Municipalities Act does not expressly authorise 
the leasing or farming ont of the right to ool- 
lect slaughtering fees. Of the several taxeg - 
leviable under the Act the only one in 


- respect to which such a provision is tu be 


found is the case of Municipal tolls (section: 
92), It is urged that such &' power is. 
granted by implication as a necessary incident. 
to the right of levying. Bat, in. the first 
place, it cannot be said that the right of farm- 
ing out is in any Way necessary to the exer- l 
cise of the right of levying such fees which 
may be naturally and easily oolléoted- by 
Municipal subordinates as has been done for 
a certain period in this vary case. Secondly, 
the fact that there is an express grant of 
the power to farm out tolls, is difficult to 
reconcile with the idea that the authorisation 
to levy carries with it an implied power to 
farm out. The mere fact thatthe Municipal 
Account Code containa provisions for the . 
farming out of slaughtering fees and other. 
taxes besides tolls, does nob, in our gpinion, 
throw any light on the interpretation of the 
Act in this respect. We muet, therefore, hold - 
that the farming out of the right. to collect 
slaughtering fees is unauthorised by law, and 
is wlira vires. Is the suit ooniraot, therefore 
void and unenforceableP Woe -are forced to 
the conclusion that it is so both as infringing 
the provisions of section 11 and section 23 
of the Indian Contract Act, IX of 1872. Thea 
powers of & Corporation must be atrictly con- 
stroed and it is hardly too mnoh to say that 
what is not permitted to such a body ia for. 
(1) 11 Ind. Cas. 665. | 
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bidden. To quote from Halsbury’s Laws of 
England, Part 8, Article 805,— 
Wheres Oorporation i is created by Statute, 
its powers are limited and circumscribed by 
‘the Statute creating it, and extend no further 
than is expressly stated therein, or is neces- 
sarily and properly required for carrying 
into effect the purposes of its incorporation. 
What the Statute does not expressly or 
impliedly authorise is to be taken to be pro- 
hibited. If, for instance, the subject-matter 
of a contract is beyond the scope of the oon- 
' stitution of the Corporation, itis ultra vires, 
that ig, ib is beyond the powers of the 
Corporation to make the contract, which is, 
therefore, void ab imfio and cannot be rati- 
fied." i 
The above reasoning exactly covers the 
present case. It has been suggested that 
the provisions of the Indian Oontract Act 
are not exhauative and that section 11, which 
deals with competency to contract, does not 
contemplate the case of a Corporation. But, 
even if thia beso, the matter must be desided 
in the light of general principles of law da 
ex pounded in the passage quoted above, and 
the result is the same. It ia argued for 
the petitioners on the authority of the cane 
reported in Abdulla v. Mammod (2) that, 
nevertheless, the contract can be enforced 
against the defendant. In that case Bashyam 


_Iyenger, J, held that a sub-lease by a 


ferry renter though prohibited by the terms 
of his lease and invalid against Government, 
might be valid as against the sub-loasseo. 
The case is easily distinguishable on the 
ground thatthe sub-lessor in that case was 
& private person and no question arose of the 
peouliarly fettered position of a statutory 
Oorporation. À- contract which, like the 
suit contract, is void ab inito, cannot be 
enforced. [Of. Marudamuthu Plai v, Ranga- 
samt Mooppan (3).] ` 

We must, therefore, hold that the mit 
contract was void and unenforceable, and that 
the Subordinate Judge was right in dismissing 
the anit. 

The petition is Hiemingod with costs. 

Petition dismissed. 
(3) 26 M. 158. 
(8) 24 M. 401. 


INDIAN OASES. 


e 


[1911 


AJMER-MRRWARA JUDIOIAL COMMIS- 
SIONER’S COURT. 
: §eoomp Orv Arrar No. 16 or 1910. 
March 2, 1911. 
Present: —Mr. E. G. Colvin, J. O. 
ABDULLA KHAN— APPELLANT 
CITEA 


SUNDA AXDANOTHEE—HEKPOXDENTS. . 
Pre-omption—Muhammadan Law—Local Law— 


- Adoption—Oustom—Villags Ramaar—PFormalities ^ of 


Muhammadan Law not observed. 


- Àdoplion is not. by the Muhammadan 
Law but thoro is 5 custom of adoption which is 
fully the village community of Ramsar. 


by 

i pes Il of the Ajmer Laws Regulation No, III 
of 1877 governs pre-emption anita in Ajmer Merwara 
and by it the right of pre-emption is nob limited to 
Mubammadans or to any other sech.  . 

Relationship counts for & great dealin the matter 
of pre-emption under the Local Law. < 

Where the claim of preemption proceeds only on 
Muhammadan Law, the obserranoo of certain formati- 
tios is almoat indispensible, but where a Local Law has 
been enacted to provide for a special case and no 
specific reference has been made in that law to such 
formalities, their non-obserranoe cannot be regarded 
aa rendering the whole law nugatory. - 


Seoond appeal against the order of the 


District Judge, Ajmer-Merwara, dated the 


7th July 1910, reversing that of the Extra 
Assistant a KA AA pakan lst class, and Bub- 
due lst Olasa, Ajmer. 

F. Q. Mahia - (with him Mr. Gouri- 
a. forthe Appellant. >`. 
-~ Mr. Ganga Ham, for the Respondents. 


Order.—I am unable to agree with the 
view taken by the lower Appellate Court in 
this case. The District Judge holds that the 
plaintiff cannot be the adopted son and is not 
the legal heir of Kallo Khan; that the right 
of pre-emption is a nedaliacly Muhammadan 
right or custom; that neither under the Mu- 
hammadan nor the Local Law is relationship 
a ground for the exercise of a right of pre- 
exption. lam unable to agree with any one 
of these views, when the‘oase concerns im- 
moveable property in Ajmer-Merwara in the 
village of Ramsar. In the frst place, it 
seems to be quite clear that the plaintiff has 
succeeded to the rights.of Kallu Khan,, 
whether as his adopted son or not, bis suc- 
cession to Kallu Khan's property does not 
seem to be seriously dispnted. There is 4 
considerable amount of evidence to show that 
Kallu Khan adopted the plaintiff, ard al- 
thorgh it is true, as remarked by the- District 


_ Judge, that an adoption as such is not recog- 


nised by the Muhammadan Law, the wajib-uh- 


hs 
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ark of Ramsar village, an extract-from which 
I have allowed, fór reasons duly recorded, 
to be brought upon the reoord, showa clearly 
that there ia & local custom: of adoption in 
that place, and that adoption is. fully reoog- 
nised by the village oommunity. This evi- 
dence was not before the Diatrich Judge, and 
his conclusion on this point is, therefore, & 

-very material one, but the wajtb-wl-ars oon- 
taing evidence which appears to me to be of 
Importance in the decision of thia case; and it 
is to be presumed to be correct unless the 
contrary is shown. It undoubtedly gnvoa 


. some additional strength to the plaintiff's ` 


claim; although, m my opinion, the fact that he 
had succeeded to Kalin Khan's rights in the 
village is in itself a auffloient ground for him 
to proceed on. Ag regards the right of pre- 
emtption being a peculiarly Muhammmadan 
right or custom, I scarcely think this is the 
case in respect of immoveable property in 
Ajmer-Merwara.. Chapter II of the Ajmer 
Laws Regulation, III of 1877, deals with pre-- 
emption, and it gives certain rights to certain 
classes of proprietors, whatever their creed 
or caste. These rights of pre-emption are 
not limited to Muhammadans or to any other 
sect. As regards the. view that relation- 
ship affords no ground for a right of pre- 
emption, this is scarcely true even under 
Muhammadan law and is certainly not proved 
under the Local Law. The persons who have 
the first claim to pre-emption under Muham- 
amdan law or oo-sharers and co-sharers are 
generally relations. The Ajmer Laws Regu- 
lation (section 9) says distinctly that the 
right of pre- -emption belongs to oo-sharers in 
tenure, sm order of their relationship to the 
vendor or mortgagor; and then oo-sharers in 
the whole mahal tn the same order. It is clear 
that relationship counts for & great deal in the 
matter of pre-emptiqn, under the Local Law. 
If there is no co-sharership, then membership 
of the same village community oounts. It 
remains to consider what is the relation- 
ship of the plaintiff and of Ahmed Khan 
respectively to the vendor Sunda. In the 
absenoe of the geneological tree of the pro- 
prietors of Ramsar village (which ought to 
have been on the file), I have examined the 
plaintiff, and there is also a fair amount of 
evidence on the file. It appears that the 
plaintiff and Sunda both belong to the 
Ponwar Thok or mahal of Ramsar village. 
Abmad Khah is a Pathan, it is doubtful 
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whether he holds any proprietary righta in 
the village, and the point is immaterial, be- 
cause it is quite oertain that he does nob 
belong to the Ponwar Thok, and is not a 


_oo-sharer with the Ponwar Proprietors, Thero 


proprietors posseas, in my opinion, & right of 
pre-emption to the lands in this oase under 
section 9 (secondly) of tha Ajmer Laws Begu- 
lation, and the plaintiff, being the only person 
who had set up that claim, is entitled to a 
decrees. The lower Appellate Court has based 
its judgment largely on the fact that the for- 
malities required by the Muhammadan law 
(talab-i-mowasabat and talab-t.1shtihad) were 
not daly observed by the plaintiff. There is 
no dóubt that where the claim proceeds only 
on Muhammadan Law (pre-emption in land or 
honses in a town for instance) the observance 
of these formalities would be almost india- 
pensible. But where a Local Law has been 
enacted to provide fora special case and no 
specific reference has been -made in that law 
to auch formalities, their non-obssryance 
cannot be tegarded as rendering the whole 
law nugatory.. As regards the propinguity 
of the fidlds to the plaintiff’ a lands, this point 
does not come in at all in this case. It ig 
the third ground for olaiming pre-emption 
under the Muhammadan law; but the ground 
on which this decree is given is on the 
stronger ground which both the Muhamma- 
dan andthe Local Law recognise, that. the 
claimants are really partmers of the vendor 
in the same mahal, J, therefore, reverse the 
finding of the lower Appellate Court and 
direct that the plaintiff be entitled to the 
right of pre-emption in the three flelds in 
question on payment of Hs. 459 to the de- 

fendant Ahmed Khan within six months from 
this date. Ponts on the respondent throngh. 


out, Appeal accepted. 





AJMER-MERWARA JUDICIAL UOM MIS. 
STONER’S COURT. 
MIcOELLANNOUS U1vIL ApPPLIDATIOX No, 103 
or 1910. 

Deoember 17, 1910. 

Present: —Mr. BH. Œ. Oalvin, J. O.. 
BADRUDDIN.—A PPLIOA NT 
tersus 
Musammat BISMILLAH AND ANOTHER— ' 


T E Parry, 

erence to the High Cowrt of N-W. Provinoes 

Question of fact—Second appeal. T ial 
There can be no referenceto the High Court of 


i 
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the North-West Provinces where tho question in. 
volved is oné of fact and not of law. 

There is no provision of law for a reference to the 
High Court of an Ajmer case which has been decided 


by a second Court of appeal 


Application for review of; the goder of 


the Judicial Commiasioner, dated the 23nd . 


August 1910, confirming the decision” of the 
District Judge, Ajmer-Merwara, . 
Order.—I have considered this appli- 
cation carefully, buf I see no reason to 
modify my previous orders. “Nor can the 
. case be referred to the High Oourt of the 
United Provinces, as desired, because (1) the 
. question as to a marriage having taken place 


. was one of fact, not of law; (2) there is no 


a 


provision of law for a reference to the High 
Oourt of the United Provinces of an Ajmer 
ease which has been decided by as second 
Court of appeal. The application is rejected. 
Application rejected. 


ALLAHABAD HIGH OOURT. 
- Rzoowp Orvis Arrar No. 418 or 1911. © 
July 13, 1911. 
Preseni;—Sir George Knox, Kr., Judge, and 
Mr. Justice Piggott. 
Sayed X MOHSIN ALI-—DIOREN-HOLDNER— 
a 
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RMBPONDNNT. . 
Qe Procedwre Code Kai V of 1908), a. 43 (8)— 
Faeculion— Frand—Timitation. 
The effect ofthe provi») ombodied in clause 2 of 
section 43 of the Code of Oivil Procedure, luOB, is 


that the bar to execution created by the first olause of . 


the same secon’ is removed fore period of twelve 
earsform any date on which itis held that the 
adgment-debtor has by fraud prevented the execn- 
tion of the decree. 
Srinath Guho v. Yusuf Khan, 7 O. 550; 9 C, L, E, 884, 


^ disHinguishod, 


Second appeal from the decision of the 

xp Judge of Agra, dated the 16th Janu- 
911. 

Mr. S. K. Dar, for ilis Kaelan 

Mr. Satya Ohandra Mukherjs, for the - Re- 
spondent. 

Judgment .—tThis i ia & second appeal 
in an execution casg arising out ofa deoree 
passed on the 8th of June 1891. The question 
.to be decided is, whether the application for 
execution out of which this appeal arises is or 
is not barred by the provisions of section 48 
of the Code of Oivil Procedure. We find that 
in the year 1906 there was an application for 
execution by arrest of the judgment-debtor in 


. connection with whioh the dispute between © 
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the parties was carried up to this Court in . 
second appeal. The finding of the Additional 
Subordinate Judge in his judgment dated 
the 6th of June 1907, which was affirmed 
by this Court on appeal, was to the effect . 
that that application was not barred by the 
provision of section 48 afores&id because the 
judgment-debtor had by fraud prevented exe- 
cution of the decree at various times within 
twelve years immediately before the date of 
the spplication then .in question. Those 
dates are set forth in the judgment iteelf 
and the last date there given is the 10th of 
June 1904 when & warrant for arrest of this 
judgment-debtor was applied for and the 
finding is that the judgment-debtor was 
guilty of fraud in that he sncoeasfully evaded 
arrest, We are .of opinion that, upon 4 
correct interpretation of clause 2 of section 
48 of the Code.of Civil Procedure, the effect 


. of the proviso embodied in that -clause is 


that the bar to execution created by the 
first clause of the same section is removed for 
& period of twelve-years from any date 
on which it is héld that the judgment- 
debtor has by fraud prevented the ere- 
cution of the decree. We have been 
referred to a ruling to the contrary in the 


-caso of Sri Nath Guho v. Yaswf Khan (1). 


But it seems to us thet the learned Judge 
who decided that case has not given due 
effect to the words: “Nothing in this section 
shall be deemed” at the beginning of cl&nse 
2, section 48 of the Code of Oivil Procedure. 
We are accordingly of opinion that this appeal 
must prevail and that the orders of both the 
Courts below must. be set aside and the 
learned Munsif directed to restore the appli- 
cation for execution to his file and endeavour 
to execute the warrant of arrest applied for 
by the decree-holder. If, as the learned Judge 
seams to think, there is reason to suspect that 
the decree-holder has applidd for this warrant 


_of arrest without serious intent of getting ib 


executed, it should be easy enough for the 
Court to deal with such tactics on his part. 
The application has been dismissed merely on . 
the ground that ib is barred under the 
provisions of section 48 of the Oode of Civil 
Procedure and in that opinion we are unable 
to concur. The appellant will get his costs 
of these proceedings including in this Oourt 
fees on the higher scale, l 

) Appeal allowed, 

(1) 7 C. 658, 8 0. L. R. 834 | 
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(s.-a. 14 O. O. 181.) 
OUDH JUDIO(AL COMMISSIONER'S 
COURT. j 
Sxooxp Orra: Arema No. 257 or 1910. 
April 19, 1911. 
Present:-—Mr. Evans, J. O. _ 
PEARE LAL-—PrauTIRI — APPELLANT 
DETTES 
LALA (DEAD AND AFTER HIS DEATH Musammat 
MANJHLO, ms wibOW) AND OTHNRS— 
DrriNDAMTS—HESPONDENTE. 

Transfer of Property Act (IV of 1888), s 54- “Tan. 
gible wmoreable property'—Undivided share in im- 
moveable property— Registration wot compulsory in case 
of sale of undivided share in Popen bes property, if 
valus under Re. 100. 

An undivided share in binagi property ise 

“tangible immoveable property” wit the “meaning 
of section 54 of the Transfer of Property Act and, 
therefore, n sale of such property, if under Hs. 100 in 
value, is not oompulsorily le. 

Khoirats v, Sanda, 2 O. O. 74, referred to. 

Pakhr-ud-din Ahmad v. Musammat Rasulan, 3 0. 0, 


9, distinguished, 
M rine: lam v. Peru Mal Reddi, 18 M. 454, rofer- 

Appeal against the deoree of the Subordi- 
nate Judge. Bara Banki, dated the 28rd March 
1910, reversing that of the Munsif, Fateh- 
pur, dated the 20th December, 1908. 

Mr. B. Manuel, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents, 

Judgment.—The appellant in this 
coase obtained a sale-deed from one Bechu, 
defendant No. 8, on 14th of July 1909, with 
respect to one-third share in & house and 
shop. Heinstituied this suit for possession 
' of this share and mesne profits against the 
8rd defendant on the 9th of August 1909. 
It has been found that defendants reepond- 
ents Nos. 1 and 2 are brothers of defendant 
No. 8 and they obtained an unregistered 
sale-deed from him of the share olaimed by 
the appellant in 1908. It is admitted that 
each of these defendants has one-third share 
and it hasbeen found by the lower Court 
that they have not divided the property 
which has been in possession of tenants for 
some time. The lower Court bas held that 


the sale deed held by the respondents Nos. 1 


aud 2 has preference over the appellant’s gale- 
deed and he referred to the case of Khatrati 
v. Sands (1) In that case it was held that 
tangible immoveable property means lands, 
buildings, ete, which can be made the 


subject of possession deliverable by the seller 
(1) 20 O. 74 
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to the buyer either immediately or througli 
the medium of tenants. It is conceded that 
the case depends u n the interpretation of 
the words tangible immoveeble property” in 
section 54 of the Transfer of Property Act. 
If an undivided share in s house or shop is 
intangible immoveable property then the 
appellani'g sale-deed has preference, otherwise 
it has not, For the appellant Mr. Manuel 
relies on the decision in Fakhr.ud din Ahmad 
v. Musammot Rastlan (2) bub ihat was a 
decision whioh dealt with the meaning of 
ihe words "physical possession” in Article 10, 
Schedule II to the „Limitation Act «f 1877. 

Mr. Spankie decided that there could not 


abe pbysical possession af an undivided share 


in land, because it was not possible to obtain 
possession of it by means of any corporeal or 
perceptible act. I do not find that this rnl- 
ing is an authority as to the meaning of the 
words "tangible" and ' ‘intangible " in geotion 
54 of the Transfer of Property Aot. 

In Shephard and Brown's Commentary 
on the Transfer of Property Act, page 185, 
the distinction between tangible and in- ~ 
tangible property is explained— |, 

"The distinction between tangible id 
intangible property may be compared with 
that made by Hoglish Law between corpo- 
real and inoorporeal hereditaments. The 
latter, which comprise such rights: as ease- 
mente, oorodies, franchises, annuities and rents 
can be transferred “by deed only, and are, 
therefore, said to lie in grant and not in livery. 
Only for corporeal  hereditnmeniís was 
feoffment, which implies livery, the proper 
mode of transfer. By ‘tangible’ property 
is, no doubt, meant landa, buildings, eto., which 
eed stele or through fhe medium of tenants 
may be the subject of pcssession deliverable 
by the seller to the buyer. By the phrase 
‘reversion or other intangible thing’ it is 
apparently intended to denote all tha varions 
interests which are included under the general 
iiile immoveablq property, but do notany 
morethan choses in action involve pcasession.” 

The only ruling which can be traced upon 
this section is Subramaniam v. Peru Mal 
Reddi (8). In that case the learned Judges 
remarked as below as to the meaning of seo- 
tion 54 of the Transfer of Properly Act:— 

"Though the language is not very clear 


it seems to us probable that ne Legislature 
2) 20.0.9 
(8) 18 M. 464, 
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intended to distinguish between vested and 
contingent interests in immoveable property. 
In the case of the latter -all sales were made 
compulsorily registrable, but in the case of 
the former only sales of the value of Re. 100 
and upwards. Tho effect of this was to 
preserve the distinction created bylseotions 17 
and 18 of the Registration Act, and section 
54 was. no doubt enacted with reference to 
these provisione.” > 

A similar view of the lew is taken in 
Gour's Transfer of Property Act in paragraph 
810, at page 504. In my opiniun the object 
of the Legislature in providing that the sale 
of sn intangible thing must be made by & 
registered instrumentis obvious. It would 


be, practically impossible to give possession cf - 


& contingent interest in immoveable property 
except by-a written document, but itis quite 
easy to give possession of an undivided shard 
in immoveable properly either directly or by 
handing over to the purchaser a proportionate 
share in therent and for that reason it was 
not considered advisable to make such eale 
compulsorily registrable, if-nnder Rs. 100 in 
value. ,The appellant in this case could 
easily have ascertained the real facta connect- 
' ed with the properly before making a pur- 
chase of this undivided share and -ihis he 
failed to do. I. consider that the view of 
the Jaw taken by the learned Subordinate 
Judge is correct. 
I dismiss this appeal with coste. 
: Appeal dismissed, 





: (s. o. 14 O. O. 164.) 
.OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rear Appmat No. 84 or 1909: 
April 19, 1911. 
Present:— Mr. Evana, J. O., and 
Mr. Piggott, A. J. O. 
ARJUN SINGH. asp oruzgg——DrrarpaNTS— 
` * APPELLAETE 


vcersews C 
RUDRA PARTAB SINGH-—PruxmEEF— 
RESPONDEAT. 

Lambardar, suit by, against co-sharer for his shore 
of recente  paid— Contribution, suit yor— Qo-eharer 
specification of hability of—interest recoverable fiom 
defaulting co-aharer. : 

A suit by a Lambardar against his co-sharars for 
revenue paid by tho former on ihe Jatter’s default 
differainro particular from n ordinary anit for 
contiibution and tho decice in tnch p mit should, 
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therefore, instead of being joint against all the 
co-sharers, specify the liability of each co-sharer 
woporately. ` 

Manna Lal v. Kefayat-wliah, Board of Revenne -8. 
D. No. 10 of 1884, distinguished. ° f 

A Lunbardar is entitled to recover interest from . 
the defaulting oo-sharers. e 

Kamalaew nal v. Peeru Meera Leviat Rowthen, 20 M. 


` 481, referred to. 


Appeal against the decree of the Deputy 
Commissioner ; of Sultanpur, dated 16th Bep- 
tember 1909. 

Mr. Mumias Husain, for the Appellanta. 

Babus ‘Basudev Lal, Gokul Prasad, Raj 
Kumar and Jamks Prasad, for the Hespond- 
ent, 

Judgment. 

Evans, À. J. C.—The facts of this care 
are Beb forth in this Courts order, dated 
March 1910. Certain issues were 
remanded to ihe lower Court with. the 
object of ascertaining whether the oon; 
stitution of the makal was such that the 
peveral liabilities of the proprietors of each 
patis could be ascertained. The findings are 
unsatisfactory, because they practically 


-amount to a finding that nothing can be ; 
- ascertained from the village papers as they 


exist, 

Upon these findings the learned Oounsel 
for appellants contends that as this Court 
has laid down that it cannot accept the 
general principle of joint liability of co- 
sharers for revenue paid by -the Lambardar, |. 
the claim should be dismissed as against ap- 
pellants, because the reapondent has failed 
to show what is the exact amount due from 
appellants. But the learned Oounsel has 
also stated that his clients, to save further 
dispute, were prepared to accept -the report 
of the Commissioner an tothe liability of 
their patti which amounts to Rs. 59-5-6 aá 
act forth in paragraph’ 16 of his report. It 
appears to me that it is ddvisable to set forth 
folly the reasons why this Court cannot 
acoeptthe proposition that share-holders are 
jointly liable to a Laembardar for reveaue 
paid by him. In Thomson’s Directiong for 
Revenue Officers—a book which is the basis 
of our Revenue Law—it is set forth in 
paragraph 258 that “a proprietor, who is 
algo the representative of a village ccm- 
munity, can demand from bie co-parcenera 
whatever the villege custom prescribes to 
be due from them, vis., iheir quota of the 
Government revenue nnd of the authorised 


village expenses, This may be either a fixed 
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amount determined at the time of Settle- 
ment, or ib may belevied at a fixed rate 
on his lands onultivated or unoultivated, 
or it may be determined ascording to the 
annual bachh or equal distribution. The 


equity of the demand iu such casos must be ` 


settled by a reference tothe village custom, 
as seb forth in the administration paper at 
the time of Settlement, or if that be inoon- 
clusive, by evidence taken at the time." 
There is a decision of the “Budder De- 
waney Ádawlat" (N.-W.P. No.” 731 of 1860) 
quoted in Mr. Irvine's Rent Digest, page 283, 


in which it is implied-that the Lambardar can ` 


only recover the qwola of Government revenue 
due from the sharesholders concerned 
The only ruling cited to the contrary is that 


which is referred to in ouf order, dated 18th . 


Maroh, 1910, [ Manna Lal v. Kifayat-ullah 
(1)], but Iam not prepared to accept that 
decision as laying down any such broad prin- 
ciple as that for which respondent contends. 


I take it^ that a suit by a Lnambardar ` 
against a co-aharer for revenue paid by the 


Lambardar in defaylt of the oo-sharer differs 
in no partioular from an ordinary sult for 
contribution and it is not shown that there is 
any principle of Revenue Law ‘ander which 
we could legally pasa a joint decree against all 
the co-sharers. We have been referred to a 
decision of Mr. Ohamier in Ohandra Bhai v. 
Suraj Prasad (2) where the point for deci- 
sion was, whether.a person paying revenue 
for others does not thereby acquire a charge 
upon the defaulter's property. This does 
not direotly touoh the point for decision in 
thia case, but it indicates that a person pay- 
ing revenue for another haa no apecial status 
or privilege which places him ina position 
different from a plaintiff in an ordinary suib 
for contribution. I would hold, therefore, 
that it lay on the respondent to prove clearly 
the quota of revenue, dite from the appel- 
lanta and, as he has failed to prove this to 
our satisfaction, I would find that appellants 
are liable only for Rs. 59-5-6 as admitted, 

Appellanta object to pay interest, For 
respondent we are referred to the special 
provisions of section 184, Land Revenue 
Act, whioh lay down that arrears of revenue 
due from a defaulting co-sharer can be re- 
covered with interest. 


RS. Select Decision of the Boerd of Berenuo Ao. 10 
1884. 
^2) 8. O. A. No. 340 of 1910. 
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Appalti rely on he case of Kamalammal 


v. Peeru Mesra Levoai Rowihen (8). I take 
ib that the provisions of the Revenue Act 
amount to » special authority having the 
force of law entitling a Lambordar to recover 
interest from a defaulter, I, would therefore, 
allow the respondent interest from date of suit 
at 12 per oen. te this date and hereafter at 6 
per cent. until realisation. 


&.separate decrees against appellante for 
Ra. 59-5-6, with -interest at 12 per cent. 
from date of suit to this date and hereafter 
at 6 per cent, until realisation and propor- 
tionate costs in the first Court. The respond- 


- ent will have to pay appellants’ cost in this 


Court and these should be deducted from 
the total deoretal amount due from appel- 
lanis. The joint decree against the remain- 


irg oo-sharers must be altered to one for 


Hs. 7,497-12-1 with costs and interest as 
ordered by the lower Court. " 

Piggott, A.J C.—I oonour in the order 
proposed to be passed by my learned colle- 


.pgue. -l hold that where a Lambordar has 


paid Government Revenue due from himself 
and other oo-sharera in a mahal, it does nob 
necessarily follow that, because all the co. 
sharers are jointly nd severally liable to 
Government for the total demand assessed on 
_the mahal, therefore, the remaining oo-sharers 
are jointly and severally liable to the 
Lambardar for the ‘balance of what he paid’ 
after deducting the sum for which he is per- 
sonally liable on his own share. ^ The general 
principle is, that each co-sharer is liable to 
the Lambardar for his own quota, that is to 
say, for the proportionate amount due on his 
rateable share in the proprietary right in the 
mahal. No doubt, under section 184 of the 
Land Revenue Act,the Oollector might pro- 
-oged jointly against a number of oo-sharers; as, 
for instance, by attachment of their total 
shares in one single proceeding; but the 
-wording of the section itself shows thatthe 
remedy given is against each individual co- 
gharer, or any person in possession of 


his share.” The Collectorp even though be 


“might, for convenience sake, attach the 


shares ‘of a number of co sharers in one 
single proceeding, would have to deal with 
tha account ag between the Immbardar and 


- each co-sharer £ingly before the proceed. 


ings came to an end. I do not, howevor, 


- (8) £0 M. 481, 


I would, for the 
_ abovereasons, acoept this appeal end pass ' 
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wish to commit myself to the proposition 
that, in no possible case oan a joint decree be 
passed in favour of a Lambardar against 
more oo-sharers then one in & suit under 
rection 108 (16) of the Oudh Rent Aot. 
We guarded ourselves on this point in 
our.order of remand in this case, and with 
reference to the Board of Revenue’s decision 
in Manna Lal v. Kifayat-wHah (1) expressed 
our opinion that & joint decree was rightly 
passed under the circumstances of that case. 
I am not sure that the meaning and object 
of the issues remitted by us have been 
understood by the Court below. We are 
dealing with a peculiarly constituted mahal, 
and we wished to ascertain how far there had 
been any specification of the Government 
demand amongst the various thoks and 
paitis. The reply iš in effect that a complete 
specification is impossible and, therefore, none 


- has been attempted. We found on examin- ' 


ing the evidence for ourselves that the 
specification as between the appellants in this 
case (qua co-sbarers in paiti Beni Pershad 
Singh) is completely specified except as 
regards one single village Ohitamanpur. 
With reference to this village the Uommis- 
gioner who firat -prepafed an account under 
the orders of the lower Court, and who seems 
to have made a very careful inquiry, pro- 


ceeded apon an entry in the village khasra - 


&ooording to which the guofa due from the 
oo-Bharers of this pats came to Ra. 86-5-0. I 
see no reason why this account should not be 
aocepted for the purposes of this appeal. 
The diffculty in the way of giving a 
separate decree against these appellants ia 
said to be that they or some of them are 
also mortgagees of mall shares or specified 
areas appertaining to other patits. It might, 
however, bes question between them and 
their mortgagors who was really liable for 
the quota of the Government demand asses- 
sed on the shares thus mortgaged. I find 
from a note appended by the Deputy Oom- 
migsioner : to the original report of the 
gentleman to whom heissued the Commission 
to examine the accounts that the plaintiff's 
own case in respect of two shares mortgaged 
to him waa that the mortgagors were liable 
for the land Revenue. He cannot, there- 
fore, contend that in the absence of evidence 
it must necessarily be presumed that liability 
is in every care with the mortgagees. On 
the case as it stands, therefore, I think we 


í 


may give s Separate decree against these ep- 
pellanta as co-sharers of palis Beni Pershad 
Singh, crediting all payments made by them 
towards their liability as such oo-sharers, ` 
and accepting the report of the Commissioner 
as my learned colleague has proposed. 

Br tuu Covrrt.—The order of the Court 
is that the appeal is accepted and a separate 
decree granted against the appellants for 
Ra. 59-5-6 with interest at 12 per cent. fram 
date of suit to this date and hereafter at 6 
per cent. until realisation and proportionate 
costa in the first Court. The respondent will 
have to pay appellants’ costa in this Court 
and these should be deducted from the total 
decretal amount due from appellants. The 
joint decree against the remaining oo-sharers 
must be altered to one for Rs. 7,497-12-1 with 
costs and interestas ordered by- the lower 
Court. à 


Appeal accepted, 


(a. c. 14 O. O. 170.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Orvin Appgat No. 80 or 1910. 
May 25, 1911. 
Présent: —Mr. Evans, J. O. and 
Mr. Lindsay, A. J. O. 
Raia INDRA BIKBAM SINGH—~— 
DurzexDAXT 
versus | j 
Babu OHANDIKA BAKHSH SINGH 
~- PLATSTIFF, AND OTHERS — DEFENDANTS. 
Declaratory suii—Title, establishment of— Facts 
ewisting at the iims of tnatifution of sust-—Specific Re- 
lief Act (I of 1877), a. 42— Hindu Laso—Hindu mother 
sucoéedimg to her son— Limited esiate—Consent of 
reversioners, legal efficacy of—Absoluie alienation by 
Hinds widow with reversioner a consent does not cotend 
to voluntary trensfere—-Oudh Estates Act (I of 1869), - 


a. 11. 


Tn a declaratory suit the plaintiff must establish 
his title even though the defendant may not pretend 
to be able to establish any title in himself. 

In such & snitthe Appellate Court has only to cop- 
sider the question whether the decision of the lower 
Court is correct with reference to the state of affairs 
which existed when the suit was instituted and oan- 
not take into considerdtion the bearing on the title of 
the oontending perties of facts which came into 
existence subsequent to the institution of the sult. 

Govinda v. Peramdevi, 12 M. 186, relled upon. 

A Hindu mother, sncceeding to the estate of her 
son as heir under the Oudh Estates Act, does not 
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possess an absolute. ostate but only a qualified one 
alienable under certain conditioni. 

Shso Partab Bahadur Singh v. The Allahabad Bank, 
25 thea relied upon. 

of a consent given by revermioners 
eae apes by a widow is to be attributed 
not to the widow's power to accelerate the vesting of 
the estate in the noxt reversioner, bub to the fact that 
it constitutes evidenos- of the propriety, eee the 
actual necessity, of the transaction. 

Collector of Masulipatam v. Oaraly Vencata, 8 M. L 
A. 589 a5 p. 650, 8 W. R. (P.O.) 61; Raj Lakhs Debia v. 
Gokul Ohandra, 18 M. T. A. 203, 8 B. L. R. (P. O.) 57; 
13 W. B. (P. 0.) 47, Bajsangi Singh v. Manoka nika 
Bakhsh Singh, 80 A. 1; 9 Bom. L.R. 1848; 19 O.W.N. 71 
(P. 0), 8 M.L.T. 1; 5 A.L.J. 1; Qhandi Singh v. Tangs 
Singh, 8 O. O. 21; The Deputy Commissioner Bitapwr Y. 
Aweeri Singh, 9 O. O. 104, followed. 

Nobokishore v. Hari Nath, 10 O. 1108, dissented from. 

The principle by which & Hindu widow is allowed 
to alienate absolutely with the oonsent of the rever- 
sioners o&nnob be extended to voluntary transfers 
made by way of gift without oonsideradon and for a 
purely wordly purpose. 

Bajrangi Singh v. Manokarnika Bukhsh Ningh, 80 A. 
1; 9 Bom. L. B, 1843; 18 O. W. N. 74 (P.0.);8 M. L. 
T. 1, 6 A. L. J. 1; Pilu v. Babaji, 84 B. 105; 4 Ind. 
Cas. 584, followed. 

Appeal against the deoree of the abordi 
nate Judge, Bara Banki, dated 3rd January 
1910. 

Mossra. Moh Lal Nehru, Jagmohan Nath 
Ohak, Ram Nath, E. Manuel, Panna Lal, Hart 
Kishan Dhaon, and Piyare Lal Bhargaea, tor 
the Appellant. 

The Hon'ble Rai Sri Ham, ani Babus 
Sarju Pershad and Rampat Ram, for Respond- 
ent No. 1. 

Baba Brsheshwar Nath, for. Respondents 
Nos. 3 and 4. 


Judgment,--This TR ET 
the Taluka of Mahagawan the greater 
portion of which is situate in the Lucknow 


` district. 


In 1857 the property was in the posses- 
sion of Raja Drigbije Singh. It was con- 
- fiscated by Government and granted. to his 
brother Pirthipal Singh, whose name was 
entered at No. 9 in List No. I and at No. 8 
in List No. II prepared under section 8, Act 
Iof 1869. He died onthe llth March 1877, 
and was sucoeeded by his son, Jadu Nath 
Bingh. Jadu Nath Singh died childless on, 
ihe 25th July 1879, and was succeeded by his 
widow ‘and her name was recorded in the 
papers. She died on the 5th May 1897, and 
on her death thenameof herhasband’s mother, 
Musammat Maharaj Rani, wes recorded. 


A document was executed by this lady on 
the 18th December 1904, whioh is described 
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by her as inttkal-nama purporting to.transfer 
the greater portion of the property to the 
plaintiff-respondent who is the son of Mahabir 
Singh, one of the reversioners of Jadu Nath 
The lega] position created by this 
transfer is the principal point in dispute in 
this case. tis sufficient to say here, that 
after this document was executed an applica- 
tion for mutation of nameM was made to the 
Revenue Courts asking that the name of the 
plaintiff-reapondent be recorded in place of 
that of Musammut Maharaj Rani: the plain- 
tiff-respondent was described as a minor and ` 
Musummai Maharaj Hanins his guardian. 
The application was finally disallowed with 
respect to tbe villages in the Lucknow 
district by the Board of Revenue onthe 5th 
December 1905, and with respect to the 
villages in the Bara Banki` district by the 
Commissioner of Fyxabad on the 9th March 
F998. 

The plaintiff-respondent instituted this 
suit on the 11th Dewmbər 1908, alleging 
that he had now comeof age and was in 
possession of the property. The oange of 
action as agginst the appellant was stated 
to be the objections taken by -him in ‘the 
Revenue Courts in consequence of which the 
Revenue authorities refused to remove the 
name of Musae mat Maharaj Rani from the 
Revenue. registers with’respect to the pro- 
perty in suit: paragraphs 12-20 of the 
pleint. His plaint contained the following 
prayers :— 

First, that & declaration be made that he 
is the absolute proprietor of the properties, 
detailed in lista A, Band () attached fo the 
plaint, at the present time and shall continue 
to besoin future after the death of Musam- 
mat Mahara} Reni who was impleaded as de- 
fendant No. 9. | 

Secondly, thab if the Gourt be of opinion 
that Musammat Maharaj Raui was in posaog- 
sion of the property, a decree for proprietary 
possession ‘be granted with respect to the 
property detailed above. The plaintiff-re- 
spondent impleeded as defendants Nos. 8 
and 4, his uncle Bechu Singh and bis father 
Mahabir Singh. 

The only defendant who contested the suib 
is the present appellant. He set up a 
Will said to have been executed by Pirthipal 
Singh in 1866 and also pleaded that Bechu 
Singh and Mshabir Singh were. not . res 
yersioners to Jada Nath Singh, on acount 
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of their illegitrmacy and he also set up the 


l and Girdhara were 


rcspcndent and 


existence of two nearer reversioners called 
Kalka and Girdhara. As to the deed of 
transfer, dated the 13th December 1904, 
set up by the plaintiff-respondent, he con- 
tended that it created no valid title in bis 
favour. 

The lesrned Subordinate Judge framed 
18 issues. For the purposes of this appeal 
it is sufficient to 
on the following main points:—He ‘held, 
Ara, that Musammat Maharaj Rani was not 
the absolute owner of the porperty baut 
held a limited interest in the estate like a 
Hinda widow. Secondly, that she duly exe- 
cuted the deed of transfer, dated the 18th 
December 1904, 
good and absolute title in favour of the 
plaintHt- "Respondent. Thirdly, tbat Bechu 
Singh and Mahabir Singh were the nearest 
reversioners to Jada Nath Singh. Fourthly, 
that the plaintiff- tespondent had been pub 


' in actual possession of the property. Fafthly, 


that the Will of 1866 set up by the appellant 
was not proved. Bizthly, that it was not 
proved that any reversioners called Kalka 
in existence, Upon 
these findings he beld that tLe plaintiff- 
respondent was entitled to a declaration that 
he is the absolute owner of this property 
and he made & declaration accordingly. 


. Against this decision this appeal haa been - 
. preferred by Raja Indar Bikram Singh, 


talukdar of Itaunja, The other defendants 
have rot appealed and it is conceded that 


' they do not contest the decision of the 


lower Court. There are 15 paragraphs in 
the memorandum of appeal, but we understand 
that the learned Counsel who appeared on 
behalf of the appellant does not wish to 
contest the decision of the lower Court as 
to the Will of 1866, oras to the existence 
of the alleged reversioners Kalka and 
Girdhara. Nordoes hecontest the decision 
of the lower Court as tothe actual execution 
of the deed of transfer,* dated the 18th 
December, 1904. He accepts the finding of 
the Cowt below that Mxusammat Maharaj 
Reni had only a limited interest in the 
eslaie such as is held by a Hindu widow, but 
he contesaig ite decision on the following broad 
grounds :— 

; Frat, ihat there was no actual trarefer of 
pcescesion of ike property to ibe plaintiff- 
{hat Musanmeat Maharaj 


~ 


and this transfer created & 


Reni remained in actual possession and the 
deed of transfer did not represent any genuine 
transaction. 

Secondly, that the deed of transfer con- 


^ ferred no title on the plaintiff-respondent 


~ 


geb forth his decision ~ 


all and Musammat Maharaj Rani oould 
not by this document confer any valid title 
on him. On these grounds-alone it is 
urged that the ‘plaintiff-respondent was not 
entitled to the decree which he obtained from 
the lower Court. 

"Before dealing with the appeal there is one 
preliminary matter which may be settled. 
The decision of the lower Court is dated 
the 8rd January 1910, and this appeal was 
filed on the lst April 1910. It is conceded 
that. Musammat Maharaj Rani died in June 
1910. The learned Advocate for the plain- 
tiff respondent contends that as the appel- 
lant does not contest the finding of the 
lower Court as to the Will of 1866, which. 
is .the basis of his title, he should not now 
be heard ip support of his appeal, because, 
according to the finding. of the lower Court, 
he has no title to the property at all and, 
therefore, has no status to intervene in a 
matter which does not concern him in any | 
Way. 

We are of opinion that this contention 
has no force. The causes of action set up: 
were the adverse orders of the Revenue . 
Courts in the mutation proceedings, dated : 
the 5th December 1905, and the 9th March 
1908, and itis conceded that these orders 
were issued in consequence of objections 


taken by the appellant. The suit was in- 


stituted under the provisions of section 42 
of the Specific Relief Act, whieh reads as 
below: — 

“Any person entitled is any legal character 
or to any right as to any property, may 
institute a suit againsb any person denying 
or interested to deny, “bis . title to such 
character or right and the Court may in ite 
diaeretion make therein & declaration that 
he is so entitled.” It is not disputed that 
ihe appellant has denied and stili continues 
to deny the validity of the title of the 
plamiiff-respondent to this property. The 
plaintiff-respondent considered it advisable ` 
to institute the suit inorder to disperse the 
cloud on his title which hed been created 
by ihe appellani’s denial. Hut as the ap- 
pellant, in spite- of certain findings of the 
lower Court. against him, persits in saying 
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that the plaintiff-respondent has nota good 
title to the property, and as the litigation 
was started by the plaintiff-respondent, the 
appellant is, in our judgment, clearly entitled 
to be heard in support of his appeal, albhough 
‘he does not pretend at this stage to'be able 
to establish any titlein himself. | 

“ It has been urged on behalf of the plain. 
"tiffÉrespondent. that aa Musammat Maharaj 
Rani has now died, the succession has open- 
‘ed out and as his title is not contested by 
the intervening reversioners, thersfore, any 
decision as to the state of affairs which exist- 
: ed at the date the suit was instituted is now 
"useless. In reply to this argument we have 
been referred to a decision of the Madras 
High Ooart in -Govinda v. Peramdevi (1). 
‘In that case certain aliengtions had been made 
by a Hindu widow and the plaintiff, a re- 
^verBionary heir, instituted a suit fer a declara- 
tion that those alienations were not binding 
on him.- The suit- was dismissed. The 
| plaintiff appealed, but in the meantime the 


‘widow’ died. Apparently, the Subordinate’ 


. Judge held that the reversionary right hid 
_ become an estate. vested in possession and 
made an order that the suit should abate. 
The learned Judges in considering section 42, 
Act I of 1877, remarked that the proviso to 
that section referred only to the position of 
‘the plaintiff when he commenced the suit 
‘and could not be treated as taking -away a 
right of suit which Jad already acorued. 
"They further remarked,— "We ' do not con- 
sider that the proviso is applicable to this 
case, for when the Oourt once soquires 
jurisdiction, it cannot be divested of it except 
under soma provision of law. The Appollate 
Court has only to see as a Court of error 
that the decree under appeal waa correct or 
otherwise when ti was püssea." Similarly, in 
this case we have only toconsiderthe question 
. whether the decision of the lower Court is 


‘correct with reference to the state of affairs -` 


which axisted when the suit was instituted 
-and wecannot-consider what effect the death 
of Musamma t Maharaj Bani, which took place 
in June 1910, will have on the title of the 
contending patties. 
It is convenient ab this stage, before deal- 
ing with the main -pointa taken in the &p- 


pellant's appeal, to dispose of the plaintiff- ` 


' respondent's objection with respect to the 


` finding of'the lower. Court on the first igsue. 
` Q) 13 M 180. ] 


~- Maharaj 


v. The Allahabad Bank 
„talukdar in Liste No. 


. especially the words 


That issue was as bolow,— Was Musammat 
Hani the absolute owner of the’ 
property -in sBuitP" It ‘was decided in 
favour of. the appellant. that she was not 
the absolute owner of the property. The 
learned Subordinate Judge has dealt with 


the plaintif- respondent's contention in the 
following way. The definition of “heir” 
 Beclion 2, Act I of 1868, erpreesly excludes 
^& person ‘who has inherited as a widow and 


in 


nothing is said about a mother and- it was, 
therefore, contended that under seotion 11 of 
the Act, Misammat Maharaj Rani being an 
heirto the talukdar was competent to transfer 
the whole or portion of the estate Without 


‘any qualification. The learned Subordinate 
"Judge held that the matter was ooncluded . 


by authority according to the decision of 
‘their Lordships of the Privy Oouncil in 
the case of Sheo Partab Bahadur Singh - 
(2). In that ogse 
a certain lady's name was entered as a 
land 2 under section 8 
of the Oudh Hatates Act. On her death 
she. was succeeded by her daughter. The 
question before their Lordships waa, whether 
the daughter had. power to mortgage the 
estate. absolutely or whether her power to 
do so was limited to her lifetime. With re- 
ferenoe to the definition of "heir"; and more 
"otherwise than as a 
widow” in section 2 of the Act, their Lord-. 
ships remarked as below: — - 
^ It was argued that the .insertion of these 
words indicated an intention to give to all 
heirs other than widowa some power which 
widows do not possess. It is useless to specu- 
late why the words referred to were inserted 
in the definition: bub their Lordships think 
that muoh clearer language would have to be 
shown to justify them in saying that the Le- ` 
gislature has departed so farfromthe ordinary 
principles of law as to empower people to slie- 
nate what may not belong to them. And the 
decisions of ‘this Committee in former cases 
seem to lend support to this rather than 
to the contrary view. ln a series of oases ib . 
. hus been held that, notwithstanding the strong: 
language of the Act and.in particular the en- 
actment in.seotion 10, that the Courts are 


-to accept the lista framed under the Aot aS - | 


conclusive that the persons included i in them 
aro talukdars or grantees, and. those of Beo- 


tion 11, the Courts may nevertheless 6 go; be- 
(3:86 A A, 476, 
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. hind the Act to the axtont atleast of recog- 

. nising trusts and may give effect to beneficial 
‘titles distinct from the statutory title under 
{he Aci.” Their Lordships then proceeded to 
decide whether, apart from the-provisions of 
_-the Act, a daughter governed by the Hindu 
Law of the Benares School had power to alien- 
: ate absolutely the estate which. she had in- 
herited from her mother 2nd their décision is 
' summarized as-below,— The previous deci- 
Fions of this Committee have established that, 
under the Benares Law, what a woman takes 
by inheritance from a male she takes not ab- 
solutely, but fora qualified . estate alienable 
only under the conditions applicable to such 
an estate." The learned Subordinate Judge, 
{herefore, held that Musammat Maharaj Rani 
who had inherited the estate as a mother had 
A qualified estate alienable only under certain 
conditions. The learned Advocate for the 
plaintiff respondent concedes that this ruling 
is conclusive, if it can be applied to the case 
of a mother who succeeded to her Bon; but I 
understand him to urge that it should not be 
applied to the present case. This ruling of 
their Lordships does not appear to be confined 
to the case of a daughter only, but seems to 
be applicable to the case of any female who 
inherits fróm & male owner. 1t distinctly lays 
down that when a woman inherits from a 
male she does not tako absolutely, but with 
n qualified estate. We see no reason to hold 
that the decision of the learned Subordinate 
Jadge on thisissue was wrong. 

The position, therefore, in which ‘the case 
is left is this. Musammat Maharaj Rani suc- 
ceeded to & qualified, estate alienable - under 
. certain oodnditions. She executed a deed of 
tranafir on the 13th December 1£04. The 
plsinliff.respondenb claims an ebsolute title 
under that deed. All that we have to decide 
is, whether the Court below was right in 
holding that the deed conferred an absolute 
tible. : 
In order to clear the way 1b is necessary to 
examine this deed of transfer to ascertain ita 
exact. provisions. -In paragraph 1 ihe 
executant recites that the name of her hus- 
band Pirthipal Singh was entered ak falukdar 
with respect to the taluka of Mahagawan in 


Lists Nos 1 and 2 prepared under the provi- 


siong of section B, Actl of 1869. In paragraph 
254 ie stated ibat bes husband died on the 15th 
March 1877, and after his death mutation of 
names Was effected in favour of her son Jadu 


' Nath Singh, who also died on the 85th July 


1879. After that, mutation ‘of names was 
effected in favour of her son's widow Musam-, 
mat Sheoraj Rani who died on the 8th May 
1897, and upon Musammat Sheoraj Rani’s 
death mutefion of names waa effected in 
favour of the executant on the 2nd August 
1°67, and ince that date she had been in pos- 
session and enjoyment of the taluka. Parse 
graph 8 recites that the next reversionary 
heirs are Bechu Singh and Mahabir 
Singh, the grandsons of one Gend Singh; and 
that on the 8th May 1899, the executant had 
executed a Will in favour of Raghuraj Singh, 


. gon of-Bechu Singh, with the consent of 


Beohu Singhand Mahabir Singh, providing 
that Raghuraj Singh should succeed to the 
foll ownership of the estate under the guard- 
ianship of his father, but unfortunately He. 
ghuraj Singh died on the 24th April 1908. 
In paragraphs 4and5 the exeoutanb says 
that in order to prevent fatile objections after 
her death by persons not entitled to the pro- 
perty, she executes this document in a sound 
state of mind and of her own free will making. 
the plaintiff-respondent Ohandika Baksh 
Singh, son of Mahabir Singh, the owner and 
possessor of the, whole taluka together with 
other property as detailed in a list attached to 
the document, and as Chandika. Bakhsh Singh 
18 & minor; she states that during his minor- 
ity she will, manage the taluka as his guardian 
and Sarbarahkar. The transfer of the eetate 
to Ohandiks Baksh Singh is made subject to 


certain conditions set forth in paragraphs 6 


and 7 of this document. In paragraph 6the 
executant recites that she has reserved, for 
certain reasons, at her own disposal profita of 
certain villages, namely, Kumbrawan (No. 16 
in List A, Revenue Re. 1,695), Ohaugawan 
(No. 7 in List A, Revenue Rs. 1,850) and 

kasba Mahona (No. 20 in List A, Revenue 

Re. 602) with dwelling-house, garden and 
grove. She states that the profits of these 
villages with their appurtenances are to re- 

main in her possession andcontrol during her 
life-time and after her death Ohandika Bakhsh 
Bingh i is to have absolute right to those pro- 

fits in addition to the other villages comprised 
in the taluka. In paragraph 7 sho states that, 

in accor dante with the wishes.of her husband 
and sop, her daughter-in-law Musammat 
Sheorsj Rani had built atemple at Ajudhia, 
but had made no grrangementa for keeping it 
up and i in order to carry out the wishes af 
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her daughter-in-law she had made & vagf of 
the profits of the village of Parssyia under a 
wagfnama dated the 22nd [February 1898,-for 
the expenses of this temple ‘and mutation of 
names will be effected in favour of the Tha- 
kurji under herself as Mutawalkk. This ar- 
rangement was to be binding on Ohandike 


Baksh Singh. Mowrah Parssyia is at No. 5 in 


List Al attached to the plaint, the revenue 
being Ha. 1, 385, In paragraph 8 the execu- 


tant farther recites that as it is necessary to 


make arrangements for the maintenance of 
Bharath Singh, a minor son of Bechu Singh, 
she reserves the profits of Rajapur hamlet of 
Pohappur for his maintenance under the 
guardianship of his father without power to 
transfer. The name of Ohandika Bakhsh 
Singh is to be recorded as proprietor, but the 
profits are'to go to Bharath Singh. The vil- 
lage of Pohappur is at No. 6 in List A, the 
revenue being Rs. 380. In paragraph 9 she 
recites that she hes transferred all the rights 
which her husband or son had or which she 
had-or may have with respect to the property 
of Obandika Bakhsh Singh who is also to be- 
come entitled to any other property which 
may bein existence at the time of her 
death. ub < 
Assuming that this was a genuine docu- 
ment under which the lady wished to place 
Ohandiks Bakhsh Singh (although & minor 
according to her own allegation) in de facto 
possession df the estate while she administer- 
ed the property as his Smbarahkar, at the 
game time, -certain important reservations 
were made which diminished the value of the 
grant, Tho villages whioh the lady reserved 
. for her own personal use for her life-time paid 
revenue of Hs. 3,600. The village which 
was assigned for the expenses of the temple 
at Àjudhig under the wagfnama which was 
confirmed by this deed paid revenue of Re. 
1,335 and there was also a hamlet assigned 
for the maintenance of Bharath Singh, the 
sonof Bechu Singh. The village of which 
this hamlet is a part paid revenue of Hs, 
880. Wo assume.that the revenue of the 
. hamlet was something leas, say Bs. 200. The 
result was that the plaintiff- respondent could 
not immediately take the profits of part 
.of the property paying revenue exceed- 


ing Rs. 5,100. The total revenueof the vil- © 


lages in List A, which is the principal part 
of the estate, is Rs. 21,483. There is also 
miscellaneous property set forth in Lists B 
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to be Bs. 8,500. -In any view of the case, a 
substantial portion of the estate was withheld 
from the plaintiff-respondent. He was deo. 
lared to be the owner of the reat of the pro- 
perty only. 

In order to ascertain whether this docu- 
ment conferred upon the plaintiff the &bsolate . 
title which he claimed under it, it is nooss. 
sary to examine the question of the powers of 
a Hindu female to dispose of property in 
which- she has a limited and qualified 
eatate. 

In the first T it 19 settled law, as laid 
down in the caseof Behari Lai v. " Madko Lai 
(3); decided by their Lordships of the Privy 
Coana, that she oan withdraw from the es- 
tate ind thereby accelerate the vesting of ib 
in the nearest heir of the last male owner. 
Ia order 'tofbring about this result it was held, 
in the case just referred to, that it was esson- 
tially necessary that the life-estate of the 
female should be so withdrawn as to vest the 
entira estate in the immediate, reversioner. 
This rule of law cannot in this form be ine 
voked inaid of the respondent’s-pase here, ba- 
cause, in the first place, he was admittedly, 
not the next reversioner at the time when the 
deed was executed and, in the next place, ou 
our interpretation of the terms of the docu- 
ment, Musammat Maharaj. Rani-dijd not en- 
tirely withdraw from the estate vested in her. . 
Again, it is well-settled law that a Hindu - 


female in possession of an estate inherited ' 


from & male has certain powers of alienation 
in virtue of which she can, in certain circum- 
stances, confer 4n absolute and complete title. 

In this connection we need only refer to the 
ruling on the subject which has become 
olassical—the judgment of the judicial Com- 
mittee in Üolector of Masuliputam v. Oavalay 
Venkata (4). The widow (or female) haa 
powers of disposal for certain special purposes 
whioh fall, broadly speaking, into two classes 
(1) religious and (2) wordly. For purposes 
which may be glassed as religious (including 
purposes of charity and others likely to con- 
duce tothe spiritual benefit of her husband 
where she isa widow) her powers are exten- 
sive, though not unlimited. For wordly 
purposes she can alienate the estate abeolute. 

ly only in cases where she oan prove a neces- 
sity for the alionation. No exhaustive defini- 

Be 19 0. 886; 19 L A. 80. 
4)8M.LA. 639 at p. 550; 2 W. BR. (P, 0.) 6L 
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tion of the term "necessity" as used in this 
connection can, of course, be given, but if may 
be said, at any rate, that it involves the no- 


tion of the éxistence of some pressure or 


burden on the property the relief or discharge 
of which by the female in possession is deemed 
to be so imperative as to justify her ‘parting 
with & portion of the estate. — 

Where the purpose is of a religious or 
spiritual nature, the alienation would neces- 


garily be of & voluntary character—it would. 


be made by way.of gift or other transfer 
without oonsideralion— for it seems impos- 
sible fo conceive that spirilus] merit could 
be conferred by a transfer made in any other 
way. On the other band, where the purpose 
is wordly, where some necessity haa to be 
satisfied, as for example the necessity of-pro- 
. viding maintenance for the widow or for other 
- persona entitled to be supported out of the 
income of the property,it is equally impossible 
toimagine how such a necessity could be reliev- 
ed otherwise than by a transfer for considera. 
How, for instance, could it be oontend- 
ed thai & gift of the portion of the estate to 
'& stranger (there being no pretence that the 
gift is for a purely charitable or religious 
purpose) was justifiable upon any ground of 
necessity? 

So far, then, we have it that the extent of 
the widow's powers of disposal depend upon 
the nature of the'p 8e for which the 
transfer is to be made. It is also well-estab- 
lished now that alienations made by a widow, 
which would not otherwise be legitimate may 
become so if made with the consent of her 
husband's kindred. But, while the Rule iteelf 
is established, there is some conflict of opinion 
as to the reason of the rules, and the princi- 
ple from which the legal efficacy of the oon- 
sent of the reversioners to a transfer made by 
the widow is to be deduced is still a matter 
of controversy. One view which has been 
adopted by the Caloutta High Conrt and to a 
certain extent by the Madras High Ootrt also, 
is that the consent derives its affect from the 
power residing in the widow eof accelarating 
the interests of the reversioners by the sur- 


`. render of her own estate. This principle was 


laid down ina Fall Bench ruling of the Cal- 
cutia High Court in Nodotishore v. Hart Nath 
(5). It was held that, it being settled beyond 
all questions that a widow might surrender 


her estate to the next reversioners so as to 
(5) 10 O. 1103. 


bring his slats at once into possession, ib 
followed as & logical consequence that the 
widow andthe nextreversioner might by their- 


joint act convey an indefeasible estate to a 


stranger of their own mere will and without 


“any necessity. 


The other view is that the consent of the 
reversioners operates to confer validity upon 
the alienation by reason of its affording evi- 
dence of the propriety, if not of the actual 
necessity, of the iranraction. In support of 
this view we have the dictum of the Judicial 
Committee in the case of Collector af Masuli- 
patam v. Oaraly Venkata (4) already quoted, 
where their Lordships say,— The exception 
in favour of alienation with consent may be 
due to a presumption of law tbat where that 
consent is given the purpose for which tho 
alienation is made must be proper.” 

The point was again referred to in a later 
case, Raj Lakhi Debia v. Gokul Chandra (6). 
There the matter in issue was the validity of 
‘a sale executed by two widows with the 
consent of a person who was -alleged to be 
‘the neareat reversioner at the time of the 
sale, The Hight Court at Calcutta in 
that cage held the gale io be valid, not upon 


: the doctrine of surrender of the estate by the - 


widow in favour of the immediate heir, but 
because the consent of ihe reversioner obtain- 
‘ed in the case wasa very strong piece of 
evidence in favour of the purchaser, on the 
ground that the person who gave the oon- 
sent was then the sole heir and was of 
all persons most likely to know the real 
state of the case and the urgent necessity for 
the alienation. ~ 

Their Lordships, in dealing with the effect 
of consent by reversioners and the quartum 
of consent which ought to be shown, said,— 
“At all events, there should -be Buch & CON: 
ourrence of the members of the family as 
suffices to.raise a presumption that the trans- 
action was & fair one and one’ justified by 
Hindu Law." 

It may also be noted that in this case 


their Lordships repelled the contention that 


the fact of the conourrence of the reversion- 
ers in-an alienation made by the widow . 
raised a présumption jurts eí de jure in fa- 
vour of the alienation.: They held that auch - 
concurrence was only an element to be taken 
into consideration and deserving of consider- 
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able weight in the estimation of all the evi- 
dence df the transaction. 

The latest^case of this kind which has come 
before the Judicial Committee ia that of 
. Bajrangi Singh v. Manokarntta Bakhsh Singh 
(7). This was & case from this Court in 
which certain transfers by way of sale made 
by & widow with the conseat of the rever- 
sioners were upheld. The consent of the 
reversioners was obtained subsequent to the 
transfers but it: was held that this circum- 
stance did not affect the validity of the 
slienations. "The decision of this Court was 
affirmed by the Privy Council in a judgment 
which refers to the decisions of the various 
High Courts in India on the subject of the 
validation by consent of the revarsioners of 


alionations made by a widow. Their Lord- : 


ships lay down the proposition that such 


álienationB by consent are recognised as valid 
in India by all the High Courta with the - 


exception of the High Court at Allahabad, 
but it does not appear that they laid down 


any new Kole declaring ihe principle apon , 


which the doctrine of the efficacy of tho con- 
sent given by ihe reversioners is based. Ib 
may be noted that in the judgment of this 
Court which was under appeal the view so- 
cepted in Caloutta, which refers the efficacy 
of the consent of the reversioners to the 
power of the widow to accelerate the vesting 
of the estate in the next reversioner, was 
repudiated. Bat it was held that the pro- 
position that a sale by a widow could ba 
rendered valid by the consent of the rever- 
sionary heirs had the authority of the Judi- 
cial Committee and there can be mo doubt 
that the ‘authority referred to is that to be 
found in the two cases reported as Collector 
of Masulipaiam v, Ouoaly Venkata (4) and Raj 
Lakat Debia v Gokui Ohandra (6), which 
have already been cited. 

"We may take if, therefore, that in this Court 
. the view which has been accepted is that the 
consent of the reversioners confers validity 
upon alicnations made by the widow because 
it raises & presumption, to use the words of 
their Lordships in Raj Lukhi Debia's case (8), 

“that the transaction was a fair one and one 


justified by the Hindu Law" and, in support ` 


of this opinion, we may cite bbscanon report: 

ed in Ohasdé Singh v. Jangi Singh (8) and 
(7) 80 A. 1; 0 Bom. L. R. 1848; 12 

(P. 0.) 8M. L. T, HOA L. J. 1. 
(8) 80 


O. W. N. 74, 


The Deputy csi anan Silapwr v.  Auseri 
Singh (9). E 

In the former, after a reference to the bagoes 
reported in Oolleator’ of Masulipatam v. Oavaly 


. Vencaía Narainapth (10); Ra Lakhi Debia v. 


Gokul Ohandra (6) and Sham Sunder Lal v. 
Achhan Kunwar (11) it is-said,— "There is - 
nothing in these judgments of their Lordships 
which suggests that consent toa transfer by a 
widow given by some only of several persons 
equally interested as next reversionera per ss 
validates thé transfer. lt appears to me that 
these judgments lay down no more than this, 
that consent by reversioners is or may bo 
evidence of the propriety of the trausfer and 
that the value of a consent given must de. 
pend upon the circumstances of the case.” 
We agree with this interpretation of the 
yulinga of the Judicial Committee and are 
unable to find any thing in Bajrangi Singh v. 
Manotaratka Bakhsh Singh (7) which would 
lead us to infer that the legal efficacy 
of & consent given by reversioners to aliena- 
tions made by widow has ita source in 
the widow's power vo accelerate the vesting 


of the estate in the next reversioner. If, 


as their Lordships say, there may be special 
cases in which alienetiong made by the widow 
may be valid although the consent of the 
entire body of persons constituting the next 
reveraion has not been obtained, it seems to - 
follow that the virtue of the consaht is not 
to be traced to the widow's power to acceler- 
ate the vesting of the reveraioner's estate, 
for her withdrawal from- the estate would 
vest itin all and not merely in some of the 
next reversioners-and in such a case ib is 
diffonlt to see how the consent merely of 
some of the reversioners would amount to » 
relinguishment by. the entire reversionáry 
body of their interest in favour of the widow's 
alienee. 


We need hardly point out that the ae 
of the Calcutta High Oourt presents diffioul- 
ties which are touched upon by Jenkins, O.J., 
in the Bombay case of Vinaya v. Govind (12). 
as also by Garth, O. J.,in Nobo Kishore v. 
Hari Nath (5) —the case in which the Oal- 
outta High OCouri laid down the view of the 
law which kas since basen followed there. 


Both Garth, O. J., and Pigot, J., who ware 
9) 90.0.10 
E PM R (P. 0.) 59. 
PEE 
(12) 36 B. 129 at p. 183. 
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members of the Fall Bench, yielded with 
reluctanoe to the view expressed by the other 
learned Judges. Acting upon the principle 
which is formulated in the maxim stare decisis, 
they considered that they were bound bya 
view of the Jaw on the faith of which thou- 
sands of eatates had been bought and sold in 
Bengal and held that it would not be proper 
to adopt another view which might lead to the 
disttirbanoe of titles. 
- The opposite view is the one which has 
always obtained in this Court and it is, in our 
opinion, the view which is countenanoed by 
the authority of their Lordships of the Privy 
Council 

Tt has been strongly contended by the 
learned Advocate for the respondent that the 
cases show that the consent of the reversion- 
ers takes effect apart from all considerations 
. of “legal necessity” and that in consequence 
the ¥irtue of the consent does not lie merely- 
in its being evidence of some necessity which 
would justify the transfera, There are, no 
- doubt, expressions in some of the judgments 
on the subjeot which afford ground for an 
argument of this nature. For instance, in the’ 
judgment of Jenkins, O. J., in Vinayak v. 
Govind (12) itis said, — Now there can be no 
question that, apart from legal weoesniy, & 
widow can validly alienate lard that has 
devolved on her from her husband with the 
consent of the next reversioner,/' Buta 
little further onin the same passage where 
the learned Judge refera to the conflict 
of authority. regarding the principle from 
which the force of the consent is to be derived, 
he states clearly that the view which com- 
mends itself to him is the one which treats 
the consent as evidence of the.‘ propriety 
if-not of the actual necessity’ of the 
‘transaction. 


We do not think that language such as 
is used in the passage quoted abbve can be 
taken to import that transfers justified by 
“legal necessity” andtransfers supported by the 
concurrence of reversioners constitute two 
-distinct classes of transactions differing in 
their nature and incidents, It seems more 
‘proper to regard these transactions as be- 
longing really to one and the same class, 
‘uamely, that of transfers justifiable upon the 
ground of necessity, the only difference 
between them lyirg in the method adopted 
in order to prove the necessity. ` 


- the 
religious or charitable, the neoessity con- 


Indeed, it might be said that the Hindu 
Law recognises the validity of no alienation 
by a widow, whether for a religious ora 
worldly purpose, unless there is necessity for 
alienation. Where the purpose is 


templated is that arising out of the obliga- 
tions to discharge & pious duty by the oonfer- 


. ment of apiritual benefit. In such a case, the 


purpose being clear, the necessity -is presumed, 
there is no need to offer any proof of it— and 
an alienation of this nature is valid whether 
the reversióners consent or not. On the other 
hand, where the transfer is made for a wordly 
purpose no presum; tion of necessity can be 
made merely from the nature of the purpose. 
Necessity must be proved. It need not be 
proved in any particular way but there must 
at least be evidence of circumstances snfiicient 
to raise a presumption that there was & 
material necessily which could only be relieved 
by alienation. The consent of the reversioners 
obtained under certain oonditiona is held to 
be sufficient to constitute & presumption of 
this kind and if unrebutted the result is, that 
the transaction in favour of which it is 
raised is deemed to beone which is justified. 
In all cases, the question to be answered is, 
wheher the transferin dispute is a fair one 
and one justifiable by the Hindu Law. 

Applying this teet to a case like the 
present, where the alienation is made without 
consideration and for a. purely worldly 
purpose, can it be said that such a transfer, 
even if made with the consent of the nearest 
reversioners, is one which satisfied the 
essentidl conditions P We think not. In the 
case ofa gift for wordly purposes there can 
be no room for any notion of necessity and 
consequently no ground of justification under 
the Hindu Law. We are supported in 
this viéw of the law by a recent decision of 
the Bombay High Court, Pihu v. Babas:(18), 
in which it was laid down that the principle 
by which a Hindu widow is allowed to 
alienate absolutely with the consent of the 
reversioners cannot be extended to voluntary. 
transfers by way of gift. 

In Barange Singh v. Manokarntka Bukhsh 
Singh (7) their Lordships of the Privy 
Oounal remarked that they would be 
unwilling to extend the widow's - power 
of alienation beyond its present limits, and 


we sro of opinion that the concession : 
(18) 84 B. 165; 4 Ind. Cas. 584. = 
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the widow or to avy other Hindu. female in- 
possession of & limited -eatate of & power to: 


give away absolutely & portion of the estate 
with the consent of the ,reversionera would 
con&litute an enlargement of her powers of 
` alienation far beyond the limite of such powers 
as hitherto recognized in this Provinoe, 


We must, therefore, hold that the decision 


of the leaened Subordinate J adge to the effect 
that the entire estate was. absolutely 
transferred to the plaintiff respondent. by 
the: deed executed on the lil Decembar 
1904, is erroneous. 

The findings at which we vs eod 
are sufficient to dispose of the appeal. The 
appeal is allowed and the decision of the 
lower Coürt set nside. The appellant is 
entitled to his oista~ throughout from the 
plaintiff-respondent. The other respondents 
will bear their own oosts. ; 
Appeal allowed, 





(8. 0; 140. C. 189.) 
OUDH JUDIOIAL OOMMISSIONER' g 
COURT. 
Srcomp Umi Apesat No. 78 oF 1910. 
May 8, 1911. 
Present:—Mr, Fivans, J. C. 
SHEO DARSHAN LAL-—PraAINTIFF— 
AÁPPELLAXT 
versus * 
SHEO BHAJAN anp OTHERS —DiuFNNDANTBS — 


RESPONDENTS. . 

Construction of documenti —Doowmsn! containing bo 
cliwses ons repugnant to the other, construction of— 
Document must be consirued asa ‘whole —Tranafer of 
Property Act (IV of 1882), s. 10. 

Where a s&le-deed purported to convey the entire 
share of the vendor with the exception of certain plots 
&nd stated thatthe plots had been exempted by the 
vendees for the.vendor's maintenance without power 
of alienation and further provided "I have no interest 
and share of any kind left inthe property sold except 

_the gusara property mentioned above...:” Held, that 
the intention of the parties was that the vendor 
should remainin possession of these plots for his life 
and, Wurde tho vendor oould not transfer any in- 
terest th 

Reid, ee that section 10 ofthe Transfer of 
Property Act was inapplicable to the case, as there 
waa no transfer of property witha condition restrain- 
ing alienation. 

The rule of construction, that if there be two clanses 
or parts ofa deed the one repugnant to the ‘other, 
the first shall be received and the latter rejected 
unless there be some special reason to thé oontrary, is 
subject to the general rulé that every document must 
be construed as a whole. —— 

In oonatruing a document, the form of expression, 
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Nc piae anaa laat mio arie 
meaning ‘of the parties which the trangactlon - 
disalosea. n 

Deputy Commissioner of Rae Bareli v. Rampal Singh, 
11 0. 287; 12 L A. 1 and Hw»ooman Persaud v. 


Muxraj Koonweres, 6, M. I. A. 803; 18 W. R. 81 mote, 
relied upon, 


Appeal against the decrees of the District 
J udge, Hardoi, dated the 28th January 1910, 
reversing that of the Munsif of Hardoi "dated 
the 20th February 1909. 

Mr. Sami Ulah Beg, for the E 

Pandit Gokaran Nath Misra, for the Re- 
sponents. 

Judgment.—tThis- appeal depends 
entirely on the constraction which should be 
placed on a sale-deed, dated thd 29th August 
1895, which was exeonted by Beni Singh, 
defendant No. 4. Hesold certain property to 
one Gajadhar Prasad who is now represented 
by the appellants. I have had a translation 
made of the asle-deed. It is unnoessary to set 
forth the whole deed. The vendor frat 
recites that he is the proprietor of share& ia 
two villages and he sells these shares with ^ 
all appurtenant rights thereto for Rs. 600 

"with the exoeption of plot No. 885 measur- 
ing 2,bighas, 6 b3swas standard land rent. free, 
the whole of it, and a moiety share ont of 
grove No. 583 soveredl by trees and a moiety 
of the dwelling-house No. 95, compound 
No. 20." After this come further stipulations 
which are not material, and then tho follow- 
ing clause is to be found:— ‘The plota 
Noa, 865 and 538 and house No. 25 have been 


‘exempted by the vendees for my maintengnoe 


from to-day without power of alienation. I 
have no interest and share of any kind left in 


the.property sold except the gusera property. - 


mentioned above. From this day all rights 
and ownership relating to the property stand 
transferred in favour of. the vendeeand his 
heirs.” On the 26th September 1907, the 
above-named Beni Singh sold plot No. 885 
to the defendants Nos. 1 and 8 who are now 
represented by respondents Noa: land 9 for 
Ra. 885, and the appellant’s case is that Beni 
Singh could 'eonvey no title to defendant 
Nos.. land 8 and he asks for & declaration 
accordingly. 


The learned Judge was of opinion that 
although it was intended in 1895 when the 
property was sold by Boni Singh that it 
should be sold subject to a ‘life interest. in 
certain plota yet the deed of gale was go 
drafted that the intention of the parties wag 


- 
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- not carried out. The learned Judge remarks 


as below:— - - 
"Now, itseems to me that in both the 


passages quoted, and there are no others in 


the deed dealing with the point, the three- 
or four holdings, a plot, a grove, a house and - 


a compound, are described as excepted fronr 
ihe sale. It is argued that the second 
passage shows that the vendees granted 


them to the vendor for his maintenance, and - 


without power left to ihe vendor. to transfer 
them. Possibly, this was what it was intend- 
ed to do, but it certainly was nob done, for 
the vendee could not-grant them to the 
‘vendor till they -were firat gold to the vendee 
and in two places it-is expressly stated that 
they were excepted from thesale. There- 


fore, it seems to me that it cannot-be held that ` 


they were a grant for maintenance made by 


^ the vendee to the vendor. It seema to me 


ihat they were not sold by 


the vendor to the 
vendes.” i ; 


The plaintiff comes here in second appeal 


and his Pleader contends that the Courts in 
India should, in cases of this kind, consider 
ihe intention of the parties and if it was the 
intention of ihe parties that only a life- 
interest should be reserved to the vendor in 
these plots the appellant ia entitled to the 


. decree asked for that Beni Singh had no title 


io sell ihe properly. Hp cites the cases of 
Deputy Commissioner of Rae Barel v. Rampal 
Singh (1) and Hunooman Persaud Panday 


- v, Mussamat Babooee Munraj Koonweres (2). 


In the former case & question arose as to 
_the construction of a mortgage-deed. Where 
_one portion appeared io contradict another 

portion the general rule laid down by their 
Lordships of the Privy Oqunoi was, that 
the instrument must be taken as a whole 
and ihat the true construction to be put on 
it shonld be that which, being reasonable, 
would aleo giye effect to all parte of it. In 
ihe. latter case certain remarks are to be 
found on page’ 411 as to the construction 
of dccuments prepared in India. The 
parceege is ak bolow,— Deeda and] contracts 
of the people of India ought to be liberally 
ccnBirued. The. form of expression, the 
literal sense, is not to be so much regarded 
as the real meaning of the parties which the 
trarieaction discloses.” 


(1) 11 0. 287; 12 I. A. 1. 
(2) 6 M. L A. 898, 18 W. R. 81 «ote. 
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Upon these rulings the learned Pleader 
contends that there is a reesonable construo- 
tion to: be placed on this document which 
is in acoordance with the intention of the 
parties, The words quoted above with 
the exception, eto." refer to the previous 
statement in which the vendor declares that 
he sells all his property without reservation, 
and reading these words with the subsequent 
clause where it is recited that these plota 
Lave been reserved by the vendees for the 
vendor’s maintenance the concluston to be 
arrived, at is that the words “with the 
exception, eto.," mean that the plots referred 
to were not sold without reservation, but 
that they were gold subject to the life-intereat 
of the vendar, 

The learned - Pleader for the respond- 
ents supports the jodgment of the learned 
Judge by reference to Norton on Deeds, 
page 80, where one of the rules of con- 
struction is said to be as below,—" If 
there be two clauses or parta of the deeds 
repugnant the one to the other, the first 
part shall be received and the latter reject- 


- ed, except there be some special reason to 


the contrary.” But this rule of construo- 
tion is subject to the general rule given on 
page 75, that every deed must be oonstrued 
as & whole and there is an old ruling Bold 
v. Molyneun (3) to the. effect that " in every ^ 
deed a reasonable intention shall be con- 
sirued, though the words sound to a contrary 
meaning.” ` 

In this case I am satisfied thatthe inten- 
tion of the parties at the time was, that 
the vendor should remain in possession of 


these plots for his life and it is possible to 


place such a construction upon the instru- 
ment as & whole which is in accordance with 
this intention. I am not prepared to say 
that the learned Judge was right in holding 
that these particular plote were exempted 


from the sale altogether. What really waa 


exémpted was the sale of these plots in therr 
eniirety. They: were gold subject to the 
life-intereat of the vendor and the deed of 
gale can bear this construction. . i 
Another contention taken on behalf.of the 
respondents is based upon section 10 of the 
Transfer of Property Act, which prohibits 
transfer of property subject toa condition re- 
straining the tranaferee from- parting with 


the property. 
(8) (1588) Dyer 14 b at p. 15 a. 
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This section was disoussed in the case of 
Futyas Husain Khan v. Nilkanth (4) which 


was followed in the case of Gaya Din Singh - 


v. Syed Mumias Husatn (5). Mr. Spankie 
laid:.down " that where an estate is-granted 
or devised in fee subject to a condition in 
&bsolute restraint of alienation the condition 
is void, as a power of alienation is in- 
separably incidental to such an estate." 
But the case now before the Court is not 
a case. in which any property has _ been 
transferred with a oondition restraining 
alienation. It was merely a sale under 
which the life-interest in part of the pro-. 
perty was reserved by the vendor with- 
consent of the vendees. Itis not contended 
that such asale is contrary to law. 

. For the foregoing reasons, I am of opinion. 
. that the Munsif, the Court of -firat instance, 
was correct in holding that the vendor Beni 
Singh was not able to transfer any interoab 
in these plots after he had axecnted the 
deed of sale; dated the 29th August 1895, 
in favour ofthe appellant’s predeoossor-in- 


title. I accordingly-o3395 the appeal, and, - 


aetting aside the order of the Diatriot Judge, 
restore that of the Court of first instance 
with coats in all Oourts. HEP 
. ; Appeal acospied, 
` (4) O. O. 168. 
(5) 10 O. 0. 188. 





i (s. 0. 7 N. L. B. 82.) 

NAGPUR JUDICIAL OOMMISSIONER’S 
COURT. 
Sedos Orre Appmat No. 667 or 1909. 
December 16,1910. .—— 
Present:—Mr. Batten, O. J. O. 

RAGHOBA AND aNoTHER—APPELLANTS 

. terque : : 8 
- ZIBOO-—HRrsPOxDINT. ' 
. Hindu Iaw—Joint jamtly—Mortgage i» managing 
member— Possession obtained by manager—MHvictiwn of 
manager's tenant by another’ member—Lanager’s right 
to emciusite possession. , 
' Certain property was mo d to plaintiff, tho 
managing momber ofa joint Hindu family, for the 
benefits ofthe family. He obtained a decree for 
ion'of the mortgaged property acoordiné to 
the terms of the moritgage-deod. The defendant, 
another member of the family, who had &cquiesood in 
the action of plaintiff, ousted a tenant put fn by the 
plaintiff and took forcible and exclusive posseasion of 
the property thereby depriving  plain&ff of the 


management ‘af the propa iy. Tho plaintiff guod to 
ourts gare a decree for” 


elect defendant. The lower 
‘joint possession. Plaintiff appealed claiming exclusivo 
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'' Held, that plaintiff wea not entitled to eject defen? 
possosaion. j ' 


dant and obtain exclusive 
Courts ahould be very oantiots of interfering with - 
the enjoyment of joint estates as between their co- 
owners though they will do so for proper oases. 
Lachmesvar Singh v. Manowar E 
19 LA. 48, relied upon. 
Each joint owner is entitled to joint possession of 


every part of the property equally with every other 
member 


Ramohandsq v. Damodar, 20 B. 407, relied upan. 

Appeal from the decree of the District 
Judge, Ohands, dated the Slat July 1909, 
confirming that of the Senior Munmaif, 
Chanda, dated the 27th February 1969. 

Mr. G. P. Dick, for the Appellants. 

Mr. A. O. Roy, for the Respondent. 


Judgment.--The plaintiffs-appellants 
are father and son, while defendant-respon- 
dent is the first plaintiff's nephew. - They 
were members of & joint family of which the 
plaintiffs admittedly were the managers; all 
bonds for the benefit of the joint family ‘used 
to be executed by debtors in favour of the 
plaintiffs. In 1904 or 1905 a partition was 
effected’ between the plaintiffs on the one 
hand, andthe defendanton the other, in whioh: 
the bulk of the family property was divided, 
bat some property remained joint, inoluding 
a debt due on an usufructuary mortgage-bond 
by one Kashinath. In 1906 the plaintiffs sued 
Kashinath for possession of the two fields 


* 
4 


ossein, 19 0, 258, ' 


l . mortgaged, and obtained a decree for posses- 


sion according to the tetms of the morigage- 
bond. The deoree was in the names of -the 
present plaintiffs, but it is common ground . 
that the decree was obtained’ by them as 
managers of the joint family for the 
benefit of the family. The two felds were, 
at the time of the decree, being cultivated 
by one Ghalaram, a sab-tenant of the mort- 
gagor, and the plamtiffs took possession 
under the decree by giving a sub-lease to, 
Ghularam early in July 1907. The plaintiffs’ 
case is that the defendant ouated Ghularam 
on 14th July -1907 and .took posseasion 
himself. The, defendant's case ig that he 
told Ghularam he would not allow him to 
cultivate moie than half of the felda unless 
he agreed to pay half of the rent to the de- 
fendant, and that thereupon Ghularam threw - 
up the cultivation. Thus, the defendant 
admits the ouster, but he alleges that by 
&n arrangément between himself and the 
plaintiffs they have been cultivating each 
field alternately, so that-at the date of the 
puit defendant was in possession of only 
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one of the flelds. It has been held, how- 
ever, by both the Munsif and the Distriot 
Judge that this arrangement has not been 
proved, and that defendant has been in pós- 
gession of both flelds. . The plaintiffs have 
brought this suit asking for sole possession 
-of the fields and for the ejectment of the 
defendant, on tha ground that the decree and 
the possession of the flelds were obtained by 
them as managers, and that as they solely 
are responsible to the mortgagor, they are 
éntitled to exclusive possession. The learn- 


ed Munsif decreed that the plaintiff should. 


be put in joint possession with the defend- 
ant, and on appeal by the plaintiffs this 
decree was upheld by the learned. District 
Judge. The plaintiffs appeal to this Court 
asking a decree for exclusive possession. 
. The position, on the findings of the lower 
Courts, appears to me to be this. The de- 
fendant consented to the plaintiffs- as 
managers of the joint family assuming 
management of the fields which were security 
for the debt due tothe family, but after & 
little time, being dissatisfied with the arrange- 
ment under which the whole of the rerit was 
tobe paid to the manager, the defendant 
took forcible possession of this portion of 
the joint family property, theraby depriving 
, the plaintiffs of-the management and assum- 
ing the management of this portion of the 
joint family property themselves. The ques- 
tion is, what remedy ia availableto the plain- 
tifs. The cases that have beer cited, namely, 
Watson and -Üo. v. Ramchund Dut (1); 
Lachmeswar Stngh v. Manowar Hossein (2): 
Phani Singh v. Nawab Singh (8); Wastadeo 
Balwant v. Sakharam Kunbi (4); Padomsingh 
v. Sahudeo Sao (5); Hyat Khan v. Button 
Khan (6), are all cased of co-sharers of pro- 
prietary rights; the parties were tenants in 
pommon and not members of & Hindu joint 
family. It appears to me extremely doubt 
fol whether the members of a Hindu joint 
family whose shares cannot be ascertained 
except on partition can be gowerned by the 
principles of these rnlings. Iam notaware 
of any published case in which the Oourts 


(1) 18 C. 10, 17 L A. 110. 
` (2) 19 0, 2583; 101 A. 48. 


(8) 28 A 161; A. W. N. (1006) 238. 
(a) 18 0. P. L. R. 153, 
5) 14 C. P. L: B. 76. 
(8) 5 N. L. R, 105, 8 Ind. Cas. 54. 
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have ;interfered ‘otherwise than by parbi- 
tion, to decide: in what way joint family. 
property shall be managed. Itis a matter 
for agreement between the members and if 
they cannot agree ib is diffoult to see what 
remedy there is except by partition. In 
Trachmeswir Singh v. Manowar Hossein (2) 
(cited above) their Lordships of the Privy 
Council emphasized the position thatthe 
Courts should be very cautions of interfering 
with the enjoyment of joint eatates as bet- 
ween their co-owners, though they ' will do 
80 in proper cases. This caution should be 
exercised with even greater care in the 
couse ofa Hindu joint family. In this case 
the defendant, if he was dissatisfied with the: 

way in which the plaintiffs managed this ~ 
portion of the joint property; should either 
have come to terms with them, or sought 
his remedy by partition he had no business 
to interfere forcibly with the management and 
possession, of the fields and assume it himself, 
But Ido not see how he can be treated asa 
mere trespasser, since his rights in the flelds 
are as great as those of the plaintiffs. Tt 
has been held in Bombay in Ramchandra 
v. Damodar (7) that each joint owmer ia 
entitled to a joint possession. of every part 
of the property . equally with every other 
member. Inthe present case the defendant 
agreed to plaintiffa! possession on behalf of 
the family but he-no longer agreea to that 
arrangement, and I do not consider that the 
Courts can interfere with the trrangements 
made for the interior management of a joint, 
family so as to compel the parties to give 
continual effect to that agreement. It is 
urged for the plaintiffs-appellants that as 
it is they who under the terms of the mort- 
gage deed are responsible for the přóper 
management of the mortgaged property and 
are liable to acoount to the mortgagor they 
should be allowed sole posseasion; and it is 
also urged that & distinction should be drawn 
between the possession of an usufructuary 
mortgagee and the possession of an owner. 
But the possession of the property is for the 
benefit of thajoint family on whatevertitle it is 
held; and I do not see how the position of the 
plaintiffs towards the mortgagor is altered by - 
the fact that his possession is shared by hia 
oo-parceners. Plaintiffs have to account to 
the mortgagor only to- the extent of the mort- 


7) 20 B. 467, 
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gagor’s rights, andthe fact that his poases- 
gion js shared by persons who have equal 
claims with himself over the mortgagee’s 
rights, does nat appear to me to be relevant. 
Moreover, as pointed oub by the learned Man- 
sif, in asnit for redemption the defendant 
would properly be mades party, since jb is 


admitted that both in the mortgage and in. 


the suit for poaseasion the plaintiffa acted for 
the joint family. It isunnecessary for me to 
decide whether the plaintiffs were entitled to 
a decree for joint possession, but; for the res- 


sone indicated above, Lam of opinion that they ` 


are not entitled to eject the defendant. The 
appeal is dismissed with costa. 
Appeal dismissed. 


Y 





(s. 0. 7 N. L B 85). 


NAGPUR JUDICIAL COMMISSIONER'S 


OOURT. 
Sacoxp Civit Appeal No. 736 oy 1910. 
March 20, 1911. 
Present: — Mr. Drake-Brockman, J. O. 
BUDHA—APPELLANT | . 
E cersus : 
SÀRWAN.—RreroxDENT. 

Evidence Act (I of 1872), s. 70 ~—Admission 0f execu- 
MP alan Ah at trial of suit—Admisson before 
Ragtstming o ' 

The word admission” in section 70 of the Evidence 
Act, relates only to the admission of & party ih the 
course of the trial of a smt and does not include dn 
admission of exeontion before & Registering officer 
made at the time of ring the document. 

Abdul Karim v. Salimun, 27 0.190 ab p. 198, fol. 
lowed. 

Whyman v. Gath, (1858). 22 L. J. Eroh. 316; 17 Jur. 
550; 1 W. R. 878, relied upon. 

Husammat Jhama v. Deobus, 2 N. L. R. 10 at p. 16, 
refered to. - 

Priyanath v. Bisssssur Dass, 1 0. W. N. oori, 
not Followed. 

"Appeal against the deoree of the Divisional 
Judge, Nagpur Division, dated the 20th 
August 1910, confirming the decree of the 
Subordinate J udge, Palaghat, dated the 
28th August 19809; : 

Mr. M. R. Diei, for the Appellants. 

Mr. M. Ühuckerbwib: for the Respondent. . 

Judgment.-—This second appeal arises 
out ofa suit upon & mortgage-deed to the 
validity of which attestation by two witnesses 
is essential under section 59, Transfer of Pro- 
perty Aot. One attesting witness being alive, 
capable of giving evidence and subject to the 
process of the Court, the suit was dismissed 
on the ground that this person was nob called, 
-and that consequently section 68, Indian Evi- 
dence Aot, precluded the document being 
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used as evidence of the mortgage. The per” 


sonal remedy is admittedly long barred by 
time. The witness in question was produced 
before the lower Appellate Court, which, how- 
ever, refused to examine him, holding that this 
additional evidence was shut out by rule 27 
(1), Order XLI of the Firat Schedule to the 
Oode of Oivil Procedure. — 

In second appeal a new point is taken, name- 
ly, that although execution of the mortgage 
is denied in the pleadings yet it was admitted 
before the Registering Officer when the mort- 
gage-deed was registered and that such an 
admission suffices to bring into operation Beo- 
tion 70, Indian Evidenee Act. That section 
runs as follows:— 


"The admission of a pariy to an attested - 


document of its execution by himself shall ba 


sufficient proof of its execution as against him, ~ 


though it be a document required by law to 
be attested”. 

It is practically a re-production ofsection 88, 
Act Il of 1855, the terms of which were:— 


“The admission of & party to an attested in-: 


stroment ofits execution by himself shall be 
as against him sufficient prima facie proof of 
such execution of it, thongh itbe an instrument 
which is required by law tobe attested”. 


In commenting on this latter provision in 


his lectures published in 1858, Mr. J. B. Nor- 
ton a&id,— 

“This geokión provides, reasonably enough, 
that the admission-of a party of his own exe- 
cution shall, as against himself, obviate the 
necessity of calling an attesting witness. And 
this admission may be either by the pleadings, 
or by the party in the witnoas-box, or by. his 
pleader in Court on his behalf during the trial.” 

See section 555, on pages 251 and 252 of 
Norton’s Law of Evidence applicable to the 
Courts of the Hast India Company", publish- 
ed at Madras in 1858. It would seem then 
that the practices based on section 38, Act II 
of 1855, which relaxed the rule of English 
Law requiring the attesting witness to be call- 
ed even thougheexeoution of the deed is ad. 
mitted, was confined to the pleadings and the 


- trial.in the suit for the purposes of which the 


document ‘had to be proved. And, so recently 
as 1290, it was expressly held by two Judges 
in Abdul Karim v. Salimun (1) that section 


g 


70 of the present Hvidence Aot relates only 


to the admission ofa party in the course of 
the trial of a suit. 


(1) 27 O. 100 at p. 108. 
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The learned Judges ssid,— 

"T£ we refer to sections 88, 69, 70 and 71 of 
ihe Evidence Aot, it will be Lang that they 
all relate to the evidence of witnesses or ad- 
miseion by parties at the trial." 


I am referred by the eppellants’ learned ` 


Counsel to the note of a case [Snit No. 895 of 
1857, Priyanath v. Brssessur Dass(2)] decided 
by Sale, J,in July 1897. It was there held 
that the admission of execution of a mortgage- 
deed inthe recitals of subsequent documents 
creating further charges on the same pro- 
perty rendered the calling ofan attesting wit- 
ness to the mortgage-deed unnecessary. The 
further obarges had themselvée been : proved 
in the usual way by the evidenoe of attesting 

witnesses. This report was not published 


under the-authority of the Governor-General - 


in Council, so that, according to section 3 of 
the Indian Law Reports Act, 1875, 1 was not 
bound to hear it cited. Moreover, I think the 
view taken in the other Oalentta case finds 
support in section 65 (b), Indian Evidence 
Act, where the admission made available as 
secondary evidence of the existenoe, condition 
or contents of a document is onethat i is prov- 


ed” for the purpose. Boction 22 of the Act - 


also relates to admissions which have to be 
proved as such in connection with documents 
_ produced at à trial, In section 70 there is no 
reference to "proof" of the admission. J may 
also refer to my remarks on tho effeot of geo. 
tion 70 which &ppear in Musammat Jhama v. 
Deobuz(8). In Whyman v, Gath(4) Alderson, 
B., explained the principle on which the attest- 
ing witness bad to be called as being that both 
the parties to the deed had by selecting him 
mutally agreed to make him the witness of the 
execution. If this is the principle underlying 
section 68, Indian Evidence Act, it seems 
hardly rénnonabla to attach to an admission 
not made for the purposes of the trial a conse- 
quence which would not be expressly con- 
templated at the time by the. party making 
16. ` 
Following the decision in Abdul Karim v. 
Salimun (1), I hold with the lower. Appellate 
Court that the surviving attesting witness 
should have been called and that without his 
teatimony the mortgage-deed could not be re- 
oeived in evidence. This appeal accordingly 
IC (1907) 1 C. W. N. oaxxih 
8) 2 N. L. E. 10 at p. 16. 


(4) (1853) 23 L. J. Exch. 


816 i 
1 X. R. 878. ; 17 Jur. 660; 


` 


h 
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fails and ig dismissed with coste. In the 
Courts below costs will be borne as already 
ordered. 

Appeal dismissed. 





(s. 0. 7 N. L. R. 88) 
NAGPUR JUDIOIAL COMMISSIONHR’S 
COURT. 
Civi, Ravisrox No. 51 or 1910. 
Maroh 3, 191C. 
po —Mr. ‘Skinner, A. J. O. 
COLLROTOBR or AKOLA —A»PrPLIGANT 
TOT HS 


ANAND RAO —RrsPORDNNT. 

Land Aoquisition Act (I of 189-4), 44. 18, 54—Atoard 
—Party in land acquisition proceadiage—Oollector’s 
authority to maka reference on time-barred A appliance 
— Waiver—Ismitation—Eaclusion of period spent in 
obtaining copy—-Appeal—No legal award—Reviswn. 

Section 54 of the Land A uidi gives . 
an appen to the High Court an award or any 
part of an award of the Court Where thero has 
been nothing that could be called an award by the 
@ivil Court, the High Court coan only interfere.by 
way of revision. 

Goviad Rao Badkas v. Collector of Nagpur, 2 N. L. 
R. 172, discussed and not approved. 

real party to a proceeding ins land acquisition 
case is not the Oolleotor but ihe Government, A 
Collector's authority to make « reference as the 
agantof Gorernment is restricted by the statutory 
condikions prescribed in section 18 of the Act. 

Therefore, & Collector hag no authority to make 
a referenoe on a time-barred application. If he does 
do so, his actioh is illegal and cannot bind the Govern. 


' ment No waiver on ‘the part of a Oolleotor oan 


E for a failure of the claimant in fulfilling the 
reer pier Aha conditions which the law requires him to 
his right to require the Collector to make 

a refarence can come into existence, 

In the matter of Govermment and Nanu Kothare, 30 
B. 275 at p. 280, followed. : 
Khunan Singh v. Collector of Haipwr, 11 0. P.L. 

R. 25, not followed. 

Where the award ofa Collector is made in the 
presence of the claimant, the claimant, if dissatisfied - 
therewith, is not entitled to exolude the time 
spenbin obtaining a copy ofthe award from the 
edge six weeks proscribed by section 18 of 

8 

In the matter of Government ana Nanu Kothare, 30 
B, 375 at p. 289, followed. 


Revision against the judgment of the 
Additional District Judge, W eat Berar, Akola, 
dated the 17th August 1909. 

Rao Bahadar V. B. Pandit; for the Ap- 
plicant. 

Mr. Atmaram Bhagwant, for the Respondent. 


J4Judgment.—This appeal is present: 


ed in the name of the ‘Oollectur (special- 


- 


- 
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ly appointed -by the Local Government under 
section 8, Act I of 1894) in Akola District’, 
but by the Officiating Government Advocate, 
under instructions from the Local Govern- 


" ment, and practically it is an &ppeal by or 


on behalf of the Government. The respond- 
ent Anand Rao isthe owner of certain lend 
inthe Akola District which wasgoquired under 
the Land Acquisition Act; and the Collector’s 
award was made in his presence on the 
19th September 1906, and allowed him 
Hs. 156-40 only. .He refused to accept 
this amount, which was accordingly placed in 
deposit, and on the 5th November 1906 he 
presented a petition to the Collector, which 
challenged the legality of the award, but also 
asked that the amount of compensation 
might be referred to the Court for determina. 
tion. No action ssems to have been taken on 
this petition. Ib was prima facie time-varred, 
bat does not seam to have been rejected as 
such, and was apparently mislaid. It was not 
sent to the Civil Court, but has remained on 
the Revenue Record, and been produced for my’ 
inspection by the Government Advocate. On 
the 25th October 1907 the respondent pre- 
sented another application to the Deputy 
Oommissioner, which was forwarded by that 
officer to the Civil Court for determination 
on the 19th June 1908, the special Land 
Acquisition Collector being, L understand, 
no longer in the Disiriot. 

The case was transferred by the Diatriot 
Judge to the Additional District Judge, who 
(apparently on objections raised on the 
applicant's behalf) took the view that there 
had been no legal award, and thereupon 
ordered -the case to be filed, and the Oolleotor 
to pay the applicant's costs under seotion 27 
of the Land Acquisition Aob. Against this 
order the Local Government has appealed, 
aud the firat question thal arises is, whether 
the application to. this Court has been pro- 
perly classed a3 a miscellaneous appeal, or 
should be treated, as the learned Govern- 
ment Advocate has requested that it be, if ne- 
cessary, treated, as an application for revision. 
The decision of Ismay, J. O., in Govind 
Rao Badkas v. Oollector of Nagpur (1) is in 
favour of treating it asan appeal, inasmuch 
as the application tothia Court therem was 
registered and dealt with as an appeal, 
though there had been no sward by the 
District Judge, who had declined to exercise 

(1) 3 N. L B 173, 
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jurisdiction on the ground that there was no 
provision for & referense to the Civil Court 
in & case falling under section 151 of the 
Oentral Provinces Land Kevenue Ack Bat 
the question whether this Court should have 
beer asked to interfere by way of appeal or 
application for revision does not see to 
have been raised, and is not discussed in 
Mr. Ismay's judgment, and, with all 
deference, and, whilst quite agreeing with the 
view expreased by him on the merita of that 
case, I think his interference should have been 
by way of revision, as section 54 of the Land 
Acquisition Act only gives an appeal to the 
High Court ‘from the award or from any part 
of the award of the Oourt in any proceedings 
under this Act’, and neither in that case nor 
in this was there anything that would be 
called an award by the Oivil Court. Bat 
there was clearly ground for interference ` 
in revision, as the Court had declined to 
exercise & jurisdiction vested in it by law. 
So thisapplication will be dealt with as ong 
for revision 

Whatever may have been the attitude of 
his Plesder before the Additional Distriot 
Judge, Ànand Rao is now nauxious that the 
merite of the Collector's award should ba 
gone into by the Courts; and though hia 
learned Pleader in this Oourt was still 
inclined to question the legality of the award, 
he did not prees this matter on my pointing 
out to him that an application under section’ 
18 of the Act implies acoaptance of the award: 
as legally made under the Ast, and can only: 
challenge the correctness of its measurement of 
the land aoquired, an assessment or apportion- 
ment of compensation. If he wisheato queation 
on other grounds the legality of the Oollector’s 
action he must do so by a regular suit, And, 
on the other hand, the learned Government 
Advocate, though he objects to the grounds 
of the lower Court's order, and to the deoi- 
sion as to costa, supporta the Additional 
District Judge's refusal to gp into the merita 
of the Oollector’»award on the ground that 
even the first application for a reference to 
the Oourt, that of the’ 5th*Novambar 1903 
(mistakenly described in the subsequent 
application as of the 7th November)” was 
time-barred, since six weeks from the 19th 
September expired on the 3lst October. 

On the question of limitation, two points 
are taken by Anand Kao’s learned Pleader,— 

(1) that the Colleotor, having made ẹ 
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reference to the Court, cannot be 
allowed to plead that he had no 

authority to make ib, and 
(2) that the time spent in obtaining s 
copy of the Collector's award should 
be excluded from ibe period of 
six weeks prescribed by section 18 of 

the Act. a 

The first of these points is supported by 
the opinion of Stevens, J. O., in Khumas 
Singh v The Collector of Haipur (2) though 
.he actually decided the case on another 
ground. But a different view has been taken 
in & later case by a learned Judge of the 
Bombay High Court, Chandavarkar, J., in 
In the matter of Goranment and Nanhu 
Kothare(8). “There was one point,” he says, 
“which in the course of argument at the Bar 
suggested itself to me and I thought then that 


" jt might ke of some weight in support of the 


validity of the reference. That point was that 
the Collector, whose position under the Land 
Acquisition Act, as held bythe Privy Councilin 


Herah v. Secretary of State for India(4), is that - 


of an agent of Government, having made the 


_ reference, must be regarded as having waived 


his right or the right of his principals, the 
Government, to dispute that the reference 
was unauthorized and, therefore, illegal. But 
I have more carefully weighed the point since 
god arrived at the oonolusion that there is 
nothing in it. 


is reatricted by the statutory conditions pres- 
cribed in section 18. The claimants cannot 
plead: ignorance of those conditions and the 
restricted nature of the Colleotor's authority. 
He cannot bind Government by stepping out- 
side the limits of the power given byseotion 18. 
If he does step outside them, Lis action is il- 


legal: and no waiveron his part can atone for the 


failure of the’ claimant to fulfil the statutory. 
conditions which the law required them to 
fulfil before their right to require the Colleo- 
tor to make & reference could come into exist- 
enoe." This reasoning hasany entire concur- 
rence, and il accords with the opinion I have 
already expreased that the real party to the 
case is the Government, and not the Collector, 
and with the fact that the applicant has made 
no attempt to join as a party the actual 
(3) 110.P.L.R.25. - 


, (8) 80 B. 275 ai p. 2&0, 


* 


(4) 93 0. 606 
1 O.L.4. j 


12 A. L. J. 771,9 OC. W. N. 464; 
7 Bom. L, P. 422. 
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Collector, who .made the award, and who, I 
understand, is dead, or his reqresentatives. 
must, therefore, respectfully decline to follow 
the opinion on the question of limitation 
expreased by Stevens, J. O., in KAwman Singh 
v. Tha Collector af Raipur (2). 


"The claim to exclude the time occupied iu 
obtaining a copy of the award -was also raised 
in the case of In the malter of Government and 
Nanhu Kothare ani others (3), and disallowed 
by Ohandavarkar, J., on the ground that the 
Collector’s reasons are not necessary to the 
other party's objection, which need only state - 
that the amount awarded is insufficient, aud 
ask for & reference to the Court There has 
been some difference of opinion as to how far 
the general provisions of the Limitation Ac} 
apply to periods of limitation fixed by special 
Acts. The learned Judge held himself bound 
by thedecision, that they apply, in Gwraoharya 
v. The Prendent of the Belgaum Town Munici- 
pality (5). A different view was taken by me 
in Hirasa v. Jodhraj (0), in whioh, however, 
the Bombay case just cited, and the authori- 
ties referred to in ib do not seem to have been 
brought to. my notice, But, even if general 
provisiors of the Limitation Act apply to 
periods fixed by special Aots [as to which I 
am not at present prepared to change the 
view I expressed in Hirdst v. Jodhraj (6)], 
it would be-qnite a different matter to extend 
by analogy the provision of section 12 of ihe, 
Limitation Act that ‘in computing the period 
of limitation presoribed for an application to 
sob aside an award, the time requisite for 
obtaining a copy of the award should be ex- 
cluded’ to an application under section 18 of 
the Land Acquisition Act. The grounds on 
which an award of arbitrators can be set 
aside are very different from those or which 
& reference to the Court under section 18 of 
the Land Acquisition Apt/can be demanded, 
and beyond the fact that the word ‘award’ 
comes into both thereis no similarity between . 
the two proceedings. Indeed, as their Lord- 
ships of tbe Privy Oounci] point ont in Esra 
v. Secretary of State for India (4), the 
so-called award pf the Oolleotor is ‘merely - 
& decision binding only on him as to what 
sum shall be tendered io the owner of 
the lands. I am cnable, therefore, to ao- 
cept the contention that the time required 

to 8 B. 529. bet 

0) 6 N. L. B 1; 1 Ind. Cas. 178. 
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for obtaining a copy of the Collector's award 
should be excluded. 

It follows that, as the application of the 
bth November 1906 waa time-barred, the 
refusal of the Additional Diatriot Judge : to 
go into the merits of the award was correct, 
though his reasons were not. There is no 
need, therefore, to interfere with hia order 
that-the cage should be filed, but, under the 


a? 


circumstances, I direct that each party bear 


its own costs in both Courts. 





(s c. TN. I. B 100). 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sroomp Orn Appeat No. 689.B or 1910, 
April 12, 1911. 
Present: — Mr. Batten, A.J. O. 
PANDU-—A»rPSELLANT 


LOTERI . 
Raja UDHOJI RAO—Ruspospert. ; 

Berar Land Rerenus Code Act, $5.4 (17), 78 (2), 228 
—" Alenated", moaning of— Jagir —Confirmation by 
British Government, effect of—Tenan Commence- 
meni known—Preswmnption under s. 78 (2). "E. 

A Jagir was conferred in the seventeenth century 
by the then Sovereign Power on the plaintiffs an- 
cestor. The province was takan under the present 
Government’ in 1854 and the jagir was confirmed in 
plaíutiffs name in 1891. The tenancy of the defendant 
commenced in 1872, about 40 years prior to the insti. 
tation of the present suit bronght by the Jagirdar- 

Held, that the presumption under section 78 (2) of 
the Berar Land Revenue Code, did not arise an the 
tenancy was known to have commenced aboub 40 
years ago and there was no uncertainty as to the 
commencement of the tenancy. 

Kaldas Laldas v. Bhaiji Narain, 16 B. 616 and 
Lakshman v. Vithu, 18 B. 221, followed. 

Held, further, that section 223 had no a jisation to 
the case. The confirmation of 1891 could not be con- 
ntrued asan alienation within the meaning of sections 
223 and 4 (17) of the Code. 


Appeal against the decree of the District 
Judge, West Berar, Akola, dated the 24th 


August 1910, modifying that of the’ 
Sabordinate Judge, Basim, dated the -7th 
February 1910. ; 


Mr. G. P. Dick, for the Appellant. 

a B. K. Bose and Mr. M. E. Digi, for the 
Respondent. 

Judgment.—This appeal arises out of 
& decree for ejeot ment obtained by tho Jagir- 
dar of -Warra, against one of the tenants. 
The first contention on behalf óf tbe appel- 
lant, the tenant, is that section 228 of the 
Berar Land Revenue Code is applicable: to 


ds 
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the case. The finding as to the appellant's 
tenancy is thatit commenced in 1872 A. D. 
It is nob disputed :that the plaintiffs’ jagir- 
was conferred on plaintiffs’ ancestor about 
1888 A. D., by the Emperor Aurangsobe. 
The Provincé. was taken under the present 
Government about 1854 A. D. The .plain- 
tifa: jagir was confirmed in his name in 
1891. ‘It is urged. for the appellant that the 
land was alienated within the meaning of 
seotions 228 and 4 (17) of the Code in 1891; 


‘after the oommencemenut of the tenancy, 


But it is clear, on reading tho Inam Oertif- 
cate, Exhibit. D.I, and the rules under which 
it was granted, to be fonnd in Revenue 
Book Circular VI (1), that the grant, of the 
- certificate was m rely a confirmation of the 
previous graut, or, in other words, & decision 
that the jagir would not-be resumed.  Itia 
not denied that the jagir estate was treated 
as alienated land, from 1554 until 1891, so 
that it was alienated -before the commenoe- 
ment of the appellant’s tenancy. This 
ground of appeal, therefore. fails. i 

It is next urged, that failing the applicabi- 
lity of seotion 223, reotion 78 (2) is applicable 
and it must be aha mad that the tenancy. 
is of-the same duration as the ‘landlord’s 
tenure. But there is here no uncertainty as 
to the date of- the commencement of the 
tenancy. It commenced in 1873 about 40 
years prior to the suit, Section 78 (2) of the 
Berar Oode is based-on and identical in terms 
with section 83 of the Bombay Land Reve- 
nue Code (Act V of 1879) paragraph 2. The 
rulings in Kalidas Laldas v. Bhatjinaran (1) 
and Lakshman v. Vithu (9) refer to oases oxact- 
ly similar to the present case. The presump- 
tion in queation does not arise when the 
tenancy is known to have commenced 40. 
years age, Section 78 (2) of the Berar Code 
is, therefore, not applicable. 

No other grounds have been put rs 
in appeal for holding that the tenancy is one ` 
other than a tenancy from year to year. As 
the requisite novice applicable to such. a 
tenanoy was given under section 79 (2) of 
the Berar (lode, the appeak fails'and is dis- 


missed with costs, 
Appeal dismissed, —. 


(1) 16 B. 846. 
(3) 18 B. 221. 


^ 
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(s, 0. 7 N. L B. 107.) 
NAGPUR JUDIOLAL OOMMISSIONER'S 
OOURT. 

Srooxp Orvin Appwat No. 554 ov 1910. 
May 15, 1911. 
Preseni:—Mr..Stanyon, A. J. O. 
NATHURAM —APPRLLANT 
DOT EUS 


DULIOH AN D—Rasporpent. 
Central Provinces Tenancy Act (XI af 1888), s. 43— 


Landlord’s charge for rent, mabure of — 


Príority— 
mod clasm—Incumbrance otherwise binding on land- 


eer of the Central Provinces Tenancy Act 
gives the landlord & real remedy, in the formof& 
charge, enforceable by a suit for male, as distinguished 
from a personal remedy, enforceable by a money sult 
for &rrears of rent. The section gives priority to the 
_ charge as security for rent and not io the mere 
money-claim. If e landlord wishes to enjoy the 
priority giron to his charge, be must enforce that 

according to law. 

A landlord, who, in execution of a mere money 
decree for rent, himself purchases the tenant’s holding 
cannot claim priority over an incumbranoce 

on the holding whichis otherwise binding on him. 

jai Tera T. Tarachand, 140. P. L. R. 17; Sengas 
Afwridha: v. Lala Premnaraion, 8 N. L. R. 164, fol. 
lowed. F 

Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 3rd May 
1910, mosifying the decree of the Distriot 
Judge, Narsinghpur, dated the80th July 1909. 

Sir B. K. Boss and Mr. J. C. Ghosh, for the 
Appellant. 

Mr. F. W. Dillon, for the Respondent. 

Judgment.—This was a case between 
the mortgagee of an absolute ocoupancy-hold- 
ing, and the landlord who bad purchased 
the holding in execution of a money decree 
for arreara of rent. It was found that the 
landlord had acquiesced in the mortgage, 
baving made the mortgagee a defendant in 
the suit for arrears of rent; and though the 
legal inference leading to this finding was 
disputed inground No. 3 of the memorandum 
before me, ib was given up at the hearing 
by the learned Advocate for the appellant. 
The first Court held the mortgage binding 
on the entire holding, and gave:a decree 
accordingly; but the lower Appellate Court 
released one-third of the property from 
the decree, as being the share of a co-tenant 
of the holding who was not a ae aon 
This second appeal by the landlord, 
in reepect of the remaining Ens 
and is based npon seotion 48 of the 
Tenancy Act, 1898, which makes the rent 
due on every occupancy-holding a firat charge 
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on such holding. The question for decision 
is, whether the sale for rent carried,| or 
exoluded, the mortgage. À learned argument, 
tracing the Tenancy Law on the point from 
the days of Act X of 1859, was laid before 
me; and an effort was made to show 8 
similarity of language between section 65 of 
the Bengal Tenancy Act, (VIII of 1885), and 
section 43 of Act XT of 1898, so that certain 
Calcutta decisions could be brought in as 
authorities in support of this appeal. The 
very clear decision of this Court in Bhag- 
wandass v. Tarachand (1) was described as 
obsolete owing to the change of language in 
the 1898 Tenancy Act compared with that in 
the 1888 Act—a change alluded to in 
Mangal Prashad v. Ohandramall (2). It was 
claimed that the added words gave every sale 
of a holding for rent, Peon over the tenants’ 
incumbrances. 


I have carefully considered all that was 
said. „Iam not prepared to re-open the ques- 
stion of law decided by my learned predecessor 
in Bhagwandass v. Tarachand (1), as an in- 
terpretation of the rights of a landlord against 
valid inonmbranoes created by the tenant 
under Act IX of 1888, unless Act XI of 1898 
has introduced any change in this respect by 
the difference between section 40 of the for- 
mer and section 48 of the latter enactment. 
I do not think any such change has been 
made out, In Singar Murlidhar v. Lala Prem- 
narain (3), I interpreted section 43 of the 
present Act as giving tho landlord a real re- 
medy, in the form of & charge, enforceable by 
a suit for sale under the Transfer of Property 
Act, (now superseded as to this by tha Civil 
Procedure Code, 1908), as distinguished from 
‘a personal remedy, enforceable by & money 
anit for arrears of rent; and I see no reason to 
modify that opinion. If a landlord wishes 
to enjoy the priority given to bis charge, he 
must enforce that charge according to law. 
It is the charge, as security for the rent, and 
not the mere money claim, which is given 
The reagoni 
ing in Bhagwandass v. Tarachand (1), assum- 
ing it to have been an exposition of Act IX 
of 1583, nnd not of Act XI of 1898, —it was 
decided in 1900— remains in full force, and 
concludes this appeal. 


(1) 14 0. P. L. R 17. 
(2) 1 N. L. R. 117 ab p. 120. 
(8) BN. L, L. 184. 
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This appeal, therefore, fails and is dismias- 
ed with oosts. 
_Appoal dismissed, 
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OALOUTTA HIGH COULT. 
Sroonp Orr APPELL No. 814 or 1910. 
August 9, 1911. 

. Present: — Mr. Justice D. Chatterjee. 
ATUL OHANDRA MAJUMDAR Amp 
OTHERS— PLIAIKTIFFS—ÀÀ PPELLANTS 

COTSILS ; 
BRJOYA DHUPI axp OTHERS—DEFANDANTS 
— RESPONDENTS. 

. Bervíes Tenure— Refusal to perform  service— For. 
fettwre— Oo-sharer landlord —Suw for ejecimeni— Trans- 
fer of Property Act (IV of 1882), s. 111. 

A co-sharer landlord of a sorvicelenure is nob 
entitled to a decree for ejechment to the extent of his 
share, that is, to khas possession with the defendant, 
the holder of the tenure, who refused to perform the 
stipulated servioe for the plaintiff, the co-sharer land- 
lord, wiihoni proving that the whole body of landlords 
have by some overt act, for instanoe, a notice to quib, 


taken adventage of the forfeiture, that is, have done ` 


some act showing their intention to determine the 
lease. 

Gholam Mahiuddin Hossein v. Klasran, 81 0 os 
and ram Mohwn v. Dhakeswar Pershad, 35 O. 
807; 7 O. L. J. 488, relied upon. 

Hurrogobind Raha v. Ram Rutna Dey, 4 O. 67;.Radha 
Pershad Singh v. Budhu Dashad, 220.988 and Ansar 
Ai Jamadar v. C.N. Grey, 20. L. J, 408, dis. 
tinguished, 

Appeal frem the decree of the Sub-Judge 
of Sylhet, dated November23rd, 1909, modify- 
ing that of the Munsif of Habigens , dated May. 
12th, 1909. 

Babu Harendra Naratn Mitra, for the Ap- 
pellanta. 

Babus Ambika Oharan Das and Harendra 


Kumar Das, for the Respondents. 


/udgment.—Upon the findings the l 


defendants Nos. I and 2 are holders of a 
Rervice tenure under the plaintiffa and 
their co-sbarers,who in this case may be 
taken to be defendants Nos 3and 4. It is 
also found that the defendants Nos. 1 and 2 
refused to perform the stipulated service for 
the plaintiffs about 1308 and in 1810 execut- 


ed a kabulsat in favour of defendant No. 4 ^ 


whom they acknowledged as the sole land- 
lord. The pleintiffa say that all the oo- sharers 
gave the defendants Nos. 1 and 2 a notice to 
qnit in 1808 and if that had been the case 
there would have been no T Thé 
lower Appellate Court has held 
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pleaded or proved. The question is, are the 
plaintiffs entitled to a decree for ejectment 


` to the extent of theirshare; or,in other worda, 


to joint khas possession with defendants Nos. 
land 2? 

The learned Vakil for the plaintiff oon- 
tends that there has been a clear forfeiture 
and the defendantg Nos. 1 and 2 are, therefore, 
trespassera liable to ejectment. He relies upon 
the cases of Hurro Gobind Raha v. Ram 
Rutino Dey (1); Radha Pershad Singh v. Budhu 
oot (2); Ansar Ali Jamadar v. O. E. Grey 
3). 

These are, however, cases in which the sole 
landlord or his representative sued in eject- 
ment, whereas the. plaintiffs are co sharers 
only. Oan they bring ejeobment without prov. 
ing that the whole body of landlords have by 
some overt act taken advantage of the forfei- 
ture P Section 111 of the Transfer of Property 
Act provides for the forfeiture but also 
provides that the leasor must do some act 
showing his intention to determine the lease. 
The trend of the cases in the booka is also to 
the same effect. Gholam Mahtuddin Hoessein 
v.Khairan (4); Gopalram Mohuri v. Dhakeswar 
Pershad (5). 

In thelast case Mr. Jastica Rampint ere = 

“Ib would seem to hea hardabip that the 
plaintiffa who represent a 15-annas share of 
the lessor’s interest should, in congequenoe of 
the collusion of their one-anng co sharers with 
the principal defendant, be unable to obtain 
khas possession against the latter, bnt such 
would seem to be the effect of the Indian deoi- 
sions and we must follow them.” Herealso the 
priucipal defendants have colluded with de- 
fendant No. 4and attorned to him as their 
sole landlord but, nevertheless, I must follow 
the cases, however reluctantly, and uphold 
the dishonest conspiracy, leaving the plaintiff 
io such remedy as their declared title may 
entitle them. The appeal is dismiased with 
costs. | i 

Appeal dismissed. 

& 4,0. 87. 

2) 220 988." 

a) 2 0. L. J. 408. 
& 


(4) 31 C. 788. 
(a) 85 0. 807, 7 O. L J. 483, 


-— 
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OALOUTTA HIGH COURT. 
M IBOKLLANTOUS Orri Appears Nos, 433 AND 484 
. or 1918, 
August 9, 1911. 
Preseni.—Mr. Justice Oasperas and 
. Mr. Jastioe -Sharf-ud-din. 

SATISH: CHANDRA MOOKRRJHHB anp 

OTH ERS—JUDGMENT-DEBTORS— APPELLANTS 

| versus m 

PURNA CHANDRA DUTT amp OTHERS— 

D sORES-HOLDERS— RESPONDENTS. 

Keecution of decree—Applicaiion not x pa Ming mode 
of assistance from Court, defectrve—Oivil Procedure 
Code (Act Y of 1908), O. XXI, r. 1Y, cl. (3) (4). 

An application for exeontion of a decree, which 
does not specify the mode In which the assistance of 
phe Court is required, is defective, and unless the 
"defect is remedied, the application must be digmissed. 

Shakaram Chand Gokal Das v. Ghalabhai C hakaldas, 
19 B. 84, followed. 

On such & defective appHoation, the Court should 
abstain from deciding whether or not the decree is 
capable of execution. 

Appeal from the order ‘of the District 
Judge, Burdwan, dated June 8rd, 1910, 
confirming thet of the fourth Munsif of that 
place, dated January 8th, 1910. 

Babus Mohendra Nath and Karunamoy Bose, 
for the Appellants. 

Babu Rishendra Nath Sarkar, for the Re- 
spondent. 

Judgment.—tt waa soughtby the deo- 
ree-holdera-respondents before us to execute 
their compromie-dearee. The judgment-debt- 
ora objected that the applicaticn under Order 
XXI, rude ll, waa defective in thatit did 
not specify the mode in whioh the assistance 


`. of the Court was required, Further objection 
' , was taken that the dearee was incapable of l 


execution.  ' 

The first Court held that the application 
was not in compliance with the law, and 
rejected the same under rule 17 of Order 
XXL The Munsif, however, remarked that 
the seh decree was sound, He seid:—'I 
don't thirtk that this decree is incapable of 
execution. ’ 

On appeal the learned District Judge fis 
affirmed the decision of the Mwnsif on both 
points, though he eaid-—" It would, I think, 
have been better that the question of 
whether the decreé was capable of execution 
had been left open. But it hasbeen argued 
and decided and it does not appear to me 
that there are sufficient reasons for me to 
make an order that will require the thing to 


` be done over agnin, ’ 
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. the decison of the suit.” 


[1911 


x " 
GOPINI DEBI t£. LOKEKATH.: 


. The judgment-debtors inipugn this part 
of the judgment of the lower Appellate. 
Court; and, in support of their contention, 
reference has been made to a number of 
reported cases bear'ngupon Order XX, rule 5 
of the present Code corresponding with sec- 
tion 204 of the Oode of. 1889. Order XX 
rule 5, s&ys,— In suits in which issdes have, - 
been famed. the Court shall state its finding 
or decision with the reasons therefor, upon 
each separate iasue, unless the finding. upon ` 
any one or more of the issues is sufficient for 
It is not neceesary 
to discuss the cages upon this rule, because 
it appears to us plain that, when an appli- 
cation for execution is defaoti re, the Court 
may do one of two things only; it may, under - 
Order XXI, rule 17, either reject the appli- . 


.oation, or allow the defeot to be remedied. 


then and there or at any time fixed by it. 
We are not told that the decree-holders™ 
sought to remedy the defeot; and, consequent- 


ly, the only legal order that could be passed ' l 


was one rejecting the application. This was 
the procedure adopted in Shakaram Chand 
Gokal Das v. Ohola bhai Ohakal Das (1). 

The order of the District Judge must, 
therefore, be set agid so far as it decides that 
the decree is capable of execution. That- 
point should be reserved for future-considera-, 
tion when there ia a proper application before 


‘the Court upon which the question can be 


raised, The present application baing de- 
feotive, there was really no foundation upon: 
which any further decision on any point 
could be &rrived a. 

The appeals are allowed with costs. We 


‘assess the hearing fee at one gold mohwr in 


each case. 


dono Apreals allowed. 





CALCUTTA HIGH COURT. 

Sacoup Orvis Arema No. 1846 or 1909. - 

: Jaly 24, 1911. 
Present: —Mr.; Justice N. Chatterjea.- 
GOPINI DEBI amp se a UEN 
A PPRLLANTS 
teréhk. d 
LOKENATH TEWARI AMD OTHERS— 


PraiwTIEFHS— la5PONDENT2, 

Khas possession, tuit for—Plinhiff's tils as patnidar. 
adsastted— Defendant to prove tenancy — Burden of proof 
—Lawd in suit contiguous to holding of defendant— 
Bhifting of onug& ` 
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The plaintiff's title as painidar being admitted, the 
defendant oannot resist plaintiffs claim for khas 
possession, unless he can show that he has & tenancy 
wee will entitle him to retain possession of the 

n 

Narsing Narain Singh v. Dharam Thakur, 0. O. W. 
N. 144, relied upon. 

The mere fact thab the defendant holds some land 
as tenant under the plaintiff, is not sufficient to throw 
upon the plaint the burden of sho that, in 
respect of any other land which the defendant may 
be found to be in posseasion of, he has no right asa 
tenant. The burdenof proof lies upon the defendant. 

Raj Kishen Mookerjes v. Pearee Mohun Moowerjee, 
10 W. B 421; and Batas Ahir v. Bhuggobutty Kosr, 11 
C. L. B. 470, Shaodem Roy v. igit Ohatoorbhwu 
Ray, 120. L. J. 876; 8 Ind. Cas. 785, relied upon. 


Where the lands sought tobe recovered aro. 


admitted by the plaintiff to be contiguous to the 
holding of the defendanta, or where they have come 
to the posseasion of the defendants by encroachment, 
the onus is upon the plaintiff to prove that the lands 
in suit are outside the holding of the defendants 

Rhidoy Kristo Mistri v. Nobinchander Sen, 12 O. L. 
B. 457; and Rejendra Kumar Bose v, Mohin Chandra 
Ghose, 8 C. W. N 768, referred to. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated July 2lat, 1909, reversing 
that of the Munaif of Asansole, dated July 
14th, 1908. 


Babus Surendra Nath Ghosh and Probodh. 


Ohandra Mookerjes, for the Appellants. 
Babus Jogendra Nath Mukherjeeand Upendra 
Nath Ohaiteries, for the Respondenta. 


Judgment.—tThe plaintiffs-respond- - 


enia as paínida:s of mausah Harishadihi sued 
` to recover possession of 6 plots of land alleg- 
ing that the said lgnds were the khas lands 
appertaining to B8i-annas share of the pains, 
The defence of the defendant No. 3 was that 
plots Nos. 1 to 4 and 6 appertained to her jotes 
and the defence of the defendant No. 4 was 
that plot No. b was held by him under one 
Gour Roy who had not been made a party to 
the suit and plot No. 6 as & sub-tenant under 
the defendant No. 8. 

Both the Courts below found that the 
plaintiff's had failed to prove that the landa 
were khas lands. The Oourt of first instance 
dismissed ihe guit, but the lower Appellate 
Court held that plaintiffs, being admittedly 
the painidars, are entitled to khas possession 
as the defendants had failed to prove any 
tenancy-right in the Janda and accordingly 
decreed the suit. 


The defendants Nos. 8 and 4 appealed to` 


this Court. The defendant No. 4 has, how- 


ever, settled the dispute with the plaintiffs 


and filed a petition for withdrawing the 
appeal, The appeal, eo far as he is concerned, 
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is, therefore, dismissed without costs, as the 
plaintiffa have agreed to give up costs. The 
result of this compromise is, thatit is un- 
necessary to deal with any question with 
respect to plot No. 5 or with respect to the 
tenancy-right claimed by the defendant No. 4 
in plot No. 6 under the defendant No. 8. 

It is contended on behalf of the defendant 
No 8, first, that the plaintiffs oase that the 
lands ware the khas lands of the 8¢-onnag 
share of the pains having been found to be 
false the suit ought to have been dismissed: 
second, tliat the onus ought to have been 
placed upon the plaintiff to prove that the 
lands were outside the defendants’ joies, and 
lastly, that the defendanta ought to have been 
given an opportunity of meeting the new case 
upon which the lower Appellate Court gave 
a decree for khos possession to the plaintiff, 

As regards the first oontention it is true 
that the plaintiffs’ case that the lands are 
khas lands appertaining to the 8t-annas 
share of the patini has been found to be false 
but that is not sufficient for dismissal of the 
plaintiffs’ suit. The plaintiffs’ title as patmi- - 
dars of the mausah boing admitted the de. 
fondant cannot resist- plaintiffa’ claim for 
khas possession unless she can show that she 
has a tenancy which will entitle her to retain 
possession of the lands. See Narsingh Narain 
Singh v. Dharam Thakur (1). The firat con- 
tention, therefore, fails. 

The second contentian raises the question 
of onus of proof. Jt was urged that as the 
defendants hold two joies in the mawso the 
onus is. upon the: plaintiffs to prove that the 
lands in suit are outside those joies and in 
support of this contention reliance waa placed 
upon the cases of Ratdoy Kristo Mistri v. 
Nobin Chunder Sen (2) and Rajendra Kumar - 
Bose v. Mohun Ohandra Ghose (3). It was 
held in those cages that if the existence 
of s tenure be admittted or proved the 
dispute in regard to any plot of land then 
becomes a question of parcel or no parcel 
and the plaintiff is bound to prove that the 
lands of which he olaims khas possession ig 
outside the admitted terure. But, as pointed 
out by Bannerji, dJ., in Seodent Roy v. Chow- 
dhury Ohatcorblus Roy (4), the cage of Rhidoy 
Kristo Mistry v. Nobin Ohander Sen (2) is 

(1) 9 0. W. N. 144. e v 

. (3) 12 0. L. B, 457... 


(8) 8 0. W. N. 763... 
(4) 12 0, L. J. 370, 8 Ind. Cas. 785. 
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clearly distinguishable. There the plaintiff 
sued to recover khas possession of some land 
which he alleged was ont 'gide the howla or 
tenure held by the defendant and whioh tho 
defendant had encroached upon by extending 
the boundary of the Aowla. In the present 
case there is no admission by the plaintiffs 
that the lands in suit are contiguous to the 
admitted holding of the defendanta or that 
they have come to the possession of the de- 
fondanta by encroachment. The mere fact 
that the defendants hold some land as tenants 
under the plaintiffs would not be sufficient 
to throw upon the plaintiffs the burden of 
' showing that, in reapeot of ary other land 
in the semindari which the defendants may 
be found tobe in possession of, they have no 
right as tenants, The burden, of proof ina 
case like this lies upon the defendant and 
this view is quite in accordance with the rule 
laid down by this Court in several cases of 
which we need only refer to two, namely, 
Raj Kishen | Mookerje v. Peares Mohun 
Mookerses (5) and Batas Ahir v. Bhuggobutiy 
Koer (6). The observations quoted above 
apply fully to the facte of the preaent case 
and I entirely agree with them. In the case 
of Raisldra Kumar Boss v, Mohini Ohandra 
Ghose (8) it does not clearly appear from 
the report whether the lands in dispute in 
that case were admitted to be contiguous to 
the holding of the defendant, but the learned 
Judges in that case followed the case of 
Rhidoy Kristo Mistri (2). Iam of opinion 
that the-prinoiple there laid down, - which is 
the same aa that laid down in RAsdoy Kristo 
Mistri’s case (2), should be held applicable to 
cases where the lands sought to be recovered 
are admitted by the plaintiffs to be contigu- 
ous to the holdings of the defendants or that 
they have come tothe possession of the defend- 
anta by: encroachment. A person may hold 
10 bighas of land in one corner of a village 
consisting of & thousand bighas of land and 
the semindar shonld not be called upon to 
prove that any land in the village which 
the defendant may be in possession of, how- 
ever distant it maybe from the defendanta’ 
jote, i8 outside the joi»  ] am accordingly of 
' opinion that the onutis upon the defendanta 
to prove that the lands are included in her 
joies. 
The lower Appellate Court refers to sole- 


(5) 20 W. R. 421. 
(8) 11 O. L. B. 476. 
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nama in which Shiboo, the defendant’a hus 
band and predecessor-in-title, admitted that 
the lands appertained to the jama of one 
Rama Kalpa and thathe had taken possession 
of the game from the time of the solmama 
as purchaser from Ham Kalpa and that 
Oourt held that the said admission makes 


‘the defendant's present case that the lands 


appertain to the ancestral jode of her 
husband unworthy of credit. The lower Ap- 
pellate Court relied upon the admission con- 
tained in the solenama, disbelieved the evi- 
denoe for the defendants, and held that they 
have notenancy-right. The Court. of first 
instanoe discussed the evidence, more fully 
and found that Ram Kalpa had no right to 
or possession of the lands, that Ram Kalpa 
had admittedly no ioe, that the admission 
made in the solenama by Shiboo the. husband 
of the defendant No. 3 had been sufficiently 
explained away by the evidence and that 
Shiboo was in posseasion for one before the 
solenama. The learned Munsif, however, 
did not come to any definite finding that 
the lands did appertain to any jots of Shiboo, 
bat dismissed the suit on the ground that 
the onus was upon the plaintiff to prove that 
the lands were outside the jotes of Shiboo 
and that they had failed to prove the same. 
But the lower Appellate Court came ton 
finding upon the evidence thatdefendants had 
no right of tenancy in the lards. That isa 
finding which cannot be interfered with in 
second sppeal. 

The last question, is whether the defendant 
should not be allowed saa- opportunity to 
prove that the lands are included in her 
jotas, seeing that the original case of the 
plaintiffs has been found to be falso. It is 
true the plaintiffs claim khas possession of the 
lands on the ground that the lands were 
khas lands of the paint, but they also sought 
for a declaration that the defendants had 
no right to the lands, that they were tres- 
passers and claimed khas possession by eject- 
ing the defendante. The defendant, in resist- 
ing the admitted patnidars claims for recovery 
of khas possession of lands within the patni, 
was bound to show thatthe lands were part 
of her jotas. She did adduce evidence on the 
point; that evidence was considered by the 
lower Appellate Court which came to a fnd- 
ing that the tenancy was not proved. Under 
the circumstances, it cannot be said that 


‘the appellant was prejudiced in any way. 
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The case cannot, of course, be sent back for 
' allowing the defendant No.8 an opportunity 
merely to show that the lands are adja- 
cent ‘to her joíes, as prayed for on behalf of 
the appellant. 

The appeal, therefore, fails andis dismiss- 
‘ed with costs, 

Appeal dismissed, 


1 





MADRAS HIGH COURT. 
E Ruvisjox Petition No. 609 or 1910. 
July 27, 1911. 

Preseni: —Mr. J ustioo Sundara Aiyar. 
GANALA SOMALINGAM— 
PwritTioxmR 


OOTENE 
KAMUJU GANGULU.AXD ANOTHER— 


HEgPONDNEHTS. 
| Landlord and Tenanit—Hent due to offos-holder — 
Agreement transferring the right —Right of transferee to 
collect rent after transferor’s death, 
' The 2nd defendant, aa guardian of her minor son 
who was an office-holder, executed an agreement to 
the plaintiff whereby the latter was io perform the 
duties of the office and receive a on of the 
omolumenta therefor, inclusive of the right to oolleot 
renta from tenants: 
| Held, ina suit by the plaintiff for the recovery of 
vent from & tenant after tho death of the minor office- 
holder, that as the plaintiff's rights under the agree- 
ment terminated on the death of ihe offloe-holder, he 
had no cause of action and his suit should be 
dismissed. 


. Petition, under section 25 of dto IX of 
1887, for revision of the decree of the District 


` Munsifof Amalapur,'dated the 20th April 


1910 in 8. C. 8. No. 744 of 1909. 

Mr. P. Narayanamurti, for the Petitioner. 

Mr. B. Narasimha Row, for the Respond- 
ents. 

Judgment.—tThe plaintiff bases his 
suit on the agreement EHxhibit.B. That doou- 
ment was executed by the second defendant 
,&s guardian of Her minor son. The substance 
of the agreement ia that the plaintiff should 
perform the duties of a certain otflce, which 
was then vested in the second defendant's 
“minor son, and should receive a portion of the 
emoluments of that office. The minor office- 
holder died in 1906. 

The suit is to recover from & tenant the 
rent due by him under a kadapu executed in 
favour of the deceased office-holder, the rent 
being part of the emolumenta of the office. 
The plaintiff's rights. under the agreement 
terminated on the death of the minor as whose 
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guardian the second perengan executed Hx. 
hibit B. 

On this ground, I am of opinion that the 
suit is bound to fail 

It is also doubtful whether, according to 
the terms of Exhibit B, there was an effeo- 
tive transfer io the plaintiff of the rent due 
by the first defendant, though the document 
says that ihe kadapa executed by the first 
defendant was delivered to the plaintiff. 
My doubt arises from the fuob that there 
are no express words transferring the right 
to the rent. A mere agreement that the 
plaintiff should havez portion of the emolu- 
ments of the office would, of course, be insuffi- 
cient to entitle the plaintiff to sue the tenant 
who was bound to pay the rent to the office. 
holder. 

It is, however, unnecessary to decide this 
question as, in my view, the plaintiff had no 
right to any portion of the emoluments: of 
the office or the rents payable to the office. 
holder in lieu thereof acorning due after the 
death of the minor offloe-holder. 

..l dismiss this petition with costs. 


Petition dismissod. 





MADRAS HIGH OOURT. . 

Omit Revision Parrrriow No. 199 or 1910: 

July 20, 1911. 

— Present: —Mr. Justina Ayling and 
Mr, Justice Spencer. 
VEMURY BRAMAYYA—Paritiongr 
versus 
SRIMATH RAJA YARLAGADDA 
MALLIKARJUNA PRASAD NAIDU 
BAHADUR semindar, (YA RU— 

E ESPOXDENT. 

Landlord and Tenant— Ooxtract to pay enhanced rate 
—Bettlement of disputes — &—Ooniraet Act 
(IX of 1872), s. 28. 

Where the considerntion for a oontraob to pay 
enhanced rent by a tenanb to his landlord is the 
settlement of disputes as to the rate of rent and the 
abandonment of still higher olaima on the part of the 
landlord, the contract is valid and énforoeablo. 

Mallikerjuma Prasada v.* Subbasya, 8 M. W.N. 815; 
10 Ind. Cas. 08; 0 M. L. T. 443, ed. 


Petition, under section 25 of Act IX of ` 


1887, for revision of the decree of the Pringi- 
pal District Muusif of. Masulipatam, dated 
27th October 1909 in 8. C. 8. No. 418 of 
1908. | 


. Mr, T. Prakasam, for the Petitioner. 


P 
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Mr.O.V. Anantha Krishna Iyer, for 
Respondent. 
Judgment.—Petitioner's Counsel 


argues that the Munsif haa not found that 
there was consideration for the promise to 
pay enhanced rent, and that there was, asa 
matter of fact, no consideration. A perusal 
of the District Munsif’s judgment shows that 
he found that there was s contract to pay the 
higher rate, the consideration for whioh was 
the settlement of disputes aa to the rate and 
the abandonment of still higher claims on 
the part of the landlord. The settlement of 
auch disputes and the fixing of a mode- 
rate rate would form a valid consideration. 
Petitioner quotes the decision of this Oourt 
in Mallikarjuna Prasada Naidu Bahadur v. 
Vemulapati Subhatya (1), but, in those cases, 
it was found, as & fact, that no disputes 
existed aud that, therefore, the settlement of 
them could not have formed s consideration 
for the agreement. That finding distinguishes 
those cases from the present case. The petition 
ig dismissed with coats. 
(1) à X. W.N. 818; 10 Ind. Cas. 08; DM. L. T. 443, 





ALLAHABAD HIGH COURT. 
Exeoutiow Sxoowp.Crvin Arreu No. 69 ' 
'" or 1910. 
July 19, 1911. 


Present: —Sir George Knox, Kr., Judge, and - 


. Mr. Justice Piggott. 
Rawat GAY AN SINGH AND ANOTHER— 
DzraxpANTS —APPELLANTS 
corsus 
BANWARI LAL axp orgmams—PranrrIrES— 
saddled uae n " 
pini deoree—Application one 
Mae ves for order absoluie— Whether proper 
application—Transter of Property Act (IV of 1883), 
are et decree under section 88 ofthe "Transfer of 
Property Act was pamod in favour of two persons, B., 
and K. B. died after the decree and his sons alone 
made ean application for an order absolute without 
joining K. as one of the ee the allegation 
d not like to join them: 
E but ther were entitled to make much an 
lication subject to such orders as the Court might 
ree fib to pass to safogueard the right of K., the 
decree-holder. m l 
"ecd appeal from the decision of the Dis- 
_ trict Judge of Cawnpore, dated the 27th Sep- 


ambar 1909. C" 
ap. 8. O. Banerjt, for the Appellants, 


A 
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Mr. Guleart Lal, for the Respondents. 

. Judgment. —In this case a conditional 
decree for sale under the provision of section 
88 of the Transfer of Property Aot (IV of 
1882) was passed in favour of ono Bhagwan 
Das and his sister-in-law Musammai KE aunsilla 
jointly, the time fixed for payment under the 
said decree expired on October 80th, 19086, 
Bhagwan Das died before any order absolute 
for sale waa passed. On April 30th, 1909. 


"Banwar Lal and another, sons of Bhagwan 


Daa, presented the applicationout of which the 
present sppeal has arisen. They sak fora 
decree absolute under section 89 of Aot IV 
of 1882 after issue of notice both to the 
judgment-debtora and to the joint deoree- 
holder Musammat Kaunsilla. With reference 
to the latter, they state that she had declined 
to join in the application and they accordingly 
pray the Oourt to pags such orders as it may 
deem necessary for protecting her interesta 
in accordance with the provisions of Order 
XXI, rule 15 of the Code of Civil Procedure. 
Now, the said Code (Act V of 1908) had come 
into foroe on the first day of January 1909 
and by sectionl 53 of the said Code, sections 
85 to 90 inclusive of the Transfer of Property 
Act (IV of 1882) are repealed. It was, 


. therefore, impossible for the Oourt to give 


Bhagwan Das and his brother a decree ab- 
solute under section 89 of the Transfer of 
Property Aot go that the application of April 
30th, 1909, was certainly irregular in form. 
The point, however, was never taken by the 
judgment-debtors. They put in a petition of 
objection contesting the application on various 
grounds but they never took the point that 
the matter was not one in respect of whioh 
an application could be made and the case 
is now before:us as an ‘execution second 
appeal.” The joint decree-holder Musammat 
Kaungilla has put in no appearance; the case 
has been contested by the judgment-debtors 
only and itis they who are now appellants 
before this Oourt, Of the various points 
raised by them in their petition of objection 
most have been conaluded against them by the 
findings of the lower Appellate Court and are 
not now before us. The  memorandom of 
appeal to this Court contains three para- 
graphs but the second and third are merely 
arguments in support of the ples taken in the 
first. This runs es follows: — 

"Because the Court below has erred in hold- 


- ing that one out of two plaintiffs in a mort. 
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gece suit is entitled to obtain a deoreo abate 
lute for sale.” 

As put before us in argument, this plea in- 
volves three propositions of law:— : 

(i) that the holder of a decree for sale 
passed under the provisions of sec- 
tion’ 88 of the Transfer of Property 
Act (IV of 1882). who had not 
yet obtained an order abeolute for 
sate under section 89 of the said Act 
at the time when both sections were 
repealed by the passing of the new 
Code of Civil Procedure (Act V of 
1908) cannot execute his decree with- 
out first obtaining s final decree" 
in the suit itself under the provi- 
sions of Order X X XIV, rule 5 of the 
said: Code; 

(5) that, an application for such final 
decree is not & proceeding in execu- 
tion so that the provisions of Order 
AXI, rule 15 of the Civil Procedure 

; Qode have no bearing on such appli- 
cation. . °° 

(i) that by reason of the use of the 

words “ 
behalf by the plaintiff" in Order 
XXXIV, rule 5 aforesaid, the ap- 
STE referred to must Pana, 
fail unless presented by all the 
persons who appeared as plaintiffs 
in the suit. 

The first of these propositions is open to 
argument but we are not satisfied that it is 
necessary for us either to affirm or to deny 
it in order to dispose of the present appeal. 
The new Code of Civil Procedure simply 


repeals sections 85 to 90 of the Transfer ~ 


of Property Act and does not contain any pro- 
visions to the effect that any decree passed 
under section £8 shall have the effeot of (or 
shall be deemed to be) a "preliminary decree” 
under Order XXXIV, rule 4, The opening 
words of Order XXXIV, rule 5 refer to the 
amount declared due as aforesaid” 1.6., ina pre- 
liminary decree passed under the preceding rule. 
It seems probable that the Legislature did not 
contemplate the particular case of the holder 
of a decree under section 88 of the Transfer 
of Property Act who had not yet obtained 
an order absolute for sale under section 89 
of the samo Act when the new Civil Procedure 
Code came into foroe. That the decree is 
not abrogated by the repealing clause in the 
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covered by the provisions of section 6 of the — 
General Clauses Aob (X of-1897). The 
repesl of section 89 of the Transfer of Pro- 
pertyAct does not in itself dispose of the 
question; a decree under section 88 of the. 
same Act directs that “in default of the de-. 
fendant paying, as therein mentioned. the 
mortgaged property or a sufficient part there- 
of be sold; and the question is, whether 
a Court has or has not power to pass an order 
directing sale to take place in exeoution of the 
said decree even though section 89 has dis- 
appeared from the atebnte book.,’ 

Au order for sale of some sort. or kind 
there must be. The question whether such 
ao order is nothing more than an order in 
execution or whether ib must neceasarily take 
the form and have the effect of a‘ final decree" 
under Order XXXIV, rule b of the Code of 
Civil Procedure, does not” really arise in the 
present case. The order for sale actually 
passed ig one in favour of all the decree- 
holders (including Musammat Kaunsilla) and 
is in the form prescribed for, orders under 
section 83 of the Transfer of Property Aot, ib 
is not open to objection on the ground of any 
defect or informality, even if it be held that 
a “final decree” under Order XXXIV, rule 5 of 
the present Civil Procedure Code was what 
was really required. On the pleadings in 
this case it ia not really open to the jadgment- 
debtors to contend that the order for sale 
whatever might be ita form or ite legal effect 
when considered from other points-of view 
could be passed otherwise than in execution 
of the original deoree under section 88 of the 
Transfer of Property Act and upon an appli- 
cation to execute that deoree. ‘Their own pe- 
tition of objection presented to the first Court- 
on May 22nd 1909, only raises the point with 
which we are now dealing in the form of & 
plea that the sons of Bhagwan Das alone 
are not competent “to take out execution of 
the whole of the decree." 

Moreover, we are of opinion that in any 
case the sons of Bhagwan Das as joint decree- 
holders were entitled, under the circumstances 
of this case, to apply for an order for sale 
(whether or not such order be in fact a final 
deoree under Order XXXIV, rule 5 of Act V 
of 1508) in favour of themselves and of Mu., 
sammat Kaunailla. Their right to do so was 
inherent in the deoree obtained by them under 
section 88 of the Transfer of Property Aot. 


new Code ‘is obvious enough; the. case is The subsequent repeal of that section could 
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nob “affect any right acquired or lisbility in- 
ourred thereunder.” Vide section 6 of the 
- General Olgusea Act (X of 1897). Under 
that decree as passed anyone of the joint 
deoree-holders could apply to the Oourt for 
&n order absolute for sale subject to such 
orders as the Oourt might see fit to pass 
to safeguard the rights of the other decres- 
holders. We sæ no reason for holding that 
this right has been taken away by subsequent 
legialation; it is not a question of procedure 
but of & right inherent i in the decree. 

For thease reasons, we hold that this appeal 
fails and we dismiss ib accordingly with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
S roomy Civi ApPman No. 1119 or 1910. 
July 25, 1911. 
Present: —Mr. J matics Ohamier. 


MUHAMMAD SHAFI KHAN—Puawrirr— 


* A PPELLANT 
versus 
Musammat LALIJAN— Derespast— 
^— RESPONDENT. 
Muhammadan | Law—Bunni—Gi[t—Donee s power 
restricted for the life-time of d third person —Gifi talid 
but condition invalid. 


oec Dep pun ur the Sunni sect ` 


an kah Padi d her son N. in respect of two- 
her property with the condition that the 
profits of one-third of It should go to her grandson B. 
for his life and that N. would have no power of truns- 
fer over this one-third: Held, that the gift was 
valid thet the oondition as to the restriction on 
the power of transfer was invalid but that the oondi. 
tion as to the payment of usufruct was valid and 
was enforceable against a purchaser with notice. - 
Nawab Amjad Ali Khan v. Muhamadt Begam, 11 M. 
I. A. 517; 10 W. E. 25, referred to. 


Second appeal from the decision of the Dis. 
_ trict Judge of Moradabad, dated (the 12th July 
1910. be 
Mr. Mohan Lal Sandal, for the Appellant. 
Mr. Abdur Raof, for the Respondent. 
Judgment.—ifusimmai — Tamenna 
Begam executed a iamizkmama whereby she 
made one-third of certain property wakf and 
provided as follows with regard to the remain- 
ing two-thirds:— . 

"My son Naki Khan will remain owner 
(malik) of the remaining two-thirds and of 
the said two-thirds Naki Khan, wil remain 
full and absolute owner of one-third (malik 
kamil o katat) and he shall have power of an 
owner with respect to it, and Naki Khan 
will be owner (malik) of the other third also 
and his name will be entered in the khowai 


INDIAN OASES. 


[1911 


but the income of itis given for the mèin- 
tenance of my minor grandson,. Muhammad. 
Shafi Khan, sonof Muhammad Taki Khan 
deceased. Aooording to law Naki Khan ia 
grandson of Shafi Khan, he must givet he 
income of that one-third for the maintenance 
of the minor and Naki Khan; will not have 
the power of transfer over that one-third 


“during the life of the minor.” Soon afterwards, 


Naki Khan sold ihe whole two-thirds of the 
property to the respondent Lali Jan, who is 
said to be a prostitute. Inthe present suit 
the appellact Shafi Khan, saing by his next 
friend, prays for possession of one-third of 
the property and for cancellation of the 
deed of sale in favour of the respondent. The 
defence is that the whole two-thirds of the 
property was given to Naki Khan and under 
the Muhammadan Law the conditions that he 
should not have power to transfer portion 
of the property and should make over the 
profits of that porlion to Shaü Khan are 
invalid and should be disregarded. 

The Munsif held that Shafi Khen was 
entitled to- the profits of one-third of the 
property but not to possession of that share 
and passed a decree accordingly. 

Both parties appealed and the District 
Judge held that all the conditions regarding 
one-third of the property were void and 
that the respondent was not bound to make 
over the profita of that share to the appel- 
lant.. Accordingly, he dismissed the apppel 
of Shafi Khan; allowed the ‘appeal of Lali 
Jan and dismissed the suit of Shafi khan 
with costs. 

Shafi Khan has appealed to this Court. 
Second Appeal No. 1119, is his appeal against 
the decree passed on his appeal to tha District 
Court. Seoond Appeal No. 1120 is his appeal 


- against the decree passed on the respondent's 


appesl to that Court. 

It is, in the first placa, contended that the 
tiamliknama gives one third of the proparty 
to Shai Khan ont and out, If this view is 
correct, the appellant must sucoeed. I think, 
however, that it is impossible to construe the 
tamitknama as giving Shafi Khan one-third 
of the property out and out. It is possible 


to construe ihe deed as giving him one-third 


for life and to regard the provision that it 
shall stand in the name of his uncle as an 
arrangement for the management of the pro- 
perty. But it appears to me that, according 
to the correct construction of the deed, Naki 
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Khan takes the whole two-thirds out and out 
&nd the intention was to bind him to allow 
Shafi Khan to have the profits of one-third 
for hia life. : The question is whether such a 
provision Gr oondition is permitted by the 
Muhammadan Law. The parties are Sunnis. 
According .to the Hanafi Law any derogation 
from the completeness of a gift is null and if 
the intention to give to the donee the entire 
subject-matter be clear, subsequent conditions 
derogating from or limiting the extent of the 
right are null and void. In other words, accord- 
ing to the Hanafi law, the gift is valid and the, 
condition is void. (Amir Ali’s Muhammadan 
Law, Vol. I, p. 77), According to the same. 
authority, if & man was to give a piece of land 
to another on the condition that he should 
give to him the whole produoe of land in per- 
petuity, the condition would be bad but it is 
otherwise with a gift by A. to B. without any 
restriction on. the power of disposition but 
subject to the oondition that B should pay 
periodically to A. & part of the usufruot of the 
property, both the gift and the condition 
would be valid and if B. should alienate the 
proparty the assignees would take it subject 
to the condition. In these cases, says the 
learned author, the reason is obvious for the 
restriction of aninterest by the donee for 
himself or for himself and his heirs does not 
interfere with the right of property vesting 
in the transferee by the act of transfer. For 
these propositions, he cites the case of Nawab 
Amjad Ali Khan v. Mohamdi Begam (1) and 
the Nawadsr, an authority which I have been 
unable to oonsult. 

Bir Roland Wilson (p. 334) states the law 
in the same way but doubta the correctness 
of the decision in the case just cited. That 
was, however, & decision oftheir Lordships of 
the Privy Oouncil and itis binding upon me 
if it applies to the present case. The parties 
to that cage were SArahs but the decieion does 
not purport to rest upon any .peouliarity of 
the Shsah Law and according to it the condi- 
tion that the dcnee Naki Ali Khan shall pay 
the usufruct of part of the property to his 
nephew is valid. "M 

The condition that Naki Ali Khan shall 
not slienate the property seems to be invalid. 
The respondent contends that she is not 
bound by the condition regarding the pay- 
ment of the usufruct to the appellant because 
she is & purchaser for value andthe property 
— (1) 11 X, L A, 517, 10 W. B 85 
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is not oharged with the payment of the usun- 
fruct to the appellant. I cannot accept this 
contention. She must have had notice of the 
condition for it is contained in the deed nn. 
der which Naki Ali Khan acquired both 
the property. She holds the property on the 
same terms òn which Naki Ali Khan holds 
it. 

Forthe above reasons, I dismiss Second Appeal 
No. 1119 with ooste and I allow Second Ap- 
peal No. 1120 with costs here and in the lower 
Appellate Court and restore the deoree'of the 
Court of first instance. 

i Appeal dismissed 





ALLAHABAD HIGH COURT. 
First Orvin Appeal FROS ORDER No. 62 or 
.1911. 
x July 11, 1911. 
Present; —Sir George Knox, Kr., Judge, and 
Mr. Justice Piggott, 
Kunwar TEJ BAL BIKRAM SINGH — 
PLAINTIFF— À PPELLAMT 


PITTS 
RAMBAJ KUAR AND ANOTHER—DEFINDANTS 


RISPONDENTE. 

Oiv Procedure Code (Act V of 1908), O. XLI, r. 1— 
Reosiver,appowntment of—Pardanashin ladies of cultwre. 

lit would be a very improper use of the powers 
conferred on a Court under Order XLI, rule 1 
to take out of the hands of ladies, who sppear to be 
ladies of culture and well capable of mannging their 
property and examining accounts, property of which 
they have been in possession for something like two 
yearsand hand over the property toa Heoerrer 
upon nothing more than passing rumours. 

First appeal from an order of the Subordi- 
"e Judge of Moradabad, dated the 9th May 

9 . i 

Mr. Abdul Raof (with him Mr. J. N. Chane 
dhi), for the Appellant. i 

The Hon'ble Mr. Moti Lal Nehru (with him 
Dr. S. C. Banerii), for the Respondents. 

Judgment.— There is 'a suit pending 
in the Oourt of the Subordinate Judge of 
Moradabad between Kunwar Tej Bal Bikram 
Singh Bahadur, plaintiff, and Musammat Rani 
Raj Kuar and “another, defendants. The de. 
fendants are, so we are informed, the two 
widows who are in possetsion of the property 
left by Raja Har Bans Singh. The plaintiff 
alleges himself to be the cousin and has filed 
the suit on the ground that by a certain 
family custom the widows who are childless 
are not capable of holding such property, and 
that he is by law preferentially entitled to 


704 


TEJ BAL BIKRAM BINGH v. BAMRAJ KUAR. 


-posseasion. The Raja died on the 15th of 
April 1909. The ladies obtained an order 
- for mutation in their favovr over the proper- 

ty on the 4th of August 1909. The present 
^ suit was instituted on the llth of August 
1910, more than one year after the order of 
mutation was made in the defendanta’ favour. 
On the 16th of March 1911, that is, after the 
snit had been pending some seven months, the 
plaintiff made an application for the &p- 
pointment of a Receiver over the property 
of which the ladies were in possession. 
application is supported by an affidayit. . The 
ressons contained in the application for inter- 
ference with the possession of the ladies are, 
(1) that they. are pardanashin ladies who 
cannot manage the property personally, (2) 
that the business of the estate is carried on 
through selfish persons and the moneys are 
spent extravagantly and oareleasly, (3) that 
ihe property in dispute is encumbered with 


- debts and that up to the time the application , 


was made nothing of the said debts was paid, 
.and (4) that the defendants are said to have 
no source of income other than the property 
in dispute and the plaintiff apprehends that 
evenif his alaim be decreed, it would be 
difficuls fór hiin to reoover the amount of 
mesne profits. "Various points set out in the 
application are again repeated in the affida- 
. vit. One Chatar Singh, who describes him- 
self as & servant of the plaintiff, declares that 
all the facts, with the exception of the in- 
‘oumbrance on the property, are true to his 
personal knowledge and that what is stated 
with reference to the incumbrance he believes 
to be trne. He gives no ground of any kind 
for his belief. An application of this kind 
supported by an affidavit so vague and 
' groundless would have been by most Courts— 
and very properly—summarily rejected. We 
think that the learned Subordinate Judge 
showed considerable indulgenoe when he al- 
lowed the matter to be pursued any further. 
It ig a very serious thing that persons, and 
particularly ladies, who have had a title to 
their possession summarily itquired into and 
after objection made .by the other side 


maintained as done*n the present case when ` 


the order for mutation was made in their 
favour, should be subjected to.a roving oon- 


dition of inquiry pnt in by the -defeated - 


claimant and that without his putting for- 
ward any substantial ground for such action. 
The Code of Civil Progedure in Order XI 
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and the rules thereunder gives ample 
opportunity toa plaintiff te discover what 
he may rightly -discover with reference to 
documents and papers in the possession of 
the other side. In the present case we 


-understand the plaintiff made no use what- 
‘ever of this Order and the rules and resorted 


to the application for appointment of a 
Receiver. He followed up the application for 


- appointment of a Receiver by other applica- 


tions; all of them, so faras we have heard 
them are of the same quality and nature 
All of them attempt to get hold of papers to 
which the plaintiff was in no way entitled, 
apparently in the hope of picking out of those 
papers something which might advance his 
cause. The learned Subordinate Jidge met 
those attempts Ina very proper way. We 
consider the orders which he recorded in the 
papers 4950 and 501D on the reoord, very 
proper and suitable orders. Finally, on the 
9th of May 1911 he recorded an order ata 
considerable length based on the affidavit-put 
jn by the plaintiff and the affidavit filed by 


, the ladies in reply. In this order he says, 


after going through all the circumstances of 
the case and the materials on the .record 
relating to the appointment of a Receiver, 
that the Oourt is not convincéd that it would 
be just pr convenient to order the appoint- 
ment of a Receiver of the property in dispute. 
He, therefore, rejected the application. It is 
this order which forms the subject of the 


` present appeal and we are asked -to set it 
aside on the following grounds: (1). because 


thé facts disclosed in the affidavit filed by the . 
plaintif- appellant in the Court below afford- 
ed suficient ground for the passing .of an 
order for the appointment of a Heoeiver; (9) 
because the Courts below misunderstood the 
rules of procedure and wrongly refused to 
allow the plaintiff to produce witnesses to 
prove the several acts of waste stated in the 
affidavit; (9) because it was not necessary for 
the plaintiff to show at this stage that he had 
an unanswerable case and that the evidence 
on the record prima facte established his case; 
(4) because, under the circumstances of 
the case, it^would be more conducive to the 
ends of justice to appoint & Heceiver than to 
leave the property in the~ hands .of persons 
who have no property of their own. There 
is & fifth ground in the memorandum of 
appeal, but it was not alluded to in the 


course of argument and so itis unnecesary 
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to notice it any further. With reference to 
the four grounds set out above, we have 
examined the affidavit carefully and we find 
in if not one single material fact which 
would justify any Court in the appointment 
of a Receiver. We have been referred to no 
rules which the Court below misunderstood. 
We specially asked the learned Connsel for 
the &ppellant to refer us to those rules and 
we are met with a vague reply that such 
procedure would be generally in the interests 
of justice. No Order or rule of the Oode was 
cited. The only evidence on the record to 
which we have been referred is:the affidavit 
and that affidavit oertainly does not make 
out a prima facie case for interference. With 
reference to the fourth ground we think it 
would have been a very improper use of the 
powers conferred on a Court under Order 
XL, rule 1 to take out of the hands of ladies, 
who appear to be ladies of culture and well 
capable of managing their property and 
examining accounts, property of which they 
have been in possession for something like 
two years and hand back the property over 
toa “Receiver” upon what, so far as we can 
judge, may be nothiug more than passing 
rumours. It must be clearly understood that 
weare not by these remarks passing any 
judgment on the evidence on the record. 
That evidence may be good evidence and we 
know nothing about it. Bab the evidence 
on which it is asked to pass an order for 
the appointment of a Receiver is of suoh a 
flimsy description that it amounts to nothing 
more than s passing rumour. The application 
was properly rejected by the Oourt below 
and we dismiss the appeal with costs -inolad- 
ing in this Court fees on the higher soale. 
We further direct that no time be lost in 
sending back the record to the Court below 
in order that the trial may be resumed with- 
out further delay. 
Appeal digmissed. 
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ALLAHABAD HIGH OOURT. 
Ssoonp Civit, Appar No. 146 or 1911. 
July 29, 1911. 

Present; —Mr, Justice Tudball and 
Mr. Justioe Piggott. 

KULDIP DUBE AND otuses—Pranrrires — 
À PPSLLANTE 
toórsus 
MAHANT DUBA amp orares—Derenpayts 

l — RESPONDENTA., 

Limitation Act (XV of 1877), Beh II, Arts, 118, 118, 
120—Sust io recover monsy awarded by arbitration 
award—Suit for specific performance of contract or 
suit Jor recovery of compensation for breach of contract 
— Lwaitation—-Arbitraiion Atard. 

. The parties in this case referred certain disputos 
1o &rbitr&hon. The arbitrator gave an award on 
January 18th, 1904, which provided that the defend- 
aat should pay to the plaintiff Ra 850 by June 27th, 
1904, and that in cnae of his failure to do so by a. 
specified date, the plaintiff would be entitled to re- 
cover the same with interest. The defendanb made 
default and the n. brought the presont sult in 
1909 to recover Re, 850 with Interest and the question 
was whether or nob the suit was Dred by limitation: 

Heid, that the salt wasnota anit for speciflo per- 
formance ofa oontract,and was not governed by 
Articole 118 of the Second Schedule of the Limitation 
Act,1877. The mit was governed either by Article 
116 or 120 of the Limitation Act ond was within time. 

Sukho Bibi v. Ram Sukh Das, 6 A. 208, Raghubar 
Dial v. Madan Mohan Lal; 16 A.8; Sheo Narain v. Beni 
Madho,28 A.285; BSor»avall Ammu v. Muthayya 
Bastrigal, 28 AL 593; Talewar Binyh v. Bahori Singh 
26 A. 407, referred to. 

Beoond appeal from the decision of the 
Additional Judge of Gorakhpur, dated 2lat 
November 1910. 


Mr M. L. Agarwala, for the Appellants. 
Mr. Govind Prashad, for the Raspondenta. 


Juggment.—The parties to this anit 
ara members of one and the samo family. 
On January 9th, 1904, they executed an agree- 
ment by which they submitted various dif- 
ferenoes whioh had ‘arisen belween them to 
the arbitration of one Phulla Dabs, and on 
January 12th, 1904, the Arbitrator delivered - 
an award, which was signed by the parties in 
token of their acagptance. This award con- 
tained & number of provisions regarding the 
family property and the debts due on the 
game but we are now concerned only with 
one provision according to which the defend- 
ants (strictly speaking Dadh Nath, father 
of the first three defendants ond grandfather 
of the fourth) waa bound to pay Rs. 350 to 
the plaintiffa by June 27th, 1904. Fn default 
of such payment it was‘ provided by the 
award that the plaintiffs shanld be entitled 
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to recover this amount with interest at 12 
per cent. per annum. The aoit is one for re- 
covery of this amount with interest, as well 
as for other moneys alleged to ba due to the 
plaintiffs in consequence of the provisions of 
the award. The Court of first instance went 
into the whole question of accounts between 
the parties and finally decreed the plaintiff 
Kuldip Dube a sum of Ra. 125.8.0 with 
proportionate costs and future interest at 6 
per cent, per annum on account of certain pay- 
ments made in accordance with provisions 
contained in the award in satisfaction of 
certain family debts, but dismissed the claim 
for Re. 350 and interest as barred by limita- 
tion. The plh&intiff appealed, and there was 
a oross-objection by the defendants regarding 
another item in the account. The Oourt of 
first appeal, the learned Additional Judge of 
Gorakhpur, affirmed the decision of the first 
Court, and the plaintiff Kuldip Dube comes to 
this Conrb in second appeal. His memoran- 
dum raises a small question as to costa, 
whioh was not predsedin argumentand which 
will practically be disposed of by the order 
we propose to pasa as to the oosts of the suit 
asa whole. The one question for determina- 
tion before us is, whether the olaim for 
Ra. 350 and interest in aocordance with the 
provisions of the award of January 12th, 
1904, is or is not barred by limitation. This 
money was payable on or before June 27th, 
1904, and this suit waa instituted in the 
Oourt of first instance on February 8th, 1909. 
The contention on behalf of the defendants, 
which has found favour in both the Qourts 
below is that the period of limitation appli- 
cable is three years, in accordance with Article 
118 of the second Schedule to the Indiun 
Limitation Act. If the suit can in fact be 
regarded as one for specific performanoe of a 
contract within the meaning of the ssid 
Article ib should presumably have been 
brought within three years of the date fixed 
for the payment of the money, namely, the 
27th June 1904. On the*other hand, the 
plaintiff-appellant contends before us that 
the suit is either* governed by Article 116 
(for compensation for the breach of a contract 
in writing registered), or is one falling under 
Article I20 of the sams Schedule as being a 


“snit for which no period of limitation ia 


provided elsewhere." In either case the suit 
would fall within a six years’ period of 
limjtation and would be well within time, 
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We have been referred to & number of 
cases on the gubjecl, In Sukho Bibi v. Ram 
Sukh Das (1) and again in Raghwbar Dial v. 
Madan Mohan Lal (2) it was held in each 
case by two Judges of this Court that a suit 
for the recovery of a balance of money due 
under the terms of an award is virtually a 
suit for the specific enforcement of the 
award, and is, therefore, subject to the limit- 
ation prescribed by Article 113 of the second 
Sohedule to the Indian Limitation Act of 1877. 
The point was discussed at some length in the 
later of those two judgments and the decision 
turns upon an express finding that the anit 
then before thejCourb was not one for compen- 
sation for the breach of a contract. These 
casos were considered by a Bench of this Court 


in Sheo Narain v. Bent Madho (3). That 
was & anit for recovery of possession 
over immoveable property the learned 


Judges held that the mere fact that such 
& suit was brought upon a title estab. 
- lished by a certain award would not make it 
& suit for specific performanoe. They did not 
find it neoessary to dissent from the two older 
rulings of this Court already referred to but 
it ia clear that they doubted them for they - 
relied-upon a Madras case, Sornavallt Ammal 
v. Muthayy1 Sustrigal (4), in which these" 
rulings are distinctly dissented from. A 
later case of our own Court ia that of 
Talewar Singh v. Bahori Singh (5). The 
facts of this case are worth nothing because 
the ratio. decidends is significant. It appears 
that certain matters in dispute batween the 
parties had been referred to arbitration and 
that the arbitrator delivered an award in ac- 
cordance with & compromise entered into by 
the parties themselves. This award direoted, 
amongst other things, that each party should 
transfer certain immoveable property to the 
other and the suit was by one of the parties 
concerned for recovery of the property agreed 
to be conveyed. Ib was held that this was a 
suit for speciflo performance of a contract 
within the meaning of Article 118 of the sec- 
ond Schedule of the Indian Limitation Act. 
The plaintiff bad at the time of his suit no 
valid title to the property which he claimed 
what he possessed under tho terms of the 


(1) 5 A. 268. 
(8) 16 A. 3. 

3) 28 A. 285. 
(4) 33 ML 603. 
(5 26 A. 497. 
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. award was aright to oompel the opposite 
party to give him a valid title-deed by exeout- 
ing a conveyauce in his favour. Such s suit 
may perhaps bea suitfor ' 
ance” in the strictest senge of the words. It 
does not seem quite clear how far the learned 
Judges who desided that case relied on the 
fact that the award before them wae - based 

-upon & compromise entered into by the parties 
and might, therefore, be held to partake in a 
special senge of the natcre of a contract. It 
would seam, however, that they acoepted the 
position taken up in the older rulings of this 
Court that by reascn of the operation of aeo- 
tion 30 of the Specific Relief Kos (Act I of 
1877) a suit for the specific performance of the 
terms of an award should be regarded as o 
snit for the specific performance of a contract 
within the meaning of Article 118 of the Sche- 
dule to the Limitation Act. In any case, the 
principle underlying the decision is that an 
award isthe outcome of a contract to refer to 
arbitration and that the Legislature has seen 
fit to limit suits for the specific performance 
of a contract to a period of three years, even 
though such contract be in writing registered 
and though a longer period would have been 
allowed for a suit in which the plaintiff con- 
fined himself to seeking damages for breach 
of the terms of the registered contract. The 
Oalontta High Court had occasion to consider 
the older rulings of this Court in the case of 
Bhajahari Saha Banthya v. Behary Lal Basak 
(6). The remarks of Mookerji, J., at pages 
885 and 886 of the report are of great inter- 
est. He doubted the correctness of the Al. 
lahabad decision on the ground that there was 
nothing in section 80 of the Specific Belief 
Act which necessarily placed awards on the 
same footing as contracts for purposes of 
limitation but he admitted the general prinoi- 
ple that "the jurisdiction of the Court in en- 
forcing the specific performance of the provi- 
sion of an award is founded on the princi- 
ple that the award is the outoome of a con- 
tract to refer to arbitration" and he did not 
base his dissent from the broad proposition 
laid down in Sukho Bibi v. Ram Sukh Das (1) 
entirely on that giound. He pointed out that 
"when a Court orders the defendant to pay 
money to the plaintiff which the former ought 
to have paid under the terms of an award 
but bad not paid" the Court is not really en. 


forcing specific performance at all but is di- 
(B) 33 O, 881 ; 4 O. L, J. 162. 
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reoling payment of compensation for non- 
compliance with the terms of the award. ` 
Tt seema to us that this remark is peonliarly 
apposite to the facts of the case now before 
us and furnishes the true basis for the 
decision of the same. All that section 80 
of the Specific Relief Act lays down is, that 
where the question is one of specific perform- 
anoe the Court has the same powers, and 
should proceed upon the same principles, in 
the case of an award asin the case ofa 
contract. The way to consider the question 
then is, to take the terms of the. award before 
the Court and to see whether, if theae same 
terma had been embodied in a  oontraob 


. between the parties, the suit before the 


Court is or is not one in which speoifle per- 
formance of those terms is claimed and ought 
to be decreed. n the present case the terms 
were that the defendanta should pay the 
plaintiff Ra. 350 on or before June 27th, 
1904, the defendants failed to do so and the 
"plaintiff claims that under a farther provision 
contained in the document itself he is entitled 
io recover Hs. 350 with interest-at 12 per 
cent per annum. Had the same suit been 
brought with reference to a contract in 
writing registered whith embodied the same 
terms no one would have dreamt of describ- 
ing the suit as one for specific performance 
of the contract. It wonld clearly bea suit 
for compensation for breach of oohtractina 
caso in which the penalty for such breach 
was presoribed by the contract itself (vide 


' gectiong 73 and 74 of the Indian Contract . 


Ac') and it would bo sabject to & limitation 
period of six years under Article 116 of the 
Sohedule to the Indian Limitation'Àot. We 
&re, therefore,. clearly of opinion that the 
suit before us is not one for specific perform- 
ance at all and that Article 113 of the 
Schedule to the Indian Limitation Act does 
not apply. We do not think chat we are 
precladed from arriving at this decision by 
the older rulings of this Oourt to which 
reference has been "made. In the first place, 
those rulings have been distipguished against 
and their authority shaken by the later 
rulings of this Court which we have also 
considered. In the second place, it is not 
necessary for us to determine the broad 
question whether or not a anit to enforce the 
specific performance of the provisions of an 
award isu suit for the gpecifio performance 
of a contract" within tlhe meaning of Article 
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118 aforesaid. In so far as this proposition 
appears to be laid down by rulings of this 
` Court we leave it undisturbed. We say the 
suit before us is not a suit for specific per- 
formance ab all and this must be & question 
to be determined in each case upon the 
pleadings set forth in the plaint taken in 
connection with the terms of the award or 
other document upon which the plaintiff's 
suit i8 based. 

Nor is it necessary for us to determine 
whether Article 116 or Article 120 of the 
Schedule to the Indian Limitation Act 
governs this case. Lf the oorrect view be 
that an agreement to refer a matter to arbitra- 
tion is in effect & contract to do whatever the 
arbitrator shall direct, 16 may be that the 
suit before us is & suit for compensation for 
breach of contract, and is governed by 
Article 116 because based upon a registered 
instrument. Otherwise, it is a guib of a nature 
for which provision is not elsewhere made, 
and must be referred to the provisions of 
Article 120. In either case, the period of 
limitation is the aame.and- the suit is within 
time. 

We accordingly set aside the decree of both 
the Qourts below and give the plaintiff a 
decree for a further sum of Rs. 543-10-0 in 
addition to the sum of Hs. 125-8-0 awarded 


by the first Court. The plaintiff will get his. 
including fees on the: 


costs in this Court 
higher scale. Inthe lowtr Appellate Court 
the defendants-respondents should bear the 
o-sts of their orogs-objection which was 
dismissed, otherwise the parties will pay and 
receive costa in both the Courts below in 
proportion to success. The decree will carry 
interest ab 6 per cent. per annum from the 
date of the firat Court’s decision as directed 
in the decree of the said Oourt. 


Appeal allowed. 





PUNJAB OHIEF COURT. 
Finst Civir, Apprat NG. 276 or 1910. 
August 3, 1911. 
Preseni:— Mz. Justice Ratligan ana 
and Mr. Justice Chevis. 
MAHMUD BAKHSH—PLAINTIFF — 
APPELLANT 
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HASSAN BAKHSH ARD OTHNRS— 


DuxrnxrAxTS— H RSPONDRNTB. 
Punjab Pre-emptton Act (II of 1905), s. 12—Fach 
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collateral has independent right —Gwardias and ward— 
Guardian waiving his right to pre-empt—Whether ward 
‘bound by act of gwardiaw— Vaéver— Ácquiescence — 
Mere presence of pre-amptor—Purchase-mosay —Bangmi 
—No concern of Oowrt where money raised —Duty of 
pre-emptor. 

As each of several agnates has, by section 12 of the 
Punjab Preemption Act, an independent right to 
claim pre-emption, the right of one agnate cannot be 

ingui by the mere fact that a nearer agnate 
has waived his own right. 

As theright of & and his ward are sopa- 
rate, the fact that the guardian haa soquiesoed in a 
sale and thereby given up his right to preempt will 
not, in the absence of anything to show that ho was 
acting or professing to sobon behalf of his ward, 
bind the ward, even where the guardian is the father 
of the ward. 

Kadir Bakhsh v. Nur Bibs, 121 P. R. 1899, refer- 
red to. 

The fact that a pre-emptor is present ato sale, and 
does not then announce his Intention of his 
right to pre-ampt, will not amount to a walver of his 
right, mere smilenoo on his part not being sufficient 
to justify an assumption of acquiescence, so as to 
eatop him from subsequently asserting his right. 

The Courta are not concerned with where the pre- 
emptor is raising the money or what he is going to 
do with the land; all that a pre-emptor has to do is to 
prove his right to take over the bargain and when he 
has done so, to produce themoney within the time 
fixed by the Court. 

Brijfsath v. Jsta, 180 P. B. 1884 and Bamsukh Das v. 
Fasai-wd-dis, 19 P. R. 1898, roferred to. 

First appeal from the decree of the Dis. 
trict Judge, Multan, dared the 23rd February 
1910, dismissing plaintiff's claim. 
© The Hon'ble Mr. Muhammad Shaf and Mr. 
Harris, for the Appellant. 

Mr. Vaughan, for the Respondents. 

Judgment.—The plaintiff in this case 
claims to pre empt land sold by his grand- 
father. The plaintiff is a young man. When 
the suit was first instituted an objeolion was 
taken that he was a minor, but: thia was over- 
ruled by the District Judge. The District 
Judge's ruling on this point was probably 
correct; it has not been questioned before us. 
Whether he was & minor atthe time of the 
‘kale (a year lesa four days prior to institution 
of suit) is uncertain. 

The vendor'a son Abdul Karim attested the 
B&le-deel. According to the vendees, who 
are the principal defendants in this case, the 
plaintiff was also- present and assented, but 
as he was then a minor it was not thought 
necessary to obtain his signature.  Áooording 
to the plaintiff he was not present at the 
sale, and never assen.ed; he has been living 
with his maternal relations ever since the 
death of his mother. The vendees allege 


collusion and say the vendor ie financing the 
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plaintiff. The plaintiff alleges that his 
mother's relatives are supplying him with 
funda. 

The District Judge has dismissed the suit, 
holding that, though the mere fact that the 
plaintiffs father attested the sale-deed does 
not deber the plaintiff from suiug, the plaint- 
iff is estopped by waiver and is also not en- 
titled to a decree by reason of being a claimant 
nob suing in good faith for his own benefit. 
The plaintiff appeals: 

For the respondents ihe District Judge's 
decidion is supported on the ground that 
plaintiff is estopped by his father's assent to 
the sale. That the father assented to the 


sale is clearly proved by his signing the sale- 
deed. But each collateral hae an independ-. 


ett right of pre-emption “in order of succes- 
sion," see section 12 of the Pre-emplion Act. 
The right of the vendor’s son is superior, 
therefore, to that of the vendor’s grandson, 


and would prevail if both son and grandson 


were figuring a3 rival pre-emptors, but where 
the son has put himself out of Court by as- 
senting to the sale, the grandson’s right is 
not destroyed, that being an independent 
right, 

The case ia different to that of a man con- 


testing an alienation on the ground of want of ` 


necessity; in such oases the bona fide consent 
of the alienor’s son to the aliention would 
probably be binding on the alienor’s son’s son 
but here each agnate has by statute an inde- 
pendent right to claim pre-emption, so that 
the right of one egnate cannot be extin- 
guished by the mere fact that a nearer agnate 

has waived his own right. We agree, there- 
-~ fore, with the learned District Judge that 
the mere faot that the plaintiff's father as- 
sented to the sale does not debar the plaintiff 
from claiming to pre-empt. Then it is urged 
for the respondents that the father’s assent 
should be taken to be binding on the gon for 
another reason, vis, that the father was 
guardian of the son. But granting, for the 
sake of argument, that the plaintiff was 4 
minor at the time, and that & guardian’s ac- 
quiescence can bind the ward, we note that 
there is absolutely nothing on the record of 
the present case to show that the plaintiff's 
father was soting on his son's behalf as well 
as on his own. In Kadir Bakhsh v. Nur Bibi 
(1), it is laid down that a de facto 
guardian, even after he hag by his ac- 

(1) 121P. R 1888. ij 
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quiescence in a sale debarred himself from 
pre-empting, can bring a soib for pre- 
emption ou behalf of his ward; thus, it is 
clear that the acquiesoence of the father 
cannot bar the son in & case where there is 
nothing to mhow that the father acted 
or professed to act on behalf of the son. 
The right ofthe guardian and of the ward 
are, as pointed out in Kadir Bakhsh v. 
Nur Bibi (1), separate, and the guardian 
can give up his own personal right of pre- 
emption without giving up that of the 
ward. In the present case had the father 
been profeasing to act on behalf of the son as 
Wall aa on his own behalf he could easily have 
attested the sale-deed signing his name in 
his own capacity and as guardian of his son. 

The next question is, whether the plaintiff 
himself waived his rights. For the vendess 
certain witnesses have appeared who say the 
plaintiff was present when the bargain was 
struck, but all that they say is that plaintiff 
«kept silence. Now this evidence, even if we 
accept it, does not prove anything amounting 
to waiver. A man may be present atthe 
time of sale, but the mere fact that he does 
not then announce his intention of bringing 
& suit to preempt cannot debar him. He 
hasa whole year in which to make up his 
mind whether he will assert his pre-emptory 
rights. If the vendee were at time of sale 
to ask him if he intended to exercise those 
righta he might, of course, reply that he 
would not exercise those rights, in such & 
case he would, of course, be estopped. But he 
would be equally justified in saying that he 
had not yet made up his mind whether he 
would assert those rights or nob and that for 
the present he was content to reserve the 
option and to refrain from a waiver of right. 
Where no question is asked and a pre-emptor 
keeps silence, how can acquiescence be sa- 
sumed P 

The evidence of Ala Bakhsh, eon of Ida, as 
to Mabmud (plaintiff) coming toa well and 
asking for Mehr Ali, is not very intelligible 
and sounds to us incredible ; 80 young & mem- 
ber of the family as the plaintiff would nob 
be likely to be sent round to Muhammad 
Anwar and Mehr Ali, who would be far mors 
likely to deal direct with the vendor. The 
evidence of the sunyaru, Muhammad Bakhsh 
as to plaintiff calling him and saying his 
father wanted him, is directed to show that 
plaintiff was present at registration and wag 
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assisting by calling in & sumar to test the 
money. This evidence, too, we regard as very 
doubtful He ia the only witnees who men- 
tions this matter of testing the money, and 
we cannot rely on him. We hold, therefore, 


that the defendants have failed to prove that ~ 


the plaintiff himself waived his rights. 

Then, it is urged for the vendees, that the 
plaintiff has no money of his own, and is 
merely a benams pre-emptor and in this con- 
nection Brignats v. Jitu (2) and Ramsukh Das 
v. Faral ud-din (8) are quoted. In the for- 
mer ruling we find that. one learned Judge 
(Bullock, J.) expressed the opinion that if 
ig could be shown that tho snit was not 
brought bona fide for the  benefit.of the 


plaintiff, the svit muss fail, but this opinion, 
. was nob shared by the other learned Judge 


(Benton, J.) who wrote,— A benami pre-emp- 
tor is, to my mind, an inadmissible notion; we 
are not concerned with what‘ the plaintiff 
may do with the land after he has got it." Mr. 
Justice Benton went on also to deal with the 
question of plaintiff being unable to find the 
purchase- money, and disposed of it by saying 

“his payment of the money is a very sufficient 
answer to the objection," We note that,as Mr. 
Justice Bullock found in the end that it was 
not proved that plaintiff was not auing for his - 
own benefit, his remarks as io the necessity of 
buna fides on the part ofa pre-emptor are 
obiter dicta, 

In Ramswkh Das v. nol udin (3), 
the head-note is misleading. AIl that is 
ssid in the body of the judgment is “now 
. there mcy be authority for holding that 


when it is proved that a plaintiff ina pre-. 


 emption suit is acting benamt, that is, that an- 
other person will on the. plea that he is the 
real purchaser be entitled to take from plaint- 
iff whatever may be decreed him, the Court 
should refuse the nominal plaintiff a decree." 
This merely says there may be anthority, not 
that there is authority; the question whether 
a enami pre-emptor is entitled to get a 
decree waa not the real p for decision in 
that case. 

The later rulings are “all to the effect 
that the Courts are not concerned with 
the questiors where the pre-em ptor is 
raising tbe money and what he is going to do 
with ile land, and this is our own opinion. 
A man wko has a right io preempt has 


(2) 189 P. R. 1594. 
(8) 10 P. R. 1886. 
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merely to produce the money just as any 
other purchaser ; he can no more be asked 
"what are you going to do with the Iand "' 
or “where did you raise the money" than 
any purchaser in a shop could be asked such 
questions by the shop-keeper. The pre- 
emptor has nothing to do but to prove his 
right to take over the bargain and when he 
has proved this right all that he has left to 
do is, to produce the money within the time 
fixed by the Üourt. 

We note, too, that in our opinion, the oral 
evidence produced by plaintiff in this case 
to show that he has long been living with bis 
maternal relations and that itis they who 
are financing him .seems to us as good as the 
oral evidence produced by the vendeee. 

The plaintiff is, in our opinion, entitled 
to & decree. The amount of money to be 
paid was settled between the parties in the 
District Judge’s Uourt, see page ll of the 
paper book. 

We accept the appeal and, reversing the 
decision of the District Judge dismissing the 
' guit, we give the plaintiff a decree for pos- 
session, by pre-emption, of the land in suit 
on condition of payment into Court by lst 
October 1911 of the sum of Re. 6,020 less 
costas of plaintiff in both Courta (any sum al- 
ready paid into Court as paid towards the 
above sum): In default of payment as above 
directed by lst October 1911, the suit will 
stand as dismissed with costs in both Courts. 


Appeal accepted. 
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ALLAHABAD HIGH. COURT. 

Sacoup Orve Aprpaat No. 1365 or 1910. 

July 14, 1911. . 
Present: — Bir George Knox. Kr., Judge, and 

Mr. Justioe Piggott. 
ABDULLAH KHAN AFD ANOTHER— 
PLAUINTIFFS—À PPRLLANTS 
versus 

Musammat BUNDI amp OTHERS —DEFERSDANTS 
RESPONDENTS. 

Transfer of Property Act (IV of 1888), s. dics 
Osionsible ownsr— Res Judioata— Agra Lanang Act u 
of 1901), s. 201 (8) — Recorded proprietor 

One N a Muhammadan died leaving a widow D, and 
two minor sons A. and C. During the minority of “A. 
ahd 0., B. got her name recorded tn respect of one-third 
of the property left by N. end subsequently mortgaged 
the rame to M. M. brought a muit on foot of the 
ee obtained a decree and in execution pur- 

chased the property. M. then brought a suit for profita 
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in respectof one-third of the property to which A. 
and C, were parties. A, and C.did not raise any 
defence and an ev parte decree was passed aguinsb 
them. At the time of the a parts decree A. and C. 
were nob recorded proprietors in rospect of the one- 
third property purchased by M. Subsequently A. aud 
C. brought the present guit for a declaration that they 
were proprietors of a portion of the one-third pro- 
perty purchased by Af. 

Hold, that the suit was nlether barred by res judiouta 
nor by section 41 of ihe Transfer of Property 
Act, 1882 Se ag 

Second appeal from the decision of the 
Additional Judge of Meerut, dated the 14th 
September 1910. ‘ 

Mr. Muhammed Ishaq, for the Appellants. 

Mr. Alston, for the Respondent. 


Judgment.—This was asuit for a 
declaration that the plaintiffs-appellants be 
declared proprietors of a certain share in 
mausa Tapriana or in the alternative be 
awarded possession of the same. It appears 
that one Nasib Khan died somewhere about 
the year 1890 possessed of a share in the 
village in question. He left surviving a 
widow, Musammai Bundi, and two song wha 
are the plaintiffs.appellanta now before ns. 
According tothe Muhammadan Law Musammat 
Bandi would inherit 4th share in the landed 
property left by Nasib Khan, and the sons 
would take the remainder in equal share. 
The appellants were minors atthe time of 
their father's death and during their minor- 
ity Musammat Bundi not only got herself 
recorded a8 proprietor ofa one-third share 
but proceeded in 1892 to mortgage the 
same to one Nibal. The latter sold his rights 
to one Rara Mal who is a respondent in this 
oase.. He brought a suit on the mortgage 
and having obtained a decres brought this 
one-third share to sale and purchased it 
himself. He subsequently gold to Mohib- 


nllah Khan who is the second respondent 


now before us. Mohiballah Khan, on the Ist 
of September 1908, brought a suit for profits 
on acoonnt of this one-third share. This 
suit was not resisted by the present appel- 
lant and resulted in an esparie decree in 
favour of Mohibullah Khan. By the present 
suit the plaintiffs seek to establish their 
right in respect of 5/24ths share of the prb- 
perty left by Nasib Khan, being the djffer- 
ence between the one eighth share which 
passed to Musummat Bandi by right ofin- 
heritance and one-third share which she 
mortgaged in 1892. The Courts below have 
dismissed the suit on two grounds only. 
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First, they have held that the decision in 
the suit for profits operates as res judicata 


` B9 as to bar this suit under the provisions of 


section ll of the Code of Civil Procedure; 
secondly, they have held that the respondent 
Mohibulla Khan is protected by the provi- 
sions of section 41 of the Transfer of Pro- 
perty Act. In our opinn the suit ought 
not ‘to have been dismissed on either of 
these grounds. The plaintiffs were minors 
at the time of their father’s death and at the 
time of the mortgage in favour of Nihal 
which constitutes the original transfer lying 
at the root of the respondent’s title. Under 
those ciroumstances, it cannot be said that 
Musammat Bundi was the ostensible owner 
of this one-third share with the consent ex- 
press or implied ofthe present plaintiffs. 
Authority for this proposition may be found 
in Dalba v. Gopi Bai (1) and in Dambar 
Singh v. Jawitri Kunwar (B). With regard 
to the question of res judicata wo do not find 
it necessary to determine the question on 
the effect of the Revenue Oourts decree on 
the ground of the same having been pas- 
sed ez parte. Itis sufficient for us to say 
that the plaintiffs, in our opinion, are clearly 
protected by the proviso to clause (3) of. 
section 201 of the Agra Tenancy Act II, of 
1901. At the time when he filed his suit 
for profits Mohibullah Khan was not a re- 
corded oo-sharer but he had applied for 
mutation some months before and mutation 
of names was effected in his favour while 
the suit for profita was pending and before 
it had been desided. On the principle laid - 
down by the Full Bench of this Oourb which 
recently considered this question, it is clear 
that even if that guib for profits had been 
defended by the present appellants Mohib- 
ullah couid have obtained a decree in that 


.Oourt on the basis of the reoord in his 


name in the Revenue papers on his proving 
that his name had been so recorded at any 
time before the decision of the suit. 
The ae parie decree passed against the pre- 


‘gent plaintiffs oghnot put fhem in & worse 


position than they would have oocupied if 

they had resisted the suit? and the suit had 

been determined against them on proof that 

Mohibullah Khan, during the pendenoy of 

the suit, became a recorded oo sharer. It 
(1) 26 B. 498 at p. 486. 


Pete 292 ab p. 204; 4 A. L J. 181; A. W, N, 
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follows that the present suit is protected by 
the proviso at-the end of clause (3) of geotion 
201 of the Tenaacy Act. We, therefore, 
accept this appeal and, setting aside the 
decrees of both the Courts below, decree the 
plaintiffs claim for a declaration to the ex- 
tent already stated with costs throughout. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
First Orvin Appeat FROM Onpz& No.7 or 1911. 
July 28, 1911. 

Present; —Mr. Justice Tudball and 

Mr. Justice Piggott. i 
SALIG RAM AND AKOTHER— PLAINTIFFS — 
APPELLANTS 
tortus 


CHUBA MAL —DzrINDANT—HESPONDENT, 
Ciml Procedure Code (Act V of 1908), s. 20—Canse 
of action, accrual of—Jurisdistion—Surt for damages 
arising out of negligence or masconduct—Cont) act. 
The plaintiff, a resident of Hathras in the Aligarh 
District, telegraphed to the defendant, a commission 
agontat Karachi, to buy some grain for him and dos- 
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petoh itby rail to Hathras. The defendant purchased ^ 


the grain and despatched it as directed fiom Karachi. 
He, however, omitted to send the Railway Receipt 
and invoice in time owing to which and to other 
misoonduct on his part at Karachi the grain was 
delivered to the plaintiff late, and this cansed him loss 
and damage, e plaintiff brought this suit for oom- 
pensation at Hathras audit was pleaded that the 
Court in Hathras had no jurisdiction to try tho suit: 
Held, that as the causa of action arose ab Karachi, 


and the agent's negligence or misconduct occured 
there, the Courb at Hathras had no jurisdiction to 
entertain the suit. 


First appeal from an order of the Addition. 
al District Judge of Aligarh, dated the 28rd 
September 1910. 

Mr. Hamilton, for the Appellant. 

Mr. G. L. Agarwala, for the Respondents. 

Judgment.—tTheplaintiffs-appellants 
are residents of Hathras in the Aligarh Dis. 
trict where they deal in grain. The defen- 
dant i8 & commission agent doing business 
at Karachi. 

The former brought the present guit in 
the Court of the Munsif at Hathras. (It 
was subsequently transferred to the Court 
of the additional Munsifof Aligarh) on the 

. following allegations of fact.* In the end 
. of Deeember 1910, grain being very deer 
at Hathras, they inqmired by telegram from 
the’ defendant the price at which fuar waa 
selling at Karachi. The defendant wired 
the rate on December 27th, 1910. On 30th 
December 1910, they wired to him an order to 
purchase two wagon loada of war at once 
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and te despatch the same by rail to Hath- 
ras. They wired to him on the same day 
He. 800, and also sent him a kunds for 
Ha. 600. ; 

On the same date the defendant wired to say 
that he had purchased 500 maunda of swar. 

On 2nd January 1911 the defendant wired 
to say that the goods had been despatched, 
They actually arrived at Hathras on Janu- 
ary 12th. 

After receipt of the telegram of January 
2nd tbe plaintiffa wrote to the defendant 
telling him to send the Railway receipt and 
invoice to them by value payable parcel 
post for the amount which might still be due 
to him. 

He, however, failed to send the Railway- 
receipt but on January 16th he senta post- 
card stating that he had sent it V. P. P., for 
Hs. 810-7 and that they should pay this 
amount and take the receipt. 

No receipt arrived (here we` may note 
thatit had been duly sent V.P.P., but 
owing to some error either inthe address or 
on the part of the Post Offlog had not been de- 
livered). 

Correspondence followed. ‘The defendant 
ordered the Railway authorities notto de- 
liver the goods (he had not then received 
payment of the balance due). On January 
25th the plaintiffs paid the amount to the 
defendat by handing ib over fo an agent 
of his at Delhi. The Railway officials at 
Hathras refused to deliver without the de- 
fendant's consent and further delay occurred 
and the goods were not delivered until F'eb- 
ruary 8th; in the meantime, the price of the 
grain ast Hathras fell and the speculation 
resulted in a loss to the plaintiffs. 

This logs they asaribe to the defendant's ne- 
gligence and misconduct in (1) not sending 
the Hailway receipt as ordered; 

(2) inordering the Railway authorities at 
Karachi not to deliver the goods; 

(8) in still delaying to order the delivery 
after the payment made on January 25th to 
his agent at Delhi. 

Among other defences, with which we have 
no concern, the defendant pleaded that the 
Oourt at Aligarh had no jurisdiction to try 
the suit. The first Court held that it had 
and partly decreed the claim. The lower 
Appellate Court held that the Court in Hath- 
ras had no jurisdiction and ordered the 
plaint to be returned for presentation in 
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the proper Court. Hence the present 
appeal, 4 

The sole question for decision is, whether 
the cause of action in whole or in part arose 
at Hathras, vids section 20(c), Civil Procedure 
Code which applies to the facta of the present 
caso. The case ia clearly one for ‘compen- 
sation under section 212 of the Contract Aot, 
in respect of the direct consequenced of the 
defendant's neglect and misconduot as alleged. 
The latter was the appellant's agent and it 
was his duty to purchase the grain at 
Karachi, to place it on the Railway at 
Karachi despatch if to the plaintiffs ad- 
dress and he was then directed to post 
the Railway receipt and send it V. P.P. 
to the plaintiff when the trouble aroge, ib will 
be seen from -the correspondences detailed in 
the first Oourt's judgment that he ordered 
the Railway authorities at Karachi not 
to deliver the goods as he had not received 
payment. 
paid on January 25th he was asked by letter 
to order the said Railway authority at 
Karachi to wire instruction to Hathras to 
make delivery. In this also he is said to 
have made delay. 

It is thus quite clear that the defendant's 
neglect or miscondact or both took place, if 
at all, at Karachi. In the ‘course of the 
transaction he had nothing to do outside 
Karachi. He had not contracted to deliver 
at Hathras but merely to place the goods on 
the rails ast Karachi and to post the Bail- 


way receipt there &lso., We fail to see . 


that the cause of action, 4.6, the defend- 
aunt's alleged neglect or misconduct which 
resulted in loss arose any where else 
but at Karachi. It is urged that the 
resultant losa or damage accrued at Hathras 
and that the negligence and misconduot plus 
the resul4fant loss or damage socrued at 
Hathras and that the negligence and the 
misconduct plus the resultant loss constitute 
the whole cause of action and that, there- 
fore, the cause of action partly arose in 
Hathras. 

It is quite clear that under section 17 (a) 
read with Hxplanation JIT of Aot XIV of 
1882 the present suit would not have been 
within the jurisdiction of the Hathras 
Court. The contract was made at Karachi 
where the plaintiff's offer was accepted. The 
performance of the contract had to be oom- 
pleted at Karachi and the money due was 
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Finally, after the money had been . 
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payable at Karachi. The deféndant con- 
tracted to act as the plaintiffs agent ab 
Karachi for the purpose of purchasing and 
despatohing the goods and to do certain acts 
there also. His negligence or misoonduot, if 
any, ocourred there. 

The language of the section has been al- 
tered in the present Act in that in place of 
the worda “the cause of action arises” 
and Explanation III of section 17 the 
words “the oause of action in whole or in 
part arises" have been substituted. This 
has not, in our opinion, altered the law as 
to what isthe cause of actionin suits aris- 
ing out of contract, Explanation III of 
section 17, Act XIV of 1882. Though it 
does not appear in the present Aob is a 
correct statemeat of what the law stil is 
and shows olearly the true meaning of 
the words ‘cause of action in the cage of suits 
arising out of contracta". ` 

In our opinion, therefore, the cause of ao. 
tion in the: present anit aroge wholly at 
Karachi and the lower Appellate Court's 
order was sound, h 

We, therefore, dismiss the sppeal with. 


costs. 
Appeal dismissed. 





OALOUTTA. HIGH COURT. 
Snooxp Orvin Appaat No. 1908 or 1909, - 
Jaly 21, 1611. 

Present:—Mr. Justice Mookerjee and 

" Mr. Justico Carnduff. 
RAM AWATAR anp OTHWRS—DEFANDANTS— 
APPELLANTS 


vertus 
TULSI PROSAD SINGH PrrisTirI— 
: HEzRPONDENT. 

Evidence Act (I of 1872), s. 92—Oral evidence to 
vary terms of morigage-contract—Oral evicence that pay- 
ment has bees made in particulicr mode, tf admiusble— 
Realisation of cesses from tonante—Whether mortgages 
liable to aocownt, i 

The Hvidence Act does not say that no statement of 
facts in a written, instrument may be contradicted, 
butonly that the terma ofthe contract mey not be 

, Faried, added to, substracted from or contradicted. 

Bah Lat Chand v. Indarjst, 82 A. 870(P. 0.); 27 LA 
08and Ram Buksh v. Durjan, 9 A. 392, relied upon. 

Therefore, oral evidence isadmismble to prove that 
certain sums peyable as profits to a mortgagor have 
been paid not in cash bu$ in another mede. 

Where certain usufructuary morigagees, who had 
es such gob into possession and who were entitled 
under ihe mortgage-oontract +o collect the renis, 
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took advantage oftheir position as mo to 
collect other sums, e. g. cesses, from the tonants pay- 
able by the latter in thelr character as tenants, nok 
to the morigagees, but to the mortgagor, the mort- 
gagees are liable to account for the profits received. 


Appeal from the decision of the district 
‘Judge of Saran, dated May 25tb, 1909, modi- 
fying that of the Sub-Judge of Saran, dated 
December 23nd, 1908. - 
Babu Umakali Mukerjee and Moulvi Muy- 
hammad Mastafa Khan, for the Appellant. 
Babus Mohendra Nath Roy and Sailemdra 
Nath Palst, for the Respondent. 
_Judgment.—tThis is an appeal on be- 
half of the defendánis in an action commenc- 
ed by the plaintiff-respondent for redemp- 
tion ofa usufractuary mortgage. The case 
for the plaintiff is that, on the z3rd June 
1877, his father executed ad usufructuary 
mortgage for nine years in favour of the de- 
fendants or their predecessors fora sum of 
Ra. 1,400. Under the terms of the mortgage- 
deed, the mortgagees were to take possession 
of the premises, and apply the profits in the 
manner following, that is, pay Hs. 19-4-0 as 
the Government Revenue and Rs. 10-1-3 as 
profit to the mortgagor, and teke the balance 
which was assumed to be Re. 502-8.0, in lieu 
of interest on the mortgage-money at the rate 
of Ra. 8-12.0 per cent. per annum. It was 
further stipulated that, if, ag a matter of fact, 
the total income exceeded the assumed 
amount, namely, He. 81-13-8, the mortgageee 
would be entitled to appropriate the exoess 
on account of their labour and exertion. The 
subatanoe of the transaction, therefore, was 
that the mortgagees would pay tothe mort- 
gagor an annual sum of Hs. 10-1-3, and apply 
the balance in payment of revenue charges 
and interest on the mortgage-debt. The 
plaintiff alleges that the mortgagees never 
paid the annual profi, and had, on the 
' other hand, appropriated the sum an- 
nualy collected by them from the te- 
nants on account of cesses payable under 
the Bengal Cess Act, 1880. The plaintiff, 
therefore, sesks for sn socount, and prays 
that he may be allowed to redeem upon pay- 
mentof whateyer sum is found due to ihe 
mortgagees. The defendants contend that 
they are entitled to the whole of the mort- 
gage-money béfore redemption can be allowed, 
because they have uniformly paid the pro- 
fit to the mortgagor and have never collected 
any sum from the tenants on account of cesses. 
In so far as the payment of the profit. to the 
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mortgagor is concerned, however, tho defend- 


. ants do not assert that the sums were paid 


in cash, but they allege thai, in Ootober or 
November 1877, the mortgagor was placed 
in possession of a portion of the mortgaged 
properties, andit was agreed between the 
parties that, as the oonsideration for . this 
transaction, the mortgagor would pay the 
mortgagees the sum of Re. 10-1-3 annually; 
‘in other words, acoording to the mortgagees, 
the sum iu question has not been paid in caéh 
tothe mortgagor, but tke latter has been 
placed in possession of a part of the mortgag- 
ed premises, the income whereof is sufficient 
to wipe out the annual: debt. The Court of 
first instance found, upon both the points, 
in favour-of the defendants. The Subordi- 
„naie Judge held that tle subsequent transeo- 
tion &lleged by the mortgagees had been 
established on the evidence, and that the de- 
fendants had not collected ceases, or, indeed, 
any sum in excess of the rent from the 
tenants. In this view, the Subordinate 
Judge made a decree for redemption in 
favour of the plaintiff, on the footing that 
Hs. 1,400 that is, the entire consideration- 
money for the mortgage, had to be paid for 
the redemption thereof. Upon appeal the 
learned District Judge bas modified this de- 
cision. Upon the first question he has held 
that the defendants are not entitled to adduoe 
oral evidenoe to prove the transaction alleged 
by them andin support of this view he has 
placed reliance upon the cases of Khoda Bug v. 
Alim-un-niwa (1) and Mahraj Staghv. Balvant 
Singh (2). With regard to the second point 
the District Judge has held that the defen- 


" danta-mortgagees have collected oesses from . 


the tenants and have retsined them; in this 
view, he has held that the plaintiff is entitled . 
to redéem the mortgage upon payment of 
only Re, 317-15.1. The defendanta have now 
‘appealed to this Oourt and on their behalf 
. the decision of the District Jüdge has been 
challenged on two grounds, namely, first, that 


“the defendants were entitled to prove by oral 


evidence the arrangement alleged to have 
been made between the parties for the pay- 
ment of the annual profit of Ha. 10-13 to 
the mortgagor, and, secondly, that even on the 
assumption that the defendants have realised 
ceases from the tenants, the plaintiff ia not en- 
titled to claim these sums in the courge of 


- (1) 27 A. 819. 
. (2) 28 A. 608, A, W. N. (1908) 117, 8 A. L. J, 274. 
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the account in & redemption suit because, if. 


the plaintiff were now to institute a suit for 
recovery of the money alleged to have been 
improperly appropriated by the mortgagees, 
his claim would be successfully met by the 
plea of limitation, except with regard to 
the cesses for the three years immediately 
preceding the suit. In our opinion, the first 
contention of the defendante-appellanta must 
prevail while the second must be overruled. 
In support ofthe first ground taken by 
the appellanta, it has been urged that the 
arrangement alleged by them was not in 
variation of the terms of the original usu- 
: fructuary mortgage and that, in substance, it 
was only a mode of payment adopted by the 


parties with regard to the annual profit 


Rá. 10-1-8. In our opinion, this contention 
is well-founded., The defendants have never 
repudiated the tórms of the mortgage, they 
have never denied that they were bound, 
under its terms, to pay io the plaintif the 


sum fixed as annual profits. Their contention ' 


is, that they have made the payment, nob in 
cash, but by placing at the- disposal of ' the 
mortgagor the profits of the -portion of the 
mortgaged premises. The arrangement, 
therefore, was not in  Bupersession or 
even varistign of the mortgage, it was made 
on the assumption that the mortgage was 
a valid trunsaction in its entirety. The de- 
cisions upon whioh the District Judge has 
placed relianodé, are olearly distinguishable: 
In Khoda Bue v. Além-un-nissa (1) the Court 
was called upon to oonsider the validity of & 
lease granted by a usufruoiuary mortgagee 
to the mortgagor. It was ruled that the two 
transactions were separate. This principle, if 
it has any application tothe case before us, 
plainly does not assist the contention of the 
plaintiff-respondent. The case of Mahra; 
Singh v. Baltasi Singh (2) merely shows 
that, after a mortgage has been granted, ita 
terms cannot be varied by a parol agreement 
between the parties., In that case the effect 
of the oral agreement alleged was to modify 
the terms of the mortgage contractin essen- 
tial particulars, as it purported to reduce the 
amount recoverable under the deed, take 
away the right of sale, and provide for the 
payment of the-reduced debt a sale of pro- 
perty not included in the mortgage transac 
tion. The case before usis manifestly of an 
entirely different description and falls with- 
in the principle of the decision in Gopal 


INDIAN. OASH, i5 


Singh v Laloo Pal (3). The essenceof the = 


matter is, a8 pointed by the Judicial Com- 
mittee in Sah Lal Ohand v. Indarjit (4), 
that the Indian Evidence Act does not say 
that no statement of facts in a-written in- 
strument may be contradicted, but only that 
the terms of the contract may not be varied, 
added to, substracted from, or contradicted [see 
also Ram Buksh v. Durjan (5)]. Here the 
defendants do not seek by parol evidence 
to contradict or vary terms of the mort- 
gage contract, they merely seek to show 
that the sum, payable as profit to the mort- 
gagor, has been paid in a  partioular 
mode. This, in our opinion. it is perfectly 
competent for themto do. The judgment of 
the District Judge upor this point cannot, 
therefore, be supported, and the case must 
be remanded for further consideration, be- 
cause, although the Distriot Judge has indicat. 
ed that he was not qnite satisfied with the 
evidence as to the alleged agreement, he has 
not reversed the clearand definite finding of 
the original Court that the agreement has 
been satisfactorily eatablished. The first 
ground, urged on bebalf of' the appellants 
must, therefore, prevail. < 


In support of the second ground taken 
by the appellants, it has been argued that 
they are not liable to soconnt for the 
sums found by the District Judge,to have 
been collected by them on &ocount of cesses 
from the tenants in occupation of the mort- 
gaged premises. It has been, contended in 
substance that such sums have been collected 


by them not as morigageos, but as tres- 
passers, and cannot be included in the 
morigage acoount, in other words, that 


the mortgagor ought to bring a separate 
suit for recovery of these sums, and if 
he should do so he would be successfully 
met by the plea of limitation with regard to & 
considerable portion of the claim. Before wo 
examine the soundness of this position, itis ne- 
cessary to observe that at the time of the morte 
gage contract; in 1877, cesses were not payable 
by the tenamte to their landlord, the liability 
was first imposed by the Bengal Oena Aot : 
1880. When, therefore, the proprietor grant- 
ed the mortgage, he did not and oould not anti- 
oipste that the mortgagees would bein a posi- 
tion to realise from the tenanta any sums in 
d 10 0. L. J. 27; 8 Ind. Usa, 958, 


22 A, 870; 27 L A. 99, 
5) 9 A. 802. 
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excess of the actual rents. It appears that 
after the statutory liability had been imposed 
on the tenanta the usufructuary mortgagees 
in possession oolleoted from them, not merely 
the rents, but also the cesses. The result, 

therefore, has been that, while the mortgagor 
as proprietor has paid tha ceases to the Col. 
lector, the sums recoverable by them from 
the tenants in that behalf, have been- inter- 
cepted by the mortgagees in possession. The 
question arises whether, under these circum- 
stances, the mortgagees are not bound in the 
mortgage account to credit the mortgagor 
with the sume thus improperly realised by 
them. Upon an examination of themortgage 
contract, it is, we think, fairly clear that the 
parties did not intend that any scoounts 
should be taken ab the time of redemption. 

They arbitrarily fixed the income of the pro- 
perty, and settled the amount to be paid 
therefrom on acoount of Government de- 
mands and interest on the security. The re- 

mainder, which was fixed sum of Rs, 10-1-3, 

was to be annually paid to the mortgagor as 
surplus profits. The arrangement, therefore, 
in substance, was, that if the oontract was 
faithfully performed by both sides, the mort- 
gegor,upon payment of the principal sum 
alone, would become entitled to redeem the 
property. The contingency, however, which 
has happened, is that the mortgagees have 
collected from the tenants sums which were 
realisable under a subsequent statute only by 
the proprietor mortgagor; .&re they notin 
equity bound to account for such sums? 
Section 78 of the Transfer cf Property Act 
provides in clauses (g) and (A) that the 
mortgages in possession is to account for all 
sums received by him as mortgages; in 
other words, ifs mortgagee in possession 
has received profits from the mortgaged pro- 
perty in an altogether different character, 


he cannot be called upon to account fon 


them. Instances of possession by a person 
who is ® mortgagee, but receives the pro- 
fits in a different character, may be found 
in the books: Blennerhassett v.eDay (6), 


where a mortgagee took possession under 6 ` 


forfeiture, and Pages v. Isnwood (7) 
where a mortgagee entered into possession a8 
lessoe. See also Karamat v. Imdad (8) and 


(1811) 3 Bell & B. 104 at p 125. 
(7 


Ol. & F. 899. 
core Ais B D. 


CASES. 


fion 


Khadim v. Sheo Manoj (9). In the case be- 
fore us the mortgagees had no other charao- 
ter in which they oould claim to be in posses- 
sion. The principle, therefore, applies that 
the mortgagor is entitled to credit for every 
sum realised by the mortgagees out of the 


. mortgaged property. This principle is based, 


AR was pointed out by Mr. Justice Story in 
Gordon v. Lewis (10), on the doctrine that” a 
mortgagee shall not getany advantage out of 
the mortgage fund beyond principal and in- 
terest [Gubbins v. Oresd (11) ]; in other words, 


, in the view of a Oourt of Equity, the rents and 


profits are incidents de jure to the ownership of 
the equity of redemption, and the mortgagee 
in possession is bound to apply whatever 
profits he actually receives, towards the 
satisfaction of the mortgage debt. An in- 
struotive illustration of the application of this 
doctrine is to be found in the case of Deeter v. 
Arnold (12). There a- mortgagee in ponses- 
gion had transferred. sa portion of the mort- 
gaged premises as if he were the absolute 
owner thereof, and received a large sum of 
money when the mortgagor sought redemption, 
he claimed the benefit of the sum obtained by 
ihe mortgee by the sale. The mortgages con- 
tended that he had recsived the sum by a 
wrongful act, and was not bound to include it 
in the mortgage accounts. Mr. Justice Story 
overruled this contention, and held that, as 


‘the mortgagor was prepared to adopt. the 


transaction as if it bad been made with his 
consent, he was entitled to the benefit of the 
gum wronglully received by the mortgages. 

In the case before us, the mortgagees have 
improperly colleoted the cesses from the ten- 
ants, The mortgagor has not repudiated 
his transactions, he has not sought to make 
the tenants liable on the ground that the pay- 
ments had been made to & person not autho- 

rised to collect them on his behalf as pro- 

prietor. Under these circumstances, it is, 

jn our opinion, bnt just that the mortgagor 

should be allowed credit for these sams. 

The view we take is not opposed to the de- 
cisions of Nawal Kisore v. Inait Ali (13) and 
Sujat Ali v. Dut Ram (14). In tho first of 
these cases, the mortgagee in possession had 

e (1854) 9 Agra 8. D. 164. 
10) (1885) 8 Bumnor 143; 10 Fed. Cas. 807. 

Un 2 Sch. & Lef. 214 at p. 218; 0 B. B. 71 at p. 75, 
v8 pas 2 Sumner 108; 7 Fed. Oas. 597. 


qm 7 Agra B. D. 248. 


14) (1853) 8 Agra BD. 178. 
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oollecbed from the tenants sums not legally 
payable by them, because they were in 
the nature of illegal cesses. The Court 
held that, as & general rule, it was equitable 
to give the mortgagor credit for every sum 
entered in the &ooount rendered by the mort- 
g&geos as realised and nof to allow the latter 
to repudiate any of these items on the ples 
that they were illegal cesses. In the second 
case, the Court held thst, under similar 
circumstances, as the mortgagees had not 
entered the illegal cesses in the aoooounta 
kept by them, the mortgagor was not entitled 
to claim them. This distinction obviously 
cannot be supported on principle. If it were 
recognised, the result would be that the 
mortgages who honestly admitted that he 
had recovered the illegal ceases, would be 
liable, whereas the mortgages who was un- 
scrupulous enough to deny that he had rea- 


lised them would esospe liability. The liabil-- 


ity, in our opinion, ought to depend upon 
the nature of the sams oollected and the 
character in which they were realised. Test- 
ed from these points of view, the case be- 
fore us is reasonably free from difficalty. 
In the firat place, the defendanta were in 


possession as mortgagees; no other character. 


could be attributed to them. While they 
were entitled to intercept the rents payable 
by the tenanta they also realised, no doubt 
improperly and withont the assent of the 
mortgagor, the sams payable 

Bat they found themselves able to do 
so, only beeauge they had been placed in 
possession as morbgagees ; but for their cha- 
racter as mortgagees, they would have had no 
access to the tenents, and would not have 
been able to oollect any sums at all 
from them. In the second place, the sums 
realised were payable by the tenants by 
reason of their occupation of the land ; it was 
statutory lisbiltty imposad upon them, calou- 
lated upon the annual value of the lands. 
The essence of the matter, therefore, is, that 
the mortgagees, who had as such got into 
possession and who were entitled under the 
mortgage oontraot to collect the rente, took 
advantage of their position as mortgagees to 
colleof- other suma from the -tenants payable 
by the latter in their character as tenants, 
not to the mortgagees, but to the mortgagor. 
In our opinion, there can be no doubt, under 
these circumatances, that the morlgagees are 


liable to account for the profits received. 


Pd 
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" Some analogy is furnished by a very different 


class of cases, in which it has been held, that 
& trespasser who has been uniawfnily in 
occupation of the land is bound to account 
not merely for the renta and profita but also 
for whatever sums he may have collected even 
by wrongful ‘means. ([See, for instance, 
-Ohunder Coomar v.: Kashes Nath Roy (15) 
where & trespasser was made liable, not only 
for the ordinary rente and profits but also 
for wkat he had collected from the tenants 
by wrongfunl extortion, and Buneead Singh v. 
Suda Sesb Dutt (16) where a trespasser was 
made liable for value of trees cut down and 
appropriated by himself. [See also Moyi v. 
Abuthraman (17). But in the case of In re 
Rada Mohan Ghosh Choudrey (18) a different 
view was taken and it was rüled that illegal 
collection cannot be taken into acoount in the 
adjustment of mesne profits.] No doubt, 
these cases are much simpler, because the 
wrong-doer receives wrongfully whatever he 
realises, whereas in the case before us, the 


„receipt of the rent by the mortgagees is law- 


fal, but the realisation of the ceases is un- 
lawfal For the reasons stated, however, we 
are of opinion, that the realisation of the 
renta as wall as the cesses stands on the same 
footiug and the mortgagees are not entitled 
to set up as a defence that they have collect- 
ed the cesses as-brespasaerg and are not bound 
to inclade them in the mortgage accounta. 
Nursing Narayan v. Lukputiy Singh (19) 
Hamnaih v. Brahmamoryi (20). See also 
Nagendra Bala v. Guru Doyal (21) which 
shows that the agent of a landlord is 
bound to account for illegal: oeasos colleoted 
from tenanta, though the contrary view may 
possibly be seupportrd by Nobin Ohunder v. 
Gooroo Gobind (22) explained in Nobin Ohunder 
v. Gooroo Gobin i (98). The second objestion 
taken by the appellanta must, consequently, 
be overruled. 

.The result, therefore, is that this appeal 
ig allowed, and the decree of ‘the District 
Jadge, discharged. The case is remanded to 
him in order that he may re-hear the appeal 


15) 65 W. B. Mis. 87. 
16) 2 W. B. Mis. 60. 
17) 22 M. 107 at p. 200; 


8 M. L. J. 278. ^ 
0 (1844) 1 Beng. B. D. 8. 


Oas. 75, 
19) 6 O. 838. - 
20) 1 Ū L. J. 681. 
21) 900. 1011; 7 C. W. N. 538. 
US 14 W. R. 447. 

(28) 25 W. B. 8. 
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- He will first consider whether the arrange- 
ment, alleged by the defendants for pay- 
ment of the ennual profit of Ra. 10.1.3, 
has been established on the evidence, if ib has 


been proved, the mortgegor is not entitled ~“ 


to claim any credib on this account, it it 
has not been proved, the mortgegor is 
entitled to have the amounts with inter- 
eat thereon at sir psroent. per annum set 
off against the principal aum. In so far as 
the ceases are concerned, 
finding of the District Judge that the defen- 
danta have realised them, and the plaintiff 
is entitled to credit to that extent with similar 
- interest on the sums realised, when the 
mortgage accounts are taken. The costa 
of tbis appeal will abide the result. 
Appeal allowed and case remanded. 


- 





(s. o. 14 O. L. J. 98.) : 
OALOUTTA HIGH COURT. 
Reravrar CIvIL Appsat No. 172 or 1879. 
: January 19, 1881.- 
Present; —Mr. Justice Norris and Mr. Justioe 
Pringep. 2 
SARADA PRASAD GUNGULY AND ` 
AXOTHuR—DXFENDANTS— À PPRLLAXTS 


. DOTTWB - 
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- HasroxpmwT. 
-  Acoretions- —Buit by Gover&ment — Lands appertaining 
to defendant's extats-— Want of title of Govseramsnt — 
Casse of action, want of—Appellate stage—Decloratory 
decree —Allweial landa —Beparate estates — Act XXXI of 

1858 —Act IX of 1847, 

The Government sued to recover certain allavial 
lands on the allegation that it was the proprietor of 
them and was dispossessed by the defendants It 
waa proved that the Government had no right to the 
lands as proprietor, buf on the oontrary, the pro- 
prietary title in them was in the defendanta. The lands 
accreted tothe defendants’ estate, and the righs of 
the Government to assess revenne upon them was 
declared long ago. The lands were converted into 
soparaie estates, and temporary settlements in reapect 
of them were made by the Government with the 
defendants, 

Hold, thet, as the Government could Aefther claim 
thease lands as proprietor nor point to any act whereby 
it had been ousted from them by the defendants, the 

~ snit of the Government must necessarily fail both by 
reason of defect of title and fromthe absence of all 
canes of action 

Held, also, that, having regard to the allegation of. 
ds on which the Government based this suit and 

e past conduct of- the Government’ in reference to 
thoes lands, the Uourt ought not, in.the appellate 
Lauro of the case, to change the entire form of the 
"id and to make a nean doareg in favour of the 
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-— 


[1911 


Governmonb so as to enable it to take hereafter the 
necessary stepa for sssceament and setilement, if the 
Court should be of opinion thai the lands apportained 
to the Government's oataio, 

Certain alluvial lands were converted into separate 
estates solely for the purpose of asseexment and 
mettlement. They never lost their relation to the 


' parent ostabe: 


Held, that those Chur estates were co-existent only 
with their settlement and that each was a separate 
eatate within the meaning of Act XXXI of 1858, and, 
consequently, if any of the alluvial lands disappeared 
by reeson of submergence under the river, they could 
nolonger be treated ‘as constituent perta of those 
estates, and In the event of their re-appearance they 
would have to be dealt with as new alluvial formations | 
to which the provisions of Act IX of 1847 ‘were 
applicable. 

‘Appeal from the-decree of the Sub- l 
ordinate Judge of Rajshahye, dated the 3rd 
March 1879. 

Babus Sreenath Das and Tarak Nath Dutt, 
for the Appellants. _ 

Babu Annada Prasad Banerjee, for the ridi 
apondent, 


7 Judg ment. —The Government-plain- . 


tiff “bricgs this suit to recover certain 
alluvial lands by uame Chur Nakalia” and 
Kismut Ohur Nakalia on the allegation that 
it is the proprietor of them and was pub 
i. " possession of them by the defendants in 

From the ord resumption proceedings 
andthe subsequent settlement proceedings 
in connection with these lands, it ‘is clear, 
and this is admitted before ua by the 
Government pleader, that the Govérnment 
has no right to them as proprietor, bnt that 
on the contrary the-* maklikst " or proprietary 
title in them is in the defendants. 

The lands in question are alluvial lands 
which accreted to the estate Dihi Sahazad- 
pore -of the defendanta and the right of 
the Government to assess revenue upon them 
was declared so long ago as 1834. Bab- 
sequently, on the ground that a permanent 
settlement of them could not properly be 
made on. the same terms as the existing- 
gettlement of the original estate, theasd lands 
were converted into separate estates bearing 
Nos. 1700 and 1708 on the Towi, and tem- 
porary settlements in respect of them were 
made by the Government with the defend- 
ants. Three successive temporary settle- 
ments were made between 1534 and 1870. 
Between the second and third settlements 
great changes ooourred in the oondition of 


the property. The river Urasagur shifted 
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ita bed but eventually tending westward oub 
away the greater portion of the land. The 
result was that in 1870, only a small portion 
of the original lands of these two Ofurs 
remained while, on the other hand, new 
formations were thrown upon the east bank 
of the river. It is in respect of these new 


formations, on the allegation that'they are re- l 


formations on the site of the original Chur 
Nakalia and Chwr Kfismut Nakalia, that the 
present suit was brought. 

As, however, thé Government can neither 
claim these lands as proprietor nor point to 
any act whereby it has been ousted from 
them by the defendants, the suit of the 
Government necessarily fails, both by reason 
of defect of title and from the absence of all 
cause of action. 


But itis pressed upon us that, although 
the defendants have the proprietary title in 
and are in possession of these lands, yet 
the Government as lord-paramount of the 
soil, is entitled to be putin possession of 
them in the event of the defendants not 
conserting to the terms of settlement which 
ihe Government officers may propose to: 
them, and that, as shown by the pleadings 
in the suit, the real question at issue between 
the parties and which the lower Oourt has 
setitaelf to detarmine being whether these 
lands appertain to the Ohare Nekalia and 
Kismut Nakalia or form part of their village 
of Amarpore, the Government is entitled 
to a declaratory decree decisive of this issue 
89 as to enable it, in the event of the decision 
being in its favour, to take hereafter the 
necessary steps for asseasment and settlement. 


The Plesder for the defendants maintains ` 


that no such declaration can be granted by 
the Court, because the Government has 
 &lready dealt with these lands under Act 
IX of 1847, and is thereby precluded from 
either asserting ita right 38 owner or from 
taking meazuree for their assessment until 
ten years have expired from the approval of 
the’ survey of them. In answer to this 
objection, the Government Pleader admits 
that the lands in suit came under the Dearah 
Survey of 1868-69, and that the Revenue 
Survey wathorities: took action in regard to 
them under the provisiona of Act IX of 
1847, but he contends that as these proceed- 
ings have never been completed and the de- 
fendants have not suffered in any way 
in consequence of them, the Government 
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cannot be estopped from claiming these 
lands as re-formation on the site of itg 
old estates bearing Nos. 1700 and 1708 on 
the Towi and rectifying the proceedings of 
the Revenue Survey authorities in connection 
with them. 

' It seems to us that, having regard to the 
allegation of title on whioh the Government 


bases this suit and the past odnduct of the . 


Government in reference to these lands, wa 
ought not at thia stage of the case to change 
the entire form of the snib and to make the - 
declaration asked for. The last settlement 
of the original alluvial lands of Ohur Nakalia 
and Ohar Kismut Nakalis expired in 1872, 
Since that time the Government has held 
them “khas”, that is to say, in ita own hands. 
That this possession of Government haa 
been & possession adverse to the defendants 
is manifest by the fact that the Government 
has paid no malskana tothe defendants for 
these lands sinoe 1873, and the present suib 
is only the natural consequence of this 
adverse possession ; for the Government here 
openly proclaims ite title as proprietor of the 
two Churs and claims the lands in anit as 
originally forming part of those Ohursa It 
appears to us, therefore, that the question 
of ownership Jies at the very foundation of 
this suit and that we ought not to go beyond 
this issue. It is not also ag though 
the lands in .Amib had fallen into the 
possession of the defendants without the 
knowledge of Government. On the contrary, 
their existence in connection with maysa 
Amarpore was well known to the officers of 
Government in 1870, and in their settlement 
proceedings of Chur Nakalia and Ohur 
Kismut Nakalia in that year those officers 
purposely refrained from including them in 
the settlement. 


They .treated these lands as portion of 
the parent estate Dihi Sahasadpore call- 
ing them allavial formation of Amarrfore 
but they reserved the question of get- 
tlement of them until the completion of 
the survey of the entire estate, portion of 
which was in the District of Dacca, when 
they would be in & position to readjust the 
Government revenue by a comparison of the 
area then found with the ares as it stood at 
the time of the last~-settlement. We re- 
cognise the force of the argument that the 
lands in suit cannot be treated as lands 
gained” from the river within the meaning 
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of-section 1, Act IX of 1847. But the 
Government ought not, we think, to have 
instituted the present suit without stating 
fully and feirly its real title in the lands 
and the reason why it dasires to repadiate 
the acta of its own officers in connection 
with them under the provisions of Act 
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IX of 1847. But, independently of these ` 


considerations, the further argument that 
the lands in suit are not re-formations 
of the estates Noe. 1700 and 1708 regarded 
as separate and independent estates but are 
strictly speaking re-formations of the parent 
estate Dihi Sahasadpore appears to us to be 
sound. Asa matter of fact, these alluvial 
landa are, to uge'the words of the preamble 
to Act XXXI‘of 1858, “additions” to the 
ostate of the defendants’ estate Dihi Sahazad- 
` pore. The real estate, therefore, to which they 
appertain is Dihi Sahazadpore. Separate T'owji. 
numbers were given to them and they were 
converted into separate estates solely for the 
purpose of asseasment and settlement. They 
never lost their relation to the parent estate 
Dihi Sahasadporé, for, in the event of the 
lands being brought under sufficient’ oultiva- 
tion-to admit of œ permanent settlement 
being made,>ib was always open to the pro- 
prietors of Dihi Sahaxadpore to incorporate 
them withit. As alluvial lands which could 
not bear a permanent settlement they were 
made the subject’ of temporary settlements 
and were treated, for fiscal purposes only, 
asa separate estate. We think, therefore, 

that theae Chur estates were oo-existent only 
' with their settlement and that with each fresh 
. gettlement a separate estate within the mean- 
ing of Act XXX! of 1858 was created. Oon- 
sequently, if&ny of the alluvial lands disap- 
peared by reason of submergence under the 
river, they could no longer be treated as oon- 
stituent parte of those estates, and in the event 
of their re-appearance they would have to be 
dealt with as new alluvial formation, to which 
the provisions of Ach IX of 1847 were ap- 
plicable. In this view, the only portion of 
. Ohur Nakelia and Obur Kismut Nakalia 
which can be consideréd a separate estate as 
created under the provision of Aot X XXI of 
1858, would be the 288 bigkas on the west 
bank of the river Urasegar which formed 
ihe subject of settlement in 1870 and con- 
stituted the asle or original lands. The 
landa now in suit are new formations which 
have arisen in connection with mawa Amar- 
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pore and have been dealt with as such under 
the provisions of Act IX of 1847. 

We, therefore, set aside the judgment of 
the lower Court, and dismiss the snit of the 
plaintif with costs in both the Courts. 

Appeal allowed ; , 
d nel dismissed. 





| (s. o. 14 O. L. J. 108.) 
CALOUTTA HIGH OOURT, à 
Ornt Burr No. 4481 or 1910. 

January 27, 1911. 
Presni: —Mr. Justice Mookerjee and 
Mr. Justice Tennon. 
PURANDER KUMAR—P uatatire— 
Petitions s 


CST fis "n 
RAM NARAIN SING—DereepixtT— 


Opposita Parr. 
Civil Procedure Code (Act V of 1908), O. XLVII, r. 8 
— Review—Discotery of new evidence — Procedure. i 
When the Oourt is satisfied that a hed estab- 
lished that he was unable with due ila mos to pro- 
duce some evidence abthe original trial, Ib ought to 
record an order admitting the review and then to - 
ive directions under rule 8 of Order XLVI, of the 
e, for the re-hearing of the suit. 
A Court, after finding that a book, the new evidence, 
ought to. be.acoepted, ordéred that it be ad- 


mitted and the case adjourned to another date for 


hearing as to admissibility of review on the besis of 
the book, taken with theother evidenoe on the record 
and on thet date rejected the application for review 
on the ground that the new evidence, taken along with 
the other evidence, did nob assist the plaintiff who - 
sought for a review. 


Held, that the procedure adopted was not contem- 
plated by the Code, and that an opportünity ought to 
have been afforded to the plaintiff to prove the 
relevant entries in the book. 

Hingw v. Heramba, 8 Ind. Oas. 81; 18 O. L. J. 189, 
referred to. 

Rule against an order of the Subordinate 
Judge, Arrah, dated the 8rd September, 
1910. : 

Dr. Rash Behary Ghose and Babu Praras 
Ohandra Miiier, for the Petitioner. ; 

Babu Ram Charan Msiler, Moulvi Syed 
Shamsul Huda and Babu Haghwmath Sahas, 
for the Opposite Party. 

« udgment.—We are invited in this 
Rule to set aside an order by which the 
Court below has refused an application for 
review of judgment in & mortgage-suit. 
The plaintiff, whose claim was decreed in^ 
part, applied fora review onthe ground of 
discovery of new and important evidence 
which after the exerciee of due diligence was 
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not within his knowledge, and could not be 
produced by him at the time when the decrees 
.was passed. This new evidencs is an 
acoount-book the entries in which, the plain- 
tiff asseris, support his claim. On the O6th- 
August 1910, the Subordinate Judge took 
the application for review into consideration. 
The application was supported hy an affidavit 
on bebalf of the plaintiff, and the person 
who had sworn the affidavit was oross- 
examined by the defendants. The Subordi- 
nate Judge, as is clear from the order 
which he made on the 6th August 1907, 
was satisfied that the plaintiff had established 
that he was unable with due deligence to 
produce the evidence in question at the 


original trial. Upon this finding the learned : 


Subordinate Judge ought to have reoorded 
an order adwitting the review and then to 
have given a direction, under ruleS of Order 
XLVII of the Code, for the re-hearing of the 
suit, The Subordinate Judge, however, followed 
a different course. - After finding that tlie new 
évidence ought to be accepted he proceeded, 
to make the following order: "S5 I would 
admit the book and adjourn the case to the 
20th August for hearing as to admissibility 
of review on the basis of that book taken 
with the other evidence on ithe record.” 
The case was theh actually heard on the 
9rd September 1910. The plaintiff was 
examined as to the account-book, and he 
deposed generally that the different pages of 
the book were in the hand-writing of his 
father. The book as a whole was thereupon 
marked as an exhibit. 
Judge then proceeded to consider whether 
‘the book was reliable or not, and came to 
the conclusion, that taken along with the 
other evidence, it did not assist the plaintiff. 
He finally made the following order : “Henoe 
the application is rejected with costs.” It 
is obvious that the procedure which was 
adopted by the Subofdinate Judge is not con- 
templated by the Code, and the plaintiff has 


rightly contended before us that opportunity | 


ought to have been afforded to him to prove 
the relevant entries in the book. In fast, 
it is clear from the judgment of the Subordi- 
nate Judge that, in his opinion,there were 
circumstances in connection with some of 
these entries which required to be explained, 
circumstances. which, if unexplained, would 
tell against the truth of the claim of the 
plaintiff; It haw further been argued on 
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behalf of the plaintiff, that he was misled by 


_the form of the order of the 6th August 1910 


and he did not apprehend that on the 8rd 
September 1910 he would be called upon to 
prove the specific entries in the acoount- 
book which had been received by the learned 
Subordinate Judge.or to explain the circum- 
stances under which such entries had been 
‘madd. . In our opinion, there is considerable 
force in this contention; and as the -sum 
involved in this litigation is considerable, 
it is obviously desireable that there should be 
a further investigation into the matter. 

The result, therefora, is that we make the 
Rule absolute, and set aside the order of the 
Spbordinate Judge made on the 8rd Septem, . 
ber 1910. We make the order, which the 
Subordinate -Judge should have made on the 
6th August 1910, namely, to admit the re- 
view ; and we drea the Subordinate Judge 
to ro-heor the case under Order XLVII, rule 8 
of the Code, When the case is re- heard, the 
plaintiff will have an opportunity to ona 
the speoiflo entries in the scoount-book, and. 
also to give relevant evidence with regard to - 
such entire: Hingu v. Heramba (1). The: 
defendant .also will have an opportunity to 
rebut such evidence. The Subordinate Judge, 
will then re-consider the case along with the: 
evidence thus adduced. The costs of this. 
Rule will be costa in the suit. We assess the 
hearing foo at three gold smohtrs. 


Rule made absolute, 
(1) 18 O, L. J. 199; 8 Ind. Cas. 81. 


* 


f 





(s. c. 4 Bur. L. T. 109) 
LOWER BURMA OHIEF COURT. 
First Civin Aperan No. 155 or 1909. 
June 14, 1911. 
Pisseul: —Mr. Hartnoll, ')ffg. Ohief Justice, ` 
and Mr. Justice Ormond. 
VALLIAPPA OHHBTTY amp OTHERS — 
iir 


KO THÀ HMYTN- Rasrospwkr. 

Transfer of -Property Act (IV of 1883), s 59— 
Equitable mortgage— Property oufside the towne men 
toned in s. 59. 

Section 59 of the Transfer of Property Aob does not: 
restrict the situation of the property to which the 
title-deeds relate; ib does not say thatthe property 
must be within the towns mentioned in it. Therefare,' 
a ican madeat Moulmein, although the title-deeds) 
deposited to secure that loan referred to land outalder 


Moulmein,-creeios a valid equitable mortgage. 


~ 
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AMadho Das v.- Ram Kishen, 14 A. 289, Manekji 
Tram js v. Rustomnji, 14 B. 209, Srinath Roy v. Godan? 
Das, 24 0. 843, 1 O. W. N. 225, followed. ' 


Appel against the judgment and dona 
of the District Court of Thaton, at Moulmein, 
passed on 20th Septcmber 1909 in Oivil 
Regular Suit No. 3 of 1909. 

Mr. Natdu, for the Appellante. 

. Mr: Ohtt Hilning, for the Respondent. 


Judgment. 


^ 


Hartnoll, C. J. The respondent sued the. 


appellant firm of V. 4, R. and another firm 
of A. V. P. under the following circum- 
stances. He alleged that the A V. P. firm 
borrowed from him Hs. 5,000 on the 28rd 
August 1908 on the promissory-note on 
“which he sues and as seouriby for the debt 
deposited with him the title-deeds filed with 
the plaint. He stated that the landa- to wioh 
the deeds referred were gabsequently attach-. 
ed and brought to sale by the V. A. BR. firm 
in execution of a decree of theirs against the 
A. V. P. firm and were purchased by the Y. 
A. B. firm themselves. Ho, therefore, sued 
for Rs. 6,000 due on the promissory.note and 
~ for a mortgage deoreó in reapsob of the lands 
-to which ihe title-deeds referred. These 
lands are sitnated outeide the town’ of Moul- 
mein. The V. A. R. firm put respondent to 
strict proof of the debt and the equitable 
mortgage by deposit of title-deeds and urged 
that even if the respondent's allegations wera 
true, he held no valid equitable. mortgage 
over tha lands, According to the judgment 
of the District Judge the only real contest in 
his Court was whether a deposit ol title-deeds 
a3 security for the amount of a debt creates 
a valid: mortgage in respect ot the property 
represented by the title-deeds if that property 
be not situated in one of the towns men- 


tioned in section 59 of the Transfer of Pro-. 


porty Act. TLe District Judge found against 
appellants on this issue and gave respondent 
the decree for which he prayed. The appel. 
lanis now appeal, Their grounds are that 
- the decision is against law and the weight of 
evidence, that an equitable mortgage of landa 
outside Moulmein cannot be oreated by the 
mere possession of titla-deeds when there is 
no admission or evidence that deposit of title- 
deeds wes in fact made in Moulmein and that 
an equitable mortgage by mere possession of 
deeds cannot bó created when there is no 
evidence as to how the deposit came to be 


made and whether money had been or was i 


i 
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advanced when the deposit took place. 

From a perusal of the record I am -unable 
to see thabit was contested that the deposit 
was not made iu Moulmein. No distinct 
oross-examingtion took place as to whether 
the deposit was made outside Moulmein or 
not. No doubt, mt was for reapondent to 
prove that the deposit was made. in Moul- - 
mein and from a perusalof the evidence I © 
am of opinion that there is sufficient proof 
that it was so made. U Baw, Maung Tha 
Hnyin’s son, deposed to managing his father's 
business and to hia office being in Moulmein. 
He deposes to making the loan and to receiv- 
ing the title-deeds as security. In his croas- 
examination he allows that hia father some. 
times made loans of small sums at his resi- 
denoe outeide Moulmein and he says that 
then a different promissory note book was 
used. Different to what? The natural in- 
ference is that it was different to the one 
used at the Moulmein office and the one on 
which -the loan was made.. The clerk de- 
poses to writing the note and oounterfoil to 
‘making & note of the deposit of deeds, and to 
placing them in the safe. Ib is natural to. 
conclude that this took placa in. the office. 
As there was no contest as to tho place of 
deposit in the District Court and as the evi- 
dence is to the effect I have desoribed I must 
consider it sufficiently proved that the dipo- 
git was made in Moulmein. The respondent 
produces more evidenoa of the equitable 
mortgage than mere possession of the deeds. 
He gives the evidence of his son and olerk 
that there: was å loan and deposit of the 
deeds as security for it. The envelope and 
the endorsement on itis also aignificant piece 
of evidence. I must hold that the deeds 
were deposited as security for the loan. 

The only other point for consideration is 
whether an equitable mortgage by deposit of 
titl-edeeds was created in that the land to^ 
which the deeds relate is situated ontside 
Moulmein. The third paragraph of section 
59 of the Transfer of Property Act dóes not 
restrict the situation of the -property to 
which the title-deeds relate. It does not 
say thatthe property must be within the 
towns meutioned ‘in it. The point was 
specifically discussed in the case of Madho 
Das v. Ram Kishen (1) in which it was held 
that the property to which the title-deeds 


related might be without the limita of the 
(1) 14 A. 238, 
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towns mentioned i in the section: In the case 
of Manskji Frümijy 7. Rustomji (2) the pro- 
perty was outside Bombay and it was held 
that if the transaction was proved thers Was 
an equitable mortgage by deposit of title- 
deeds. Another oase that is against appel- 
te is thal of Srinath Roy’ v. Godadhur Das 
(3 
equitable mortgage by deposit of title-deeds 
ib is nob neoesaary that the property to which 
they relate-should bə sisuated in one of the 
towns spesified in asotion 59 of the Transfer 
of Property Aot. 


I, therefore, conoar in dismissing this ` 


appeal with costs. 
` Ormoad J. —The pleadings and the esas 
of appeal i in this case are exactly similar to 
“those in Civil frat Appeal No. 20f 1910 and 
the question raised in this appeal is also “the 
same. No issue was raised as to tho placos 
where the deposit of title-deads was made, 
The evidence shows that the deposit was made 
‘at the time of the loan and that the loan was 
made at Moulmein. Although the lands 
were outside Moulmein, the deposit which 
Was made i in Moulmein oreated & good aquit+ 
‘able mortgage. This appeal should, 1 eae 
be p with coats. 


- Appeal Ua 


(3) 14 B. 202. 
(8) 340, 319; 1 0. W. N. 235.] 





- (a. c. 14 0. L. J. +16.) : 
GALOUTTA HIGH COURT. 
Civit, Boos No. 5092 or 1910. 
February 23, 1911. 
Present; —M c. Justioo Mookerjoe and 
Mr. Justice Teunon. b 
, TARA OHARAN MAITY—Pwertitionss 


PARESH CHANDRA MOOKERIEE— 
Opposits-Partr. 
nos Tenancy Act (VIII of 1883), 5.01 of. om 
. Copy of notios to landlord, filing of, «f sa oa 
- Deposst of rent. 
There isno law under whioh the Oourt-can call upon 
' a tenant to flle, along with his application for deposit 


"of rent, a copy of tha notice to be served upon the 
:Jandlord. 


Rule against -an order of the Munsif of 


: Ulaberiah,; dated the 5th September 1910. 
‘ Babu Surendra Nath ‘Guha, for- the. 
'. Petitioner. ii a i T 


L-am of opinion that to oreste an 


“money thea das. 


Babu Sib Chandra Palit, for the Opposite l 
Party. s 


Judgment.—we are Diod jn this 
Rule to set aside an order by which the Oourt 
below has refused to asaocept the deposit 
of rent made by a tenant under section 61, 
clause (b) of the Bengal Tenancy Act. ` The 
petitioner before us made the deposit on the 


(18th July 1910 On the 9th August follow- 


ing, it was recorded inthe order sheet chat 
the notice had not been issued as the Pleader 
did not file the notice and. he must file it at 
once. ‘There is nothing to show that this 
order was communicated to the Pleader. Ou 
the 55h September, as the notice had not been 
filed by that time,the application was refus- 
el. Meanwhile, on the lst Ssptember, the 
landlord had applied to the Oourt for permis- 
sion to withdraw the amount deposited, but 
his spplication was dismissed ‘on the 138th 
September, on the ground that, as the appli- 
cation for tender had been salaga. no order 
for payment could be made. Tho landlord 


subsequently instituted a suit to recover the ,- 


réot dae. The tenant, ag soon ashe was ap- 
prised of this, made an application to the 
Court that the previous order might bd re-con- 


_ sidered. This appliostion also was - refused. 


It is obvious that the order cannot be 
ported. - 

Section 61, clause 6), provides that when 
tenant bound to pay money on acoount of: 
rent. has reason to believe, owing toa tender 
having been refused or & reosipt withheld on 
e previous. oooasion, that the person to whom 
his rent is payable will not bə willing to ra- 
ozive it, and to grant him a receipt for it; he 


süp-. 


' may present to the Court, having jurisdiction 


to entertain a suit for the rent of his tenure, 
an application in writing for permission to 
deposit in the Court thefall.amount of the 
This application has to be 
signed and verified jn-the manner preaoribed 
in section 53"of tbe Code of Oivil Procedure, 
and must be accompained by & fee of such 
amount asthe Lapal. Government from time 
to time by rule directa. Section 62 then pro- 
‘vides for the grant of receipt by the- Oourt ` 
for the rent deposited; section 63, sub-nection 
(1), lays down that the Oourt receiving the 


‘deposit shall forthwith cause tobe affixed in 


a conspicuous place at the Oourt-honse a 
notification of the receipt thereof- containing 
a statement of all material partos 


IH 


MANAJI HAJUJI t. KHAMDOO BALOO, 
Sub-section (2) then provides that if the 


‘amount of the deposit is not paid away with-. 


in the period of fifteen days next following 
the date on which the notification is so affix- 
ed, the Court shall forthwith cause a notice 
‘of the receipt of the deposit to be served free 
of charge on the person specified in the appli- 
cation as the person to whose oredit thedeposib 
was made. Weare unable to discover whe- 
"ther the notification mentioned in clause (1) 
of section 63, was affixed in some conspicuous 
' place at the Court-house. But it is clear 
that till the expiry of 15 days” from the date 
when the notification was affixed, no question 
oould arise as to the issue of notio» upon the 
landlord. We have not been able to discover 
also under what law the learned Mansit 
‘thought he was entitled to call upon the peti- 
tioner to file, along with the applioation, a copy 
` of the notice to be ssarved upon the landlord. 
It is possible that he applied to the case rule 
10, sub rule ( ) of the General Rules and 
Cireular Orders, issued by this Court (Vol. I, 
page 5). “That rule provides that parties in 
' civil cases shall flle with their applications 
for ihe issue of process, printed forms of the 
same duly filled up in aecordanoe with the 
rules -of the High Courb regarding the issue 
of process; the date of appearance and -the 
date of the process will be left blank. > It is 
obvious that this rule cau haveno application 


to the case before us. The conclusion, there. - 


fore, is inevitable that the procedure adopt- 
ed by the learned Munsif was not 'authorised 
by law; and we regret to find that the error 
de caused needless hardship to both par- 

a A 

` The result, therefore, i is that the ios of 
the Oourt below is discharged. A receipt 
must be granted to the petitioner under the 
provisions of sections 61 and 63 of the Bengal 
Tenancy Act. There will be no order for costs, 
Let the record be sent down at once. 

Rule mads absolute. 
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(e c. 18 Bom. L. B. 577.) 
BOMBAY HIGH OOURT. 
Orvit Bui No. 893 or 1909. | 
June 16, 1911. . 
Presnt:—Mr. Justico Davar. 
Rao.Saheb MANAJI RAJUJI KALEWAR 
, ied 


KHANDOO BALOO --Dsrexpawe. 

Oivi Procedure Code (Aot V of 1908), O. XXXII, 
r. l—Pauper swit—Represeatative of pauper «ora 
pauper—Highi to continues suit in forme pauperis. 

The privilege of maintaining a pauper suit is e- 
privilege personal to those parsons who hare no 


means of oerrying' on or continoing litigation. The 
representative of à pauper is not entitled to continue 
the suit of his testator with the same privilege unless 
he is himself a pauper. 

Bhagbui Dass v. Buloram Dass, 8 W, B. (Mis.) 20, 


nob followed. 
Venkata Y. Achemma, 8 M. 3, distinguished. ' 


In the matter of Will of Dawnbai, 18 B. 287, relied 


upon. : 
All the provisions of Order XXXIII, of the Olvil 
Procedure Oode, negative the idea of. amy body but 


an actual pauper, a person without means, per- 
mitted lo maintain or defend a suit informa pawperia. 


Mr. J.-H. Yall, with him Mr. B. J. 
Wadia, for the Plaintiff. 

Mr. D. F. Mulla, with him Mr. F. S. 
Talyarkhan, for the Defendant. i 
+udgment.—Maloobai, widow of Ra- 
janna Mahbadavji, originally. petitioned 


‘to this Court. to be allowed to institute this 
` suit tn forma pauperis against Khandoo Baloo, 


the present. défendant, praying for oertain 
reliefs in connection with a document 


- which she. alleged the- defendant had fraudu. 


lently got her to execute. She was grant- 
ed leave to sue ts forma pawperis and her 
petition becama3 & suit. In that suit she 


. claimed that the defendant;may be ordered 


to deliver up to be cancelled a certain deed 
of gift which. she alleged he had obtained 
fraudulently from her and she prayed that 
the title-deeda of her property may be ordered 
to be returned to her, 


' Pending the hearing of the auit wie died, 
but she was & woman who was either Berselt 


.very astute or was in very astute hands, 


and before her death she made & Will whereliy 
she appointed Rao Saheb Manaj Rajuji 
Kalewar the executor thereof, and she disposed 
of the properiy which she was claiming in 
the suit-in certain waysin that Will. The 
defendant waa one of her nephews. She 
had three other nephews, and I am told 
that the Will is in favour of. the other 
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three nephews. Rao Saheb Manaji Rajuji on 
the 16th of June 1910, madean affidavit setting 
`~ oub the circumstances under which he 
beoame executor of Maloohai's Will and he 
prayed that this Honourable Court may be 
pleased to allow his name’ to be brought 
on the record as plaintiff in place of the 
deceased Maloobai and that he may also be 
allowed to continue the snit in forma pawperts. 
On the 17th of June 1910, an order was 
made by the Prothono: ary, \which, amongst 
other things, dirented that the said Rao 
Saheb ‘Manaji Rajuji Kalewan be at liberty 
to continue this suit in forma pawperis. 

The suit came on for hearing before me 
on the lat of April 1911. Mr. Talyarkhan, 
for the defendant, asked me to try as a pre- 
liminary issue the following question, namely, 
whether the plaintiff can maintain or continue 
this suit i» forma pauperis. ‘The order of 
the Prothonotary of the 17th of June 1910 
seems to meto be very unusual. At all events, 
that is the first time | came across an instance 
where a well to-do and a titled citizen of Bom- 
bay was allowed to continue a suit as a pauper, 
and I allowed the arguments on that issue to 
stand adjourned and directed the  Pro- 
thonotary to give notices tothe Government 
Solicitor and inform him that the Court 
would hear Oounsel.on behalf of Governnient, 
if they wished to be heard. I have no doubt 
the Prothonotary in making the order was 
míluenoed by oertain arguments, such as 
Mr. Vakil has addressed to the Court on the 
argument ofthis question at present. But 
it seems to mea most anomalous thing to 
permit the present plaintiff to oontinue the 
suit against the defendant asa pauper. All 
the provisiona of Order XXXIII of the Oivil- 
Procedure Code seem to negative the idea of 
anybody but an actual pauper, a real 
pauper, a man withoub means, being 
permitted to maintain or defend a suit in 
forma pauperis. Mr. Vakil admita that if his 
client had come before the Court -and asked 
to institute this guit in forma pauperis, the 
application would necessarily have to be 
refused. But he contends: that permission 
once being given to Maloobai, her re- 
presentative, as a matter of right, ig entitl-* 
ed to come in ard oontinne the suit with 


the same privilege that was accorded to his, 


tesiatrix. This is an argument which I am 
not prepared to accept. ‘The privilege of 
maini Rinig à pauper suit is & personal pri- 
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- vilege granted to basis xho have no means 


‘of carrying on or continuing litigation, and 
there seems to be no authority whatever for 
holding that the, representative of a pauper 
ig entitled to continue the suit of his testator 
or testatrix, even though, admittedly, he is not 
& pauper, simply. becanse hie testator or tèsta- 
trix was-a pauper. 

In this case there is no question that the - 
plaintiff is in well-to-do circumstances. He is 
not beneficially interested in the estate of 
Maloobai and” he is carrying on this suit in 
the interest of the three nephews of Maloobai. 
T do not know whether the three nephews are 
paupers or not. They may be in well-to-do 
circumstances. ` They may have their rights; 
they will be able to eatablish those rights by 
taking such steps as may be necessary to carry 
on the fight which Maloobai had begun. 
Here we have an executor without any perso-. 
nal intereat in the estate of Maloobai fighting 
other people's battles and insisting on continu- 
ing the suit with the privilege to which 
Maloobai was entitled but to whioh he ig olenr- 
ly not entitled. 

Reliance is placed upon a very ancient 
caso — Bhagbut Dass v. Buloram Dass(1). Since 
yesterday evening when the argument stood 
over, I have gone through all the cases that 
were cited before me and this i8 a case which 
I have tried to uuderstand the reasoning of 
and I regret to spy I have failed. The 
learzed Judges begin there by saying that 
thero was no provision to be found fn Ohapter 
Vi Civil Procedure Code, for an inquiry that 
the applicant who claimed to be the represen- 
tative of an admitted pauper wan & pauper 
or not, and because there i8 no provision for 
an inquiry, their Lordships held that the 
man ought to be allowed to continue the sait 
in forma pauperis. I confess I absolutely fail 
to grasp the reasoning of the degision. I 
should have thought that the absence of auch 
provision in the Codd was very strong argu- 
ment for holding the other way. Whatever 
may be the mefning of that judgment, I am 
not prepared to follow it. 

Thenthecaseof Venkztqnarasoyya v. Achemma 
(9) was cited. Looking through the case I find 
that was a casein which the administratrix 
who sought to institute the proceedings ag 
the administratrix of her husband in forma 
pauperis was admittedly herself a pauper. 

Q 3 W. B. (Mix) 20, 

'(2) 8 M. 8, 
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In this oase the plaintiff is admittedly fe man 
of means. 


I find that in & case deoided is Mr. Justice l 


Starling, vis., In the matter of the mu of 
Dawwubai (3) there are very clear indications 
-¢hat-an executor or an administrator would 
. not be allowed -sither to institute or maintain 
or continue legal proceedings, unless and until 
dt was shown that he-himself was a pauper. 
Under these circumstances, I am clearly of 
' opinion that Rao Saheh Manaji Rajaji is not 
entitled to’ maintain this suit tm forma paw- 


< I find on the issue thab the present plain- 
tiff is not entitled to maintain or to 
. continue the suit in forma pauperis. Plein- 
tiff must pay defendant's costs incurred by 
him from the 17th of June 1910 up to date. 

Suit to Bland over to Monday next to enable 
the plaintiff to consider his position. Ques 
. tion of the costa of- Government to be con- 
sidered then.--- 

Attorneys for the Plaintiff: Messrs. Dada- 
chanji d Pocha. 

. Attorneys for the Defendant: Mossrs, Mulla 

Malla. 


(8).18 B. 237. 





“(a 0. 18 Bom. L. R. 588.) 

~- BOMBAY HIGH COURT. 

Orvis Suit No. 450 or 1909. 

June 20, 1911. 

Preseui:— Mr. Justice Davar. 2t 

. ABDUL RAHMAN BAPOO SAHRB— 
PLAINTIFF 
COTES 


OASSUM HBRAHIM—Darsxoanr 
_ Civil Procedure Code. (Act F of 1908), s. O2-- 
Public charity, suit relating to —Üonsent of dou. 


General obtatned to institution of suit as originally - 


framed—Amondment—Addetion of new party and sew 
reliefs — Freeh sanction requisite, 

The sanction of the Advooate-General, which is & 
condition precedent to the institution of a wait under 
section 02 of the Civil Procedure Pode, is equally a 
condition precedent to the amendment of the plaint, 
more especially if by she amendment a party or 

parties are. added tothe snib and other roliofs are 
‘claimed against such added 168. 
- Where sanction has been obtained to the Institution 
of a mit as originally framed but the amendment 
refers to a cause of action whioh arose after the 
institution of the suit and the reliefs claimed against 
a newly added-defendant ore quite distinct from the 
reliefs claimed originally against the other defen. 
dants, tho amended suit against the newly added 
party is not maintalnablo withont the fresh sanction 


Lad 
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of the Àdvooaio- General to the institution of the sui 

as amended. be 
Attorney-General -v. The Ironmongers’ pang, 2 

Beev. 818; Attorney-General v. Fellows, 3 J, and W. 


B54 Sayad Hussein v, The Collector of` Kaira ‘BLB. 
357, Gopal Dei v. Kanno Dei, 20 A: 103, relied upon. 


. Mr. Strangman, for the Plaintiffs. - 4 
Mr. Mirsa, for the Defendant. :-  ' 
Judgment.—on the ~ 15th of Fane 

1969, the two plaintiffs filed thie snib againgt 

three: defendants, Mahomedali - brahim; 

Cassum Hbrahim and Onwasji Motabhbai; 

alleging that the property in the plaint 

mentioned was religious charitable property; 
that the flrat two defendants had-arranged to 
mortgage the said. property to the third de- 


. fondant pursuant toan order obtained from 


the Court and got from him Rs. 500 ag 
earnesb money; that though the intended. 
mortgage fell through, the third defendant 


` hdd obtained a oollusive -dectee. against" the 


first two defendants, and that the third de- 
fendant had KELANG the said charitable 
property and wis about to have the same-sold! 
- They prayed for a scheme, for a declara- 
tion that the order authorizing the mortgage 
was nulland void and may be set aside, for. 
an order restraining the sale, for g&ooouute, 
and for further and other relief. 

Pending suit the first defendant died. The 
suit was called on for hearing before me on 
the 15th of August last when hia name waa 
orderod to be struck off. The second de- 
fendant did not appear and the third defend- 
aub agreed to remove his attachment and 
pay certain costs and went out of the suit; 
It was then stated to me that one Abdul 
Rebman bin Ahmed claimed to be the owner 
of the property and it was necessary to add 
him as a party-defendant and proceed with 
the suit against him. The plaintiffs applied for 
leave to add him as & defendant and to amend 
their plaint. "Their applieation was &oced- 
ed to and the snit stood over. 

The plaintiffs, before the inatitution of the 


“suit, had obtained the sanction of the--Ad- 


vocate-General under section 92 of the Civil 
Procedure Code and such sanction is endorsed 
at the foot of the plaint and bears the same 
date as the day on which the pin = 


‘admitted. 


Parsnant to the order of the 15th of 
August 1910 the plaint was amended on the 
áth of October 1910. Mahomedali Ebrahim's 
name was Biruck off. Cassum [brahim 
became the first defendant, Cowssji Motabhai 
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becamé the second defendant, snd Abdal“ 
Rehman was added as the third defendant. 
In the body of the plaint the plaintiffs added 


two paragraphs and three prayera. In the. 
they allege that after 


" added . paragraphs 
the fllingof this suit the third defendant 
had, taken forcible possession of the said: 
charitable property, got the same trana- 


ferred to his name in the Collector's books, í 


and had been sinoe then in possession re- 
covering the renta and profita therdof and 
appropriating the same to hia own use. 

The added prayers ask that the third defend- 
ant may. be ordered to hand over possession 
-of the property to the trustees to be appoint- 
ed by the Oourt; that it may be declared that 
he ia not a ft and proper person to be 
the Mujacar of the Dwrgah, and that: pend- 
ing suit a Recsiver may be appointed to take 
charge of the property. No sanction was 
obtained from the Advocate General previous 
to the amendment of the plaint. In his 
written statement the third defendant cone 
tends ihat, so far as he is concerned, this suit 
i8 bad, as the consent of the Advocate- 
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General was not obteined to the institution . 


of this suit asg againat him. 

When the suit was called on for further 
hearing before me on the 15th instant, the 
first defendant appeared in person and. stated 
that he did not wish to contest the suit. 
The case against the second defendant had 
been dealt with-and he went out of the suit 
on the 15th of August 1910 and did not 
Appear ab the adjourned hearing. The third 
‘defendant. appeared by Counsel and the first 
issue raised by the learned Counsel on his 
behnlf is, whether the plaintiffs can maintain 
this nite as against the third defendant 
Abdal Rehman. This issue was argued 
as a preliminary issue and I reserved jadg- 
ment. 

It is conceded that this is & suit which 
falls within the. provisions of section 72 
and the plaintiffs could not have instituted 
the aame  wjthoub the sanotion of the 
Advoosté- (Tenreal. The only queetion raised 
by the learned Adyocate.General was, whether 
any furiher sanction was neoessary prévious 
to the ‘amendment of the plaint and the 
addition of a new defendant. He also 
contended that the third defendant had 
waived the objection if “valid, and pub in 
oertain correapondenée previousio the amend- 
ment in support of his contention, ` 
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` As to the first point, if we turn, in the 


first instance, to the English practice, it is 
quite clear that the previous sanction of the’ 


‘Attorney-General is Necestary ' before ` an! 


amendment. could be made ‘in an action 
instituted by relators in respect of public’ 
charitable properties: 

In Attorney General v. ` The Ironmongers 
Company (1) it was held that a relator’s 
action is the action of 
General, 
end of the case remarking that he did. 
.nob know anything more important tó the” 
general interest of charities and of the 
publie so far as it was interested in charities 


than that the auihority and discretion of the 


Actorney-General in all these proceedings 
should be maintained 
unfettered and unbiassed. 
In Attorney-General v. Fellows. (2), the 
Lord Obanocellor said that an amendment 
could not be permitted "without the sanc- 
tion of the Attorney-General. Tf ib. were, 
the whole information except the introduc- 
tion might be changed. : The order in that 
Case was to take’ the information off the file 
with costs. | 
“The Indian authorities seem to point the 


“game way. The object of providing that, 


Banotions the same. 


in charily suits the previous sanction ‘ of the 
Advocate General should be a condition pre- 
cedent to the institution of the suit is to save 
trustees from harnssing and vexatious actions 
at the instance of irresponsible parties. The 
Advocate-General considers the facts placed 
before him and if he finds that the proposed 
buit i8 a necessary or a.’ proper one, ho 
[f, after he baa exercised 
his discretion aod autharixed: & suit of & 
particular nature, praying for particular 
specified reliefs against particular parties, 
the relatora are, permitted to. change 
the mature of the anit and pray for 
reliefa not contemplated at the time of 


the institution of the duit and that against ' 


parties other than parties against whom the 
Advocate-General has sanctioned ihe suit, 
the safeguard provided. by section 92 of © 
the Civil Procedure Code would-be wholly 
defeated and the effect of the section would 
be. practically nugatory. | 

In Sayad Russen v. The Oollector af Kaira 


(3), a Division Benob of our Oourt held that 


. (1) 2 Boav. 813. 


e m 3 
' (2) 2 J. & W. 254. (83) 21 B. 257. 


the Attorney-' 
the Master of ihe Rolls at the- 


perfectly unbroken, 


^ 
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when sanction was given to the institution 
of a suit under section 589 of the Code 
of Civil Procedure, Act XIV of 1882, which 
section with some alterations Garrenponds 
with section 92 of the present Code, the 
suit must be limited to mattera included 
in the sanction. The ‘learned’ Judges held 
` that it was nob competent to the Court to 
enlarge the scope of the suit and grant reliefs 
other than those wadon in the aan of the 
gahction. 

That the sanction of the keget onera 
isa condition precedent to the institution of 
the suit, in very clear from the wording of 
` section itself and if any authority is needed 
for this, it ia furnished by the decision of the 
Allahabad High Court in Gopal Des v. Kanno 
Dei (4). 

If ‘it i8 & condition precedent to the institu- 
tion of the soit, it is [quite clear that it is 


equally & condition precedent to the amend-. 


ment of the plaint, more especially if by the 
amendment other party or parties are added 
“to the suit and other reliefs are olaimed 
against such added parties. 

On the 15th of June 1909 the Advocate- 
General gave his sanction to the institution 
of “this sait” which was the guit as it was 


framed then.. The amendment refers to a. 


causeof action which arose afterthe institution 
of the suit and the reliefs claimed against, the 
third defendant are quite distinct from the 
reliefs olaimed originally againat the other 
defendante. The Advocate-General had no 
opportunity’ of considering the case against 
the third defendant. He has sanctioned no 


suit against him. "Though the third defend- ` 


ant i# distinctly and speoifleally referred to 
in paras, Noa, 2 and 4 of the plaintas it was 
originally framed, the, plaintiffs left him out 
of the suit. It was only when his Solicitors 
wrote and claimed that his client ought-to be 


made party to the suit that the plaintiffs. 


consented to add him as a party-defendant. 
I see nothing in the correspondence that 
could possibly lead me to hold that the third 


defendant has at any time waived his objection 


which he has formulated i in his written state- 
ment. 

` I hold, on the firat issue, E the plaintiffs 
are not entitled to maintain this suit as 


against the third defendant on the ground |. 


that no sanction of the Advocate General was 


obtained previous to his being made a defend- 
(4) 28 A. 162, : 


ant in the sgit and previous bó the TNT 
of the plaint. 

The suit as againat him — be dismissed 
and the p will pay all his costs, inolud- 
ing costa rosery 

Suit dismissed. 

Attorneys for the Plaintiff: Messrs. Jamætji, 
Rustamji f Devidas. 

Attorneys for the Defendant: Measrs. Hdge- 
tow, Gulabohand, Wadia & Oo. and Mirsa, 
Mirsa f Mangaldas. ENS 
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MADRAS HIGH COURT. 
First Civrn, ApPmALS Nos. 93 axp 94 or 1908. 
March 7, 1911, 
Present:—Sir Ralph Benson, Judge, and. 
i Mr. Justice Sundara A RE 
In AbpPmAL No. 98 or 1908. 
THANDAPANENI KRISHNAYYÀ AMD 
OTHERB— APPELLANTS 
ceris 
PR DDILIBOTTA SUBBAYA AND OTHNEBS— 
.  RxsPONDEXTS. - 
In Arrman No. 94 or 1908, 
THANDAPANENÍ KOTTAYA— APPELLANT 


rersus 
THANDAPANENI KISTAYYA AD 
OTHEXRBS—H BSPOMDE 


trusteos in a suit under section 589, Civil Prooe. 
dure Code, 1882. - 

i Rangasswmi Naiken v. Vardoppa Naiken, 17 M: 463," 
relled upon. 

Where the offloe of frusetce descends by heroe. 
ditary succession, & trustee cannot be appointed 
from amongst the members of the family by selec- 
tion. 

Where some members of the family, who held the 
ofüce of trustee, were guilty of breach of trust 
and others of gross carelessness: the Court held it 
desirable to associate a respectable resident of the place 
in the management of the trast, 

. Appeals from the decree of the District 
Oonrt of Guntur in O. S. No. 38 of 1905. 
Ix ArPraL No. 93 or 1908, 

Mr. BH. Kuppusams Atyar, for the Appel- 
lanis. f 
Mr. P. Nagabhtshanam, ‘for the Respon- 


dents. 


Ix Arrest No. 94 or 1908. | 
Mr. V. Ramesam. forthe Appellant. 
Mr, P: Nagabhushanan, for the Respondents 


à 
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Judgment. The3rd and 4th defend- | 


ants contend thatthe land in question was 
not.dedicated.to the public. Bab the written 
statement of the defendants (Ex. O) and the 
other evidence on record completely establish 
the contrary. ` 

The lower Court is wrong in holding that 
the Court could remove any of the existing 


trustees in a süib under section 539, Civil .' 


Procedure Oode-—see Rangasawmi Naiken v. 
Vardappa Naiken (1). The direction in the 
decree dismissing the-8rd and 4th defendants 
must be set aside. As the office descends by 
- hereditary suoceesion, the trustée cannot ba 
appointed, from: amongst the members of the 
family by selection.. The defendants Nos. 1 
to 4 are all entitled to be trustees. Having 
regard tothe conduct of the members of the 
family in the past, some being guilty of 
breach of trust and others of gross careleas- 
ness, we ooneur with the lower Court in 
holding that it is desirable to associate a res- 
pectable resident of the village in the manage- 
ment of the trust. The 3rd plaintiff is, 
therefore, appointed & oo-trustee with thé de. 
fendants. The scheme framed by the lower 
Court requires modifications in this and some 
other rospecta as indicated balow,— 

Clause B (4).—Subsitute "the trustee", for 
the committee now appointed. 

B (5).—Snbsitute “the Revenue Inspector 
of the Firka and the Tahsildar of the talub”, 
for the officer referred to. 

' B (6).—Substitute "the vacancy caused by 
the death, removal or retirement of the 8rd 
plaintiff should befllled ap by the Distriot 
Qourt, or in case there bea Sub-Court having 
jurisdiction, by the Subordinate Court on ap- 
plication being made-by the parties or any 
person interested in the charity.” 

. B (7).—The distribution should ba amongst 
the public and the villagers. r 

, B (8).—8Should be struck out. O and D 
should be struck out. A revised scheme will 
be drawn up as directed above and embodied 
in our decree. 


` The parties and any one interested in, the 


charity will have leave to apply t» the Dis- 
trios Court or Subordinate Court for further 
direction, The 8rd and 4th defendanta- must 
pay the plaintiffs’ costs in Appeal No. 93. 
There will be no cogta in Appeal No. 94. 


(1) 17 M. 463, 
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OALOUTTA HIGH COURT. . 
Srooxp Cin Aprea No. 2096 or 1909. 
i July 28, 1911. | 
. Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
BISHUN SINGH—DzrsszDANT— ÀPPELLAXT 
E" versus . 
A. W, N. WY ATT—PLiIAINTIFF— 


HrsPONDINT. 
Mistake, honest or snevitable— Defence to action for 
trespiss—Invalíd decree —Feecution —Atlachmaeni— 
Action for trespass-—Heasonable and probable cause, 
immaterial— Whether there is reasonable and probable 
causs—Missd question of factand law—Sacond Appeal 
— Civil Proosdure Coda (Act V of 1908), s. 100 — Nomi- 
nal damages, when awarded. i 
A mistake, however honest or Inevitable, cannot bo 
pleaded as &'defenoo by a person who has intention- 
ally interfered with the person or property of another, 
_ Therefore, if a litigant execates any form of legal 
roceés which is invalid for want of jurisdiction, 
larity, or any other reason, and in so-doing he 
commits ary ach inthe nature of trespass .to person 
or property, he is liable therefor in an action for 
trespass; it is not necessary to prove mallos or 
want of reasonable or probable cause. "CHEN 
Painter v. Leverapool Oil Gas Light Oo., 8 A. and E. 
438, 42 R- R. 423; 0 N. and M. 736; 3-H. and W. 233, 
5 L J. M. O, 108; and Brooks v. Hodghingon, 4 H. and 
N. 713, 118 R. R. 703; 29 L. J. Ex. 04, 7 W. R. 785, 
referred to. | 
' The High Oourt in an appeal ordered that unless 
the plaintiff. paid to the defendant the casts of 
litigation within six weeks of the arrival of the 
record in the , subordinate Court, the appeal 
would stand dism with costs. The payment was 
&obua&lly made within the prescribed time; but the . 


_defendant obtained an attachment of the property 


of the plaintiff under the erroneous impression thas 
the payment had not been made in timo and that 
he had & decree capable of execution. The plaintiff 


. brought this sult for malicious:abuse of legal process, 


end alleged that tho attachment of his crop had 
reaulted in the destruction of the crop and had also 
affected his credit: 

Hold, that the mii was maintainable andthe de. 
fondent was liable for damages for ttespass, the pre- 
sence or absence of reasonsble and probable cause 
belug immaterial. i : 

Whether there was reasonable and probable canse, 
is & mixed question of fact and law. The High 
Gourt in second appeal is bound to accept the facts 
es found by the Courtof Appeal below, but is entitled 
to examine whether the inference drawn therefrom 
is legitimate. * i 


Panton v. Williams, (1841) 2 Q. B. 169; 57 R. R. 
631; 1 G. and D. 504, 10 L. G. Ex. 545; Lister v, Per. 
ryman, L. B. 4 H. L. 521; 39 L. J. Ex. 177; 28 L, T. 
200; 19 W. E. 0; Hailes v. Marks, 7 H. and N. 58, 80 
L. J. Ex. 389; 7 Jur. (x. 1) 851; 4 L. T. 806; 0 W. R. 
BOS; Shama Bibi v. Chairman of Baramagore -Huai- 
eipality, 6 Ind. Oas. 076; 13 O. L. J. 410 and Ram 
Gopal v. Shamskhatox, 20 O. 08, 10 I. A. 238, referred 


damages, which are nob necessarily ama ll 
damagea, should be allowed where there is an 
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infraction of a legal right, which, though ib gives the 
plaintiff no right to any real damages ai all, yet 
gives him a right to the verdict or judgment because 
his real has been infringed. 

Mediana v. Comet, (1900) A. 0.118 ab 116; 83 L T. 
96, 48 W. R. 808, Asp. M. 8. 41, (per Lord Halsbury), 
followed. . 3 4 

Under the circumstances, the High Court in this 
cose uzsoasod damages ab Ra. 75. — 

Appeal fromthedecree ofthe District Judge 
of Moxaffarpore, dated August 25th, 1909. re- 
versing that of the Munsif of Motihari, dated 
June 18th, 1908. 

' Babu Gonesh Dutt Singh, for the Appel- 


lant. | 


Babu Dwarka Nath Hitter, for the Respond- 


ent. : 


Judgment.—tThis ie an appeal on 
behalf of the defendant in an action for 
damages for what has been described as 
malicious abuse of judicial process. The 


circumstances, under which the claim has. 


been preferred, have not formed the subject 


-of serious controversy in this Court, and 


may be briefly narrated. On the 3rd June 
1901, the predecessor of the plaintiff? coom- 
menced an action for rents agains’ thedefend- 
ant for the years 1807 and 1808 F. S, The 
azbstaniial dispute between the parties re- 
lated to the rate of rent annually payable: 


the defendant pleaded that the rent was 
-much lower than what the plaintiff had 
demanded, and that whatever was lawfully . 


payable had been duly paid. The: Court of 
first instance overruled the defence and 
decreed the guit. Upon appeal, the Bub- 
ordinate Judge reversed that decision and 
dismissed the suit. On appeal to this Court 
the plaintiff-appellant asked for _leave to 


withdraw from the suit, with liberty to bring . 


a fresh guit on the same cause of aotion. 
On the 2nd March 1900, the application was 
granted and the following order was record-. 
ed :— "The application is allowed onu condi- 
tion that the appellant pays tothe reapondent 
the costs incurred by him in this litigation, 
including the costs of this Court, within sir 
weeks of the arrival of the record in the 
lower Oourt. Ifsuch costs are not paid 
within the time aforesaid, this appeal will 
stand dismissed with costs.” The records 
were sent down in the due course and appear 
to have been received in the lower Court on 
the 17th June 1906. Meanwhile, the plain- 


tiff, who had already instituted a guit, on the 
- 8th February 1903, for recovery of the 
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arrears of rent for the years 1310 to 1318, 
deposited the money in Courton the 28rd 
May 1906. No notice of the ‘deposit was 
given tothe defendant, and it has now been 
ascertained that the entry of the peyment 
a8 made in the Court Register, was inac- 
curate and misleading, because the names of 
the parties as plaintiff and defendant were 
interchanged. There is some evidence to 
show that one of the officers of the plaintiff 
verbally informed the defendant that the 
deposit had been made; but, in the events 
which had happened, and in view of the 
fact that the records had been removed 
from Champaran to Chapra,it was not pos- 
sible for the defendant to whom the challan 
had not been shown, to ascertain whether 
the money had actully been deposited, and’ 
to withdraw the sum from the Court. The 
result was that, when the guit, commenced on 
the 8th February 1906, for realisation of 
the arrears of the years 1310 to 1318, came 
on for trial, the defendant objected that, as- 
the plaintiffs had not carried ont the order of 
the High Court in the appeal in the previous 
suit for. reute, the subaequent suit could not 
be entertained. This objection prevailed, 
sad the suit was dismissed on the Slsab' 
May 1906, as the plaintiff was unable to 
satiafy the Court that she had deposited the 
money in &eoordanoe with the order of this 
QGourt. She then appealed to the Distriot 
Judge and contended, not that the deposit. 
had been made in time, but that, as the 
order of the.High Court referred to a suit 
for rent foran earlier period, failure to 
comply with that order could not bar -the. 
subsequent guit, and the District Judge, on: 
the 20th November 1906, gave effect to this 
The defendant then- appealed to 
this Court and contended that as the order 
of the High Court in the previous suit, had 
not been carried ont, the reault was that the 
appeal preferred to this Court on that oboa- 
sion stood dismissed and the decision of the 
Bubordinate Judge, as to the rate of rent, was 
in effect confirmed. Consequently, the trial 
of the queation of the rateof rent was barred - 
by res jucdecata, This Court on the 5th April 
1909 directed an inquiry into the qutstion, 
whether the order of the High Court in the 
previous soit had been carried oub in 
time. The lower Court, upon investiga- 


. tion and upon evidence adduced by the 


plaintiffs, reported that the deposit had 
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Been ‘made on the 23rd May 1906, before the. 
expiry of thé time allowed for the. payment 
of the monéy. On. receipt of the report, 
this Court held, on the 19th April 1910, ‘tbat 
the, previous suif had.been withdrawn and. 
no question of res judicata grose for consider- 
ation. Meanwhile, on the 6th . June 1907, 
that is, after the adjudication by the Üouria 
below that the-oosís had not been paid-in 
time and’ the appeal to this- Court, conse- 


quently, stood dismissed with costs, the de- reago 


endant as deoree- holder applied for exeontion 
of the decree for.costs throughout that-litiga- 
tob. The plaintif as judgment-debtor 
. ëntereð appearance and objected to the exe- 
cution on thé ground that no notice, under 
section 248 of the Civil Proéedure Code of 
1882 had been served and thatthe whole of 
the decretal amount had been. already de- 
posited in Cónrt. The execution Court over- 
ruled the first objection on the ground that 
the otdet of this Court, made on the 2ad 
March 1906; was conditional and could be 
performed within six weeks of the arrival 
bf thé rècords in the Oourt below, that is, 
within six weeks-from the 17th Ius 1908, 
ko that there could: be no decred for the 
plaintiff tö execute till the 29th July 1906, . 
that is, within one year of the date of NET: 
cation for’ execution. . As régards the ob- 
jection òn the merits, the Oourt directed. 
an inquiry, and the Pleader for the plaintiff, 
. whose services were specially retained io 
tiake the investigation, satisfied the. Court 
that the deposit had been made. The result 
was that, on the copy of the chalan produc 
ed in Court for-the firat time, on: the 3rd 
August 1907, the Oourt held that the de- 
posit had-been made and dismissed the appli- 
cation for execution. Meanwhile, however, 
events had happened . which have oulminated* 
in the present litigation. Immediately on 
the presentation of the application for exe- 
oution, the Court, at the instance of the de- 
. fendant, as deoree-holder, attached 14 bighas 


of land, on which thBre waa standing’a crop 


of indigo... The attachment apparently con- 
tinued from the 6th. June 1907 to the 5th 
Angust’ 1907, ahd the judgment-debtor, the 


. present plaintiff, does not appear to have - 


.intimated to the Oourt-that the crop was 
Tiable fo deterioration. On tlie 2€th Septem-. 
ber 1907, the plaintiff commenced the pre- 


sent action for recovery of Hs. 600 from- 


the defendant as damages for malicious 
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abuse of legal process. His case wasthat 
the defendant maliciously took out erecu-. 
tion for reoovery of oosta, which he knew, 
had already been deposited in Oourt; tbat. 
the wrongful attachment, in the course of the 


^ execution proceedings, had resulted in the 


destruction of bis indigo crop, and had also. 
affected his oredit. The defendant repudiat- 

ed the allegation of malice and oontended 

that he acted in good faith that there was - 
nable and probable cause for the attach- 

mont, and that the damage of the orops al. 

leged by the plaintiff was not the-approxi- 

mate result of the attachment effected at. 

his instance. The Court of first instance | 
found in favour of the defendant and dis- 

missed the suit. Upon appeal, the. District 

Judge has decreed the claim. He has held 
that the attachment was malicious and un- 

lawful, and he bas given the plaintiff a 
deoree for Rs. 290, namely, Re. 179 as value 

of indigo lost, Ra. 58 as litigation expenses: 
and Rs. 58 exemplary damages. The de- 

fendant haa now appealed to this Court, and,’ 
ou his behalf, the decision of the Distriot 

Judge has heen assailed substantially on. 
three grounds, -namely, first, that upon the 

admitted facta the anit is not maintainable; — 
ssconaiy, that, upon the facts found by the 
District Judge there was reasonable and 
probable ‘cause for the attachment 'effeot- 
ed by him, and ihsrdiy, that the damages 
have been awarded on principles erroneous 

in lew. 

"In support of the first objection taken 
by the appellant, it has been contended 
that it 18 nob an actionable Wrong to instituto 
civil proceedings without reasonable and 
probable cause even if malice be proved, for,’ 


~in contemplation of law, the defendant who 


is unroasonably sued, is sufficiently indemni- 
fied by a judgment in his favour which 
gives him his costs against the plaintiff. 
In support of this proposition,  refererce 
has been mad to the exposition of the. Jaw 
by Bowen, L. J., in Quarés Hill v. Eyre (1), 
where that, learned Jntige stated that, in. 
the present day and according to bur pre- 
gent law, the bringing of an ordinary ac- 
tion, however malicious and however great 
the want of reasonable and probable cause,- 
will not support o subsequent action for- 
malicious prosecution. Ib is not neceg- 

(1) (1883) 11 Q. B. D. 674 at p. 606; ta D J. Q.B. 
488; 4D L T. ia 81 W. R. 608, 
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sary for us to examine whether this state- 
ment embodies’ an inflexible rule of law, 
or whether there are not well recognis- 
ed exceptions 'o ib. There is high authority 
for the proposition that it is an actionable 
wrong, maliciously and without reasonable 
and probable cause, to iasue execution against 
the property of a judgment-debtor, for ex- 


ample, to seize his goods under a writ of fieri. 


facias after the judgment-debt haa been paid: 
this ig^ pot a trespass, ib has been said, 
for the judgment still stands and will. support 
_ the writ of exeention, but itis an actionable 
abuse of judicial process | Ohurohill v. Siggers 
(2)]. But whether this is trespass, as indicated 
in Olissold v. Orwichley (8), or malicious abuse 
of judicial progess it is actionable. A similar 
view was adopted in Raj Ohwnder Hoy v. 
` Shama Soondari (4), and is supported by the 
decision of their Lordships of the judicial 
Committeo in Machan Mohun Doss v. Gokul 
Doss (5). Sir James Colville observed in the 
case last mentioned that, if it was important 
in India to check any tendency to resist the 
execution of legal process, it was hardly 
lésg important to maintain, the prinoiple that 
they who misused legal process were res- 
ponsible for the consequence of that misuse. 
The broad proposition formulated by the 
learned Vakil for the appellant that the 
suit as framed is noi maintainable, cannot, 
consequently, be supported, and the statement 
that the institution of an ordinary civil ac- 
tion, however unfounded, vexatious and mali- 
‘gious ib may be, is nob s ‘good cause of action, 
must be qualified when there’ has been arrest 
of person or geixure of property. We may 
add that section 491 of the Civil Pro- 
cedare Code of 1882 expressly recognises auch 
right of action, for ib authorises a Oourt 
: which bas issued an order for arrest or attach- 
ment in the course of a suit, to award com- 
pensation not exceeding Rs. 1,000, if it should 
appear that such arrest or attachment was 
applied for on insufficient groung; it then pro- 
* vides that the Court shall not award a larger 
amount than it would doin a suit for. com- 
pensation and that an order under the section 


shall bar a suit for compensation in reapeob of 

(2) (1854) 8 El. & BL 939 at p. 987; 07 B. R. 887; 
2 C. L. B. 1500; 28 L. J. Q. B. 508; 18 Jur. 773; 3 W. 
R. 551. 

(8) (1910) 3 K. B. 244, "70 L J. K. B. 635, 102 L. 
T. 620, 64 B. J. 412, 28 T. L. R. 400. 

(4) 40. 583. 

(5) 10 M. L A, 568; 5 W. R. 91 (P. 0.) 
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such Rd or attachment. Section 197 
embodies similar provisions with"regard to 


compensation for the issue of an injunotion 
on insufficient grounds. -In fact, jt is not 


dificult to trace decisions in tha porta in 
which the principle has been directly or in- 
directly recognised. [ Doyle v. Dwarka Nath (6); 


Huro Soonderi.v. Bungsee Mohun (7); Mahan. 
ed Heasooddeen v. Hossein Buksh (8), Gobur- 
dhun v. Banse Ohunder (9); Wilson v. Kanhya 
Sahoo (10); Nanda Kumar v. Gaur Sankar 
(11) and Dhurmo Narain v. Sreemuiiy Dases 
(12)]. The learned Vakil, for the respondent 
also relied upon Article 29 of the second 
Schedule of the Indian Limitation Aot, 1877, 
to show that the Legislature contemplated 
suite for compensation for wrongful seizure 
of immoveable property under legal process. 
It is not necessary, however, to placd any re- 
lence upon the provisions of the Limitation 
Act, because, as has been pointed ont by 
their Lordships of the Judicial Committee, 
nothing in the Limitation Act can give rise 
to a cause of action unless a right to ene ex- 
ists independently of those provisions. [| Hart- 
nalih v. Mothur Mohwn (18) and Khunnsi Lal 
v. Gobind Krishna (14)]. The question next 
arises, what is the precise nature of the right 
of action of the plaintiff in the case before us. 
In, our opinion, the plaintiffs, if entitled to 
damages, oan sucosednot on the ground of 
malicious abuse of legal prooeas but on the 
ground that the defendant has conimitted 
an act.of trespass. As we have already 
pointed ‘out, the order of the Court of ihe 
2nd March 1906 was to the effect that, unless 
the plaintiff paid to the defendant the costs 
of that litigation within six weeks of the 
arrival of the record:in the Subordinate 
Court, the appeal would stand dismissed with 
costa. It has not been suggested, and we-do 
not think it could reasonably be suggested, 
that this order implied that the money should 
be handed over personally to the defendant: 
payment into Court to the credit -of the de- 
fendant would, in our opinion, be sufficient 


pud B. 89. (7) 3 W. R. Mis. 23. 
8) 6 W. R. Mis. 24, 
(9) 31 W. R. 876. (10) 11 W. B. 148. 

i 18 W. R. 305; 5 B. L. B. App. & 

(13) 18 W, R. 440. 

(13) 201. 4, 183 210.8 | 

(14) 18 O. L. J.- 676 at p. 588; 10 Ind. Oas. 477; 
"150. W N. 645, 8 A. L. J. 552; 18 Bom. L. R. 437,1 
M.I. T. 25,2 M. WON, 433, 81 M. L. J. 645; 33 A 
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compliance, with the direction of this Court. 
Such paymént was, as has now been ascertain- 
ed, actually made within the prescribed time. 
Consequently, the oonditional order never 
ripened into & deoree in favour of the defend- 
ant; in other words, the essence of the matter 
is that the defendant had not, in the eye of 
law, any decree for costa against the plaintiff 
which he was competent to execute. We are 
not now concerned with the question whether 
there was not reasonable excuse for the oon- 
duct of the defendant. The fect remains that 
the defendant obtained an attachment of the 
property of the plaintiff under the erroneous 
impression that he had a decree capable of 
execution; the defendant is, therefore, liable 
to be sued by tho plaintiff for damages in 
trespass, This view is amply supported by 
the decision of the Court of appeal in Olissold 
v. Orutchley (8), In that case, execution was 
taken out by a Solicitor for costs payable 
under an order of Oourt; the debt had, in fact, 
been paid at his office toa olerk, who had 
authority to receive it, on the very date that 
the writ was issued- bat about-three héurs 
before. As soon as exeoution was levied, the 
judgment-debtor apprised the Solicitor that 
the debt had been paid, and execution was 
forthwith withdrawn.- In an action against 
Solicitor and his client to recover damages 
for improper levy of execution, it was held 
by the Court'of Appeal that, although neither 
the Solicitor nor his alent had sued out the 
writ maliciously, they were liable in trespass. 
Fletcher Moulton, L. J., observed that & writ 
.of execution upon a satisfied judgment was 
null and void. Farwell, L.-J., added that no 
writ of execution can lewfally issue on & 
judgment that has been paid or satistled 
before issue of the writ, because there is no 
‘Judgment left on which to base the writ, só 
that the writ is void ab inifiio. and- trespass 
will lie against the satisfied creditor and his 
Solicitor who have put the Sherif? in motion. — 
"^ Vaughan Williams, L. J. relied upon a passage 
from Bullen and Leake (Precedent of Plead- 
ing, 9rd Edition page 358), where it is 
stated that, ifthe party arrested can show 
that the a eauanienit was satisfied by pay- 
ment or otherwise before the arrest, he may 
then maintain an action; the arrest in such 
& caso would, in general, support an action 
of trespass. -Itisfairly clear that the liabil- 


. ity is for trespass, not malicious abuse ‘of pro- 


cess; there is no, abuse of process lawfully 
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issued bnt t the institution of eu with- 
out legal authority in ite inception. (Kinkead 
' — Commentaries on Torts, Volume I, section 
389: Street Foundations of Legal Liahility, 
Volume I, page 334). The substance af the 
matier is that, if a litigant executes any form 
of legal process which is invalid for want of 
jurisdiction, irre ity, or any other reason, i 
and in so doing he commits any act in the 
nature of trespass to person or property, he 
18 liable therefor in an action of trespass; 
ib is not necessary to prove any malice, 
or want of reasonable or probable .cauae. 
This is an obvious corollary of the elemen-. 
tary principle that mistake, however honest 
or inevitable, is no defence for him who in- 
tentionslly. interferes with the person or pro- 
perty of another; the fundamental proposi- 
‘tion cannot be disputed that in a case af this 
description & supposed justifloation is no 
jastification. at all. A litigant who effects an 
arrest or seizes property, must justify the 
trespass by pleading a. valid execution of 
legal process, and any. irregularity or error 
which has the effect of making the process 
totally invalid, will deprive him of all justi- 
fication [ Painée? v. Licerpool Oil Gas Light 
Compiny (15) and Brooks v. Hodgkinson 
(16)]. The learned Vakil for the appellant 
has, however, laid considerable stress upon 
circumstances that, in the subsequent suit for 
rent when objection was taken that the ac- 
‘tion could not be maintained as the plain- 
tiff had failed to carry out the order af this 
Court, the plaintiff failed to prove that the 
payment had been made as alleged by him. 
The learned Vakil has contended that, as exe- 
‘oution was taken out after this decision, the 
defendant is protected.. We sre unable to 


_accept this contention as well-founded. It 


mey be conceded that no action will lie 
against any person for issuing execafion or 
otherwise acting in pursuance of s&' valid 
judgment or order of a Court of justioe, 
even though ib is erroneous and even 
though it ia afterwards reversed, or set 
aside for erpor. The principle thet a. valid 
judgment, however erroneous in lawor fact, 
is a sufficient justifioafion for any act done in 


‘pursuance of ib was recognised in the cases . 


(15) (1886) 8A. & B. 438; 43 B R.-438; 8 N. & M. 


736; 9 H. & W. 233, 5 L. J. MLO. 108. 
(16) (1859) 4 H. & N. 712; 118 E. B. 709, B9 L J, 
Hx. 94 7 W. R. 785. 


294 
BISHUN SENGH 0. A, W. N. WYATT. 


of Wiliams v. Smith (17) and Smith n 
Sydaey (18), but it has no application to the 
circumstances of the case before us. Here 
the writ of attachment was not issued on the 
faith.of the decision in the second rent anit 
which was subsequently set aside by this 
Court as the ultimate Court of appeal. The 
defendant took out the writ of attachment on 
the assumption that the order as to. payment 
of costa had not been carried out and there 
was thus a decrees in his favour capable of 
execution against the plaintiff. - The exeeu- 
tion, also, was based on this theory which had 
been previously set up sacceasfully to defeat 
ihe second rent-suit. We are, therefore, of 
opinion, that the defendant cannot rightly 
contend that as he relied upon the judgment 
ofe competent Court and as he acted upon 
the faith of it, however erroneous the judg- 
ment might De, he ought io bs protected. 
We must, consequently, hold that upon the 
admitted facts, the suib is ‘maintainable, 
and that the defendant is liable for damages 
for trespass. The firat contention of the 
appellant must, therefore, be negatived. 

In so far ag the second oontention vf the 
appellant is concerned, namely, that upoh 
the facts found by the Disiriot Judge, there 
wax reasonable and probable cause for the 
‘attachment effected at his instance, it is not 
necessary for us to examine it in detail, in 
the view we take of the scope of the euit 
and the nature of the liability of the de. 
lendant. As we have already explained, the 
claim cannot be treated as one for damages 
for malicions. base of judicial process: it is 
essentially a suit for damages for trespass. 
Consequently, the presence or absence of 
reasonable and probable cause is immaterial. 
We may add, however, that upon the faots, 
as already setout, we are not prepared to 
agree in the conclasion of the learned Dis- 
trict Judge; nor are we prepared to &oocept 
the contention of the respondent that the 
question is one of fact with which this Oourt 
is not competent to deal in second appeal. 
Whether there was reasonable and probable 
cause is a mixed question of fasi and law; 
we are bound to accept the facts as found 
by the Court of Appealsbelow, but we are en- 
titled to examine whether the inference drawn 
thereform is legitimate. [Panton v. Williams 


(17) (18083) 14 0. B. (x. s.) 500. 
“16, 18 W 
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(19), Listor y. Perryman (20). Hails v. Marh: 

(21), Shama Bih v. Dhar bini of the Birat- 
gore Municipality (22). Bimgopil v. Shamskha-. 
ion (23)]. We need not consider. this point, 
in further detail, however, for the reasons 
stated. 

In so far as the third ground urged by the ` 
appellant is conoarned, it has been argued: 
that the damagas ave been asssased upon, 
entirely erroneous principles. The learned 
Distriot Judge has assessed damages under 
three heads, namely, first, the value of the 
indigo crop which deteriorated and ultimate- 
ly became valueleas; ssoondly, the litigation 
expenses incurred by the plaintiff in the exe- 
cution case, and thirdly, exemplary damages as 
the conduct of the defendant was inéxonsable. ` 
In so far as the first of these elements is con- 
cerned, we are of opinion that the Diairjot 
Judge was olearly in error. Weshall assume 
that, on the authority of the deoision in Ram 
(soia Ghose v. Gobind Nath Sandyal (24), 
ihe prasumtion is that when the land was 
attached, the standing crup also waa attached. 
It may farther be assumed that, as laid down 
in the cases of Ohedalal v. Mul Okond (25), 
Maddayya v. Venkata (26), Gangu Prasad v. 
Narain (27) and Sadu v. Sambhu (28), stand- 
ing orop is immoveable property, though thia 
d may be dificult to reconcile with Surat 

v. Umar Haji (29); Mangun Jha v. Dolhin 

Talag (30) and Abdullah v. Ashraf Ali. (31) 
Yet the question remains, whether the attach- 
-ment was the proximate cause of the Joss of the 
crop. As goon as the attachment was effected 
the plaintiff might and ought to have intimated 
to the Court that if the decres-holder intanded 
to attach nob merely the land, but also the 
orop,steps had to bs taken for the proteo- 
tion of the perishable property. If anoh a 


representation had baen made, the Oourt 


(10) (1841) 3 Q. B. 109; 57 R. B. 681; 1 G. & D. 
50k 10 L J. Hx. 545 

(20) (1870) 4 H. L. 631; 89 L. J."Rx. 177. 38 LT, 
209; 19 W. R. 9. 

(31) (1861) 7 H. & N. 63, 30 D. J, Ex. 889, 7 Jur, 
(x. £) 851; 4 L. T. 805, 9 W. R 803 
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s 20 0. L A. 328, - 
34) 12 W. R. 891.- s 
25) 14 A. 80. ` 

a 11 M. 193. 

27) 15 A. 894. 

(28) 6 B. 503. . ~ 
(29) 22 0, 877. — 

(80) 25 O, 00%; 2 0. W. N. 965 ; 
(81) 7 O.L. J. 163. 
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mighteither have permitted the plaintiff to 
out the arop on stich terms as to security as 
might be reasonable or might have appointei 
a Reciver. The conduct of the plaintiff, on 
the other -hand, is inexplicable. He never 
asked for the direction of the Court and did 
not make any the slightest effort for the 
protection ofthe property. Under these cir- 
- cumstances, we are unable to hold that the 
loss which may have resulted to the plaintiff 
was the inevitable consequence of the attach- 
ment effected by the defendant. In so far 


- a8 thesecond element is concerned, the case . 


is equally clear. When the defendant ap- 
plied for execution and the plaintiff objected 
that the money had -been deposited in due 
time he had to employ -a Pleader to search 
the records to ascertain when the deposit had 
been made by his officer. It is inoonceiveable 
upon what principle the plaintiff can claim to 


recover from the defendant coats inocurred.* 


In so far.ag the third element is concerned 
' we need only say that this is manifestly not a 
* case in which exemplary damages can be legi- 
timately claimed. - Apart from the question 
of legal liability, we are unable to hold that 
the defendant is in any way to blame for the 
events that have happened. The plaintiff 
sued the defendant for rent. After the liti- 
gation had been carried on to this Court, 
he found it necessary in his own interest to 
. withdraw from the-suit, He obtained what 
must be deemed an indulgence upon cer- 
tain terms as to payment of coste. He might 
have paid the coats to the defendant person- 
ally: in fact, upon & strict and literal inter- 
pretation of the languageof the order, this ` 
ought to have been done. Instead of adopting 
this obvious course, he deposite the money 
in Oonrt: but he does not furnish a copy 
of the challan to the defendant to enable him 
to withdraw the money. He seems to Have 
considered that his duty ended as soon-as 
' the deposit was made, and that ib was 
immaterial whether the defendant could draw 
out the money except after considerable 
search and trouble. By an unfortunate error 
on the part of the Court officer, an inaccurate 
entry is made in the deposit register. When 
in the subsequent rent-suit, the defendant 
asserts that the costa have not been deposited 


the plaintiff is unable to prove that- he has ` 


made the deposit, and ibis not till & special. 
inquiry has been directed by this. Oourt, 
that the plaintiff is able to establish the fact, 


Led * 


INDIAN CASES, 


35 


-— 


after, as he admits, an expensive search by: 
his Pleadér. Under these oiroumstenose,. it 
is difficult to appreciate how any blame oan 


be thrown upon the defendant for the course 


which he adopted, namely, to apply for exe- 
cution to realise the costs due to him. No 
doubt, the defendant, as we have already 
explained, is guilty of frespass. But the 
case is manifestly. not'one for exemplary 
damages. The assessment made by the 
District Judge cannot, therefore, be support- 
ed. The plaintiff is entitled only to nomi- 
nal damages which, as Lord Halebury puts 
it in Mediana v. Oomet(32), are not necessari- 
ly -mall damages; nominal damages are 
allowed in recognition of the faot that there 
is sn infraction of a legal right; which, 
though it gives the plaintiff no right to any 
real dam&gea at all, yet gives him a right to 
the verdict or Gani gion? because his legal 
right has been infringed: in other words, RS ` 
Holt, O. T., observes in Ashby v. WAsie (33), 


&u action lies for ‘trespass though ib does no 


damage, for it is an invasion of the property 

of the plaintiff and the other has no right to 

come thera We, therefore, assess the da- 

mages at Ra, 75. But as the claim was 
groasly exaggerated and based on entirely 

erroneous grounds, the appellant must have 

the costa of this appeal, which we find on` 
assessment amount to-an aggregate sum of 

Rs. 75. Consequently, although the plaintiff 

obtains a decree for damages, he will realise 

nothing from the defendant. The parties 
will pay their owh costa in both the Courts 

below. 


The resale, angina 18 that this appeal is 
allowed, and the decrae of the District Judge 
disonnened: The plaintiff is declared entitled ` 
to damages which are set off against the 
eosis payable to the defendant. There will, 
therefore, be no decree is his favour capable 
of WASU On, Bc os 3 

Appeal allowed. 


(82) (1900) A. O. TN 146, 83 L. T. 05; 48 wW. 
EH. 893; 9 Aap. M. O. 41. 

(83) 3 Lord Raymond 938 at p. 065; 8 Id. 390, 1 
Smith L. O. 10th Rd. 231; 14 Poa BL T. R. 608. 
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OALOCUTTA HIGH COURT. 
MisorLLANEOUS Oivi Appeal No. 528 
or 1910. 
August 3, 1911.. 
Present: —Mr. Justice Onsperaz and 
Mr. Justice Sharfuddin. 
BIDHU SHKHAR BANBRJEE—Dsogen- 
HOLDER—APPHLLART | 
versus 


Ohoudhry MAHTABUDDIN asp 


ANOTHER—J UDGXREXT- DEBTORE— RESPONDENTS. 

Otil Procedure Coda (Act V of 1908), O. XX, r. 11; 
O. XXXIV, r. 8—Mortpage suit—Supplementary decree 
for balance of mortgage-monsy—Order for vmstalmenis 
— Disorstion—fecond Appeal. 

The entire amount of a mortgage decree was nob 
realised by the sale of the mort 1tles. 
The deoree-hokler then applied for a decree for the 
balance under Order XXXIV, rule 6 ofthe Oivil 
Procedure Code, and the Court upon the application 
ofthe judgmentdebtor directed-the amount to be 
paid by instalments: 

Held, that, Order XX, rule 1 of the Cod 
provided for payment by instalments of the E 
amonit, wasapplicabletothe onse of a supplementary 
'decree in & mortgage suit, under Order XX XIV, rule 
6, because the supplementary decree was a personal 
decree for the payment of money within the meaning 
of Order XX, role J1, and that the Court had juris- 
diction to direct payment by instalments. 

Whether in directing the paynient of the decretal 
amount by instalments, the Oourt below has exercised 
its discretion in & judicial manner or not, is & ques- 
tion which cannot be gone into in a second appeal. 


Appeal from the decree of the District 
Judge of Burdwan, dated July 28rd, 1910, 
confirming that.of the Munsif of Burdwan, 
dated April 28rd, 1910. 


Babu Khetra Mohan Sen, for the Appel- 
lant. 

Babu Saroshs Ohuran Mitra, for the He, 
gpondents. 


Judgment.—This is an appealby the 
decree-holder against an order of the first 
Oourt, confirmed by the lower Appellate 
Court, allowing the judgment-debtora to pay, 
by instalments of ten rupees per mensem, the 
amount decreed under Order XXXIV, EST 6 
‘corresponding to section 90 of the Transfer of 
Property Act, 1882. 


It is urged that Order XX, rule 11, which 
provides for payment by instelments, is nob 
' applicable to the case.of decrees in mortgage 
, suite, and that, in the circumatances of this 
case, the order for payment by iratalments, 
postponing the satisfaction of the decree for 
a term of about seven years, is bad as nob 
passed in the exercise of & proper judicial 
discretion. 
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No reported authority cited to us is in 
point. The case of Shankarapa Dargo Patel ` 


. v. Danapa Viruníapa (1) was decided before 


the passing of the Transfer of Property Aot, 
and, no doubt, it lays down that the indul- 
genes granted by section 210 of the former 
Oode of Oivil Procedure only applies in cases 
to which the section strictly applies, ‘that is . 
to say, 10 cases where decrees are passed in. 
money suits. There is an observation, how- 

ever, in the judgment of Melville, J , from 

whioh we gather that a deoree for payment 

by instalments may be passed where the | 
decree is against an agriculturist person- 
aly, though not a decree for the recovery o 

money by the sale of the agriculturists’ im- 
moveable property. In the present case, 
there can be no question that the decree pass- 
ed against the judgment-debtor is & personal’ 
decree; it is, also, a decree for the payment 
of money. 

Order XX, rule 11 sa2ys,— Where and in . 
so farasadecree is for the payment of. 
money,the Court may, for any sufficient 
reffson atthe time of passing the decree, 
order that the payment of the amount deore- 
ed shall be postponed or shall bo made 
by instalments, with or without interest’ 
notwithstanding anything contained inthe . 
contract under whioh the money ia pay- 
able.” The rule does not say,— "Where 
and in so far as the deoreo i is pad i in a suit 
for the recovery of money”: nor does the 
contract under which the a decreed was 
payable exclude an original mortgage-con- 
tract. In the circumstances of Order X XXIV, 
rule 6, the decree is no longer directed 
against the mortgaged property, but in virtue 
of the contract, it binds the judgment- 
debtors personslly. The decree has been pass- 
edunder Order XX XIV, rule 6, in accordance 
with the judgment,and the general provisions 
relating to judgments and deorees embodied 
in Order XX undoubtedly cover the decree, 
based on an antecedent judgment, which is 


- allowable under Order X X XIV, rule 6. 


Furthermore, the decree now passed must' : 
be executed under the general provisions of’ 
the Oode, and we cannotregard Order X X XIV 
as self contained. We cannot say that be-' 
cause there are no provisions for payment by 
instalments inthe Order(X XXIV) ,the general’ 
provisions of Order XX, rule 11 do not apply. 


Viewing the decree, asit appears: to be a 
(1) 6B. 04^ - 
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. decree for the payment of a definite gum. 
of money, we think thatit was open to the lower 
Appellate Court to pass the orderit has passed 
in favour of the judgment-debtors. The first 
contention, therefore, is overruled. 

The second contention is one which we 
cannot entertain in second appeal. The case 
relied on, Balgobinda Ram Bhakat v. Ohhedt- 
lal Saha (2), was not asecond appeal but a 
Rule in which the judgment of a Small Cause 
Court Judge, permitting the decretal amount 
to be paid by instalments, was sought to be 
modified, and the learned Judges held thatthe 
discretion under Order XX, rdh 11, must be 
exercised in a Judicial manner. We think that 
in segond appeal, the question of discretion 
vannot now be gone into. It is, perhaps, 
somewhat anomalous that the decree-holder 
shonld be kept out of his money ‘for seven 
years, but, on the other hand, he has already. 
recovered a substantial sum—nearly double 
the amount of his original debt—-so that the 
hardship complained of is more apparent 
than real. > i 

The appeal &coordingly fails and ia dismisa-, 
ed with costa. We assess the hearing fee at 
two gold mohurs. ; 

Appeal dismissed, 

(2) 11 o. L. J. #81; 6 Ind. Oas. 562, 





ALLAHABAD HIGH COURT. 
Szooxp Civi, Aprea No, 89 or 1911, 
July 31, 1911. 
Present: — Bir George Knox, KT., Judge, and 
Mr. Justice Piggott. 
INDAR SINGH—DzraspART—À PPELLAXT 
versus ` 
SARJU SINGH. amp ANOTHRR—PLAINTITE — 


RESPONDENTS.  .^ 

Hindu Law--Debi barred by tima—Antecadsat debt 
—Mortgags executed by father in lien of time-barred 
debi—Inabuity af sons— Alienation. 

A debt due at one time by the father of & Hindu 
joint family but which is time-barred cannot rank as 
an antecedent debt and if the father executes a mort- 
gage in consideration of such debt, the mortgage will 
not be binding upon the sons. | 

Second appeal from the decision of the 
District Judge of ÀAxamgurb, dated the 24th 
of November 1910. 

Mr. Muhammad Ishaq, for the Appellant, 

Mr. Ahmad Kareen, for the Respondenst. : 


Judgment.—tThe one question we 
have to consider in this appeal is, whether 


r 
1 
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& debt at one time due from the father of a 
Hinda joint family living jointly but time- 
barred can rank às an antecedent debt, and . 
whether, if the father exeoutes a mortgage in 
conaideration of the said debt when time- 
barred, such mortgage will be binding upo 
the sona. | 
The District J udge held that an antecedent 
debt must be an existing antecedent debt; an 
antecedent deb: paid‘up or time-barred cannot 
be said to be such debt. He further held 
that if a Hindu father, living as a member 
of a joint Hindu family, purported to revive 
auch debt by his acknowledgment on the 
date of the mortgage, the mortgage woald not 
be binding on his sops. - 
We have not bben referred to any text 
of Hindu Law or ‘any precedent bearing 
upon the point We have searched and hava 
not been able to find any. There is no doubt 
that the Hindu Law did not reoguize the 
principle of limitation with reference to debte; 
at the game time, the fact remains that if the 
oreditor hud tried to sue for the debt at the 
time that the mortgage was entered into, or if 
the father had executed a mortgage on the 
basia of an acknowledgment of such time-barred 
debt, the debt could not have been recovered, 


. ot the mortgage ‘lian enforced in our 


Courta. 

The result is, that we see no reason to 
differ from the view taken by the learned 
District Judge.' The appeal fails and ia 
dismissed with costs which in this Court 
will inolude fees on tho higher seale, 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Gerraes Parant Avpaat No. 47 or 1911. 
Joly 21, 1911. 
Present:—Mr. Richards, K. C., Chief Justice, 
and Mr. Juslice Banerji 
MOHAMMAD NAZIR KHAN —APPELLANT 
pars 
MAKADOM BUX AND ANOTHIR— 
HESPOMDENTS. ; 
Muhanmadan Luo —Pre-gmptioa—Talab-l-muasibat 
— * Mer& hug shuffa hai",'«olether. valid demand. 
Immediately after a sale, the pre-emptor said 
three times “mera hug shuffa hav" to certain persons 
who were presont at the spot and asked them to bear 
witness. Then, without any delay, he took the price 
and offered it to the vendos and claimed the property 
informing him of the fact thas he had alrewiy mada 
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his dornand: Held, that under is the 


words “mera Awd. ‘shuffa hat” amounted to a valid” 


demand. 
Muhammad Abdul Rahman Khan v. Muhammad 


Khan, 8 A. L. J. 870; 10 Ind. Oa». 770, distinguished. 

Letters Patent Appeal against the decree 
of the Hon'ble Mr.- Jüstice Karamat Husain, 
in 5. A. No, 518 of 1910, reported i in 10 Ind. 
Cas: 143. 

- Mr. Muhammad Ishaq Khan (with him 
Mr. Govind Prashad), for the Appellant. 

- Mr. Abdul Raof wil: him Mr. Ahmad 
` Kareem), for thé Respondents. 


Judgment.—This appeal arises out 


- of a suit for pre-emption under the: Muham- 
medan Law. :The- Court of first instance 


‘dismissed the claim. The lower Appellate 


Court decreed the cldim reversing the Oourt 
of first instance, and a learned Judge of this 
Court : reversed the lower Appellate Court 
and reatored the decree of ‘the Oourt of 
first instance. 

The question is, whether the preliminaries 
required by the Muhammadan Law have or 
have not been performed. The evidence 
is that the plaintiff pre-emptor immediately 
upon _ learning that the sale had taken place 
said ' ‘mera hug shufa has." This he repeated 
three times calling upon certain persons who 
were present to bear witness. On the moment, 
"without any delay, He took the price of the 
house and ‘brought it to the vendee and 
claimed the house, informing him of the fact 
that he had already made his demand. Bo 
far as the question ia a question of fact it 
reated with: the lower Appellate Court to 
décide that question and it was not competent 
- for thia Court in Hecond appeal to set aside 
the finding of the “lower Appellate. Court. 
It ia said,’ however, that the words ~ which 

were used could, under no possible circum- 
stances, constitute a good first demand under 
the Muhammadan Law. Thereis no doubt 
that certain expressions appear in the 
eübhoritiee as illustrations of what constitute 
à good -demánd . ‘and the expression used in 
the present case is not- amongst them. It is 
leid down by Mr. Ameer Ali, at page 606 of 
Volume J, of the last Edition ol his work on 
Mabammedan ‘Law, that " no particular formula 


in necessary Bo long as the claim is unegui- | 


vocally asserted.” He cites . abundant 
authority for this proposition. There cannot 
be the least doubt that it was the intention 
- of the plaintiff in the present case to assert 
and demand his right of pre-emption. Jéis 
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possible that if the words he used were the 
only evidence in the case then it might be 
said that the words were equivocal and 
did not necessarily show that he was making 
a demand of pre-emption; but the other 
circumstances, and what actually took place at 
the very moment that he used these words, 
do, in our opinion, demonstrate that ib was 
his intention to make the demand not merely 
to assert that hie claim to pre-empt:exisbed 
but actually to demand it. He called the 
attention of witnesses to tè fact and he at 
‘noe went and got the money. All these 
things happened simultaneously with the 
uttering of the worda- not after the lapse of 
gome.time. Our attention has nob been called 
to any authority which lays down that we 
are nob entitled to take into consideration 
what actually occurred at the moment to 
ensble us to come to a oonolusion whether 
or not the pre-emptor was: demanding pre- 
emption when he used the particular 
expressions. [f the Court is entitled to con- 
sider these circumstances, then if was quite 
open to the lower Appellate Court to arrive 
at the conclusion at which it did arrive and 
the question becomes a question of fact 
binding 1 in second appeal. We think that it 


" is impossible to lay down any hard and fast 


rule as to what expressions constitute a good, 
first demand, each case must be considered 
and décided upon ita own .peouliar facts and 
circumatanoe. 

Reliance has been placed on the case of 
Muhammad Abdul Rahman Khan v. Muham- 
mad Khan (1). In that case the words used 
were "I am pre-enjptor and my right extends 
to the land.” It was held that these words 
sufficient to constitute a talab.:- 
muasbat. The learned Judges say, at page 
271, after referring to the,Hidaya: “But we 
have nothing .before us upon which it is 
possible to aay that such a claim has .been. 
made or can be -inferred.” “In our opinion 
this case is clearly distinguishable from the 
present case In the present oase there are 
circumstances which ocourred at, the very 
moment at which the words were "used from 
which it can reasonably be inferred that the 
demand was in fact being, made. We think. 
that the decision of the lower Appellate Court 
ought to be restored. 

We accordingly allow the appeal, get. aside 
the decree of this Qourt and restore the 


(1) 8 A, L, J. 370; 10 Ind. Ces. 770, 
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decree of the lower Appellaté: Oourt with 
costa of the two hearings in this Court. 


Appeal "A 


[5. o. (1911) 3 M. W.N. 42.] 
MADRAS HIGH COURT. 
Fresr Orvin Arppeat No. 191 or 1909. 
February 14, 1911. 

Present: —Sir Ralph Benson, Judge. and 
Mr. Justice irer. 
RAJAGOPALA IYER AND OTHERS — 
DerasDiNTS— ÁPPRLLANTS 


Yaman TU ECT ia) 


versus 
MANGALATHAMMAL—Pratstirr— 


RESPOND MAT. 
Will —Proof-——Non-registration— Vagueneess in terms 
—Presumption against its genuineness. 
K Wheu it is alleged that a Will is false, the following 
ciroumstances may throw suspicion on its ganuine- 


nees:—{1)} The amalinoss of the extent of properties | 


bequeathed to the wife and daughter.of the testator 
compared with that bequeathed to an adopted 
son under the WIL (2) Non-registration of the Will 
though the testator lived for a period of 6 months 
after the date of its alleged execution. (8) Attesta- 
tion of the Will by only one witness besides ita writer. 
In addition to the above if it is proved that the 
person setting up the Will isa man of unscrupulous 
character, and that he gave contradictory accounts in 
regard to its execution ef different times, consider- 
nble doubt arises as to its genuineness and such a Will 
ought not to be upheld. 

‘Appoal against the decree of the Subordi- 
nate Judge's Court of Mayavaran, at Kum- 
bekonam, dated the 1°th August 1909, in 
Original Suit No. 40 of 1907. 

Facts.—tThis is a suit in ejectment. 
Plaintiff is the widow ofone Ramasami Iyer. 
The first defendant and Hamasami Jyer are 
related as cousins. They executed a partition- 
deed between themselves, and, in accordance 
with the terms of .the said paertition-deed, 
enjoyed the properties separately by metea 
and bounds. ín July 1906, Ramasami Iyer 
died by the stroke of a lightning in the flelds. 
After the Sth day, the plaintiff and her 
daughter, Parvatham, went to her father's 
house and did not return. The firat defend- 
` ant got into possession of all the properties 
enjoyed by the aaid Hamasami Iyer. He sat 
up & Willalleged to have been executed by 
the said Ramasami Iyer in January 1900, 
while he had an acuto attack of amall-por, 
by which he gave one ve^ to his wife for 
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maintenance, one velt for his daughter abso" 
lutely and Rs. 1,000 for expenses for marriage: 
etc., of his daughter, and Re. 1,000 charity 
and the bulk of the properties to the 8rd 
defendant, t.e., the son of the lst defendant 
who was atyled‘in the Will as abAsmana putrun. 
The ist defendant set up salso a contention 
thatbe and the deceased Ramasami Iyer 
were undivided in interest and that the 
intention of the partition was only to divide 


| off one Vaidyanatha Iyer, and not to oonmti- 
', tute division between himself and Ramasami 


Iyer and after Ramasami Tyer’s death ‘his 
interest passed to him. The BSaub-Judge 


found againsh the Will and the right of 


survivorship aet up and gave the plaintiff a 
decree as prayed for by Her: The lst defend- 
ant appealed. ~ 


Mr. T. R. Bahan da for the Appar: 
lanta. 

Mr. P. 5. Sicaswams Iyer, 
gpondent. 


4Uudgment.—The principal question 


argued is that raised in the 4th issue, whether 
the Will, alleged to have been executed by 


for the Re. 


‘the deceased Ramaswamy Aiyor, is a trae 


and genuine document. The Subordinate 
Jadge, in a well considered and exhaustive 
judgment, has decided the qaestion in the 
negative and we agree with him both in his 
conclusion and generally in the reagons on 
which he rests ‘the  conolusion. It is, 
therefore, unnecessary | for us to deal 
with the evidence in the case in detail. 
We shall only refer to the main fasts whioh 
will show how far the evidence adduced to 
prove the Willis trustworthy. The Will gives 
one vel of laud to the testator’s daughter 
and a life-interest in one veli to the wife for 
maintenance and practically all the rest to 
the 3rd defendant, the aon of the lst defend- 

ant, his brother. The plaintiffs case im, 
that Exhibit II was concocted by the Ist 
defendant He is evidently an unsorupulons 
person as found by the lower Oourt. He 
tried to get hold $f the property of a natural 
brother, Natesa Iyer and set up that he and 
Nateas Iyer were undivided in interest, see 
Exhibit A, dated‘ the 12ch March 1906, 
in which he also-stated that Himaswamy 
Tyer and he were also undivided, & 
contention which he urged again in tliis 
suit but gave up in appeal. Aguin, he 
attempted to secure Ramasawmy Iper’s pro. 
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perty forthe 8rd defendant by setting up 
that he was the &dopted.son of Hemasamy. 
This he did in July 1906, Exhibit J, and 
again on the 8th August 1906 Hxhibit 
G. His only explanation for the statement 
in Exhibita J and G that the 3rd defendant 
was adopted by Ramasamy, is that it was a 
slip or & mistake. In Exhibit S, dated the 
15th Ootober 1908, & statement made by 
him before the Tahstdar of Mayavaram 
. he stated that the testator mentioned the 
Will to defendants’ 6th witness, who ac 
cording to him was an honest man and might 
be examined to prove the genuineness of 
the Will. The defendants’ 6th witness, 
however, in hig evidence does not support 
the statement thet Hemasamy showed him 
the Will. The terms of the Will, as pointed 
out by the Subordinate Judge, are couched 
in artful langnage so as to make it possible 
for the lst defendant to set up a case of 
non-division between Ramasamy and himmelf 
if he should think fit to doso. The most 


cogent circumstance against the Willis its ° 


non-registration though -the testator lived 
for more than 5 months after ita alleged exe- 
oution, 
reason for the execution of the Will was 
that Remasamy got an attack of a virulent 
type ofsmall.pox on the day previous to the 
date of Exhibit II and yet it was not 
registered though the Registration offloe was 
very near. IJtisstated that the reason for 
non-registration was that Ramasamy got 
better soon, and as he was a young man, he 
did not afterwards consider it necessary to 
register the Will. But a person suffering 
from malignant small-pox must be seriously 
ill for at least a few days, and the necessity 


for registration would then be urgently felt.: 


Another Will exeouted by another lady of 
the family was duly registered on the 29th 
January 1906, a few days after the date of 
Exhibit II. We feel satisfied that if Er- 
hibit II were gennine, it would have been 
registered. Ramasamy is ,s2id to have been 
anxioud to adopt the 8rd defendant; yet he 
did not do so thqugh he survived his illnoag 
for several months. The lst defendant 
has no explanation to give of this faot. 
The Will is attested by only one Wit 
ness besides the writer, and the oir- 
cumstances under which it is anid to have 
‘been executed are auch as to throw discredit 
on it, The Karnam of the village, the de. 
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- fondanta’ 12th witness, was not called io 


write ar attest it though it is said to have 
been shown to him twice in the course of the 
day on which it is said to have oome into 
existence. We have no hesitation in holding. 
that Exhibit IL was not executed by Rams- 
samy lyer and that the claim set up to his 
property on behalf of the 3rd defendant is 
&udaciously false. ” 

It remains to deal with a few minor points 
raised in the appeal. We see np reason 
to differ from the finding of the lower Court 
with reference to the cattle or the waist 
string. With respeot to the 200 kalame of 
paddy, ifit was really spent for cultivation 
expenses, the defendante may claim credit 
for it when the question of meene profits is 
decided between the parties. We confirm 
the decision of the lower Court and diamias 
the appeal with costa. . 

With regard to the memorandum of objeo- 
tions, the plaintiff has no evidence to prove . 
her exclusive claim to ihe moveables. We ' 
accordingly dismiss the memorandum of ob- 
jections also with ooste, < 


= Appeal dismissed. 


(a. œ 18 0, W. N. 060.) - 
OALOUTTA HIGH COURT. 
Civit Hreragwxor No. 3A or 1910. 

June 5, 1911. 
Present: —Mr. Justice Obitty and 
Mr. Justice N. Ohatterjea. 
HARAN OHANDRA PAL AMD OTHE&B— 
PraisriFPS 


! vertus 
MADAN MOHANBANIKHYA AND OTHERS 
— Daranbanta. 

Specific Relies Act (Iaf 1877), s. 9—Dispossetsion in 
dxe courses of law—Disposesasion tn execution of decres 
against third party. : B 

Plaintiffs Noe, I and 2 were in possbesion of the land 
in suit through their bwrgadars the plaintiffs Noe. 8 
and 4. But in a suit brought by the defendant against 
plaintiffs Nos. land 2, the latter stated falsely that 
they were notin possession, Thatsnit was deoroed 
and in execution of the decree the plaintiffs Nos. 3 
and 4 were The plaintiffs then broughs 
this anit for possession under section 9 of the Specific 
Relief Act: 

Held, that ihe dispoeseasion of the plaintiff was in 
T of law as contemplated by section 0 of 

ct. | à 


| 
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Reference under section 113 of the Civil 
Procedure Code in Original Civil Suit No. 1190 
of 1910, pending before the second Munsif of 
Bajitpur. 

The reference was as follows :— 

"In the title sait No. 1591 of 1886, which 
was a gnit for partition, the defendant No. 
2 and the plaintiff No. 1 and the predecessor- 
in-interest of the plaintiff No. 2 of the'pre- 
sent suit were parties. In that suit plaintiff 
No. l and the father of the plaintiff No. 2 
got a saham and & portion of the disput- 
ed land was kept in the residue, which 
residue waa allotted to the defendant No. 2 


- and others, 


,.residue inthe suit No. 1886 


"In 1909, ihere was a second suit for 
partition by the defendant No. 2in this suit 
of the residue. In this suit plaintiff No. 1 
was made a  pariy.defendant. Plaintiff 
No. I pleaded in this anit that he was not 
a necessary party as he had xo title to or 
possession of the lands kept in the residue. 
The smit was dismissed as against the plain- 
tiff No. l. hia plea being accepted in full. 
The suit was decreed against other defend- 
ants and a portion of the disputed ldnd 
which was in the residue was allotted to the 


defendant No. 9. The plea ofthe plaintiff No.1 . 


was false He and his brother, father of the 
plaintiff No, 2, wereactually jn possession of 
that portion through their bargadars, the plain- 
tiffs Nos. 8 and 4. 


“The defendant No. 2, after the decree 
in 1909, took possession. of that portion of 
the disputed land which was kept in the 
in execution 
of the decree of 1909, actually entered on 
the land allotted to her at the time of 
delivery of posseasion and has been possess- 
ing the same since the delivery of posses- 
sion. The defendants did not dispossess 
the plaintiffs from the rest of the disputed 
land. 


“The plaintiffs being thus dispossessed 
brought the present auit, though they did not 
allege the facts to be as I have found them 
to be. The defence is that the plaintiffs have 
not been dispossessed olherwise than in due 
course of law. 


“If, under the circumstances of the case aB 
stated by me, the diapossegsion complained of 
was in due course of law the suit must stand 
dismissed, 
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“The question that is referred for the 
decision of their Lordships is if the dia- 
possession was in due oourse of law as con- 
templated by section 9 of the Specific Relief 
Act. This point is not free from doubt 
and difficulty. In the suit of 1909, the 
plaintiffs Nos. 2, 8 and 4 were not par- 
ties. -The decree is not binding on them. 
They could have regarded that ihe de- 
livery of possession did not bind them and 
could have continued to possess the land 
without fear of any  oriminal prosecution 
but they quietly submitted to the delivery 
of possession through Court and thought 
they had been dispossessed. As the plain- 
tiff No. 1 practised a fraud upon the Court 
in alleging that he ‘was not in possession 
and as he successfully practised it, it may. 
well be taken for the purpose of the present 
suit, that either he was not in possession or 
that he was dispossessed in due course of law 
on the supposition that he was & party and 
that he was bound by the deoree; but the same 
is not the case with the other plaintiffs Bus, 
as they quietly submitted to the delivery of 
possession, in one sense they may be said to be 
dispossessed in due course of law. The defend- 
ant No. 2 was pub into possession by the 
Court. He is not & treapasser as we generally 
understand that term to mean. He was peace- 
fully introduced by the process of a Oourt of 
law. On the other hand, the plaintiffs Nos. 2,3, 
and 4 not'being parties in that decree they 
might not be wrong inregarding the defen- 
dant No. 2 asa trespasser on the land. Their 
only fault is that they submitted to the de. 
livery of possession out of respect for a process 
of a Court of justice like law-abiding citizens. 
One view may be that the plaintiffs Nos. 2, 3 
and 4 should have come under section 282 of 
the old Civil Procedure Code of 1882, for be- 
ing restored to possession, and that by omit- 
ting to do so their only remedy is by a title, 
suit. This view is not without foros. Asthe 
plaintiffs Nos. 2, 8, and 4 submitted to the 
delivery of possessien their pluin conrse was 
to take shelter under section 232 of the d 
Civil Procedure Oode and-ethey having not 
done so they cannot come under section 9 of 
the Specific Relief Act. This view gets some 
support from thecase of Kamint Sundari Das- 
sya v, Sabad Sheikh (1). But the facte of tho 
present case are not similar to those in tho 


(1) 14.0, W. N. 408; 5 Ind. Cus, 708, 
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cases referred to. In those cases the decree 
was for khas possession a&gsinsb the landlord 
and the tenants weredisposaessod in execution 
of that decree. Here tke decree is not, 
strictly speaking, for khas possession and 
one of the landlords was nota party in the 
partition suit of 1909. The facts of the 
case being different I should not be justifi- 
ed, simply on the authority of that case, to 


hold that the plaintiffs have been dispos-- 


sessed in due course of law. But l am in- 
. elined to hold that in this partioular case dis- 
possession was in due courseof law. But 
asthe point is not free from doubt and 
difficulty and as this kind of casó is not un- 
common J deem ib my duty to. refer ihe 
point for the decision by the Honourable 
High Court." i : 

Babu Gopal Ohandra Das, for the Pisin- 
tiffs. oS 

Babu Gobind Chandra Dey Roy, for the Re- 
spondents. 

Judgment.—wWe answer the ques- 


iion put to us in this reference in the 
affirmative, namely, thal in this particu- 


lar case dispossession was in due course 


of law. en 
We make no order as to costs. 


(s. c. U. B.B. (1011) I, 83.) - : 
UPPER BURMA: JUDICIAL COMMIS- 
i SIONER’S COURT? i- ` 
Sroump Civin, Appa No. 819 or 1910, 
February 6, 1911. tl 
Present: —Mr. Shaw, J. C. 
BAIJNATH SINGH-—APPELLAXT 
` © versus P 
MI] GAUK arp ANO1HEKE—HNSPONDEATS,. . 
Suits Valuation Act (VII of 1887), s. 11, soope of 
—Valws not definitely ect wut tn plaini—Under- 
paluation— Preyudicially affecting decinon- Valuation 
of suit —Bwuit for specific performance of contract to sell. 
Beotion 11 of the Suite Valuation Act applies to all 
casos of over-valuation or under-valuation, that is, to 
all cases in which & Court has in fact tried a case 
which, by reason of over-valuation or under-valuatian 
it had no jutisdicion to try. Even ifthe vaiue of 
the subject-matter is not definitely set out in the 
plaint; the section is applicable. 
Naga Myaing v. Shwe Yon, 1 L. B. R. ?5, dis 
sented from. E ‘ | " j 4 i 


4 
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Krishnasams v. Kanakasabai, 14 M. 183, followed. 

Ma Lok v. Saw Ya Tho, U. B. R. (1807-1001) II 
448, distinguished, 

In a sult for specific performance of a contract to 
sólhthe plaintlf alleged that the defendant had 
AR S property for Rs. 4.000, that plaintiff 

paid vadat es: to redeem & m 

for Hs. 2,000, leaving 2,000 payable to Park jasa 

On theso ali s, plaintiff valued the suit at 

Re. 2,000 and brought the suit in the Sub-Divisional 

Court. No objection to the jurisdiction of the Court 
was taken by the defendant. Plaintiff obtained a 

decree. The lower Appellate Oourt set aside the 

decree on the ground that the Sub-Divisional Court 

had no jurisdiction to try the claim and returned the 

pleint for presentation to the Court: 

Heid, that although the value of the subject-matter 
of the suit was Ra 4,000 for purposes of jurisdiction, , 
the case wus governed by section 11 ofthe Suite ` 
Valuation Act and the lower Appellate Court could 
not make the order it did unless it were satisfied that 
the under-valuation prejudicially affected the suit on 
the merits. 7 d 

Mr. 0..G. S. Pillay, for the Appellant. 


Mr. 9. -Mukerjas, for the Respondent: 
Judgment. Plaintiff-appellent, sued 


"in the Bub Divisional Court fur specific per- 


formance on a ooniract to sell an oil-well and 
obtained & decree. On appeal by defendant- 
respondent the District Court reversed the 
decision and directed the plaint to be re- 
turned to plaintiff.appellant for presentation 
to the proper Court. The ground which the 
Additional Judge took was that the value of 
the ‘subject-matter was beyond the. juris- 
diotion of themnb-Divisional Court, and that 
the defect of Jurisdiction was vital. Defend- ' 
ant-respondent had raised an objection in 
the Appellate Oourt to this effect. - 
For plaintiff-appellant it is contended 
that the District Oourt should have been, 


. guided by section 11 of the Suits Valuation 


Act. The Additional Judge,' without ex- 
preasly touching upon section 11, cited Ma 
Lok v.jJan Ya Tha (1) and Nga Myaiwg v. 
Shwe Yon (2): as authorities for his order. 


. The first of these cases laid down the general 


rule relating- to defects of jurisdiction, but 
section 11, Suits Valuation Act, enacts an 
exception to that rule. The second cese is 
certainly in defendant-respondent’s favour. 


_Itapparently decided that, where the value 


of the subject-matter is not definitely. set out 
in the plaint, section 11, Suits Valuation Act, 
does not apply. This is, indeed, the oonten- 
tion put forward before me on .defendant- 


(1) U. B. R. (1897-1901) 1I, 448. 
(3) 1 L. B. R. 85. : 


- 
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respondents’ bebalf. In’ Kaga of ` it, 
learned. Advocate has cited the cases of 
Krishwmasami v. Kanakasubat (8), Vasudeva 
v.. ktadhava (4). and  Gaurachandra Pat- 
natkudu v. Vikarama Deo (5). Bat the 
first of these appears to be against him. 
It says, “What the section provides for 
is the over-valuation or under-valuation 
of a suit or appeal, and there is nothing 
to show that’ any distinction should be 
made according as pu mistake was made 
in one way or another.". The other two de- 
cisions have no basriug on the case at all. 
The Lower Burma case again cites no autho- 
rity and gives no reasons for the restricted 


interpretioh of section ll of the Suits Valu-- 


ation Act which it adopts. I prefer the wider 
construction which was ‘apparently placed 
upon the language of the section in Krishaa- 
samt v. Kasakasabas (3) above cited. It deals 
with “an objection that by reason of the over- 
valuation or under valuation of a suit or ap- 
peal, a Court of First Instance or lower Ap- 
pelate Gourt which had no- jurisdiction with 
reapeol tothe suit or appeal exercised juris- 
diction with respect thereto.” It says nothing 


about the value being atated definitely in the - 


plaint. It seems, on the face of it, to include 
all cases of over-valuation or under-valuation, 
+. 6., all cases in which a Court has” in fact 
tried acase whioh, by reason of over-valuation 
' or under-valustion- ib had ' no jurisdiction 
to try. I. have referred to all the desi- 
sions under section 1i, Suits Valuation 
Act, mentioned in  Woodman's Digest 
and the continuations of it- down to 1908, 
inclusive, and I oan find no support 
whatever for the view taken in the Lower 
Burma case. My'opinion is that the present 
case was clearly within the mischief of 860* 
tion 11. 

The allegations in the plan were that de- 
fendants agreed to sell for Rs. 4,600, of which 
plaintiffs paid Rs. 600 and eared to redeem 
a mortgage to the Burma Oil Company for 
Hs. 2,000, leaving Re. 2,000 payable to de- 
fertdanta, and henos that the value of the 
suit was Re. 2,000. On these allegations the 
District Oourt was right, having regard to 
seotion 7 (æ) (a), Court Fees Aoi, and section 
8, Suita Valuation Act, in holding that the 


value of the subject-matter for purposes. of 
P 14 M. 183. 
4) 16 M. 9246. | 
(5) 28 M. 867: 


s ~ 
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jurisdiction: was Rs. 4,900. Baut it is impos“ 
sible to say that there was no valuation: 
Plainly, there ' was under-valuation of the 
“suit and “by reason of the under-valuation 
‘the Court of First Instance which had no 
jurisdiction with respect to the suit exercised 
jurisdiction with respect thereto.” The objec- 
tion on which the lower Court acted was in 
substance an objection to this effect. This 
being so, the Distriot Oourt’s order cannot 
be sustained. No objection had been taken 
in the Court of First Instance, and there was 
no allegation that the under-valuation 
prejudicially affected the disposal of the 
.Buib on the merits. This, however, was a. 
point for the lower Appellate Court to. 
determine. 

The order of the District Court is set aside, 
and itis directed that the District. Cour 
proosed to dispose of the appeal in accordance 
with law, that is to say, unless it finds that 
the under-valhation prejudicially affected 
the. disposal of the soit on ita merits, to 
dispose of the appeal on the merits. i 

Defendant- respondent will pay plaintiff. 
appellants’ costa in this Court. 

. A certificate will be granted to the appel- 
lant under section 13 of the Qourt Fees Act. _ 
Order sei aside; . 





(s. o: U. B. R. (1011) I, 84) 
-UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Finest Ormin Appmat No. 115 or 1910., 

; January 6, 1911. | . 

Present: —Mr. McOoll, A. J. O. 
MI BU-—APPELLANWT 

verna 


NGA, PO SAUNG—Raspoypust. 
Provincial Insolvency Act (II of 1007), ss. 15, d 48 — 


“Am other suflloiont order af— 
Acts of bad, fasth—Procedure on debtor's OU RO 
Punishment for acts of bad fait. . 


. The words "for &ny other sufficient reason” i in 
section 15 of the.Pwovincial Insolvency Act must be 
read with-the words “is satisfied by the debtor" and i 
. have reference to petitions presented by 

A Court is bound to make af order of. adjudi 
. if the application is presented by thé debtor and the 

` Gourt is satisfied that he is insolvent and, of the 
matters referred to 1a section 6 (8) (a), (b) and (c). 

An order of adjudication o&anot be refused on ihe 
E DUE ebtor has been guilty of acts of bad 


th. 
question whether a debtor has or has not oome 


“The 
mitted acta of bed faith should be determined by the 
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Court, not at the preliminary stage when the order of - 
adjudication has to be made, but at the final stage, 
when, after the order of adjudication, an application is 
made for an order of discharge. S. 

In re Áramayal Sabhapathy, 20 B. 207, distinguish- 
ed 


Nathu Mull v, The District Judge of Benares, 32 A. 
&47, 6 Ind. Cas. 870, dissented from. 

Uday Chand Maiti v. Ram Kumar Khara, 15 O. W. 

. N. 218; 7 Ind. Ons. 804, relied upon, 

If an insolvent has committed acts of bad faith, he 
can be sentenoed to one 's simple imprisonment 
under section 43 of the Act or the Court may merely 
refuse to grant him his discharge. ~~ 


Mr. 8. Mukerjes, for the Appellant. 

Judgment.—This isan appeal under 
section 46 of the Provnicial Insolvency Act, 
against an order passed by the District Judge 
of Yamethin adjudicating the respondent an 
insolvent, 

It is contended that as the respondent 
had been guilty of various acts of bad faith 
the order of adjudication ought not to have 
been made. f 

Aranvayal Sabhapathy, In re (1) has 
been cited, but it is & ruling under the 
Indian Insolveno; Act and has no bearing 
on the present case. 

There is & very recent ruling, however, 
which supports the appellant’s contention, 

cis., Nathu Mul v. The Disiict- Judge of 
` Benares (2). In that case the District Judge 
had found that the applicant had been guilty 
of very bad faith; but bad nevertheless 
adjudicated him insolvent. The learned 
Judges of the High Oourt before whom the 
matter came on appeal said, "We wish to 
clearly express our opinion that the learned- 
Judge, holding the opinion he did, was clearly 
wrong in granting the petition of Nathu Mal 
and declaring him insolvent. Seotion 15 of 


Act 111 of 1907 provides, amongst other - 


things. that if the Court is of opinion for 
any sufficient reason that the order of adju- 
dication should not be made the Court. should 
dismisa the petition." 

With this view of the law I am- unable to 
agree. Itseems to me that the learned 
Judges misread section 15 of Act IJI of 1907. 
The words " for any other sufficient reason ” 
‘clearly must be read with the words “jas 
satisfied by the debtor, " and have referenoe 
to petitions presented by creditors. i 

The result of diamissing a petition present- 
«d by a &ebtor would be that he could be im- 


_priserced-in tle Civil Jail. Now the objec 
(1) 21 B. 297. ~ 
(i) 32 A. 047; 6 Ind, Cas, 870, 
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of committing a judgment-debtor to jail in 
exeonlion of a decree for money is nob to 
punish him bnt to compel him to satisfy the 
decree. -If he has no property, nothing 
whatever can be gained by committing him 
to jail. “Insolvent” means "unable to pay”, 
and there is no reason why the Court should 
not declare that a person is insolvent merely 
because he has committed acta of bad faith. 
Such an adjudication only protects the iu-- 
solvent from imprisonment in the Civil Jail 
at the cost of his creditors—s mild form of 
imprisonment which, as-1 have said, is net 
meant to be a punishment. If en insolvent 
has committed acts of bad faith he- can be 
Bentenced to one year's simple imprisonment 
under section 48 of the Act-or the Oourt 
may merely refuse to grant him his discharge. 
The debtor then mny, at any time,-if he oom- 
mits an act of bad faith with respect to the 
duties imposed upon him by section 43, have 
proceedings instituted against him under 
that section, and if he obtains oredit to 
the extent of Rs. 50 without -disclosing the 
fact that he is as undischarged insolvent he 
may be sentenced by a Magistrate to six 
months’ imprisonment of either description 
and fined. 

An order adjudicating a debtor an insol- 
vent, therefore, in no way protects a dishonest 
debtor, thougl it does protect an honest one 
and therefore-there is no reason why such 
an adjadication should not be made, even 
though the debtor has been guilty of acts 
of grossly bad faith, and I am of opinion that 
the District Court is bound to -make an 
order of adjudication if the application is | 
presented by the debtor and the Oourt is 
satisfied that he is insolvent and of the matters 


. referred to in ueotion 6 (3) (a), (b) and (oc). 


Since the above was written, I have -been 
referred to Uday Ohand Marti v. Ram Kumar 
Khara (8) alsoa very reoenb case, in which ik 
was held that the question whether a debtor 
has or has not committed acts of bad faith was 
to be determined by the Court, not at- the 
preliminary stage: when the order of adju. 
dication has to-be made, but at the final stage, 
when, after the order of adjudication, an ap- 
plication is made for an order of discharge. 

This ruling forties me in the opinion 
which I have already expressed. 

The appeal is dismissed with coats, 

(3) 15 0. W. N. 218,7 Ind, Cam 304 
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(s. c. U. B. R. (1011) T, 86.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. A 
First Orvin, Arrear No, 135 or 1910. 
January 17, 1911. 
Present: —Mr. MoOoll, A. J. C. 
NGA NAING— APPELLANT 
versus 


“MI BU—Responpent.- 
Provincial Imsoloemoy Act (III of 1007), ss. 15, 18— 


ou cando. - 
The words “sufficient cause” in section 15 hare 
reference to petitions presented by creditors. 

Ifa Oonrt is ified thatthe debtor has a right 
to' present a petition to be declared an insolvent, it 
must pass an order of adjudication under section 16. 

An order of adjudication cannot be refused on 
the gropnd that the debtor has committed an act of 
bad faith. : 

Mi Bw v. Nga Po Baing, 11 Ind. Oas. 749, U. B. B. 
(1011) T, 84 Uday Chand Maiti v. Rom Kumar Khara, 
15 C, W. N. 218, 7 Ind. Cas. 804; Samiruddin v, Kudu- 
moyi Dasi, 12 OLJ. 445,7. Ind. Osa. 091, Girwardhari 
v. Jai Narain, 33 A. 645; 7 Ind. Cas: 39, followed. 

Nathu Mull v. The District Judge of Benares, 82 A. 
547, 6 Ind. Cas. 870, dissented from. . 


Mr. S. Mukerjes, for the Appellant. 

. Judgment.—This is an appeal under 
section 46, Provincial Insolvency Act, against 
an order of the District Judge, Yametkin, 
dismissing the appellant’s application to be 
adjudicated an insolvent, on the ground that 
he had committed an act of bad faith. 

In Mt Buy. Nga Po Saing(1)I recently held 
that this was hot a good ground for dismissing 
such an application, that the words ‘sufficient 
cause” in section 15 had reference to petitions 
presented by a creditor, and that if the Court 
is satisfied that the debtor had a right to pre- 
sent the petition it must pass an order of 
adjudication under section 16. In that case 
I stated that my decision was in accordance 
, with the decision of the Caloutta High Court 
in Uday Chand Math vy. Ram Kumar Khara(2) 
_ though opposed to the dictum in Nathu Mul 
v. The District Judge of Benares(8). I have 
now been referred to the ruling of Samiruddsn 
v. Kadumoyi Dasi (4)in which the matter was 
very fully discussed and the previous decision 
affirmed. It also appears that the Allahabad 


High Court has in Girwardhari v. Jas Narain. 


. (5) overruled the dictum’ of the learned 
Judges who décided the previous case. 


(1) 11 Ind. Cas. 743, U. B. R. (1911) I, 84 
(3 15 0. W. N. 218, 7 Inf. Oas. 304 : 
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In the present oasa the appellant stated 


-ihab he had been arrestéd in execution of & 


decres for money. If the District Judge 
wore satisfied as to that, he was bound to ad- 
judioate the appellant an insolvent. Instead 
of making any inquiries as to this, he went 
into questions which. could only properly arise 
when the appellant applied for his dis- 
charge. 

I aecorditgly set aside the -order of the 
District Judge and remand the application 
in order that it may be disposed of according 
to law. : 

This appeal has not been opposed. ‘There 
will, therefore, be no order as ko costa. 

r Order set aride. 





MADRAS HIGH COURT. ~ 
Organ Ripa Appear No. 7 or 1910. 
April 11, 1911. Dl 
Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
ANGAMM AL—A PPELLANT 
versus 

Maki MAHOMED SAHED ASLAMIS 
. SAHIB—Respowpeat.- 

Landlord and Tenant— Lease—Brection of super- 
structure by tenant— Determination of tenancy—Reghi 
of tenant to remove superstructure or to compensation 
after expiry of lease—Transfer of Property Act (IV of. 
1882), s. 108 (A). i i 

Per White C. J.—The rule laid down by section 108 
(A) of the Transfer of Property Act substantially re- 
produces the law as ib stood before the Ack Both 
under the Gommon Lew of the land and under section 
108 (k) of the Transfer of Property Act, the lessee 
cannot, after the termination of the lease, remove the 
superstructure erected by him on the demised land or 
claim compensation for the same from the lessor, 
unless the lessor is estopped from oonteating such a 
righb. - i i 

Ismai Kami Rowthen v. Nasarali Sahib, 27 M. 211, 


petition of Thakoor Ohunder 


referred to. 2 
The mere fact that the leasor gave an opportunity 
to the leaseo of removing the building after the ex- 

piration of the lease does not affect the lessor’s rights, _ 
Per Sankaran Nasr, J.—Gection 108(A)of the Trans- 
. tor of Property Acb is only an enabling provision. It 
gives the lessbe_a right, whether he had ib before or 
not under the law of the land, to remove & building 
during the continuance of the lease in the absence of 
a contract or local usage to the contrary. Tf there is 
ony such contract or local usage, he has not that 
right. Snoh-contract or local usage is, therefore, one 
to be proved by the leasor to displace this right which 
is given under the Act. The section, therefore, in 
conferring aright to removea building during the 


- 
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tenancy’ does nob take away or negative any right, 


which the tenant had before the passing of the 
Trausfer of Property Act, to claim compensation: or 
"remove the building after the expiry of the period. 
Tt leaves untouched rights which the lessee may hare 
otherwise than onder the section. The tenant had 
the right to remove superstructures erected by him 
after expiry 
for from the landlord ander tho law as it stood prior 
to the passing of the Transfer of Property Act. 

. Ismai Kant Rowthen v. Nagarali Saab, 27 M. 211, 
iot &pproved. 

Appa Pillay v. Gopaleawmi Reddi, S. RB. (1880) E 
41; Mahalakahmi Ammal v. Palam Chatty, 6 XL H. 
R. 245, Blake v. Savundarathammal, 23 M. 110, 
Lakah mana Padayachi v. Bamanathan Ohattyar, 27 M. 
517; Thakur Chundar Paramanaich’s cass, B. L. B, Bup. 
Vol 505; Reussteklal Mudduch v. Lokomaih Kur- 
mokar, 5 O. 688, 6 C. L. B. 402, Juggut Mohinee Dossee 
v. Dwarka Nath B 8 O. 588, Ismail Khan Mahomed 
v. Jaigun Bibi, 27 O. 870. 4 O. W. N. 210; Beni Ram v. 
Kundan Lal, 91 A. 408. Narayan Raghoji v. Bholagir 


Gurumangir, 8 B. H. O. E. 80 at p. 85, Shek Husain, 


v. Goverdandus Paramanandas, 20 D. lat p. 6; Bain 
v. Brand, 1 A. O. 707; Penton v. Hoberi 4 Esp. 88; 
$ Hast 88; OR R 876; Vasudevan Nambudripad v. 
Valia Ohathu Achan, 24 M. 47; Wood v. Hoavett, 8 Q. 
B. 918; 15 L- J., Q. B. 247; 10 Jur. 800; Lancaster v. 
Nos, 5 O: B. R. (x. a.) 717; 28 L. J. O. P. 285; and 
Secretary of State for Foreign Affaire v. Charlesworth 
Pilling and Oo, 26 B. 1, referred to 


Where plaintiffs husband got the suit-house on . 


loso from 1st detendant's predecessor in 1883, and 
plaintiff having got i$ renewed in 1808 attempted to 
remove @ building erected during the subalstence of 
‘the lease of 1883 with the knowledge of the lessor, 
after the expiry of the second lease; 
Held, Per White, C. J.—that plaintiff was not entitled 
to remove the building or claim compensation for it, 


Per Jankaras Nair, J.—That as the building was not 


constructed during the subsistence ofthe tenancy 
which was now determined and as piamiiff had 
Already become owner of the house, section 108 (A) 
of the Transfer of Property Act hadno application 
and plaintiff was entitled to remove the building or 
claim oompensation for it. 

Appeal from the judgment of the Hon’ble 
“Mr. Justioe Wallis, dated 6th January, in 
Civil Suit No. 16 of 1908, in the exercise 
of the ordinary Original Civil Jumediohon of 
the High Court. 

. Meesrs. K. Narain Rao and T. dino 
natha Psilay, for the Appellant. 

Mr. O. Venactasubramiah, for the Respond- 
ent. 

Judgment. . 
White, C, J. —I think Wallis, J., was right. 


The facta are stated in din judgment, I need , 


not repeat them. 

T-am not gatinfled that Sir Barnes Peacock 
in the passage in his judgment in In ihe 
_ matter of ihe peittion of Thakur Ohunder 
Paramontck (1), which is cited in Ismat Kant 

(1) B. L. B. Sup. Vol. (F. B.) G06 at p, 507. 
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of lease or to claim compensation thers- - 


.decided before the Act, 


(1911 


Rowthen v. Nasarali Sahib (2), intended to 
lay down that in cases where the builder did 
not remove the material before the expiry of 
his lease, the option in the owner of the soil 


_to take the building was an option which he 


could only exercise subject to the payment 
of compensation to the builder. There is a 
passage on page 217 of Sir Bashyam Iyengar’s 
judgment in Iemai-Kant Rowthen v. Nasurali 
Sahib (2), “According to the customary or 
common law of the land, as’ laid down in Is 
the matter of the Petition of Thakur Ohunder 
Paramanick (1), the option in suoh cases will 
be with the lessor either to take the building 
on paying oompensation, or, if he is unwilling 
to pay the compensation, to allow the tenant to 
remove the building, eto.," which would seem 
to suggest that, at common law, the lessor’s 
right to take the building, where it had not 


‘been pulled down during the continuance of 


the tenancy was subject to the leasee’s right 
to compensation. This proposition, however, 
seems inconsistent with the statement of the 
law on page 318: “Thus both under the: 
Hindu and the Muhammadan Law—and it 
may here be observed that the parties to the 
present suit are Mohammadans—and the com- 
mon law of the land [as laid down by the 
Full Bench of the Oaloutta High Court in 
In the mailer of the petition af Thakur Chunder 
Paramanick(1) ], a tenant who erectae building 
on land let to him can only remove the aame 
&nd:nob claim compensation for it on eviction 
by the landlord. When the Transfer of 
Property Act was enacted, this rule was 
adopted by the Legislature in section 108 (4) 
and also with the statements on page 217: 
"The rules laid down by the Transfer of 
Property, Act thua substantially reproduoe the 
law aa it stood before the’ Aot." 

But. assuming that at common law the 
lessor's right to take the building after the 


expiration of the tenancy, wae subject to the 


lessee's right to compensation, the law was 
altered by section 108 (A) of the Transfer 
of Property Act. In his work on the “Law 
of Transfer in British India” Mr. Gour ob- 
serves (paragraph 2166):—‘Formerly in cases 
the lessee was held 
ic be entitled to either the removal of his 
fixtures, or to compensation, the latter being 


- usually awarded at the instances of the out- 


going tenant in cases where the removal of 


materials would have materially prejudiced ' 


[o 27 M. 311 at p. 214. 
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him. Under theterms of the clause, however, 
the tenant is no longer entitled to the' alter- 
native relief, He must remove or forego the 
materials which he is entitled to, unless he 
can establish local usage or make out a case 
of estoppel against the landlord.” 

In Shephgrd and Brown’s “Commentaries 
on the Indian Transfer of Property Act”—~ 
page 411, seventh Edition, the learned 
Authors obsarve: “A claim to remove fixtures 
after the expiration of the lease may be 
founded on contract or local usage. The sec- 
tion does not recognize ib or the alternative 
right of compensation which was recognized 
in certain cases before the Act came into 
force." 

The nature of ihe estoppel referred to by 
Mr. Gour is thus described by Lord Watson 
in Bent Ram v. Kundan Lal (8): "In 
order to raise the equitable estoppel which 
was enforced against the appellants by 
both the Appellate Courts below, it was 
incumbent upon the respondenta to show that 
the conduct of the owner, whether consisting 
in abstinence from interfering, or in active 
intervention, was sufficient to justify the 
legal inference that they had, by plain im- 
plication, contracted that the right of tenancy, 
under which the lessees originally obtained 
poesesaion of the land, should be changed 
irto a perpetual right of occupation.” 

I agree with Wallis, J., .that the evidence 
in this case is not sufficient to establish an 
estoppel. Bat, apart from this evidence, in 
the rental agreement of May Ist, 1898, an 
agreement entered into after the erection 
of the building, there was an express stipula- 
tion that the plaintiff might be evicted on 
one month’s notice. In the face of this, I do 
not see how the lessee oan rely on any plea of 
equitable eatoppel as an answer to the claim 
in ejectment. 

In my opinion, on the facts of this case, 
the position of the lessee is nob. improved as 
' regards any right to compensation or to re- 
move the building after the termination of 
the tenancy, on the fact that the house had 
been built by the plaintiff before the rental 
agreement of 1898 was entered into. 

I also agree with Wallis, J , that the rights 
of the defendant are not affected by the 
fact that he gave the plaintiff an opportuni- 
ty of removing the building after the expire- 


(8) 31 A. 400; 36 L A. 68, 3 O. W. N. 503. 


x 


INDIAN OASES.. 


24? 


-tion of the lease—an opportunity of which 


the plaintiff did not take advantage. . 

It isto be observed that the equity dis- 
cussed in Hamoden v. Dyson (4) and Bent 
Ram v. Kundan Lal (8) was not an equity 
giving & right to compensation, but an equity 
giving a larger right of possession than that 
created by the lease, and it may be that 
the true view is, as I suggested in my 
judgment in Appeals Nos, 197 and 174 of 
1905, that unless the lessor ia estopped from ' 
suing for possession, no question of compen 
sation arises, but that if the lessor is estop" 
ped the Court can say—‘you are eatop.- 
ped, but we will not enforce this equity 
against you if you pay the lessee compen- 
sation.” 

I would dismiss this appeal with costs.  . 

Sankaran-Nair, J,—The plaintiff brings this 
suit for a declaration that she is the owner 
and for possession of & house mentioned in 
the plaint ; or, in the alternative, to be paid ` 
compensation for it; or, if that prayer is not 
granted, to be allowed to remove the super- 
structure. The plaintiff's husband took the 
house on lease from the predecezsor-in title 
of the Ist defendant in 1888. That lease 
was renewed by the lst defendant in 1898. 
While in possession under that lease, the Ist 
defendant filed an ejectment Suit No. 146 of ` 
1906 on the file of the Small Cause Oourt, 
Madras, and though she set up the claim now 
advanced, she was ordered, without the deter- 
mination of the rights set up by her, to deliver 
possession of the land on or before the 26th 
of February 1907, and,-on her failure to do so, 
the defendant was putin possession on that 
date. The plaint states that the p!aintiff 
erected & house which is stated to be of the 
value of Ra, 5,000 soon after she obtained 
the lease of 1883, and, therefore, the defendant 
is not now entitled to turn her ont of the 
house. 

Wallis, J, held that the righta of the 
parties are governed by Exhibit IT, the lease 
of 1898, which creates only a monthly tenancy 
and thate the evidence only shows that the 
house was erected with the knowledge of the 
defendant, and without any protest from him, 
and this is not enough to create an estoppel 
against the defendant’s claim to recover, ao- 
cording to the law as declared by the Judi- 


cial Committee in Bent Iam v. Kundan Lal(8) 
(4) (1805) L. B.1 E. & L A. (H. L.) 129, 12 Jur 


l (x. s.) 506; 14 W. E. 926, 
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which followed Ramodea v. Dyson (4), I 
may state at once that, though there is some 
evidence to the contrary, I agree with Wallis, 
J.in his appreciation of the evidence and his 
cecision on the point. S 

The facts necessary for the determination 


of the other questions are practically admit- 


ted. Exhibit II is the lease of the year 1895, 
It.recites that the plaintiff has been holding 
the land under a prior lease at a oertain rent 
and the plaintiff therein agrees to pay a 
higher ground-rent for the future. Then it 
states that if the lessee commits default in 
payment the owners “should remove the 
superstructure of the deponent (the lessee) 
from the land belonging to them and recover 
the ground rent by putting up the. xforasaid 
superatructare at suction.” Then there is, 
&further stipulation that the lessee shall 
not alienate the superstructure without 
the consent and knowledge of the owners, 
and if she demolishes the superstructure and 
carries away the materials she “shall have 
mud walls existing on the aaid land of the 
aforesaid owners." 

Thos the following facts are clear from 
this lease ; thet in 1898 when the lease was 
renewed the rent was claimed only for the 
ground, not for the building which had been 
already erected. It was treated as the &bso- 
lute property of the plaintiff (tenant) and & 
charge was created on it. for any. rent that 
may remain due to the Owner. The right of 
voluntary alienation was recognised subject 
to the owner’s consent. The right of carry- 
ing away the materials was also recognised. 
Whether thia last stipulation was confined to 
the period of the lease or not, it is not stated. 


From the nature of the lease, the faot that 
the structural alterdtions admittedly were 


made with the knowledge of the defendant 
and the terms of the lease, it is clear that the 
building must have been constracted with the 
defendant’s consent, otherwise his ownership 
would not have been recognised. But that 
is immaterial as the lease, Exhibit II, admits 
that the house continued the property of the 
plaintiff and the ground alone was let. It is 
also admitted that the plaintiff was given 
time after the determination of the tenancy 
and after deoree to remove the superstruc- 
ture, 

Wallis, J., held, following, as he was bound 
to do, ila Jaon of Mr. Justice- Bashyam 
pee concurred i in by Mr. Justice Moore 
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in Imai Kami Rowihen v. Nasarali Sahib 
(2) that, under the ommon law of India, a 


" teoant has only a right to erect buildings 


and remove them during the continuance of 
the lenge; that he is not entitled to any com- 
pensation for his improvements or to remove 
them after the determination of the tenancy ; : 
and that itis only that right which is now 
recognised in section 108, clause (A) of" ihe 
Transfer of Property 4 and, asthe right 
to remove the buildings is fhas restricted ` to 
the duration of the lease, the plaintiff cannot 
claim to remove the superstructure afterwards. 
He, therefore, disallowed her claim to compen- 
sabion or to remove the superstructure. The 
question whether the ownership of the plain- 
tiff in the house and tho consent ‘of the de- 
fendant to the erection of the building would 
make any difference i is not dealt SI in the 
judgment. 

There are one or bud passages in the 
judgment of Mr. Justice Bashyam Aiyengar 
which may make one hesitate to accept the 
above ‘statement of the lawas his final 
conclusion. Bat, on the whole, I think Wallis 


J., was right in the view he took of that 


judgment. ' 


A. decision that a tonant i i8 boani to remove 
any building that he may have erected on. 
the land during the continuanca of the lease 
and that if he fails to remove ib within that 
time he is not entitled either to compenagbion 
or to remoye them afterwards, is, in my opi- 
nion, so entirely opposed to the usage in thia 
Presidency and ao disastrous in its results 
that I am not prepared to follow that veiw 
without a further and more careful oonsidera- 
tion of the question than ik seems to have re- 
oeived in that judgment. If the Transfer of 
Property Act declares the law to that effect, 
no other question remains for consideration. 
The section 108 (A) itself, however, only en- 
ables & tenant to remove his bnilding during 
the term of the tenanoy. But it is contended 
that it thereby impliedly negatives thb right - 
to receive any compensation or to remove 
the same afterwards. It is true that the Acb 
does not confer this right on the tenant. 
But if he had that right before, as I shall 
show later, the Act does not, in - my opinion, 
take it away. : 


Under the Muhammadan Law, as the Judi- 
cial Committee pointed oat-in the Seoretary 
of State for deos Afatre v. Charlesworth 
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land” and erect a building he must be direct- 
ed to clear the land and restore and an op- 
tion-is given to the landlord to purohase it 
becanse in that case “thera is an advantage 
to both and the injury to both is obviated.” 
It is quite clear from the fact that the 
usurper is given a right of removal, Such 
right is quite independent of any tenancy 
and after the tenancy has expired the build- 
ing may be removed by a person who has 
ceased to be a tenant. 

The Hindu Law ia not against the tenant's 
right in thi» respect. The Hindu Law texts 
that are always referred to with reference to 
the question are Naradasmriti, Ohapter VI, 
Slokas 90 and 21. 

“Ifa man haa built a house on the ground 
of & stranger and lives in it, paying rent for 
it, he may teke with him when he leaves the 
house, the thateh, the timber, the bricks and 
other (building GALAH ala) VE 

"But if he has been residing on the ground 
ofa stranger, without paying rent and against 
that man’s wish, he shall by no means take 
with him, on leaving it, the thatch and the 
tim 

These Slokas have been quoted in various 
Sanskrit Works as laying down the law. 
When & person lives on another's land with- 
out paying rent the reason for the delivery of 
the materials to the owner of the ground ig 
stated to be that it is to be regarded as 
& compensation for the ground having been 
used without authorization from owner. 
See Sacred Books of the East, Volume 
83, page 148, foot-note. It is clear, there- 
fore, that, in any event, even in the case of 
a trespasser who builds a ‘house, it isto be 
treated as the property of the man mee 
built it. 

I will now refer to the law es declared:in 
Southern India. _ As the cases refer not only 
to the claim to remove the buildings after the 
tenancy but also to the right to receive com- 
pensation, both the questions will be dealt 
with together. It is still the law of the 
Lacesdive Islands that the person who plants 
the trees is the owner thereof, though they 
are planted on &nother's land. In Malabar 
itis well-known that not only tenanta but 


even others who are in possession of the pro- 


perty exoept by criminal trespass, get the 
ae of their apparement, There has 
(5) 26 B. 1. 
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never been at any time any doubt entertained 
on this matter. In South Canara, in Suit 
Appeal No, 742 of 1894, a question was raised 
whether a usufruobuary mortgagee was en-' 
titled to the value of improvements, and, 

after evidence was taken on custom, the High 
Court (Subramania Aiyar and Davios JJ.) - 
held that the mortgagess are entitled to it, and: 
they added,— By improvementa we under- 
stand-suy work beneficial to the property, or, 
in other words, to which a reasonable owner 
would have consented.” In all these oases 
from South Oanara, 80 far aa I am.aware, and 
from Malabar, bofüre the recent legislation on 
the question whenever buildings hud to be 
removed by the ténants on acoount of their 
unsuitahility to the holding and, therefore, not 
being improvements, the tenants were allow- 
ed £o do so siter the decree, 6. s., after the 
determination of the tenancy, and a time was 
always fixed by the deoree within which they 
had to be removed. The first reported case 
dealing with the claim for improvements 
elsewhere that [am aware of is the decision 
in Appa Pillai v. Gopalaswami Reddi (6). 

The Sudder Court, consisting of three Judges, 
laid down the law in these terms:—"It &p- 
pears that the let defendant's family have 
been in oconpation of the land in issue for 
three generations, and have constructed on 
ib anbstantial buildings tiled and terraoced.- 
The Oourts are of opinion that in exercising 
his right to eject, the plaintiff is bound to 
afford the lst defendant compenastion for 


these buildings whioh he bas thos suffered 


him to construct and occupy.” They aocord- 

ingly directed the plaintiff to pay the defend- 
ant the value of the buildings as estimated at 
the time that possession may be given. The 
right to remove the' buildings even after the 
guit was nob denied, and the lower Oonrt 
allowed the defendant to remove them. It will 
be observed that the right to compensation ia 
rested on the fact that the buildings were 
raised with the implied consent of the plaint- 
iff (landlogd), long posseasion being an 
element in the consideration of the question 
and not upon the nature of the particular 
tenancy. In the oase of Mahalakshmi Ammal v. . 
Palant Ohetty (7), the plaintiff, the land- 

lord, in seeking to recover possession of pro- 
perty let to the tenant prayed not that he 


might recover the lands with the buildings 
(6) (1880) Sud. Bop. 41. ` 
(7) 6 M. IL O. B. 245. 
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thereon constructed by the tenant, but that 
the tenant might be directed to remove the 
buildings. There was a decree by the Munsif 
directing the removal of the buildings. On 


appeal that decree was modified by the 


Principal Sudder Amin directing the pay- 
ment of compensation to the defendant. On 
second appeal: this decree was confirmed by 
Mr. Justice Holloway onthe ground that, 
where eviction is not in the contemplation of 
parties and the improvement is permanent, 
precedents are in favour of allowing compen- 
gation; by Mr. Justice Innes also on theground 
that such should be presumed to have been the 
intention of the parties, and the fact that 
the construction of the house waa contemplat- 
ed by the parties supported the view. It 
will be observed that this was also the reason 
assigned by the Sudder Court Judges. Mr. 
Justice Innea farther observed that, if this 
were not so, all that the tenent could do 
wan to pull his houses to pieces and remove 
the materials which would not of course 

` realise anything like the value of the build. 
ing. It seemg to me the principle deduci- 
ble from these cases is that when  per- 
mission ig given to construct the permanent 
building in question, auch consent being de- 
ducible from the terms of the instrument, the 
duration of the tenancy then in the oontemp- 
lation of the parties, the purpose of the letting, 

the Court willimply an agreement between the 

_ parties. In B. A. No. 452 of 1870 the 
law was thus laid down, — It is certainly 

the Customary Law of Malabar, and we are 

` disposed from & number of precedents to 
believe it to be thelaw of Canara also that the 
evicting landlord shall pay the value of the 
permanent improvements to the -tenant.’”’ ‘In 

the case of Blake v. Satundaraihammai (8), 

the faote were these,— "The lands belonged to 
the Society for Propagatioh of the Gospel and 

they were originally held under them by a 
Kasavargam tenant. .16 was contended that 
the defendant was not entitled to compensation 
as he was a purchaser of the defendant's right 
only on 25th June 1885, the date the tenancy 
was putan end to. Bu&this contention was 
disallowed and his claim for compensation 
was &lowed. In dealing with the tenant's 
right to compensation, it was pointed out by 

the High Court thatthe Kasavargam tenant 

has & proprietary right to hia house and 


referred to the’ Sudder Court's ruling above 
(8) 32 M. 110. 
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cited to support his right for. the value 
of improvemente. The ownership of the 
tenant in the house built is the reason 
assigned for awarding compensation. It is 
remarkable that there was no prayer for the 
recovery of possession of the land und burid- 
ing, but the plaintifa claimed a decree for 
possession of the eite only anda direction to 
the ‘defendants io remove the buildings ; and 
the purchase by the defendant on the deter- 
min&tion of the tenancy was only advanced as 
a reason for not giving compensation but not 
for denying the defendant's claim to remove 
the bnilding. 

The next decision that may be referred to is 
ihe one which overrules Mahalakshmi Ammal 
v. Palani Ohetit (7). . There also the’ land was 
leased for constructing a building. There 
also the suit was for poasession~ after removal 
of the buildings erected thereon by the 
defendants.” The decrees of the lower 
Courta allowed defendant one month tb remove 
the building &nd surrender possession. The 
defexdanta claimed compensation for them in 
second appeal. It was conceded that the case 
is governed by the rules of justice, equity 
and good conscience. It was held that, under 
the Hindu Law as well as the Muhammadan 
Law, the right of the tenant is the 
same as that adopted in section 108 (A). 
The decision in Mahalakshmt Ammol v. Palani 
Ohetit (7) was dissented from and, as the plain- 
tiff did dot claim that the deferdant, cannot be 
allowed to remove the bnilding after the 
determination of the tenancy the’ decree was 
allowed to stand and compensation to the : 
defendant for the buildings was refdsed. I 
have already pointed out that in the series of 
cases before this decision, the only question 
was, whether the tenant was not entitled to 
claim compensation and there was no, doubt, 
at ny time, entertained about his right to re- 
move the buildings for which a time was gener- 
ally fixed in the deoree -itaelf,- This implies, 
of course, that the tenant has the righ} to re-- 
move the buildings after the determination 
of the tenancy as the snit in ejectment will 
only be after such determination. In ahother 
case which was heard at the game time, Dak- 
shmana Padayachi v. Rama Nathun Ohetiyar (9) 
the landlord prayed for a decree for posses- 
sion against Purcakudss, agricultural tenants, 
after the removal of the building. Hven 


after that decision, the praotioe was the same, 
(0) 27 M. 517, 
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Tho landlords only prayed that the defendant 
“may be directed to remove the buildings and 
that they might recover the land with them. 
In ‘certain second appeals which came be- 
"fore this Court after the present case was 
argued the prayer of the landlord was only to 
recover the sites from the defendants— Pura- 
kudis, eto., agricultural tenante—after the re- 
moval of tho superatructures thereon (see B. 
A. Nos. 558 of 1909, 858 of 1909, 696 and 697 
of -1908.) The ruling, therefore, in Jsmas 
Kant Rowthon. v. Nasara Saheb (2) does 
not:seem to be consistent with the rule of 
English Common Law either, aa it appears that 
in that case the tenant took a lease of the land 
for constructing a building thereon for carry- 
ing on trade and such cases in English Law, 
as I shall point out, generally formed an excep- 
tion. 

Eahall briefly refer to the cases decided by 
the other High Oourts. In Thakur Ohunder 
Paramantck’s case (1) it ia distinctly laid down 
that the tenant is entitled either to remove 
the materials during the tenancy or, if allowed 
to remain after tenancy, to get compensation 


or remove them, at the option of the land-. 


lord. That this was so understood by the 
Caloutta High Courtis clear from the judg- 
ment of Wilson, J., in Eussickloll Mudduck v. 
Lakonath Karmokar (10) which is similar to 
the case before us. There a tenant who was 
ejected after the determination of the tenancy 
gued to recover compensation or be allowed to 
remove the building at the option of the owner 
and Wilson, J, held that uncer the decision 
above cited “any one who has built on land 
which he occupies under any bona fide claim of 
title, ia entitled to remove the meterials or 
be paid for them." In the case in Juggwi 
Mohines Dassee v. Dwarka Nath Bysach (11) 
the same learned Judge applied the striot 
English Common Law rule, as the case before 
them was nob one of tenancy and the Hinda 
Law was not applicable. His judgment was 
confirmed in appeal. In Isamil Khan Mahomed 
v. Jaigun Bibs (12), sention 108 (A) of 
the Transfer of Property Act, is stated to 
lay down the same rule as in the Full Bench 
case. The Advocate-Genoral in that Case, 
however, did not dispute the right of the 
tenant to remove the building and six 
months’ time was given him by the decree. 
(10) 5 O. 668; 5 C. L. B. 892. 


(11) 8 O: 583. ] 
(12). 27 O; 570 at p. 586; 4 O, W. N. 210, 
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Thus, go far as the Bengal High Court is 
concerned, ihe right of the tenant to geb 
compensation or remove the building in cases 
where the English Law has not to be ap- 
plied, after the determination of the tenanay 
and even after ejectment, hag been expressly 
afirmed. No decided case deals with the 
rights of a tenant who has bnilt & house 
with the consent of the landlord -or whose 
ownership bas been recognized by the land. 
Acoording to Wilson, J., he would pro- 
bably be entitled to compensation. < 

In the only Allahabad case, Bent Ram v. 
Kundan Lal (8), that was referred to in 
argument about the tenant’s right to remove 
buildings or to claim compensation, the tenant 
was allowed to remove the buildings after 
decree. In fact the plaintiff did not claim a 
higher right, though it is trne that the 
Judicial Committee referto section 108 (A) 
of the Transfer of Property Act as the rule 
established in India. The question before 
them, however, was the right to receive 
compensation and the observation was not 
made with reference to the right to remove 
after the tenancy had expired. In that cage 
the owner knew of the construction of the 
buildings and did not object, but there was no 
consent nor is there any case of consent inthe 
Allahabad reports. | 

In Bombay the law was thus laid down by 
Couch, O. J., in 1869 [ Narayan bin Raghow v. 
Bholagir Guru Mangir (13)]:—"We cannot, 
however, apply to cases arising in India the 
doctrine of the English Law ag to buildings, 
vis., that they should belong to theowner of the 
land. The only doctrine which we can apply 


, 18 the doctrine established in India, that the 


party so building on another's land should 
be allowed to remove the materials” and in 
that case the defendant who was nota tenant 
and had notice of the plaintiff’s claim while 
building, was allowed time to remove the 
superstructure. In Shaikh Husain v. 
Goverdandas Paramanandas (14), this decision 
is cited with ,9Pproval and it is maid 
that “the same law is applicable to a tenant 
land daring hig 
tenancy as to a stranger building on the 
laud of another’, and the reason given is 
that the tenant must be taken to haye 
known the terms of the lease as well gg 


the landlord. This obviously refers to a ten- 
(18) 6 B. H.O. R. 80 at p 86. 
(14) 30 B. 1 at p. 8. 
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ant who has nob got permission to build as 
then alone he would be in the position of & 
stranger. In Shaik Husain v. Goverdandas 
Pramanandas (14) the Ohief Justice says 
that the tenant did not ask for leave to re- 
-move the materiale. If a stranger is entitled 
to remove the building it is clear that the 
right io remove has nothing to do with 
the tenancy and 8 person whose tenancy 
has expired does not certainly stand on 
a worse footing than a stranger. I am 
not aware of any case in which the question 
ofa tenant with right to, erect the parti- 
cular building or whose ownership of the 
game is recognized, has been - discussed in 
Bombay. 

The English Law is thus briefly stated in 
Goodene’s Jaw of Real Property, bih Edition 
pages 24 and 25 .— "By the ancient rule of 
the Common Law, expressed in the maxim 
guicguid planialur solo, solo oedit, whatever is 
planted or built in the soil or free-hold be- 
comes, in point of law, part of the Íree-hold 
or. inheritance. Thusa house bedomes part 
of theland on which it stands. In like 
manner anything annexed or affixed to any 
building (and notmerely laid upon or brought 
into contract with the building was, by the 
old Common Law Rule, treated as an addi- 
tion to the property of the owner of the in- 
heritance in the soil, and was termed s 
“fixture. . 

There is another rule of Common Law 
which, as Lord Cairns states in Bain v Brand 
(15), "ig quite a different and a separate 
rule; whatever once becomes part of the 
inheritance connot be severed by a limited 
owner, whether he be owner for life or years, 
without the commission of that which, in the 
Law of England is called waste and which, ao- 
cording to the law both of England and Soot- 
land, is undoubtedly an offence which can be 
restrained. . These are two rules, nob one by 
way of exception to the other, but two rules 
standing consistently together.” 

Lord Cairns proceeds to state that to . the 
first rule, that which.is fixed to the inheri. 
tance becomes a part of the inheritance, there 
is ro exception, but to the secend rule it has 
been found necessary to engraft exceptions. 

The most important exception stated to be 
almost as old as the rule itself, is the right 
to the removal of fixtures put up for the pur- 

es of trade by a tenant. The Oonrte ad- 

(15) (1876) 1 App. Cama, 707... 
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mitted an innovation in this instance that the 
" Oommerveial interests of the country might 
be advanced by the encouragement given to 
tenants to employ their capital in making 
improvements for carrying on trade’ with the 
certainty of having the benefit of their expen- 
diture secured them at the end of theip terms. 
Tho benafié of the publio may be regarded as the 
principal object of the law in bestowing this 
indulgenoe." (See Woodfall on Landlord 
and Tenant, 18th Edition, page 717.) Simi- © 
larly articles put up for ornament and con- 
venience, though falling within the rule as 
above stated, have been allowed to be taken 
away. The principle apon which this ex- 
peption is founded is that, otherwise, it would . 
greatly incommode the tenants in the 'enjoy- 
ment of their property. Attempts were mads 
tb extend the above rule which was laid 
down with reference to trade fixtures, fo im- 
provements effected for agricultural pyrposes 
only. But in Hiwes v. Maws (16), which has 
become the leading case, Lord RHllenborough 
held that though the improvements were 
made for purposes of agriculture, and far 
better enjoying the immediate profits of the 
land, they cannot be removed, though he 
admitted in his judgment in that case that 
Lord Kenyon had held that “buildings erected 
by the tenants for purposes of farming were, 
or rather ought to be, governed by the same 
roles which had been so long. judiciously 
holden to apply in the case of buildings for 
the purposes of trade." That judgment 
has been strongly criticised, as pointed out 
in Elwes v.- Maws (16), on the ground 
that it confines the- privilege of” the 
tenant within narrower limits than are 
designated by the policy to which it owes 
its existence,-and that there is good reason 
for conferring it on trade to the exclusion of 
husbandry, & pursuit equally advantageous to 
the community and which is now like manu-. 
factures often carried on with the aid of 
valuable machinery. Even if the privilege 
be confined to trade, still many ofthe oocn- 
pations of the agricultarists are trades, using 
that word in its extended sense, not in' the 
narrower and technical one which it expreases 
in the old Bankruptcy Acts. And then the 
learned editors refer to the cases which show 
that the word “irade” with reference to the 
subject now under oonsideration ought to 
bear its more extended sense. To meet the 
(16) Smith’s L. C.:p. 218;-8 Raat 38; 6 B, R. 528, 
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growing necessities of the situation Various 
Statutes were passed in 1851, 1875, 1876, 1888, 
1895 and 1900 which gave agricultural tenants 
- the right to remove fixtures, including build- 
ings permanently fixed tothe soil, which they 
had not before, and the right to receive com- 
pensation in the numerous cases therein men- 
tioned. It appears to me clear from this 
summary that the rule of English Common 
Law has been always held to be inequitable; 
that Judges have been introducing innova- 
tions so far as they could without destroying 
the rule iteelf, and that the Statute Law of Hog- 
land has interfered largely with the operation 
of the rule of Common Law in public interest. 
In ‘these circumstances, it appears to me 
that it can scarcely be contended with any 
show of reason that the rule of English Oom- 
mon Law is a rule of justioe, equity and good 
conscience which we ought to administer in 
this country. There is no more reason for 
adopting the old common law rules than the 
Statute Law which naturally. are more oonso- 
nant with justice and equity. 

As to the period of time within whioh, in 
English Common Law, the fixtures have to be 
removed, the law is not clear, The eerlier 
cases lay down the rule that they muat be 
removed during the term and after the 
term they belong to the lessor. In 
Weeton v. Woodoook (17),—" The rule" 
said Alderson, B., " to be colleoted from the 
several cases is that the tenant’s right tore- 
move fixtures continues daring his original 
term and during such farther period of poa- 
sesion by him as he ‘holds the premises under 
& right still to consider himself as tenant." 
In Penton v. Roberi(18), Lord Kényon said,— 

" Where the tenant has: by law a right to 
carry away any erections or other things on 
the premises which-he has quitted, the in- 
- elination of my mind is, that he has a right 
to come on the promises for the purpose of 
taking them away.’ 

Let us now conaider the Transfer. of Pro- 
perty Act, Section 108 of tbat Aot, in so 
far as ib is material to this question, runs 
thus,— 

‘t In the e of a contract or local 
usage to the contrary the lessee 
may remove, at any time during the conti- 
nuance of the lease, -all things which he has 


attached to the earth ; provided he leaves the 
(17) 7 M. & W. 14 ab p. 10; 10 L. J. Ex. 188. ` 
(18) 4 Esp. 88; 3 Bast 88; 6 B. B. 876, 
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property in.the state in which he received it.” 

It is clear to my mind that this ia only au 
enabling provision. It gives the lessee a 
right, whether he had it before or not, 
‘under the law of the land, to remove the 


‘building during the continuance in the ab- 


senos of a contract or local usage to the con- 
trary. If.there is any such oontract or 
local usage, he has not that right. Such 
contract or local usage is, therefore, one to be 


‘proved by the lessór to displace this right 


which is given under the Act. . Ib is said at 
page 217, Ismat Kans Rowthenv. Nasarals Sahib 
that local usage to remove the building 
after the term or to claim tompensation is a 
usage to the contrary and has to be proved 
to entitle & tenant to compensation or re- 
moval, on the ground probably that the sec. 
tion impliedly negatives anoh rights. This 
has been subsequently declared by a . Full 
Bench of this Court to be not & right. A. 
right to claim compensation or to removal 
after the determination of the tenancy if the 
building is not removed during the term is 
not incousistent with aright to remove dur- 
ing the tenancy. See Vesudsvan Nambydri- 
pad v. Yaka Chatu Achan (19). There the 
landlord claimed the improvement and oon. 
tended that the tenant had only a right to 
It was held that the tenant 
had both the rights. The admitted right to 
receive compensation was nob considered oon- 
trary to the right to remove. The same 
argument applies to the right to remove 
after the term. The section, therefore, in 
conferring a right to remove a building during 
the tenanoy doés not take away or negative 
any right which a tenant had, before the pass- 
ing of this Act, to claim compensationor re- 
move the building after the expiry of the 
period. A olaim to remove fixtures after the 
expiration of the lease or toclaim compensation 
may, no doubt, be founded upon local usage as 
under the reneral law of the land, but that 
has nothing to do with the Transfer of Pro- ` 
party Act, and*the contract or local usage 
referred to in that section has only reference 
to the claim of the lesso® to cut down the 
right. It leaves untouched any | rightai s 

lesase may have otherwise than under that 
section. In many cades it is generally stated 
that ‘section 108, clause (A), only re-produoes 
the law as laid down by the decisions., Bnt 


as I have already pointed out, those opinions 
(19) 24 M. 47. ` 
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ware stated with reference to the claim for 
compensation and were meant only to show 
that the right of the tenant was only to re- 
move the building. They were not, I be 
lieve, intended to deal with the question 
whether he had any right to remove after 
the expiration of the tenancy, and if,they are, 
with all respect, [am unable to agree with 
that view. 

The rights of tenants throughout India 
were not uniform. The Madras High 
Court bad, when the Transfer of Properiy 
Act was passed, recognised their right to 


compensation | Mahalakshmi Ammal v. Palani 


Ohetty (7) ; the Oalcutta High Court, the 
right to remcve the building, Thakeor 
.Ohunder Paramantck's case (1), Russtokloll 
Mulduck v. Lokenath Kurmokar (10); the 
strict English law of irremovability had also 
been enforced— Joggwi  Mohinee Dasses v. 
Dwarakanath Bysack (11)]. The Legislature, 
‘therefore, allowed the tenant the minimum 
which it considered he should have and a 
rule was enacted getting rid of the distinc- 
tions in English Law as to the things which 
a tenant may or may not remove during the 
tenancy and substituting one general rule 
enabling him to remove, during the tenancy, 
buildings of all sorts erected by him. 

An enabling section in a Code intended to 
apply to all India conferring certain limited 
rights on & tenant cannot be construed to 
take away impliedly or negative any rights 
which the general Jaw may have recognized 
in hia favour in some provinces. "Tho ten- 
dency of Anglo-Indian Legislation has always 
been to strengthen the position of tenants 
against landlords and, without words to that 
effect, I am not prepared to hold that any 
recognised rights are taken away. If the 
section is construed to have that operation 
in cases of tenancies of uncertain duration— 
see section 111 (a), (b) and (c), on forfeiture 
(g)—the tenant will generally be deprived 
of his fixtures as be may not know the date 
of the determination of tis tenancy In 
cases of tenanta to whom the right ia for 
the first time conéeded, this may not i:flict 
hardship. It is, of course, otherwise with 
others. 


As to the decisions:—In Jemas X am Row- 


than v. Nasarall Sahib (2), it was unneces- 
eary to decide that question as the right waa 
conceded by ihe landlord. No decision ex- 
cept the cne in Jwggwi Mohtnts Dassee v. 
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Dwaraka Nath Bysach (11) negatives the 
right of removal, and that decision was ex- 


.pressly based on the ground that it haa to be 


desided according to English Law and the 
same learned Judge who decided this cage 
decided the other way in Russicklol Mudduck 
v. Lokenath Kurmokar (10) when be waa free 
to decide otherwise than under English Law. 
Other decisions in all three Presidencies re- 
cognise the right of removal after decree or 
determination of tenancy. In this Presidency 
the law recoguised the right of compensation 
in some cases; in others, of removal before | 
that decision, and that has not been followed 
in practice, not so far as my experience 
goes, even in the Presidency town. Iam, 
therefore, of opinion that a terant has got the 
right to remove the building even after 
determination of tenancy, if he is not given 


compensation. Jt was further argued that 
as the plaintiff failed to remove ihe 
building within a reasonable time- he 


eannot do so now. I agrae with the con- 
tention that the right of removal should 
ordinarily be exercised before the tenant 
surrenders possession. But in this case I 
arrive at the oonclusion that the plaintiff 
should be given some time, if neoeasary. [n 
the leading case which established the right 
of removing trade fixtures, Lord Holt says 
that after the term "they become a gift inlaw 
to the revérsion and are not removable” [ Pool’s 
case - (20)]. The plaintiff's surrender of 
possession was involuntary and & presumption 
of gift ought not to be raised. He had a 
bona fide claim to compensation. Wilson, J., 
in the Caloutta case above cited, Russickloll 
Mudduck v. Lokenath Kurmokar (10) allowed - 
Lord-Kenyon in Penion v. 
Robert (18) recognised it, and the plaintiff 
in this case was nob an ordinary tenant, but 
one whose ownership in the house was recog- 
nixed. lf he is the owner of the house, it 
stands to reason he must be allowed to re- 
move it, irrespective of his tenancy. 

The claim to receive compensation now 
remains for consideration, It is a matter for 
observation that the right to receive the 
value of improvements has been established 


_in districts which have very little in common 


with one another so far as land tenures are 
concerned. Once it is contended that the 
tenant has & right both under common and 


statute law to remove sny building he might 
(20) 1 Balk, 888. 
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construct, it follows that he need not seek 
the permission of the landlord to erect a 
building. When, therefore, he obtains such 
“permission or recognition of his ownership to 

_ the building to be, or which has been, con- 
structed, and in particular a permanent 
building which cannot be removed without 
material loas to him, what is the inference P 
It is that the tenancy is permanent or that 
compensation will be paid to him. In 
England where the right to remove is. not 
recognised by the common law, ik may be 
that the inference is only an implied agree- 
ment to allow it to be removed. Baut in 
India it is different.” It has been repeatedly 
held that where nothing else appears there 
is a presumption of the grant of a perpetual 
tenancy when & tenant with permission given 
constructs a permanent structure. Where 
such presumption cannot be raised then you 
imply an agreement to pay compensation s8 
it would be otherwise inequitable to tnrn out 
the tenant. This is really the basis of the 
Madras judgments. The conditions are that 
the structure must be permanent, which 
cannot be removed without material loas; the 
owner must have consented either expreasly, 
or circumstances from which his consent may 
be implied must be proved; or the tenant’s 
ownership must be recognized, which comes 
to the same thing. It will be seen at once 
that these donditions oannot be complied 
with by a trespasser, a tenant who has not 
got the leave of the landlord, either expressly 
or by implication, to build. 


If the theory that what is attached toa 
man’s freehold mus} remain there is abandon- 
ed otherwise the tenant’s right to remove 
during or after the period of tenancy cannot 
be recognised—then the case is, only- one 
of justice and equity between the ‘owner of 
the ground. and the owner of the house stend- 
ing thereon. In tHe case before us the de- 
fendant has.clearly admitted the plaintiff's 
ownership, and it is also clear that the house 

“was built with the landlord's consent. In 
Wood v. Hewett (21), it was decided that a 
jury may infer from the circumstances 
an agreement between the parties that the 
original owner is at liberty to take away the 
chattel. lt follows that a promise to pay 
compensation may be inferred if the circum- 
atences justify it. The same principle is 


(31) 8 Q. B.D. 913, 15 L. J, Q. B. 247; 10 Jur. 300. 
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‘recognised in Lancaster v. Eos (22), where 
‘the building conld be demolished and the 


materiala removed without injury to the 
land or substantial loas to the defendant, the 
landlord may be allowed the option aa the 
out-going tenant cannot materially suffer, 
Bub when.the house is of brick and the 
foundations area few feet deep in the ground, 
as probably in this case, the demolition of 
the building, digging up and the removal of 
the fohndation will be costly to the tenant, 
and will tend to keep the landlord ont of 
his property many months and the materials 
will be only of trifling value to the tenant: 
perhaps not even sufficient -to pay the coat 
of removal. If itis shown that the landlord 
agreed to the construction of such a building, 
it appears to me not only that the Court will 
be justified in presuming, in the absence of 
any circumstances to the oontrary, that the 
landlord agreed to compensate the tenant in 
case of eviction but his consent ought to be 
implied. The fact that it isa building lease 
is not by itself enongh to imply consent to 
the particular building in question. The 
nature of the building itaelt may rebut any 
presumption of consent. The question 


. whether ib has been given is one of faot, but 


where consent has been proved and it is not 
shown for what purpose it has been given as 
for removal his consent is not necessary 
agresment to compensate may be well implied 
as otherwise it would enable the landlord 
to derive any unfair profit byan act authorised 
by him. Oonsent is a recognition of the 
tenant’s ownership. The rule now enacted 
in England by statute directing compensation 
if the consent is given in writing in lieu of 
the old Common Law rule shows that this is 
in-&ocordance with justice and equity, 
according to English jurispruderoe. The 
game principle is recognised in the onse of a 
mortgagee—see section 63, Transfer of Pro. 
perty Act. The ‘Hedaya’ declares that by pay- 
ment of compensation “there is an advantage 
to both and the injury to both is obviated” . 
[See Privy Council judgment in The Secretary 
of State for Foreign Aasra v. Oharlesworth, 
Pilling and Co. (5)]. Where as, in Venkata. 
varappa v. Thirwmala: (28) there is nothing 
on the land in which the tenant oould claim 
any property, there is no compensation to be 
paid. The wells in that case were not 
built up wells. 


(33) 5 O. B. (x. a) 717) 38 Ic J, C. P, 235. 
(38) 10 M, 118. 
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The fact that a rule will work injustice 
in scarcely any case and in & majority of cases 
it will prevent hardship is the foundation of 
English Equity Jurisprudence. I am .not 
prepared, for the above reasons, to depart 
from a rule of Real Property Law laid down 
by the Sudder Court and the High Court 
more than thirty years‘ago. The reasons in 
Ismai Kani Routhen v. Nasarald Sahib (2) 
are, in my opinion, utterly insufficient - for 
that purpose. The question is asked whether 
the duration of- the lease would make any 
differenoe in the implication to be drawn 
and it is replied that a distinction cannot be 
drawn. I cen easily conceive circumstances 
where it might make a distinction. It ie 
further questioned whether & tenant could 
claim improvementa if he surrenders possee- 
sion. In that case justica does not require 
the implication ef an agreement. I am, 
therefore, of opinion that when a building is 
constructed with the consent of the owner, 
we ought to imply an agreement to pay com- 
pensation to the tenant. 

On general grounds, I have come to the 
conclusion that the plaintiff is entitled to 
the relief claimed. But thore is a short 
ground on which this case: might be 
disposed of, 

"The rights of these parties must depend 
upon the terms of Exhibit IT, The tenanoy 
which is now determined is the tenancy 
created by that instrument, The plaintiff 
did not build the house whilé holding as a 
tenant under Exhibit IT. The old tenanoy 
was at an end, and, if the defendant's con- 
tention is rahe: the house became his property 
when plaintiff failed to remove it. Section 
108 (A) has obviously no application, there- 
fore, so far as that tenanoy is concerned. 
But under Bxhibit 1I she was holding the 
house as owner and the ground as a tenant 
Therefore, he cannot recover the house 
which has not been let and not been subae- 
quently attached to the ground. All thoee 
arguments which proceed on, the besis ofa 
tenant building on the landlord's land has no 
application, and if the defendant wants the 
building he must pay for it. For these 
reasons I would modify the dearee of Wallis, J.- 
aud direct compensation to be ascertained and 
paid to the plaintiff. 

The Chief Justice.—.The result will be the 
appeal is dismissed with costs, 


Appeal diamissed, . 


(a. c. 4 Bur. L. T. 178.) 
LOWER BURMA OHIEF COURT. 
Oivin Rrvisrow No. 70 or 1910. 
' May 24,1911. 
Present:—Mr. Juatioe Ormond. 
MA YWHRT-—A»rrLIOAMT 
perius 
Tax OHINA MUTUAL DIFE ASSUR- 
ANOE COMPANY, LINITED, 


(O—HESPONDEXT. 

Insurance Policy — Contract Act (IX of 1873), s. 28 
— Üondítion inaring time of aust. 

A condition in a life-insur&nce policy saying that 
no sult shall be brought on the policy after one year 
from the death of the assured is vold under section 
28 of the Contract Act. 


Application for revision of the jadgment 
and decree of the Court of Small Causes of 
Rangoon in Civil Regular No. 6641 of 1910. 

Mr. Alesinder, for the Applicant. 

Mr. Pat er, for the Hespondent. 

Judgment.— One Maung Pan took 
out & life policy with. the China Mutual 
Insurance Company and died on the 27th 
July 1907, leaving surviving him his mother, 
who is the plaintiff in this suit and who 
claims to be entitled to receive from the 
defendant-Oompany the sum of Ra, 1,000, by 
virtue of an assignment to her y the 
deceased. The suit was filed on the 9th 
October 1909 and ihe defendant-Oompany 
pleaded .that the suit is barred. They rely 
on .clauge 7 of the contract in the policy 
with the dedtased which runs as follows: —- 

"No suit to recover under this policy 
shall be brought after one year from the 
death of the assured.” It is suggested by 
the plaintiff that this condition is unreason- 
able and unlawful, but itis neither. (Ses 
Porter's Laws of Insurance). I find that 
the suit is barred and J dismiss it with 
costa, 

Judgment.—The Judge of the 
Small Oauses Oonrt has held that a condi- 
tion in a life policy saying that no suit shall 
be brought on the policy after one year 
from the death of the &ssured, is & reason- 
able condition and & valid one. Section 28 


-of the Contract Act clearly makes sich a 


condition void. The decree is set aside and 

the case is remanded to the Small Causes 

Court to be tried ón its merits. 
Decree sei aside 


-—— 
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CALOUTTA HIGH COURT. 
Orvit Rota No. 5161 or 1910. 
July 14, 1911. 
Preseni:—Mr. Justice Coxe and 
Mr. Justice Teunon. 

MANGAL MANDAL AND OTHERS— 
JUDGMNNT-DEBTORS— P ATITIONERS 
BEJOY OHAND MOHATAP, MAHARA'AH 
oF BUEDWAN, AND OTHERS---DEORER-HOLDSR 
AND E Orrosrra PARTY. 

Bengal Tenancy Act (VIII of 1 sali &. 174, Proviso 
—Oivitl Procedwre Code (Act V of 3908), O. III, r. 00 — 
Application to set aside sale for irregula ity—Subse- 
quent application to set aside sale on TA 

A judgment-debtor’s property was sold in execation 


of a rent-decree on August 10th, 1010. On Angust 28rd 
he put in an application to have the sale set aside on 


the ground of material irregularity, and on that 
application notice was issued to the decree holder and 
the auction-purchaser, On Beptember 17th, the judg- 
ment-debtor put in an application under section 174 
ofthe Bengal Tenancy Act, and the Court ordered 
him to make the deposit of the decree-holder's dues 
and ihe auction- 8 damages, which wero 
deposited. -The case under rule 00 came for 
hearing on September 24&h, and on that date the judg: 
ment-debtor putan application to withdraw from 
the prosecation of that case: 

Held, (Per Come, J, Teunon, J., dissenting) that the 
judgment-debtor was not entitled under the proviso 
of section 174 to make an application under section 
174, and that the application could not be regarded 
as in itself tantamount to a withdiawal from the 
proceedings under rule 90 so as to justify the setting 
aside of the salo on acceptance of the deposit. 

Sital Roy v. Nanda Lal, 1 Ind. Ong. 804, 18 O. W. N. 
. 591, 11 C. L. J. 202, explainod and distinguished. 
Rule against the order of the second 

Munsif of Oontai, dated November 19th, 
1010. - 

Babu Hari Bien Mukherjco, for the 
Appellants. 

Babas Basania Kumar: Boss avd Ram 
Ohandra Majumdar, for the Reepondents. 


Jugdment. 

Coxe, J.— The petitioner in this case is A 
judgment-debtor whose property was sold 
in ereoution of & rent-demee on the 19th 
August 1810. On the 23rd Angust,he pub 
in an application under Order KAT, rule 90, to 
have the sale set aside on, the ground of 
material irregularity; and on. that application 
notice was issued to the decree holder and the 
auction- purchaser. 

On the 17th September, he put in an ap- 
plicatiou under section 174 :of the Bengal 
Tenancy Act, and on that the order was 
parsed: s The judgment. debtor has applied 
to depcsit the decree-bolder’s dues and the 
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auotion-purchaser's damages under section 
174. He do deposit.the same." 

The case under rule 90 came up for hear- 
ing on the 24th September; and on that date 
the judgment-debfor put in an application 
to withdraw fromthe prosecution of that 
case, Orders apparently were not passed on 
that application;and the proceedings went 
on till the 19th Nevember, when the Munsif 
held that the application under section 174 
must be rejected under the proviso to that 
section. l 

The '/judgment-deb&or then obtained a 
Rule from this Court onthe opposite party 
tó show cause why that order should noi be 
sob aside and the order of the 17th Septem- 
ber 1910 restored. 

The only question. which arises in this 
matter ir, whether the application to set aside 
the sale on deposit of the dues should. 
have been granted. If the words of the Aot 
only are considered, it would appear to me 
that the matter was fairly clear. The words 
are,— If the judgment- debtor applies under 
section 311 of the Code to set aside the sale 
of his tenure or holding he shall not be en- 
tilled to make an application under this, 
section.” p 

Here there is no doubt that the judgment- 
debtor bas applied, under rule 90, which 
corresponds to section 311 of the Oode of 
1882, to set aside the sale of his tenure or 
holding; and if the- matter waa one of 
firat impression, I should be ‘inclined to hold 
that he was not entitled under that proviso 
to make an application under seotion 174. 

The terms of the section, however, have 
been somewhat extended by the constrcotion 
placed upon them in the case of Sital Hoy v. 
Nanda Iml (1).. In that case the sale was 
on the 8th July. The judgment-debtor 
applied under section 311, on the 13th July ; 
and on the 5th August they applied ur der 
section 174. They applied for leave to with- 
draw the application under section 311 on 
the 7th August e The learned Judges held 
that the words,— It the judgment debtor 
applies" in the proviso mun “if the judg- 
ment-debtor applies and proseoutes ' ' his 
claim under section 311”; and that al- 
though he had applied under section , 811, 
yet, if he withdrew that application, he was 
oa debarred from proceeding under sec- 

174. 
W 18 0. W. y. E01, 1 Ind. Qas. £04: 11 C.L J.208, 
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1 do not at all desire to dissent from that 
decision ; but the case appears to me to be 
entirely distinguishable from the present 
CASO. 

The learned Judges, in dealing with the 
contentioh that the application under sec 
tion 811 had not been withdrawn when the 
application under section 174 was made, 
stated that the application under section 
174 could be treated ag having been made 
on the 7th August 1907, when the applica- 
cation 10 withdraw the proceedings under 
section 311 was made ; and they said that if 
it was Bo treated, no question as to limitation 
arose, inagmuch as the 7th August was with- 
in the period of limitation. 

But that is not by any means the case lere. 
The application to withdraw the proceedings 
under section 811, was made on the- 24th 
September, more than 30 days after the date 
of the gale ; and if the application under sec- 
tion 174 is treated as having been made on 
that date, it is clearly barred by limitation. 
This circumstance, in my opinion, completely 
distinguishes the case I have cited from the 
present case; and I am not prepared to ex- 
tend the principles laid down in that case 
any further. 

It has been argued that the application 
of the 17th September to deposit the money 


should be regarded as in itself an applica- ` 
proceedings . 


iion to withdraw from the 
under section 311. It seems io me that if 
this view be accepted, and if the decision in 
the case I have cited be correct the wording 
of the proviso would be entirely different. 

The words, " He shall not be entitled io 
meke anapplication under this section”, if 
the applicalicn under teclion 174 be in itself 
& withdrawal from the proceedings under 
gection 311, could hardly have been enacted in 
ithe terma in which they stand. I should ex- 
peot scme words like the following:—" Aryap- 
plication tbat he may have made under section 
311, shall be dismigred,” or “he shall not 
be entitled to prceeed with ` any application 
that he may have made ande? section 811.” 
It would have been'perfeotly eary fcr the 
Legislature io hav8 used words of this kind 
instead of the words they have used ; ard, 

lcoking at the words as they stand, it seems 
_ to me that the application, under section 174 
cannot beregarded aa in itself tantamount 
io a wWilkdrawal from the proceedings 
urder recticn. 811, such as would, order the 
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decision cited, justify the setting aside of the 
gale on acceptance of the deposit.  . 

It is also argued that the judgment- 
debtor cannot be said to have applied and 
prosecuted his application under section 811 
within the terms of the decigjon -cited. It 
seems to me, however, that his application 
was prosecuted with as much activity as 
was possible..- Notice was issued to the 
opposite party anda date was fixed. What 
more could possibly have been done. : 

It appears to me that his conduct in the 
matter amounted to a prosecution of hia 
application. The  decree-holder and the 
auction-purchaser might have appeared with 
all their witnesses; and, although they did 
not do so, their conduct cannot, in my opinion, 
have any bearing on the question whether 
the judgment-debtor was or was not proseout- 
ing his application. 

The Munsif has found that, as a matter of 
fact, the application was being prosecuted. 

Under these circumstances, I am of opinion 
that the order of the Munsif is right and 
should be suatained. 

As my learned brother does not agree with 
me, I shall -allow no costa to the opposite 
pariy. 

The Rule will be accordingly discharged 
without coets. 


Teunon, J.—1 regret that in this -matter I 
am unable to agree with the view taken by 
my learned brother. 

The facts of the case have been stated in 
his judgment; and I need not recapitulate 
them. 

It appears to me that when onthe 17th 
September, the judgment-debtor made hia 
application under section 174 of the Bengal 
Tenancy Act and completed that application 
by making the required deposit, he thereby 
made it manifest that he had no intention of 
proceeding further under Order XXI, 
rule 90, of the Civil Procedure Code. In 
fect, he thereby precluded himself -from pro- 
secuting that application. 


In my opinion it should, therefore, be held 
that, on the 17th September, he, in effec, 
withdrew and put an end to his application 
of the 28rd August and for these reasons, in 
the view, I take this Rule should be made 
absolute, 


Rule discharged, 
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OALOUTTA HIGH C€OUBT. 
MiISONLLAMENUS Oivrt ArPxAL No. 116 
or 1911. 

August 10, 1911.- 

Present: —Mr. Justice Caaperss and 
Mr. Justice Sharf-ud-Din. 
SAKHI OHAND—Jupaumi-DEBTOR— 
APPELLANT 


TET Ni 
Raja KALANAND SINGH—Drocree- 
HOLDBR—IHN8PONDENT. 
Civil Procedure Oode (Act V of 1008), O. X11, r. 66 
Bale prociamation-—No inquiry as to value of proparty 
m appeal, whether les. 

Ine sale proclamation, both the values stated by 

the decree-holder and by the judgment-debtor were 

and no inquiry was made as to whether 
either of these values was correct, or whether any 
other, and intermediate, value waa oorreci: 

Held, that no second appeal lay tothe High Court 
as the order was not one which determined any 
question judicially. 

Deoki Nandan Singh v. Bansi Singh, 10 Ind. Oas. 
871; 140. L.J: 85, referred to. 


Appeal from the order ofthe District Judge 
of Bhagalpur, dated February 10th, 1911, con- 
firming that of the First Sub-Judgeof Bhagal- 
pur, dated September 10th, 1910. 


Babu Naresh Chandra Singh, for the Ap- 
lant. 
Babus Umakak Mukheries and Sasleadra 


Nath Palst, for the Respondents. 


J/udgment.—This is an appeal by the 
judgment-debtor from an order of the Dia- 
trict Judge, confirming the decision of the 
firat Court on a question arising between the 
parties under Order XXI, rule 66 of the Civil 
Procedure Oode, 1908. ’ 


K In the sale proolamation, both the values 
atated by the decree-holder, Rs. 1,500-and by 
the jadgment-debtor, one lac of rupees, have 
been entered, and no inquiry Has. been 
made as to whether either of these values 
ia correct, or whether any other, and inter- 
mediate, value iå correct. Order XXI, rule 
68 says that the proclamation shall be 
drawn up, after notice to the parties, and 
shall specify, as fairly and aoconrately as 
possible, (2) (e) ‘every other thing 
which the Court considered material 
for a purchaser to know in order to 
judge of the nears and value of the pro- 
perty.” 


À preliminary objection has been raised 
on behalf of the decree-holders that no ap- 
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Hurruok- Olean (8) where, no doubt, 


‘mentioned by the parties ; 
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peal lies on the ground that the orderis not 
one which has determined any question 
judicially, and that the value of the pro- 
perty has not been ascertained, but that in- 
tending purchasers have been plaoedin pos- 
session of the necessary facts in order that 
they may judge of the nature and value of 
the property. In supportof this objection, 
reliance is placed on the decision in Deoks 
Nandqn Sirgh v. Bansi Singh (1) where the 
other cases are reviewed, and whioh follows 
the Madras Full Bench decision in Ssvagant 
Achi v. Subrahmania ^Ayyer (2). In that 
cage, the lower Court had assessed the value 
of the properiy at a oertain ‘figure -ac- 
decree- 


holder after rejecting the application of 


‘the judgment-debtor for time to prove & 


higher value. 


For the judgment-debtor it has been urg- 
ed thatthe lower Oourts were bound to 
make some inquiry into the value of the pro- 
perty sought to be sold, and stress is placed 
upon the deeision of Woodroffe and Holm- 
wood, JJ., in Sawrenira Mohan Tagore v. 
the 
discrepancy between the conflicting vilgon 
was somewhat sin ilar to the discrepancy in 
the present case and -where the learned 
Judges held that it was necessary to make: 
some sort of inquiry. We may siate that 
the case of Saurendra Mohan Tagore v. Hurruck 
Ohand (3) was noticed by Mr. Justice Mooker- 
jee in Deokt Nandan Singh v. Bann Singh 
(1). We observe that no question was 
raised before Woodroffe and Holmwood, 
JJ., as to whether an appeal lay. If anap-. 
peel lies in the present case, we, certainly 
think that we should adopt the order passed 
in the case of Saurendra Mohan Tagore v. 
Hwruck Chand (8) and direct some inquiry 
to be made. But it appears to us, on a 
consideration of the nature of the order now 
impugned by the judgment debtor, that no 
second appeal lies to this Oourt. i - 


The cases appear to be divisible into four 
groups; first, fho Court may make an in- 
quiry and fix the value of the. property, 
without specifying ihe conflicting values 
and second, the 
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Court, after making an inquiry, accept the 
statements of one party or the other; Hird 
the Court makes an inquiry and specifies the 
conflicting values as well as the value arriv- 
ed at independently by the Court itself; 
and, fourth, the Court., makes no -inquiry 
but simply states, for the informatidn of 
the intending purchasers, the conflicting 
values mentioned by the-parties. The case 
now under appeal falls within the fourth 
class, and is, therefore, stronger than that 
dealt with in Deokt Nandan Singh v. Bansi 
Singh (1), for, there the Court had made an 
inquiry and accepted the value given by the 
decree holder, and ib was, neverthelezs, held 
that no appeal lay on the broad principle 
that the order was not one within the mean- 
ing of section 2, Civil Procedure Code. ‘If, 
in spite of an assessment having been made 
by the lower Court, no appeal lay, a for- 
iori no appeal can now lie against an order 
which does not assess any value whatever but 
merely re-produces the two statements made 
by the decree-holder and the judgment- 
debtor. 

D In the case of Lachman Pershad Singh v. 
Ganga Pershad Siwgh (4) io which a member 
of thia Bench was a party, it appears that 
the lower Court had refused to consider the 
applications made by, the judgment-debtor 
to have thesale proclamation amended by 
inserting init the proper value of the pro- 
perty adverlixed for gale, and it waa held by 
the learned Judges that an appeal lay and 
that some gort of irquiry should ordinarily be 
made. 

As already stated, the order now impugned 
is of a very different description ; and, Eav- 
ing regaid tothe  decigive views, and the 
anthcrities cited in ihe?cage of Deokt Nandan 
Singh v. Bansi Singh(1), we think that thetrue 
effect will be given to the intentions of the 
Legislature by declining to consider this 
order of the District Judge as open to further 
revision by way ofappcal. On similar con- 
` giderations, ihia is not a cese in which 
we should exercise our extraordinary juris- 
diction under section 115, Civil Precedure 
Oode. e 

Tle preliminary objection is, therefore, al. 
lowed, ard this appeal dismissed with cosis. 
We arsees the hearing fee at three gold 


Mohurs. 
Appeal dtsmtsced. 
(4) 0 Ind. Car, 180; 15 O, W. N. 718, 
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MADRAS HIGH OOURT. 
BNOOND Orv, Arema No. 680 or 1910. 
July 81, 1911. 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
SRI MAHARAJAH or VIZIANAGARAM 
— PLAUNTIFF— A PPELLART 


versus 
KOTA VERRANNA Amb oTHERS— 
DzzaspaxTS— Hr8PONDEKTSB. 
Provinctal Small Cause Courts Act (IX of 1887), Art. 
18—8wi for a land cess—Emall Cause rmii—Becond 
Appeal. ] . 

A suit for the recovery of land cess is not within 
Article 18 of Act IX of 1887 and is, therefore, a 
suit of a Small Cause nature: consequently, no second 
appeal lies from a decree passed in such a suit, 

Second appeal against the deoree of the 

Temporary Subordinate Judge’s Court of 

Vizagapatam, in A. S. No. 412 of 1908, pre- 


sented againat the decree of the Court of - 


ihe District Munnif of Ohodaverram i in O. 8. 
No. 728 of 1907. 

Mr. 8. Streenteasa Iyengar, for the Appel- 
lant. 

"Mr. P. Nagabushanam, for the Respond- 
ents. 


Judgment.—tThe preliminary objeo-. . 


tion has been taken that no second appeal 
lies in this case as the suit is of a small 
canse nature. The question, is whether a suit 
for recovery of land.cess by the temindar 
from the inamdar can be said io fall within. 
Article 18 oftheProvincial Small Cause Courts 
Aot. That Article is in these words; “A suit 
to enforce payment of theallowance or fees res- 
pectively called malskana and Aagg or cesses 
oroiher dues when the cesses or dues are.. 


` payable to a person by reagon of his interest 


in immoveable property or in an hereditary 
cfice or in & shrine or other religicns insti- 
tution.” - 


Now, can it be said ihat the land.cess is 
payable to tho remindar by the tnamdar by 
reason of the former’s interest in immoveable . 
propertyP We think not. The land cess ia 
& lax levied by the Government on the land- 
lord who in the firstinstance bas paid it tothe 
Government is entitled to recover it from the 
intermediate tenure-holder because r the 
latter, as between himeelf and the-landlord, 


is the person who ought to bear the burden of 


the tax. The cesses and dues contemplated in 
Article 13 are payments which & person is 
entitled to as representing his interest in cer- 
{ain immoveable property and not because he 
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possesses come interest inimmoveable property. 
We are fortified in this conclusion by the 
railings in Zemindar of Tarla v. Latohiah (1), 
and in 8. A. No. 10 of 1907. © 

The, preliminary objection prevails and 
the gecond appeal is dismisged with coste. 


Appeal dismissed, 
(1) 18 M. L. J. 211. 


- 


~ 


(s. 0. 8 A. L. J. 788.) 

. ALLAHABAD HIGH COURT. 
SgooxD Civi, Appear No. 1180 or 1910. 
May 28, 1911. 

'Present:—Mr, Justioo Karamat Husain and - 
Mr. Justice Ohamier. ° 
f MUHAMMAD TAHIR -—PraisTIFF— 
APPELLANT 
‘ tarsus 
RAGHUBAR DAYAL AND OTHEES— 
DEFan DATS -—HESoONDENTS.. 

Evidenos— Burden of proof wrongly placed —Pariy 
electing to produce evidence first doss not loss right to 
raise the plea of onus— Waiver—- Practice —Both parties 
| produce avidence-—Question of onus immaterial. ` 

Where a party, onder a justifiable impresszion that 
the burden of proving a certain fact in the first in- 
stanoe Heson himself, elects to noe his evidence 
first, he does not th lose right to insist. in 
the Appellate Court that the burden of proof be laid 
on the right party. 

Where the burden of proof has been wrongly placed 
onone party bui both sides have given evidence, and 
there is no suggestion that any evidence has been ex- 
clnded, the Appellate Court ought to deal with the oase 
as if the burden of proof had been cast upon the right 
party 


Second Appeal from a decree ef the Dis- 
trict Judge of Cawnpore, confirming a decree 
of the Additional Subordinate Judge of Oawn- 
pore. . 

- Mr. Muhammad Ishaq, for the Appellant. - 

Dr. Te) Bahadur apru, for the Respond- 
ent. 

J udgment.—The defendant.respond- 
ent, Raghubar Dayal, brought a suit to en- 
force a mortgage made in hia favour by Dar- 
wesh Ali and obtained a decree against Dar- 
wesh Ali's heirs in execution of which ke 
purchased the property himself, He attempt- 
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ed, but withoub success, to gei possession of 


ihe property and was aliimataly compelled to 


bring the present suit. The Subordinate 
Judge decreed the claim &8 regards an akata. 
He seems to have considered that the cage 
was governed by Article 183 of the lst Sohe- 
dule to the Limitation Act. He assumed, 
apparently, that the judgment-debtors were 
in posseasion of the property at the date of 
the sale. The defendant-appellant’s oase was 
and is that the judgment-debtors were not in 
possession at the date of the sale, but he and 
his predecessor in intereat were in adverse 
possession of the property and nee been in 
poeseasion for many years. 

The issue fixed was, “whether the 
claim i8 barred by limitation" The de- 
fendant seems to have regarded the issue 
as laying the burden of proof upon him 
and he called five witnesses. The- plain- 
tiff then gave evidence on his own behalf. 
The Subordinate Judge decreed the claim in 
part, as already stated, treating the case as 
one governed by Article 188, Schedule I to 
the Limitation Act.- On appeal to the Dig- 
trict Oourt the defendant contended that 
Article 188 did not apply to the case and that 
it was for the plaintiff to prove that his jadg- 
ment debtors were in possession at the date 
of the suction-asle. The District Judge ag- 
reed that, aa a matter of law, the burden of 
proof was on the plaintiff, but he decided that 
this plea was not open to the defendant as he 
had elected to give evidence, and the Court 
was at liberty to decide against him on the 
question of limitation if it found that the evi- 
dence produoed by him failed to make ont 
what he had essayed to prove. The learned 
Judge said that there was a long Madras rul- 
ing on ‘the point on which he oould not at 
the moment lay his hands, Counsel have 
been unable to discover any such ruling. The 


judgment shows traces of having been pre- 
pared in haste in more than one respect. In 
. two places blanks have been left for dates 


It seems pro- 
bable that if fhe judgment, which was. deli- 
vered some days after the close of the sargu- 
ments had been read aut in Court aa it should 
‘have been, theae defects would have been re- 


- medied. Woe cannot agree with the learned 
"Judge that the defendant bas lost his right 


to insist upon the burden of proof being laid 


' upon the right party. He merely followed 


what he understood to be the ruling of the 
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Subordinate Judge on the question. The 
form of the issue suggests that the burden 
of proof lay in the first instance on the defend- 
-ant. Both sides having given evidence, and 
there being no suggestion that any evidence 
has been excluded, we can deal with the case 
as if the burden of proof had been cast upon 
the right party. lt was open to us either to 
remit the case for a fresh finding or, as allowed 
by the present Oode of Civil Procedure, to 
consider the evidence and arrive ata finding 
ourselves. Wo chore the latte alternative. 

We have heard Mr. Muhammad Ishag on 
the evidene, and we do not see our .way to 
overruling the concurrent opinions of the 
Courts below that the evidence produced by 
the defendants is worthless. The plaintiff 
stated on oath that his mortgagor was in 
possession from the date of the mortgage. 
Muhammad Tahir, who claims to have been 
in possession at that time, is the son-in-law 
ofthe mortgagor. Hehas produced four or 
five friends and relations to say that he has 
been in possession all along. Itmay be that 
he acted for his father-in-law in the collection 
of renis and so forth. But the evidence en- 
tirely fails to satisfy us that he was in posses- 
sion of the property. Therefore, we dismiss 


the appeal with costa. 
4 - Appeal dirmissed. 





(s. 6. 8 A. Le J. 740.) 
ALLAHABAD HIGH OOURT. 
roos Cryin Appmar, No. 945 or 1910. 

May 19, 1811. 

Present: —Mr. Justioe Karamat irap and 
Mr. Justice Chamier. 
MUHAMMAD TALIB HUSAIN AND 
: OTHERS — A PPRLLANTS 

cereus 


^ - INAYAT JAN Amp penne d 


Muhammadan Law—Sha—Avard effecting con- 
veyance— Validsty of irassfer— Ovmership and posses- 
sion, iwo distinct surutic conceptions, 

A Muhammadan and his wife belonging to the shia 
sect referred their disputes relating tg dower and the 
mode of its payment to arbitrators. The arbitrators 
under a registered sward transferred the obaolnte 
ownership of the busbanü's property im presenti to 
the wife, resarved possession of it to the abang for 
Y is life, gave him control over its income and provided 
that if the wife died before the husband, his possession 
over the enth o property ty should continue far his life 
and that no lawful heir wonld have any right to sue for 
the propeity and ifs profita; thatrf the husband died 
Lelore the wife, the wife should be owner of the pro- 
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porty and {is momo profits and that the heirs of the 
husband oould not interfere. Mutation of names 
was affected in favour of the wife and she execated a 
general power-of-attorney in favour of her husband 
for the management of the property which she got 
under the award: 

Held, that the award was sufüclenb to tranafer 
PER to the wife im prmasnti. 

Bam Bakhsh v. Mughlani Khanam, A.W. N, ee 
28 A. 280, referred to. 

The fact that possession was reserved for the hus- 
band, in no way shows that the ownership of the 
property did not pass. 

Ownership and possession are two distinct jaristic 
conceptions and in every transfer of ownership from 


“One person to another by the actof the party, a 


transfer of possession is not necessary. 
Second appeal from a decree of the Addi- 


tional Judge of Bareilly, reversing a decree 
of the Sub5rdinate Judge of Bareilly. 
Mr. J. N. Ohaudri (with him Mosasra, Abdel 


Hand and Bhafi-wi- saman), for the Ap- 
pellants. 

Mr. M. L. Agarwala (with him Mr. Ghulam 
Mwitaba), for the Respondent. N 


Judgment. 
- Karamat Husaia, J.—One Ibrahim Ali and 
his ‘wife Saliuivdti-nisse, both governed by the 


Shia law, under an agreement registered on 


25th of April 1881, referred their dispute 
relating to dower and the mode of ils payment 
to arbitrators. The arbitrator Mazhar Ali and 
Barkat Ahmad, under an award registered on 
the 29th of September 1881, transferred the 
absolute ownership of Ibrahim Ali’s property 
ta present to Salim-un niasa, reserved poases- 
sion of it to [brahim Ali for his life, gáve him 
control over ite income, and provided that if 
HMusammat Salim-un-niasa died beforo Ibra- 
him Ali, his possession over the entire pro- 
party should continue for his life; that 
no lawful heir would have any right to sne 
for the property and its profita; that if 
Ibrahim Ali died before Halim-un-nissa, ihe 
firat party (Salim-un-nissa), should be owner 
of the villages, their mesne profits, and that 
the heirs of Ibrahim Ali could not intetfere. 


Mutation of names was effected in favour 
of Saglim-un-niss& and she, on the 26th of 
May 1888, executed & general power-of-at- 
torney in favour of her husband for ihe 
management of the property which she got 
under the award. She sold some, mort- 
gaged some, and leased some of it. 

Salim-un-nissa died on the Sth of April 
1907, and the defendants No, 1,2 and 8 got 
their names entered in respect of one-half of 
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the property covered by the award, and the 
name of Ibrahim Ali in reapect of the othér 
half. Ibrahim Ali died on the 10th of -June 
1907, and “the plaintiffs, who are some of his 
heirs, brought'an action for their shares, 
alleging that the property vovered by the 
award was Ibrahim Ali’s, that he did not in- 
tend to vest its ownership in his life in 


Salim-un-nisss, that the award had not the. 


effect of transferring the property to Salim- 
un-nisag, and that it was not valid under the 
Shia Law. 

The defénoe was thatthe husband did in- 
tend to transfer in prasenis the ownership of 
the property to his wife, that the award did 
transfer it, and that it was lawful under the 
Shia law and effect was given to it. 

The Coürt of first instance dismissed the 
suit. The lower Appellate Conrt reversed 
the decree, holding in substance as follows: 
— An award under the English law transfers 
no property and, therefore, the award in 
question was not sufficisnt to have the effect 
of conveying the property tothe wife. 

' As the arbitrators reserved the possession 
of the property to the husband for his life, 
they did not transfer its ownerahip to her. 

Mutation of names oonferred no proprietary 
title “on Salim-un-nissa Ibrahim Ali sd- 
_ mitted the claim for dower and stated that 
he did not wish to give up possession of his 
sexundari during his life-time, and the . arbi- 
tratora carried out hia wishes giving the 
matter a legal aspect just to satisfy 
' Salim-un-niasa who was to ba the owner of 
the property in case she survived Ibrahim 
Ali. The agreement and  sward  oon- 
stitute a device by Ibrahim Ali to pre 
vent his wife and her heirs from suing him 
. for dower-debt, Ibrahim Ali was not in 
his full senses when he signed the applic»- 
tion for mutation of names after the death 
of hia wife. " 

In second appeal it is contended that the 
award is genuine, that it has been &oted upon, 
that if transferred absolute ownership in 


presents to Salim-uon-nissa’ and that accord. 


ing to the Shia law the agreement made 
between the husband and wife.by the award 
is lawful. On behalf of the respondents it 
was ot first argued that the arrangement 
made by the award could not be made under 
the Shia School of Muhammadan law, bat 
afterwarda it was rightly conceded by the 
"earned Vakil for the respondents that it 
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could be made. 1 am not disposed to hold 
that the award was governed by Muhammadan 
law, but ib ia unnecessary to disonss it now. 
Next, it was contended by the learned 
Vakil for the respondents that the agree- 
ments, dated the 25th of April 1881, and 
the award, dated the 17th of June 1881, 
were fictitious, and that Ibrahim Ali had no 
intention to pass the ownership of the pro- 
perty in his life-time to his wife, and that the 
whole thing was done to defeat the rights of 


- the heirs of Ibrahim Ali in his estate. 


I have no doubt that Ibrahim did intend 
to transfer the absolute ownership of his 
property to his wife in in pressenii and that 
effect was given to the award. The finding 
of the lower Appellate Oourt that the arbi- 
trators carried ont the wishes of Ibrahim Ali, 
and the contention of the respondents that 
the agreement and-the award were designed 
to defeat the rights of the heirs of Ibarhim 
Ali completely negative the idea that the 
arrangement in the award was & mere paper 
transaction and that no effect was given to it. 

Ownership and possession are two distinot 
jaristic conceptions and in every transfer of 
ownership from one person to another by the 
aot of the party a transfer of possession is not 


_neceasary. 


The fact that possession was reserved for 
the husband does in no way show that the 


ownership of the property did not pass to the 


wife. The award was snfiicient to transfer 

ownership to Salim-un-nissa seo Iam Bakhsh 

v. Mughlani Khanam (1). Mutation alone 

creates no title, but in the oase before us the. 
award made the wife the absolute owner of 

the property, and mutation showed that effect 

was given to the award. 

For theabove reasons, I would set aside the 
decres of the lower Appellate ‘Oourt and re- 
abore that of the Court of p instance with 
costa. 


Chamier, J. —T concur. 

Br tar Cougr.—The appeal is decreed with 
costs. i 

The deor&e of the lower Appellate Conrt ia 
set aside and the decrdb of the Oourt of Hirst 
instance restored. 


Appeal alowed, 
(1) A. W.N. (1904) ite 
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NUR BAKHSH f. RUKUM BINGE ; 


(a. c. 8 A. L. J. 754) 
ALLAHABAD HIGH COURT. 
Szooxp Civi, Arrear No. 1046 or 1910. 
May 18, 1911. 

Preseni.—Mr. Justice Banerji. 

NUR BAKHSH-—APPELLANT 

BCT TUS " 
| RUKUM SINGH—Hi1srospianr. 
Guardians and Wards Act (VIII of 1890), s. 30—Hypo- 
thacation of minors property without permission of 
District Judge roidable—Restitution by minor of benefit 
ed. 
ordo edendo of immoresble property belonging 
to & minor by his ian without the permission of 
the District Judge is voidable at the instance of the 
minor under section 30 of the Guardians and Wards 
Act, 


Where tho amount for which an hypothecation of 
minor’s property war mado was received for the beno- 
fib of the minor, he oannot avold the hypothecetion 


without making restitution for the money by which 
he has benefited. 

Binaya Pillai v. Munisami Aypan, 22 M. 230, 
followed. 


Second appeal from a decree of the Subor- 
dinate Judge of Bareilly, reversing that 
of the Munsif of Aonla Faridpur. 

. Mr. Muhammad Ishag Khan, for the Appèl- 
lant. 
Mr Inoar Saran, for the Respondent. 


Judgment.—tThis was a suit for à 
declaration that a decree obtained by the 
defendant, Nur Bukhsh, on S3let August 
1908, was null and void as against the plain- 
tiff. The facts are these,—The plaintiff, who 
ig a minor, had to institute a suit for re- 
covery of hia immoveable property to which 
he was entitled. He wasin need of funds, 
and for the purpose of procuring funda his 
maternal grandfather, Raghunath Singh, 
who had been appointed his guardian by the 
District Judge, executed a sale-deed in favour 
of the defendant, Nur Bakhsh, on the Bad 
of February 1907, in respect of mesne profits 
for three years alleged to be due to the minor 
by one Udit Singh: The consideration for 
the gale waa Re. 128, and it is found that 
this amount was paid by Nur Bakhsh and 
was appropriated to the defraying of the 
costs of the suit brought by thé plaintiff's 
guardian to recover the immovesble prorerty 
to which the plaintiff Was entitled. In that 
guib the plaintiff obtained &.deoree. By 
virtue of the sale-deed executed in favour of 
Nor Bakhsh, he brought s suit in the Reve- 
nue Court to recover megne profits. But the 
fnit wes dismissed on ihe ground that the 
Revenue Court had ‘no jurisdiction to enter- 
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tainit. Thereupon, he brought & suit for 
a refund of the Re. 128 which he had 
paid as consideration for the sale in his 
favour and interest thereon, in accordance 
with & oovenant contained in the sale-deed. 
He also prayed that a decree might be passed 
for sale of certain property of the minor 
hypothecated by his guardian under the oo- 
venant. In the suit which Nur Bakhsh thus 
brought, Raghu Nath Singh, the guardian 
of the minor, confessed judgment, and a 
decree was accordingly made on Slat August 
It is this decree which the plaintiff 
seeks to set aside on the allegation that ib 
was obtained by the defendant through the 
fraud and collusion of his guardian. The 
Oourt of first instance dismissed the claim. 
But the lower Appellate Court has decreed it. 
The learned Subordinate Judge waa of opinion 
that Raghu Nath Singh, the guardian of the 
plaintiff, should not have confeased judgment 
but should have contested the suit brought 
by Nor Bukhsh for the refund of the pur- 
chase-money on the ground that under the 
terms of the covenant in his sale deed he was 
not entitled to any refund. as he had not 
sued for mesne profits in a competent. 
Court, and that, inasmuch as the guardian did 
not contest the claim on this technical 
ground, he was guilty of fraud'&nd gross 
negligence.. The defendant has preferred 
this second appeal. It is manifest, on the 
findings of the lower Appellate Court, that the 
amount of consideration for the salein fevour 
of the defendant was obtained by the plain- 
tiff's guardian for the plaintiffs benefit and 
was in factapplied for the purposes of the 
plaintiff, and enabled the guardian to recover 
immoveable property belonging to the plain- 
tiff. Therefore, even if the plaintiff be 
entitled to a decree, he must make restitution 
for the amount by which he was benefited. 
Under the decree impugned, an order, was 
made for the sale of the plaintiff's property 
which was hypothecated by his guardian. 
As this bypothecation of immoveeble property 
was not. made with the permission of the 
District Judge, it was voidable at the instanoe 
of the minor under section 30 of the Guardiang 
and Wards Act. The plaintiff, through hia 
mother and present guardian, seoks in this 
suit to avoid the hypothecation to which 
effect was given by the decree in question, 
As the amount for which the hypothecation 
was made was received for the benefit of the 
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minor, hé can avoid the hypothecation only 


on' making restitution for the money’ by 
which ‘he was benefited. This was 
held in” Sinaya Pillai ^v. Munisamr 


Ayyan(1). Tho plaintiff is, no doubt, entitled 
fo have „tbat portion of the decree which 
directa sale of his immoveable property 
avoided, But he must do so on condition of 
making restitution to the defendant. This 
he offered to do in his plaint, in relief (b) of 
which ho prays that an order might be made 
for payment of any sum on payment of which 
he might be held entitled to have the decree 
set-aside. ‘In my.opinion, he is entitled to 
that relief, and he must pay to the defendant 
Rs, 170, namely, Hs. 128 paid by the defen- 
.dant, and interest thereon, as mentioned in 
the decree of 31s& August 1908. The result 
is, that the. décree of the Court below is 
varied to this extent that a decree be passed 
in the plaintiff's favour, declaring the decree, 
dated 81st August 1908, to. be void as 
against the plaintiff on condition that the 
plaintiff do pay to the defendant within ‘six 
months from this date Ha. 170 and further 
interest on Ha. 128, at 6 per cent. per annum 
from this date to the date of payment, 
Otherwise, the suit will stand dismissed. 
Having regard to the circumstances of the 
case, I diréct that the parties do pay ‘their 
own costa m all Courts. 


(1) 22 M, 290; 





(s. ^ 48 P. E. 1911.) 
PUNJAB OHIEF COURT. 
Civit Revision No. 1281 or 1910. 
April 7, 1911. 
Preseni:—Mr, Justice Rattigan. 
FAZLA—PrAUFTIFE—P gTITION WE. 
. certs - s 
BADAN SINGH ax» otasss—Derenpaxts—: 
1 HRasPoaDENts. 

Punjab Limitation Act (I of 1900), Sch, arti. 3. 
— Limitation —Sust for possession by customary heir — . 
Btarting point of limitation —Attesintton of mutation — 
Dats o; taking physical possession — Alienation denied 
by heir —Morlgage— Redemption suit——Burden of proof. 

Under the provisions of the Punjab Limitation 
Act, 1900, the Court before deciding whether a suit is 
barred, has to look, in any case in which ai the time 
of the allenation possoasion is given or agreed to be 
given, first to the date (if any) on which the alienation 
was attested by the Revenue Offloer in the register of ' 
niutations maintained under the Punjab Land Revenue’ 
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Act, and only in the second place and in the absence 
of any such attostation, to the date on which the 
alienoe takes physical possession of the Jand alienated. 
A suit, which would fall under Article 2, of the 
Bohedule, is in time if brought within 12 years from 
ihe date of euch attestation, and this though such 
attesintion actually book place 12 years after the 
alienes had taken physical possession of the land. 
It is only in those cases, when there has been (up to 
date of suit) no attestation before the Revenue officer, 
that the Court has to consider whether the sult hus 
been brought within 12 years of the date when the 
alienee took physical possession of the land. ' 

Á. mortgaged certain land to B., by a duly registered 
deed on 16th June 1898; subsequently, B, sold his 
mortgage-rights to O., by deed of sse dated 25th 
January 1898, B., never obtained mutation of names 
but on the 18th August 1908, C. had mutation effected 
in his favour. A died in 1906, On9th March 1908, 
A.’s minor son aged 6 years sued for possession of the 
Jand on the ground that the land was his ancestral 

, that O, took possession under the pretence 

that he was the mortgagee, thai no mortgage in fact 
existed and that even if there wastany such mortgage, 
it was invalid as being nelther for consideration nor 
for necessity: 

Held, that the suit aodid not be regarded as one for 
redemption of the mortgage of 1803 and that it wes 
Incumbent on defendants, who pleaded the mortgage, 


, to establish that fact. 


Held, further, that the suit, having been instituted 
within 12 years from the date of the attestation of, ` 
ihe mutation regarding the mortgage, was in time. 

Petition, under section 70, (b) of Act 
XVIII of 1884, for revision of the order of 
the Divisional Judge, Ambals kaki 
dated the 18th February 1909, 

. Mr. Fasl Elahi, for the Petitioner. 

Mr. Guliu Ram, for the Reapontlenta, 

J udgment.— Plaintiff Fazla, is a 
minor aged 6 years. He sues, through his 
next friend, for possession of certain land 
on the allegations that the said land is his 
ancestral property; that his father Rohela 
died about 2 years prior to the institution of 
this suit; that defendants Nos. 1—8 thereafter 
took possession of the said land under the 
pretence that they were mortgagees thereof; 
that no such mortgage exists in their favour, 
and that, in any event, any such mortgage, 
was invalid as being neither for consideration 
nor for necessity. Plaintiff, therefore, claims 
to recover posseasion of the land and denies 
that defendants have any rights in reapect. 
of it. 


The suit was instituted on the 9th Maroh 
1908. Defendants Nos. 1—3 plead that the 
land in suit was mortghged by thé deceased, 
Rohela, to one Tek Singh, by duly registered 

ie on the 16th Jüne 1893, for Ra. 800; 
thet subsequently Tek Sirgh sold his mort 


; 
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gage-rights to tbeir father, Dewa Singh, by 
deed of sale, dated 25th January 1898 for 
Ra. 3406; that in the deed of mortgage execut- 
.ed by Bobela the period for redemption 
"was fixed at.40 years; that plaintiffs next 
friend, Natha Sivgh, was incompetent to 
sue on plaintiff's behalf as plaintiff's mother 
was atill alive; that the present snit was 
time-barred, that as plaintiff was not alive 
when the mortgage was effected, he was 
incompetent to sue; that there was consider- 
ation and necessity for the mortgage; and 
that the suit was premature as the period of 
40 years had not elapsed. The Munsif, 3rd 
Class, dismissed plaintiff's suit on the grounds, 
(1) that Natha Singh hád no right to act as 
plaintiffs next friend in the presence of 
plaintifPs own mother; (2) that plaintiff bad 
no right to redeem until the period of 40 
years had expired; (8) that the suit was 
time. barred. 

Plaintiff's appeal to the Divisional Judge 
was also dismissed on the ground that his 


suit was prima facie time-barred under Article 


2 of the Schedule to the Punjab (Alienation 
of Ànceatral Land) Limitation Act, 1900. 

The learned Judge holds that as the plain- 
tiff was born after the said Act came into 
force and had no vested right to sue under 
the old law, and asthe mortgage impugned 
was that execufed in 1898, and was with 
possession, the present claim was time- 
barred as aforesnid. Plaintiff preferred s 
petition: for revision of this decree and bis 
petition was duly admitted to a hearing. I 
have now heard arguments on the points of 
law involved and proceed to give my judg- 
ment in the case. 

From the plaint and pleadings it is, I 
think, quite clear thet the present suit 
cannot be regarded as one for 1edemption 
of the mortgage of 1893. On the contrary, 
‘plaintiff flatly denies that his father, Rohela, 
ever executed any such mortgage. He 
further pleads, no doubt, that if any such 
mortgage was executed, i was a transaction 
not binding on him, as it was*without oon- 
sideration or eene The lower Oourts 
, have unfortunately quie ignored plaintiff's 
primary plea and have made no inquiry into 
the question whether or not the mortgage 
got up by defendants was in fact effected 
by Hohela&, They have in their judgments 
'" asswmed ib was. But, in view of plaintiff's 
allegations and in view of the fact that. he 
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is admittedly the owner of the land, it was _ 
incumbent on defendants, who pleaded the 
mortgage to establish that fact. If no such 
mortgage was ever effected by Rohels, plain- 
tiff's suit cannot, in any event, ba held to ba , 
barred under Article 2 of the Schedale to the 
Panjab Limitation Act, 1900, which pre- 
supposes that there has been an actual 
alienation of the land. Defendants do not con- 
tend that they have had adverse posseasion for 
12 years and over, and the consequence must 
be that plaintiff'a suit is not time-barred 
unless the alienation in fact took place. 
Plaintiff still maintains that there was no 
such mortgage and in justice to him, I think 
the Courta must decide the question after 
framing a proper issue thereupon. 

There is & further point which the, Oourta 
seem to have overlooked. It is admitted 
Tek Singh, the original mortgagee, never 
obtained mutation of names, but it appears 
that on the 18th August 1898, Dewa Singh 
(to whom the mortgage righis were sold 
by Tek Singh) had mutation effected in his 
favour. The present suit is against the. 
representatives of Dewa Singh, and it is 
with reference to the latter that we have 
to- seo whether the claim is time-barred. 
The Divisional Judge refers to this muta- 
tion entry, but apparently thinks it of no 
importance in view of the fact that Dewa , 
Singh and Tek Singh had enjoyed possession 
of the land for years previously. But under 
ihe provisions of the Act, the Court before 
deciding whether a suit is barred, has to 
look, in any casein which at the time of 
the alienation possession is given or agreed 
to be given, first to the date (if any) on 
which the alienation was attested by the 
Revenue officer in the register of matations 
maintained under the Punjab Land Revenue 
Act, 1887. and only in the second place and 
in the absence of any such attestation, to the 
date on which the alienee takes physical 
possession of the land alienated: The result 
of this provision ia (as I understand the law) 
that a suit, which would fall under Article 
2 of the Schedule, is in time, if brought within 
12 years from the date of such attestation, 
and this, too, though suchattestation actually 
took place more than 12 years after the 
&lienee had taken physioal possession of the 
land. When, therefore; a suit for possession 
is brought by the heir of the alienor, the 
Court must, in the first instance, seo whether 
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the alienation bas been attested before ‘a 


. Revenue officer. If it has, the Oourt'mnust 


then look to the date of such attestation, 
and if it finds that the snit Has been institut- 
ed within 12 years of that date, it must 
hold’ the claim to be within time. It is 
only in hose cases, when there has been 
(up to date of suit) no attestation before the 
Revenue officer, that the Oourt has to 
consider whether the anit has been hronght 
within 12 years of the date when the alienee 
took physical possession of the land. Limits- 
tion’ Acta aro to be atriotly construed, and 
this appears to me to be the literal in- 
terpretation to be put upon the provisions 


of the Schedule to the Punjab Act of 1900. 


. Upon this construction, it is clear, that plain- 
tiffs suit, which was instituted in March 
1908, ia within 12 years from the date when 
Dewa Singh obtained mutation of names 
in August 1898. The mere fact that Tek 
Singh and Dewa Singh had for many years 
previously been in physical possession of the 
land could notin the oiroumstanoe render 
the plaintiff's suit time-barred under Article 
2 of the Schedule to the said Act, In 
the present case the original mortgagee 
seoms never to have obtained mutation 
of names, but as his transferee did have the 
‘mortgage duly attested, I do not think that 
the omission of the former to effect muta- 
tion in any way affecta plaintiff's rights. To 
my mind it is immaterial whether mutation 
was effected by Tek Singh, the original mort- 
gages, or by Dewa Singh, the transferee of 
Tek Singh’s rights, In either case plaintiff's 
suit would be in time if instituted (as it 
was) within 12 years from-the date of such 
mutation. For these reasons I hold that the 
Divisional Judge was in errorin holding that 
plaintiff's suit was prima faore barred by the 
provisions of Article 2 of the Sohedule to the 


Punjab Limitation (Alienation of Ancestral - 


Land) Act, 1900, and I, therefore, accept this 
petition and remand the case to the lower 
Appellate Court for determination of the 
appeal. 


The Divisional Judge wil now have do 
to decide whether Rohela did execute a 
mortgage in favour of Tek Singh, and if so 
whether it is “valid and binding upon the 
plaintiff. 


Revision aocepied 
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(a. o. 84 M, 250.) 
MADRAS HIGH OOURT. 
Saooxp Civin Apear No, 92 or 1908. 
February 24, 1910. - 
Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. : 
LAKSHMINARAYANA NAINAR— 
£ DuraxDANT —ÀPPELLANT 
CST WE 


VALLIAMMAL AND OTHERS— PLAINTIFTi — 


Hasroxpmrs. 

Hikdw Law _Absol te estate—Gift over—Defeaeaace 
— Owrtaslment of absolute estate into life-estats. 

A rasinama filed in Oourt provided that the pro. 
perties therein referred to should be held and enjoyed 
in common by A, and B., and that in the event of A. 
having no issue, the ‘entire properties should 
belong to B., exolumively. A. died without leaving 
issue, He had alienased certain properties during 
his life-time; 

Held, thas the alienation could have no legal 
validity after tLé death of A. 

Eristoromom Dast v. Narendra Krishna Bahadur, 16 
J. A. 2; 16 0, 383; Bhoobeun Mohani Dedia v. 
Harrish Qhundra Chowdry, 5 L. A. 188; 3 0, L. R. 889; 
4 0. 28, followed. 

The absolute estate conferred upon A, was 
defeasible in the event o? failure of issue, and such a 
defessance followed by a`glft over in favour of a 
person in being is ectly valid under the Hindu 
Lav. s 

Sreemutty ‘Soorjeemonsy Dossee vw.. Desnobundo 
Mullick, 6 M. I. A. 520, 0 M. L A, 123, followed. 

: Second appeal against the decree of Mr. 
T. Gopalakrishna Pillai, Subordinate Judge 
of Salem, in Appeal Suit No: 43 of 1908, 
presented against the decree of. Mr. P. Yen- 
katarama Aiyer, District Munsifof Krishna- 
giri in Original Suit No. 253 of 1904. 

The Hon'ble Mr. L.-A. Gooindaraghava 
Ayyar, for the Appellant. ` 

The Advocate-General (Hon'ble Mr. P. S. 


Stoaswami Aiyar), for the second and third 


Respondenta. 


Judg ment.—The decisión in this case 
depends on the construction of Exhibit A. 
That was a rasinama filed before the District 
Munsif of Krishnagiri in Original Suit 


. No. 256 of: 1897. Peoria Ramaswami, the 


véndor of the first defendant, was the plaintiff 
in that case and the present third plaintiff 
was the then fourth defendant. The 


| rüsinama provides that the properties therein 


referred to ahonid be held and enjoyed in 
common by Peria Ramaswami and the then 
fourth defendant, and that in the event of 
Peria Ramaswami becoming issueless the 
entire properties should belong to'the then 
fourth defendant exclusively. Peria Rama- 
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swami has died without leaving issue. The 
question is, whether his alienation of the sgait 
properties during his life-time in favour of 
the first defendant cen have any legal validity 
after his death. Assuming that Peria 
Ramaawami had an absolute estate in n moiety 
of the properties, there is a clear gift over 
that moiety on his dying without issue to the 
' fourth defendant. In Sreemutiy Kristoromoney 
Dosses v. Maharajah Nérendro Krishna Bahadur 
{1)the Privy Council observed, with reference 
to an earlier decision of their Lordships in 
Hhoobun Mohini Debia v. Hurrish Ohunder 
Ohiwdry. (2), “In effect the -construction 
was that if Kasiswari left issue, the absolute 
interest given, to her in the firat instance was 
to remain unaffected, but if she Jeft none it 
was cut down to a life-interest. In the latter 
case nothing - had passed from the donor 
but the life-interest, and when that was 
spent he or his heir would lawfally re-enter.” 
The case in. Bhoobun Mohin: Debia v. Hurrish 
Ohunder Ohowdry (2), with reference to 
which the foregoing observations" were made, 

was one of gift to a cister "who and the 
generations boru of her womb were to enjoy 
the properties successively but no other 
heir of hers was to havea right or interest." 
Their Lordships held that the instrument 
conferred upon the sister on absolute estate 
but the absolute estate 80 given was " defeasi- 

ble in the event of & failure of issue living 
ab the time of her death i in- which event the 
estate was to rever}-to the donor and his 
heirs.” That such a defeasance followed by 
& gift over in favour of & person in being is 
perfectly valid under the Hindu law hee 
long been decided [see Sreemuity Boorjesmoney 
Dosses v. Deemobusdo  Mülkiok ^(8)]. "The 
effect of such a defeasance being to cub down 
the original absolute estate to a life-estate, we 
cannot accede to the contention that it ik 
only the property undisposed of by -Perig 
Hamaswami that can passto the fourth defend: 
ant in the former suit, The-alienstion by 
Peria Ramaswami in favour, of the ‘first 
defendant being invalid beyorid" his life-iima, 
the second appeal fails and is dismissed "un 
costa. 


| Appeal dismiseed. ` 
ay 16 È A. 29, 160. 883.- 
(3).5 I. A. 128,8 C. Cheri a 28. ~ 
(8) GM. I A.520,0 M.'L A. 123. 
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ALLAHABAD HIGH COURT. 
Letrers-Patest Appean No. 42 or 1911. 
August 1, 1911. 

Prassi: —Mr: Bichirds, K.O., Chief Justioa, 

and Mr. Justioe Banerji. 
JAGANNATH PE RSHAD —Pranrum — | 


APPELLANT 
| versus , 
BADRI PRASHAD AND OTHERS ——DAFESDANTE 
' ——KESPONDESTS. 


Joint land—Joini owners in esclusive possession of 
separats plois in abadi— Right to continue in eaclusive 


possession. 

Where joint owners are in exclusive possession of 
sepatate plota in the abadi they are entitled to oon- 
tinue such possession and enjoy it in such manner as 
they please so long as such user or possession does not 
interfere with the user of other owners of what isin 


their possession. 
Kwmudans Masuwmdar v. Rasiklal Hasumdar, il i 
W. N. 517, referred to. 


Tieilare Patent Appeal dins tha decree of 
Mr. Justice Karamat Husain, dated the 8th ^ 
of February 1911, in S. A. No. 364- of 1910. 

Mr. Damodar Das for the-Appellant. 

Mr. M. L. Agarwale, for the Respondents. 

Judgment.—this appeal arises out 
of a suit in which the plaintiff claimed a 
declaration that-he waa entitled to continue 
in posseasion of a plot of land in the abadi, 
and that the defendants had no right to 
interfere with his building a wall. The 
Court of first instance decreed the suit. The 
lower Appellate “Ooprt affirmed that decree. 
On appeal to this Court, howaver, the.decrees 
of the lower Courts were set aside and the 
plaintiff's suit dismissed. Tho findings of 
the lower Appellate Court, which are binding 
upon: us, are quoted in the judgment of the 
learned Judge of this Court as follows:—‘‘I 
find that the land in suit is part of the 
abad: of mowsa Sissolar which consista of 
three mahals and that this abadi has not 
been divided between the mahnals by de- 
marcations of the village map or on thè 
spob but that the owners of the mahal have 
been in separate posseasion of portions of 
it and that the plaintiff has been in poasession 
of the lend in sait”, Tho clear meaning of 
this finding is that the owners of each mahal 
have a separate portion of the abads of which 
they are in exclusive “possession. This was 
the defendant’s own casein the lower Ap- 
pellate Court, The’ dispute then was thet 
the defendants claimed that the particular 
plot on which the plaintiff wanted to build 
the wal was in their possession and no} 
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in the possession of the” plaintiff. . The 
learned Judge of this Court gays: |‘ À- second | 
appeal is preferred by the defendants and ^ 
' i$ is argued by their learned Counsel that the ' 
property being joint the plaintif has no 
right to build and he is rot entitled to the 
decree: given: him. This objection i is, in my 
opinion, sound", It seems to us that the 
learned Judge altogether loat- sight of the | 
finding .that the owners of the different 
wahals were all in exclusive possession of 
particular plots. The only inference which 
can ‘be drawn from this is that the parties 
by mutual consent allowed. the owners of 


the different mahals to separately enjoy the . 
different parta ofthe abads. In other words, . 


that there was an agreement, between the 
parties, this agreement must be inferred 
from the action of the parties themselves. 
So long, therefore, as this agreement cor-- 
tinues, the parties in exclusive possession of 
a part of the abadi are ontitled to use it 
and enjoy itin such way aa they please ṣo 
long. sa such user or possession does not. 
interfere with the user of owners-of other 
makal: of what is in their separate possession. 

This principle was fully recognised in the 
case of Kumudini Majumdar -v. Rasik Lal 
Majumdar (1). We think that the decisions 

of the Courts below were correct and ought 
to be restored. We acocardingly allow the 
appeal, set aside the decree of the learned 
Judge of this Oourt and restore the decree 

of the lower Appellate Oourte with costs of | 
both appeals to this Sure 
Appeal allowed. 
(1) 110. W. N. ‘617. _ 





b MADRAS HIGH COURT. ; 
Ourarsan Brom OrviL APPrau No. 87 or 1909. 
April 28, 1911. 
Present:—Mr. Justica Munto and 
Mr. Justico Abdur Rahim. 
Mrasrs. RAMSAY anp Oo., PRESENT 
SMORETARIES AAD TREASURERS Or 
THN MADRAS EQUITABLE ASSURANOR 
SOOIBTY-—-Arrariante 


terfus > 


Tus OFFIOIAL ASSIGNEE or MADRAS—.- 


RESPONDENT. 


Banker and Customer—Appointment of Banker as 4 


Secretary and Treasurer of an Insurance Fooiety— Banker 
muring up-Society’s moneys with his own—Insolrency of 
Panker—Trust—Pr ovine anem (I cf 1907), 


"~ 


s. deris TENS payment, tests Jor. determining 
aad C Bankers, were ap Secretaries and 


Treasurers of the plaintiff, society and in that capacity | 


had oharge of the sooioty's moneys. They, however, 


used the money In their banking business. A pass . 


book was used for convenience, but no. cheque book 


waa eyer issued to the society. On A, asd Oo, 


Deed, insolventa: 

Hold, (1) that'the bank was Hable to the society as 
trustees of the latter and that the plaintiff pone 
an ordinary customer of tho bank; 

(3) that in the absence of speoiflo evidence of mis. 
&ppropris&iion by A. and Co, ihe mere fact shat 
_ they mixed up the socioty's moneys with their own, 
' gave rise to no question of voluntary payment to i 
preference of the socloty within the meaning of 
section 24 of the Indian Insolvency Act. 

The test of a ‘voluntary’ payment is, whether it 
wes made spontaneously by the debior of his own 
accord, if so; it will be presumed to have been made 
with &viow to give preferenoe to one creditor over 


the others. If, on then other hand, the "ange ig s 
c 


made under the pressure ofa demand from the: 
ditor, or because of pressure arising from outside 


“oircumstanoes and influencing the mind of the cre. 


ditor, such as the existence of a special agreement or 
& possible danger of prosecution, or ifthe paym 
"was made in the ordinary course of businoss, and 
payment would -hot bé' deemed to be voluntary. 


Appeal from the judgment of the Hon'ble - 


'Mr. Justice Hakewell dated 25th August 
1909 in C. S. No. 210 of 1907. - 
Mr N. Grant, instruoted -by Messrs, David 
and '"Brighitoell, for the Appellants.’ T 
Messrs. K. Ramahath’ Shenat, D.” M. G. 
Downing, instructed by Messrs, Short ane. 
Bewes, for the Respondent. . 
Judgment. P 
Munro, J.—Tho facts are fully, set ont i in 
the judgment of Bakewell, J., and need not bé 
repeated. The -firat* question which arises 
for determination is, whether, as found by the 
learned Judge, Messrs. Arbuthnot and 
Co. wers-the Bociety'a bankers. I am olearly 
of opinjon on the evidence that they were 
not. Messrs; -Arbuthnot and Co. were the 
‘the Secretaries «nd Treasurers of the Society. 
‘They also carried on a banking business, 
and the evidence proves no more than 
that they dealt with: the ,funds of the 
, Booiety i in the eame manner as they dealt with | 
monies received from their banking con- ` 
stituents, probably, in the first instanoe, for 
no other reason than that of convenience. 
"Ib was not alleged inf the written. statement 
ibat Messrs. Arbuthnot and Co. held the 
Society's money as bankers, nor was there 
any issue Which raisedthe question. “On the 
other hand, the written statement and the 
issues treat the fociety’s money as 
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held by Messrs. Arbuthnot and Oo. as 
Secretaries and Treasurers, and in the 
annual balance sheet. the Society's cash 
balance is always shown as ‘cash with the 
Secretaries and Treasurers’, The mannerin 
which the Society's funds were entered in the 
accounts of the banking department doss 
not prove anything in the eiroumstanoes of 
the case. The argument for the respondent 
on this point was mainly based upon the 
existence of Exhibit E which is a book show- 
ing receipts and disbursementa on account 
of the Society. This book is in the same form 
as the pass book issued by Messrs. Arbuthnot 
and Oo to their banking constituents but, in. 
my opinion, it also prove’ nothing. Gon- 
venience will furnish an ample explanation. 
Messrs. Arbuthnot and Oo. requiring’ an 
&oooünt book not unnaturally utilised a book 


which was ready to their hand. No cheque . 


book was ever issued to the Society though 
_ there was printed in Exhibit E a notice that 
constituents oan only draw üpon their bank- 
ing accounts on the forms furnished by the” 
, bank. 
.-. The position then simply is this, Mesars. 
Arbuthnot and Co. held the funds of the 
Society aa ita Secretarios and Treasurers and. 
consequently in a fiduciary capacity and 
they committed a breach of trost in uaing 
the money in their banking business and in 
not carrying out the directions given to them 
in the minute of the Slat July 1906. This 
being found, there is no dispute that Mesara. 
, Arbuthnot and Co. became debtors to the 
Society, and it is contended for the respondent 
"that the Society can only ‘rank -with the 
unsecured oreditora in respect of the. amount 
represented by the Government promissory- 
.notea now in queetion. The answer to thie 
.18 that it waa the duty of Messrs. Arbuthnot 
and Co. not to mix the money of Society 
which they held as ita Secretaries and 
Treasurers with their own money, and that 


the Society's money is recoverable from the © 


unspent balanoe in their hands at the time of 
' the insolvency [See In re Halletis Hetats (1) 


. referred to in Official Assignee of Madras v. 


Smith (2)]. . It is not contended that the 
assets of Messrs. Arbuthnot and Oo. - are 
.not sufficient to meet this and other pre. 
ferential ` olnims. 

(1 (1879-80) 18 Oh. D. 600; 40 L. J, Oh 415, 42 
.L. T. 421 ; 28 W. B. 782. , 

(2) 82 M. 68, 1 Ind, Ogs. 712, 5 M. L. T. 164, 


In these oiroumstanoces, . 


the question of EN T preference does 
not arise, and I think the 'plaintiffs'.are 
entitled to-the declaration asked for unless 
certain other objections taken by the learned 
Judge to the grant of the declaration are good. 

‘The learned Judge held that-the plaintiffs 
"ere not entitled to ane. But the Counsel 
for the respondent concedes that the plaintiffa 
who are the -Becretaries of the Sooiety are 
entitled to sue and. under Act VÍ of 1869, 
the Seoretaries are the proper persons to sue. 
The learned Judge was of opinion thaé all 
necessary parties were not joined in the suit 
bat no objection on this score was taken in 
the: written statement. No doubt any 
deoree that may be pasaed in this suib 
will not bind the Secretary of State as he is 
nol a party, but ibis so extremely unlikely 
that he will raise any difficulty about 
recognising the title declared by the Conrt, 
that I do not think his absence is sufficient 
reason for refusing declaration. Sse 
Hoamohunder Sanyal v. Sarnamoyi Debi (8). 

Finally, the learned Judge held that the snit 
for a declaratory decree was bad because 
other remedies were open. :- What those other 
romedies were, are not, to my mind, cléarly 
indicated and no objection on this score was 
taken in the-written statement, nor was 
there any spacific issue sbout it. Counsel 
for the reapondent suggests that the plaintiff | 
might have sued the Secretary of State for 
the integosb due on the promissory-notes. 
But, as held above, the Secretary of State is 
not an absolutely neoessary party to this 

suit and is not likely to require a suit to 
make him pay the interest to the party . 
found entitled to the notes. I would, there- 
fore, reverso the decree of the learned Judge, 

and give the plaintiffs a domes CY. prayed. 
with oosta throughout. 

Abdur Rahim, J, —I have. d oome to tha 
conclusion that the judgment ofthe learned 
Judge cannot be sustained. - 

Messrs. Arbnthnot and Co., who carried on 
the business of bankers, wereappointed Secre- 
tariea and Treasurers of the Madras Equit- 
able Assurance Society which is a Life Assur- 
ance Society governed by an especial Aob and 
in their capacity as such Secretaries and Trea- 
surers received monies belonging to the 
Society. Ou the 31ab “July 1506, it appears 
that Arbuthnot and Oo. had an -avail- 


able cash balance of Rs. 89,272.5-7 BN 
(8) 28 O. 854 at p. 350, 
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ing to tha Society-and it was resolved on 
that date by the’ Directors that out of: this 
sum Rs. 75,000 should be inveated in the 
purchase of Government _papers. In pursa- 
anoe.of thet resolution Arhnthnoi and. Oo., 
bought Government promjssory-notes of the 


nominal value of Ha, 25,000 on behalf of the : 


Booiety on the 7th of August 1906. No 
question has been raised as to these notes. 
On the 9th October 1908 the firm of Arbnth- 
nots bought in their o name (lovern- 
ment promissory-notes of? the -value of 
Hs. 25,000.from the National Bank. . This 
‘purchase was first entered in a suapense 
&ocounb bnt on the llth Netobar, that is, 
afterwards, the Society was debited with the 
coat of these securities. On the 20th Ootober 
the firm of Arbuthnot and Oo. sold Govern- 
ment  promissory-notes of the value of 
Hs. 10,000 to the Society and the securi- 
ties were entered to the oredit of the Society. 
On the 22nd Ootober Arbuthnot and Co. 
presented a petition in insolvenoy and A 
vesting order was made. On that date the 
Government promiasory-notes for Ra. 25.000 
and Ra. 10,000 to which this snit relates 
stood in the names of Sir George Arbuthnot, 
Obsirman of the Directora of the Society, 
and of thetwo other Directors of the Society. 

Upon the facts the first qnestion that arose 
was, whether Arbuthnot and Co. who held 
the Society’s funds sa Ssoretaries and 
Treasurers held them as trustees. There oan 
be no donbt that when Arbuthnot and Co. 
received the monios of the Society in their 


capacity as Secretaries nnd Treasurers of that: 


Society, they received them as trustees, It 
has been contended on behalf of the Official 
Assignee, and that seems also to be the 
finding of the learned Judge, that the Society 
was an ordinary customer of Arbuthnot's 
bank. There is no evidence to show, and in 
fact ib was never alleged, that the Society at 
any stage opened an ordinary current or 
deposit account with Arbuthnot and Co.'s 
bank. The Society was nover given a cheque 
book and it | 
means of cheques. But 
thai, as a matter of fact, Arbuthnot and 
Co.'s bank did with the sanction of the 
Directors treat the Society’s*money like their 
ordinary customer’s money and-thia is what 
the learned Judge finds. With all respeot to 


him, there is really no evidence to justify 


such a eonolusion. All that is relied upon, 


never drew money by- 
it is argued. 


in order to make out that the Society some- 


‘how or other became a oustomerof Arbuth- 


not- and Co's. bank although it never 
had a cheque book nor-drew money’ by 
means of cheques and did not have a 
deposit atoount, is that the Society’s account 
which Arbuthnot and Co. as Seoretaries and 
Treasurers had to keep was copied from the 
ledger into a pass book. No doubt the 
book in which these. entries are made 
is one of the ordinary pass books 
issued by the bank to ita customers. 
To my mind, however, this proves nothing; 
having regard to the other circum- 
stances it is clear that'a pasa book waa 
used in this case,. merely for the sake of 
convenjence, and not because the Society 
had a banking acocfint with Arbuthnot and 
Co., whioh in fact it had not. Reliance is 
also placed on a vague and general statement 
elicited in crows-examination from one of the 
witneases, Mr. Oronan, to the effect that there 
was no differenoe between monies paid to the 
credit of the Sosiety and those paid to the 
credit of-any other client of Arbuthnot and 
Oo. This statement does not meam that the 
Sociely was in facta customer of the bank. 
On the other hand, the reat of Mr. Cronan's 
evidence is absolutely clear to show that 
the Society never had any acconnt with 
Arbuthnot and Co. and this evidence agrees 
with the admitted facts ofthe case. In fast, 
it does: not appear to have ever been the 


case of the Official Assignee that the Society . . 


was & customer of Arhothnot and Co's bank.. 
It is next contended on behalf of the 


- Official Assignes that the firm of Arbuthnot 
‘and Oo, at any rate, misappropriated: the 
.Society’s money and, therefore, the Society 


must be content to rank with the general 
creditors of theingolvents. But all that has 
been proved in this connection is, that the 
Arbuthnot and Oo. mixed up the money of , 
the Booiety with their own money. They had 
an account with the’ Bank of Madras and 
ib appears that® moneys belonging to the 
Society used to be paid by Arbuthnot and 
Co. into the Bank of Madfas in the same ac- 
count. No doubt, ib was the duty of 
Arbuthnot and Co., as Secretaries and 
Treasurers of the Society, not to mix up’ 
the Society's money with their own money 
and it might be seid that such mixing up 
was a.breach of trust on their part AB 
Secretaries and Treasurers ; but that in- itself 
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doea not amount to misappropriation by them 
of the Society’s money. It is & well-established 
rule of equity that if trust money is mixed up 
with the trustee’s private money, then, the 
trust will havea lien on the aggregate amount, 
and any sum which mgy be drawn by the 
trustee for his own use will be deemed to have 
been taken out of his own money. However, 
it was on the part of Arbuthnot and Co. to 
blend the Society's mdney with their own in 
the first instance, they must be held to have 
subsequently ear-marked and separated the 
trust-money from their own money when they 
made purchases of the Government securities 
in question on behalf of the Society. Itis 
diffieonlt to see, in thése ciroumstances, how 
it can be said that Arbuthnot and Oo. ap- 
propriated the sums in question to sbo, own 
use, 

If there was no appropriation then no ques- 
tion of "voluntary" payment to or preference 
of the Society within the meaning of section 
24 of theIndian Insolvency Act arises. But 
even if it could be held, in the circumstances 
of this case, that Arbuthnot and Co. did, as a 
matter of fact, misappropriate the Society's 
money and thereby turned themselves into 
an ordinary debtor of the Society, I should 
have no hesitation in holding that what 
took place on the Qib, llth and 20th 
October did not amount to a “ voluntary" 
payment or preference within the meaning 
' of the Bankruptoy Law. It bas been con- 
tended by the learned Counsel for the Official 
Assignee that section 24 of the Indian In- 
solvency Act, which forbids all voluntary 
payment within two months of the act of in- 


Bolvency if the insolvent was in insolvent ` 


circumstances at the.time, lays down, a rule 
of wider scope than the rule of English law 
which requires that a payment by an ingol- 
vent must be with a view to give fraudulent 
preference beforeit can be'impeached. But 
I do not think that there is really any. sub- 
stantial difference between the English law on 
the point and the law: as enacted in section 24 
of the Indian Act, so far as the present ques- 
tion is concerned [Seo In ro Dhanjibhas A harzeiss 
(4) | Under the English Law, if a payment is 
made with a view to give Dic rone to one 
creditor over the other oreditora, it will be in- 
valid and the English decisions go to show that 
& payment would be regarded as being made 
with a view to give preference lo a particular 

(4) 10 B. H, C, R. 327 
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creditor if it was made "voluntary". ` (£e9 
Halsbury's Laws of England, Vol. II, p. 288). 
Then, judging by the test of what is or is nob 
a ‘voluntary’ payment within the meaning of 
the Bankruptcy law as expounded in the 
English cases on the anbject, there can be 
no question but that the payment in this 
oase could i in no sense be called "voluntary". 

The test of a "voluntary" paymentias, whether 
ib was sponteneously made by the debtor of 
his own motion; if 80, it will be presumed to 
have been made with a view to give preference 
to one creditor over the others. If, on the other 
hand, the payment was made under the 
pressure of'a demand from the creditor or be- 
cause of pressure arising from outside circum- 
stances and influencing the mind of the creditor, 
such as the existence of a special &greementor . 
& possible danger of prosecution; or if the 
payment was ‘made in the: ordinary course of 
business such payment would not be deemed to 
be voluntary (Halsbury's Laws of England, 
Vol. LL, pp. 284-5). It is for the Official 
Asrignes to make out affirmatively that a 
particular payment Was ‘voluntary’ , that is, 
the payment was in fact made in order to. 


. or with & view to give preference to s partT- ' 


cular creditor. 

In this osse, if Arbuthnot and’ Co. had ~ 
misappropriated the trust money and thereby 
committed & breach of trust and subsequently 
wanted to repair the breach of trast by making 
the purchases in question which apparently 
was their intention, the cases of Sharp v. 
Jackson (5) and Im 16 Lake (6) show that - 
the payment would not be regarded as 

“voluntary”. Besides, on the 8185 July there 
was & distinct direction by the Directors of 
the Society for the purchase of Government 
paper of the valueof Hs. 75,000 and there 
cannot be the least doubt that the Govern- 


ment promissory-notes baught on the 9th 


October and 20th October were bought for the 
Society, in order to carry out that direction 
in the same way as the Government paper 
of the value cf Ra, 25,000 which was bought 
on the 7th August, The learned Jadge has 


distinguished the latter purchase from the 


other two purchases because of the delay 


‘of nearly two montbs intervening between 


ihe date of the resolation and the pur- 


(5) (1809) A O. 419;68 L. J. Q. B. 806, 80 L. T. 
841; 6 Manson, 204. 

(8) (19001) 1 K. B. 710, 70 L. J., K. B. 390; 84 L. 
T. 480; 40 W. R. 201,8 Manson 146. . 
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chases in dispute. This delay, in my opinion, | 


18 not sufficient to show that the purchases 
in-question were not made in pursuance of 
the resolution of Slat July. I do not find 
any suthority for the proposition that when 
there has been a demand or a special agree- 
ment of the nature proved in this case it 
should be immedistely carried ont or other- 
wise any payments though made in pursu- 
anos of it must be deemed to be “voluntary”. 
The proposition seems to me to be untenable. 
The cases where & creditor gives time to the 
debtor to pay, have, in my opinion, no appli- 
cation to the facts of this case. Arbuthnot 


and Oo., in view of the resolution of the 31st - 
July, might well have regarded themselves ' 


as legally bound, and in fact they were so 
bound to make the payment which they did 
actunily make. 
take the case out of the rule relating to 
one payments. [See In re Orawford 
7) 1. 4 


Į am, therefore, of opinion that, looking at 
the case from any point of view, the claim of 
the plaintiff must be allowed. 

As regards the technical objection regard- 
ing the form of the suit ib is enough for me 
to say that I agree with my learned brother 
that there is no substance in those objections, 
and such objections should not have been 
raised at the last stage of the suit. | 

The appeal will, therefore, be allowed and 
the plaintiff will have a decree as prayed for, 
with costs of this appeal and before the 
learned Judge of the Court below. 

Appeal allowed. 

(7) 8 Oh. App. 758. " 





' (x. o. A Bnr. L. T. 156.) 
LOWER BURMA OHIEF COURT. 
Ssoonp Civiu Appwat No. 188 or 1910. 
Anguat 4, 1910. 
Preseni:—Mr. Justice Twomey. 
. Md KYA YRIT arp ANOTHER— DEFENDANTS 
+ APPELLANTS : 
versus E j 
A. R.M. 8. V. E, BY toeie Acexr KARU- 
PAN CHETTY—Pratixtiry— RESPONDEAT. 


Promissory-ncte— Oonsideration—Oredstor’s | forbear-' 


anos to ewe a. sufficient consideration. - 

Where & pro-note was executed by five persons in 
consideration of old debts incurred by only three of 
them and where ona suit brought on the pro-note, 
the other two signatories pleaded denial of receipt of 
any eration: 


That would be sufficient to . 
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Held, that as the two conteating defendants were 
closely related to the actual debtors, tha oreditor’s - 
forbearance to sue the latter was a sufficient con- 
sideration for their promise, 

Sezond appeal against the decree of the 
judgment ‘of the Divisional Court of Toungoo 
in Oivil Appeal No 15 of 1910, dated 4th 
June 1910, brought against the decres and 
judgment of the Sub-Divisional Court of 
Dabein in Civil Ragalar No. 14 of 1902 on 
18th December 1909. i 

Facts.—One`of the grounds of this 


 &ppeal was that the lower Court erred in law 
- in holding the consideration for the pro. note 


proved, so far as appellants are conosrned, 
and in distinguishing the present case from 
the ruling in V. Sesha Iyar v. Bivayt Mongal 
Dass Jos Varu (1), as the appellants had no- 
thing to do with the allegad consideration of 
the old debts, 7 

In the course of the jadgment the Divi- 
sional Court had remarked on this point as 
follows : — 

“As regarda the second point, iko appellants’ 
learned Advocate urges that as appellante Nos. 
3 and 5 had nothing whatever to do with 


“the old debta for which Exhibit A is alleged 


to have been executed that they received no 
consideration, and in support of his argument 
cites the case of V. Sesha lyor v. Bavaji Mas. 
gal Dass Jos Varus (1), Y am unable to see 


‘how the ruling cited is applicable to the 


present suit. In the present case money 
was due on old pro-notes from three of the 
appellants to the respondent and in considera- 
tion for the latter not bringing a suit, the 
third and fifth appellants, jointly with the 
first, second and fourth appellants, executed 
Exhibit A for the amount due. Under the 
circumstances, it would be ridiculous to hold 
that. there was no consideration. - Therefore, 
I decide point No. 2 in the negative and dis. 
miss the appeal with coste.” 
Judgment.—The judgments of the 
lower Oourts show there was some evidence 
that the appellants were present at the exe- 
oution of the pro-note in suit and joined im 
the executio of it. The finding that they | 
were joint exeontanta cannot be questioned 
in second appeal. It appears that the ep- 
pellants were not responsible for the previous 
debts in respect of which the pro-note was 
taken. But they are closely related to the 
actual debtors and the creditor’s forbearance 


, Q1) 20 M. L. J. 144,7 XL L. T. 85, 6 Ind, Oas. 757. 
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io sue the latter was sufficient consideration 
for the promise given by the appellanta. 
The case is clearly diatinguishable from that 
cited in the memorandum of appeal where 
the defendant'a plea of no consideration: was 
based on the allegation that-he was a mere 
name-lender." 
The appeal is dismissed. ` 
Appeal dismissed, 





(r. c. 4 Bur. L. T. 156.) : 
LOWER BURMA OHIBF' OOURT. 
Orvin Reviston No. 14 or 1910. 
` January 13, 1911. 
Present:—Mr, Justice Twomey. 
MAUNG KAW PE-——DrraspAWT—ÀPPLIOANT 
cereus 
MAUNG SAN KYI—Puatatire— 
HESPONDEXT. 
Civil Procedwie Code (Act V of 1903), s. 115—Revi- 
sio» — Material wregularity—Wrongly placing burden 


of proof — Burden of prooj —Plaintif alleging Sn 00R di- 
tional taking orer of liability. 

The placing of the burden of proof on the wrong 
party amounts to a material irregularity and justifies 
intervention in revision under section 115, Code of 
Civil Procedure. 

A owed a dobt to B B. alleged that A.’s, brother C. 
unconditionally took over the liability. C , replied he 
only agreed to sot off the amount against the price 
of bricks which B. might purchase from him: 


Held, that the ied of proving that the Hability 
was token over uncondi&ionally was on B. 


The appeal against the jadgmert of the 
District Judge, Hanthawaddy, in Civil Appeal 
No. 155 of 1909, setting aside tlie judgment 

.of the Township Judge, Taikkyi, in Civil 
Regular No. 294 of 1908. 

Mr, Harvey, for the Applicant. 

Mr. Pali, for the Respondent. 

Judgment.—Kan Pe’s brother Po 
Nyan owed Rs. 85 for & ring to San Kyi. 
The plaintiff San Kys case is, that by 
agreement between the three parties, Kan Pe 
took overhis brother's liability. Kan Pe, the 
defendant, on the other hand, alleges that 
he did not agree unconditionaly to pay the 
money for his brother, bnt agreed that if 
San Kyi bought bricks from him, he would 
set off the amount dae for the ring against 
the price of the brioks, and he states that 
San Kyi agreed to buy Ha, 95 worth of 
bricks. 

The burden of proving the terms of the 
new contract, which was substituted for the 
old one, Jay upon the plaintiff San Kyi. On 
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his producing evidence- that Kan Pe took 
over Po Nyan’s debt unoonditionally, it 
was open to Kau Pe to rebut this evi- 
denco by showing that the new contract 
permitted him to pay off the Re. 05 iu 
bricks. The evidénce produced by the plain- 
tiff is not strong. The only witness who 
speaks directly to the alleged agreement by 
Kan Pe to take over the debt unconditional- 
ly ia San Kyi’s own brother Po Si. The 
plaintiff said that four independent witnesses, 
Ba Nyan, Mg Pan, San Nyun, and Maung 
Kin, were present when. Kan Pe.agreed to 
take over the debt. But none of these per- 
sons was called to prove the agreement. The 
witnesses, Tun Gyaw and Tha His, forthe ~ 
plaintiff, were not present when the agree- 
ment was made and it certainly appears from 
their evidence, that Kan Pe all along claimed 
that he had undertaken only to supply bricks 
to the amount of the debt. As & matter of fact, 
San Kyi tookonly a few rupees, worth of 
bricks from Kan Pe. . 

The Township Court holding correctly that 
the burden of proof was on the plaintiff decid-- 
ed that he had not discharged it and dismiss- 
ed the suit. 


The District Court on sppeal remarked 
that defendant by his own admission : un- 
dertook to take over his brother’s debt 
and it was for him to prove that the 
debt was to be: paid in a partionlar way. 
There is no admission by the defendant that 
he took over his brother's debt. The defend- 
ant’s version, as already noted, is that he 
agreed to let the debt be set off against the 
price of any bricks the plaintiff should 
buy from him. This is an entirely different 
thing. 

In wrongly placing the burden of proof on 
the defendant, I think the District Court oom- 
mitted a material irregularity whioh justifies 
interference in -revision uħder section 115, 
Code of Oivil Procedure. 


The District Judge's finding that even if 
the burden of proof were on the plaintiff, 
the defendant should certainly have failed, 
depends-upon the Judge's erroneous assump-- 


‘tion that the defendant had admitted taking 


over his brother’s debt. It isclear, I think, 
that the evidence of the plaintiff’s brother Po 
Si was not sufficient to prove the plaintiff's 
allegationa, in view of the fact that four inde- 
pendent outsiders are said to have been present 
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at the alleged agreement and none of them 
was called to produoe it. 

The decree of the District Court is set 
aside and the decree of the Township 
Court is restored. The respondent wil pay, 
the costs of the applicant in all Courts. 


- Appeal sei ands. 





As. c. 4 Bur. L. T. 157.) 
LOWER BURMA CHIEF COURT. 
Becosn Oivin Arrear No. 243 or 1909. 
August 25, 1910. - 
Present: —Mr. Justice Twomey. 
MA NGWE AND OTRERS—ÁPPBLLANTE 
COT fW 
MAUNG PO SAN-—REbSPONDENT. 
Mortgage by managing member—How -far binding 
on others. 
Oertain land'was mortgaged by a person who ma- 
naged the affairs for his mother who was blind. 


She authorized the writing of her name at the. 


foot of the document, and accompanied the mort- 
gagor to the mortgagee for tho money: 


Held, that the Fore was binding on her end 
her heirs... 


Appeal from iba judgment of the Division- 
al Oourt of Delta Division, in Civil Appeal 
No. 20 of 1909, confirming the decree of the 
Sub- Divisional Oourt of Yandoon,in Civil Suit 
No. 22 of 1908. 

Mr. Villa, for the Appellants. 

Mr. Rutledge, for the Respondent. ^ 

Judgm ent.—Tho plaintiffs-appellants 
aued for & declaration of their title to certain 
land proclaimed for sale under “a mortgage 
decree in favour of Po San, the defendant- 
respondent. 

The. plaintiffs-appellants are the mother 
(Mi Ngwe) and two aistera (Mi Kya U and 


Mi Ne Bwin) of Maung Shwe Bein, deceased, 


the actual mortgagor. The land was cleared 
by Mi Ngwe and her husbsnd (deceased) 
many years ago. When ghe became & widow, 
she continued to work ‘it with ‘her children. 
Her son, Shwe Bein, lived.with her and 
there can be no doubt that he managed 
all her affsira for her up to the time 


of his death, three years before the suit. At. 


the time Mi ,Ngwe, who is over 80 years old, 
had been blind for some ten years. The 


mortgage to Pu San took place in 1904. Shwe- 


Bein who executed tho mortgage instrument 
as mortgagor described thé land as his own. 
Besides Shwe DBein's signature, the: names 

of Ali Ngwe and. her two daughters, Mi Kya 


- 
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7 foot of the document. 


- interest in the land, .16 is olear thet Po. 


7?5" 


U.and Mi Ne Bwin, are appended. It is 
shown that these women touched the pan ard © 
authorised the writing of their names at 
The names are writ- 
ten pnder the name of one Aung Myst who 
signed as a witness (Ath:) but who apparent- 
ly was not present at the execution af the 
document. Po San states that they all agreed 
to the mortgage, but. .Bhwe Bein alone - 
signed as mortgagor, because it was nat con- 
venient for his old mother and his sisters to 


attend the Registration office. Mi Ngwe and 


her daughters did not sign as witnesses of 
execution, for the evidence shows that Shwe 
Bein signed at & different time. The only ex- 
planation is, that Po-San required them to sign 
as co-heirs agreeing tothe mortgage af the 
land by Shwe Bein. There is evidence which - 
both the lower Oourta believed that Mi Ngwe 
went with Shwe Bein to PoBan for the money, 
Hs. 650, and there is also evidence that on 
Shwe Bein’s death Mi Ngwe gave over the 
land to Po San in satisfaction of his debt but 


^. changed her mind shortly after wards and took 


it back again. ; 

In his suit on the mortgage, Maung Po San 
sued Mi Ngwe and Shwe Bein’s widow only ir 
their character as legal representatives of 
Maung Shwe Bein and the decree was acoord- 
ingly granted only in respect of Shwe Bein’s 
San 
ought to have sued Mi Ngwe in her personal~ 
capacity-alao, for his contention was then, as 
itis now, that the mortgage bound Mi Ngwe 
as well as Shwe Bein. These are the only 
two persons whe had vested interests in une 
land. 

This is no case of dikana Po San was 
not misled.- He knew that Mi Ngwe had an 
interest in the land jointly with her son. Itb 
is clear that he got her to sign the docnment 


- in the belief that, though she was-not express- 


ly mentioned as partowner and co- -mortgagor,. 


her signature would bind ber all the same. I 


think there can be no doubt that it does bind 
her. Though the transaction was in form a 
mortgage by.Shwe Bein alone, it was sub. . 
stantially a mortgage by him an4 his mother 
jointly. Po San's omission to implead Mi 
Ng'wo personally in the mortgage-auit might 
have inconvenient results, if section 8& of the 
Tran&fer of Property Act were in force. Aa&it 
is no in force, and there was nó imperative 
provision of law requiring Po San to join all 


interested persons as co-defendants, I think 
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the formal defect in the frame of the suit is of 
no material consequence in ihe particular 
case, Mi Ngwe was not prejudiced by the omis- 
sion to sue her in her peraonal capacity. She 
was defendant in a rep ntative capacity 
and should be held, I think, to have had suffi- 
cient representation of her personal uptereete 
also. i 
Tn the groundaof sppeal, itis urged that the 
-Divisional Judge’s methodof hearing the ap- 
‘peal was illegal and irregular and that the ap- 
pellants were thereby prejudiced. This oon- 
tention is not pressed and ‘it i nob appear 
to be well-founded. 


lam satisfied that the lower Courta were 
right in dismissing the claim of the plaintiffa- 
appellants and this second appeal is dismissed 
with cosis. 


Appeal dismissed. 
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(a. o. 4 Bur. GT. 158.) i 
LOWER BURMA OHIEF OOURT. 
Bezciap Szcosp Umi Arrear No. 25 or 1910. 
February 17, 1911. 
Present; —Mr. Justice Parlett. 
. MA SHWE YIN— Daras DiRT— APPELLANT 
versus 
MAJSHWE NYUN--Pramrm— 
HesPOXDENT: 

Buddhist | Laso— Adoptsos —Proof—110 adoptions 
palid —Nvidence of adoption, 

Where it was proved that tho plaintiff, who claimed 
to be the adopted daughter ofa Buddhist couple, 
and had lived with the couple from the age of 3 years. 
and the plaintiff's mother as well as othors had stated 
that the old couple had told them that they had 
adopted the plaintiff and that she was generally re- 
garded as their daughter: 

Held, that the adoption had been amply proved. 

Inasmuch as even children of well-to-do parents 
often assist in cultivating the family acres, no infer-- 
ence against adoption can be drawn from the fact 
nen an sdopted daughter worked in the fields for 


her adoptive parents, ' 
A second adoption daring the life-time ‘of the first 


adopted child is not prohibited by Burmese Buddhist. 


- law, P bog it is unusual. 

Appeal against the decree of the Divisional 
Court of Hantbawady m Civil Appeal No. 60 
of 1909 ‘reversing the decree of the Sub-Divi- 
sional Court of Tharrawady in Civil Regular 
No. 1 of 1908.1 

Mr. Palit, for the Appellant. 

Mr. Hartey, for the Respondent. 
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J udgment.—The appellant urges that 
plaintiff was bound to give strict proof of her 
adoption and that, having failed to do 8o, she 
cannot succeed and her suit should be dis- 
missed. It is true that the Court of first in- 
atence, though it recorded no specifo finding, 
seems to have held that plaintiff failed to 
prove her adoption, but the learned Divi- 
sional Judge has gone fally into the evidence 
aud given sound reasons for coming to a con- 
trary conclusion. It is clear that she liv- 
ed nearly all her life with the couple alleged 
to have adopted her, from the age of 3 years; 
there is her mother's evidence as to the adop- 
tion and that of others to whom the old 
couple stated they had adopted her and of 
others which goes to show that ahe was 
generally regatded as their daughter. 

No grounds are urged for holding that the 
Divisional Judge erred in his finding that 

plaintiff had discharged the burden of proof 
that layon her. The only evidenca that in 
any way rebuts plaintiff's case is to the 
effect that she worked iu the flelds for 
her adopted parents. -Inasmuch se child. 
ren of even well-to-do parents often assist 
in cultivating the family acres, I oon 
sider no inference can be drawn from this 
against adoption. The Divisional Judge has, 
further found that defendant proved that she 
too, was adopted. It may, no doubt, be unusual 
for & conplatéyadopt a second child in the 
life-time of the first, but there is nothing to 
prevent it and the fact that a second child: 
and she, the danghter of the first, was adopt- 
ed in the life-time of tha first does not, in my. 
opinion, disprove the first adoption or show. 
that il bas been formally terminated. The 
adoption of the second child would be an. 
obvious means of ensuring that she shonld 
share in their estate without having to wait 
for her own parenta’ death. 

I gee no sufficient grounds to interfere, and 
dismiss this appeal, appellant to pay re- 
omen 8 costs in this Court. 

Appeal dismtsesd. 
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' (a. c. & Bur. L, T. 159.) 

LOWER BURMA OHIEF COUBT. 
BenoruL:Szooxp Orv Apparat No. 79 or 1910. 
July 8, 1910. 

Present; — Mr. Justice Twomey. 

MI MYIT-—PrarwmTIFF—À PPERLLANT 
versus 
U OHAING AND AWOTHRR——I)EYANDANTA— 


RESPONDENTS. 

‘Evidence Act (I of 1872), s. 110 —Bwrden of proof— 
Onus proband! oa the party out of posssssion—Shifting 
of onus. 

It was sought to eject the defendant from a house 
which .had been in his: possession for. 6 years 
without: interruption on the ground that he 
first. entered the tem y with the per- 
inission of the plaintiff's father: in reply, the Berend: 
ant alleged & sale: 

Held, thab the burden of proving permissive occu. 
ae clearly lay on the plaintiff. 

The burden of proof boda ui be shifted unless 
the plaintif has made out a prima facie case. 

W. Innes v. Asgar Ali and another, P. J. 456, 
referred to and approved, 

Appeal against the decree of the District 
Court of Tharrawady, in Civil Appeal No. 
120 of 1908, reversing that ~ of the 
Township Court of Letpadan in Civi Re- 
gular No. 311 of 1909. | 

Mr. Mg Hypaw for the Àppellanta. 

Judgment. —Tie plaintiff (appellant), 
Mi Myit, sued to eject the respondent U Oha- 
ing from a house and land which had been in 
his possession without interruption for five 
years. Mi Myit who holds Letters of Adminis-- 
tration tithe estate of her father Po Hlaing. 
pleaded that U Ohaing was allowed by Po 
Hlaing to oocupy the premises temporarily. 
U Chaing, on the other hand, pleaded that 
the house and land bad been sold to him’ 
by Po Hlaing. The burden of proof lay 
upon the plaintiff. She had to prove that 


U, Ohsing who is in lawfal possession, is not , 


the ownerand she had to prove it in the. 
particular way indicated in the plaint, t.8., 
by evidence establishing beyond reasonable 
doubt that U  Ohaing's possession was 
permissive. The Township -Oourt was, 
therefore, entirely. wrong in placing the 
burden of proof on the defendant and in 
framing the following issue as the only 
isssuo in the suit.— Did the plaintiff's 
deceased parents sell the house and site in 
dispute? If so, is the sale valid?” 

The plaintiff called two witnesses to prove 
ibat about five years before the mut, U 
Chaing asked Po Hlaing and his wife to let 
bim live in the house on condition that he 
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should pay the taxes. ‘Po Hiaing agreed to 
this and U Chaing entered into occupation’ a 
fow : days afterwards. The Township 
J adge, ‘who first dealt with the case, believed 


- these witnesses, but his successor to whom 


16 was remanded gives reasons for doubting 
their evidence. They are not men of any 
standing in the place. The District Oourt 
considered their story highly improbable 
and gives excellent reasons for’ this opinion, 
in which I concur. There are week points 
in the evidence produced by U Ohaing to 
prove the sale of the house to him. Bat in 
the absence of clear and satisfactory evidence 
in support of the plaintiff's allegation of 
permissive occupation it did notlie upon the 
defendant to prove the sale at all. The 
appellant’s Advocate contends that the re- 
apondent having admitted Po. ,Hlaing's pre- 
vious ownership was bound to prove the sale 
by Po Hlaing to him. This contention is con- 
trary to section 110, Evidence Aot, which 
clearly places the burden of proof in this case 
on the appellant. Nor can it be held that 
there was any shifting of the burden, for the 
plaintiff failed to make out a prima facie OR88. 
A reference is invited to the case of W. Innes 
v. Asgur Ali (1) in which the subject of shift- 
ing of the burden of proof is clearly dis- 
cussed. ; 

The appeal is dismissed with eosta. 
Appeal: dírmissed. 
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(s. o. 4 Bur. L. T. 160.) 
LOWER BURMA OHIRF COURT. 
Sproat Seoomp Orvis Arrear No. 248 
l oy 1908. 
Ka May 31, 1910. 

Present; —M r. Justice Moore. 
MAUNG- SHWE THAUNG AND ANOTHER— 
PLAINTIFFS— À PPELLA TS 
DOT THN 
MAUNG TU—Dzsraspaxst—Responpust. 
` Buddhast Law-Sucosssion—Atisndance during last 
iliness — Giving empenses for funeral rites—Claim bo 

the property of the 

A Burman Bud st died, leaving no wife, children, . 
brothers or sisters; the plaintiffs who were his 
younger. brother's children brought a suit for poss’ 
session of the pro 

Held, that the defendant who lived with the de- 
ceased and who admittedly attended him in his last 
illness and also paid the expenses of the funeral with 
the evident intention of recouping himself from the 
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estate tho whole of which was in his possession, 


- should be ie to the plaintiffs who failed to 


attend orvigit the deceased in his last illness and 
whose neglecb was not cured by their attompt to 
borrow money for the funeral. 

Appeal against the deoree of the District 
Court of Prome, passed on 15th September 
1908, in Civil Appeal No. 87 of 1908, revers- 


. ing the deoree of the Sub-Divisional Oourt, 


Shwedaung, and dismissing the suit of the 
appellants-plaintiffa. 

Mr. Maung Ba Hia Aung, for the Appel. 
lants, 

Mr. Villa, for the Respondent. 

Judgment.—Maung Shwe Thaung 
and Ma Hla Dun brought this snit 
against respondent to recover acres 1°34 
paddy land, a house and Ra. 50 „mesne 
profits as the estate of their unole 
deceased Po Kywet. Deceased left no wife 
or children. He had seven brothers and 
sisters, all dead and plaintiffs are children 
of his younger brother, Po San. There are 
no children of any other younger brother or 
sister and, therefore, ordinarily, plaintiffs 
would be entitled to inherit. Maung Ta is 
no blood relation of Po Kywet. But he 
lived with him and admittedly attended 
him in his last illness: First plaintiff admita 
thab. he never went near Po Kywet in 
his last illness though they live in the 
samo village, There is no explanation of his 


‘neglect. Second -plaintiff states that she 


did visit Po Kywet but it is not proved that 
she did. 


As regards the funeral the record is rather- 


hard to follow. Apparently, plaintiffs tried to 
borrow money for the funeral from defendant 
who refused to lend them the money, but paid 
the expenses himself—with the evident 
intention of recouping himself from the estate, 
the whole of which was admittedly in his 
possession, 

I think that it ijs clear that Maung Tu 


‘plone attended Po Kywet in his last illness, 


and that he performed the funeral rites. 
I think that the failure of, plaintiffs to 
visit or attend Po Kywet "in his last 
illness does amount tọ neglect or desertion and 


© that this neglect is not cured by their attempt 


io borrow money for his funeral. I hold, 
therefore, that the case was rightly decided 
in the lower Appellate Court and I dismiss 
this appeal with costs. 


Appeal dirmissed. 
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(a. o. 4 Bur. L, T. 160.) 

LOWER BURMA OHIEF COURT. 
Orvin, Misomprrammous APPEAL No. 71 or 
1810. 

September 20, 1910. 
Preseni:—Mr. Justice Hartnoll and - 
Mr. Justice Pnrlett. 

MAUNG KYAW YWE AND ANOTHER— 
APPELLANTS 


7 CETHS 
A. L. V. RANGANATHAM OHETTY— 
. RESPONDENT. 

Mortgagor and morigages— Assignment of mortgage — 
Notice to mortgagor. 

The transfer by a mortgagee of his rights under 6 
mortyage-deed is valid even where the andak aaa 
have nob received notice of the transfer. ` 


Appeal from the order of the Diciondl 
Judge of Toungoo remanding & casein Civil 
Appeal No. 10 of 1910. 

Mr. Bomang, for the Appellants, 

Judgment. 

Hartooll, J.—The first point for determins- 
tio iu the appeal is, whether the transfer by 
8 mortgagee of his righta under a mortgage 
deed is valid in a cage where the mortgagors 
have not reoeived notice of the transfer. 
The appellants argue that it is not valid, 
but quote no authority in support of their 
In the case 
quoted by the learned Divisional Judge, it 
was held that a mortgagee may transfer his 
rights to a third person by way of assignment 
and Lam of opinion that notice to the mort- - 


 Hagors is not neoeasary to render the assign- 


ment valid. 

The next ground taken is that the learned 
Divisional Judge ought to have ordered, the 
costs to follow the event. JI am of opinion 
that he shold not have done so. In their 
written statements the appellants distinctly 


` raised the point that the assignment was not 


valid and that they did not know of it, The 
Sub-Divisional Oourt decided in favour: of 
appellauis and the respondent had to appeal: 

As the respondent won, I am of opinion 
that he was entitled to his costs. 

I would, therefore, dismiss the appeal. 

The Divistonul Judge seems to Lave made 
an accidental slip, whion can be set right 
under the provisions of section 152 of the 
Oode, in the-decree. The suit was remanded 


- under Order XLI, rule 28 which corresponds 


with section 562 of the'old Code. It seems to 
me that the Divisional Juge should have given 
the present respondent a certificate under soc- 
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tion 18 ofthe Court Fees Act authorising 
him to. receive back from the Collector 


The sister went to live at € house and 
the respondent tried to persuade the petitioner 


Re. 140, and that he should have only order: - to go and live ih the same house. This she 


ed the balance” of the costa to be paid by 
the present appellants. The Divisional Jadge 
oan now take steps to put this right. E 
Parlett, J.—I conoür. 

| - - Appsal dismissed, 
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(s. c. 4 B. L. T. 181.) 

LOWER BUBMA OHIEF COURT. 
First Orr Arrman No. 94 or 1910. 
September 19, 1910. 
Piesent: — Bir Obarles Fox, Krt., Ohief Judge, 

and Mr. Justice Hartnoll — 
ROSE MARY BENNHTT-—APraLLAMT 


cersus 
JAMES HOUSHIER BENNETT— 
HasrosnpasT. 

Divorce —Üonnivanos —Presumption —"Volunti non 
fit injuria" —Practioe —Bvidenoe — Adcooate omitting to 
cali evidence — Eight to admit evidence after decision, 

Oonnivance is a willing consent to conjugal offenoe 
ora culpable acquiescence jn & course of conduct 
reasonably likely to lead “to the offence being com- 
mitted. It has ita source and its Hmits in the prin- 
ciple “‘polenti nom Atinjuria”. The Court will not on 
presumption impute connivance nor will it do so 
unless there is strong evidence of if. 

Tfan Advocate takes the responsibility of not 
calling evidence, whatever his reasons for so doing 
may be, the case cannot be re-opened in order to 
admit such evidence after {b has been decided. 

Appeal from the judgment ofthe Original 
Side of Ohief Court in Oivil: Regular No. 
159 of 1910. 

Mr. Ool man, for the Appellant. 

Judgment. 
Por, C. J.-—The material facis deposed to 


by the petitioner were as follows :— ` 


She and the respondent had been married 
iu 1835. There had been five children “of 
‘the marriage allof whom are alive. Her 
elder sister’s husband died in December 1908. 
About three weeks after her husband’s death, 
her elder sister came to live with the peti- 
tioner'and the respondent. The respondent 
and her sister were on very familiar- terms. 
This led to quarrels between the- petitioner 
and hor sister. The respondent said that he 
was going to take the sister as his wife and 


that the petitioner was to live with them. The: 


petitioner asked the sister to leave the house 
and she left about the 9th February 1909 
afters visit of about three weeks’ duration. 


_ strong evidenoe, of it.” 


refused to do. About every alternate night 
the respondent would go to, and slay the 
night at the house where the sintar wasdiving, 
He used to tell the- petitioner he was going 
there and order her to send his clothes there 
in the morning. She says she had to do ao. 


-On the 4th February 1910 the respondent left 


the house in whioh the petitioner lived &nd 
had not returned to live with her up to the. 
time the petition was filed. He had lived, 


‘and was still living in the house in which her 


sister lived. In March 1910, the sister gave 
birth to a child. In December 1909, the 
sister had asked her to go and see her but 


‘she refused to do so. 


The léarned Judge had no doubt that the. 


` „respondent had committed adultery with the 


petitioner's sister. ` He also was of opinion 
that the petitioner did not willingly consent 
to such adultery, but he held thatthe petitioner 
must be taken to have connived at it on the 


“ground thatshe did not show sufficient dis: 


approval of the reapondent’s conduct. 
The learned Judge does not intimate what 
he thought the petitioner should have done- 


' by way of showing sufficient disapproval of 


the respondent's conduct. Hs appeara, how- 
ever, to have thought that the conduct of the 
petitioner in-sending the respondert's clothes 
for him to the house ia which her sister was 
living showed that the petitioner was indiffer- 
ent to her husband committing adultery with 
her sister. From this conduct alone oonniv- 
ance oan soaroely be inferred. The peti- 
tioner said that she had to'send the clothes to 
him. The meaning of this is that she was 


' afraid that he would ill-treat her if she -did 


not do s0. 


Connivaucs is a willing ——— toa conju. ^ 
gal off&noe or a oulpable acquiescence in a 
course. of conduct reasonably likely “to lead 
to the offence being committed. It has its 
source and its timits in the principle volents 
non fib injuria. There must be intention and , 
consent to the adultery and. without concur- 
rence or oorrapt connivance, it is no bar to 
remedy to the aggrieved party. Dixon on 
Divorce, Ohap. 1V, p. 67, Ohap. VIII, p. 164. 
"The Court will not on presumption impute 
connivance nor will it do so unless there is 
In the present ‘Case, 
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there appears to me to be no such evidence of 

" the wife having connived at her husband's in- 
cestuous adultery.. She appears to have ob- 
jected from the start to her husband's undue 
familiarity with her sister and to have done 
what she oould in the hope of stopping it by 
asking the sister to leave the house. She 
refused her husband's brutal and degrading 
proposal that she should go and live in the 
same house with her sister and himself, her 
sister taking her place. The proposal itself 
and his conduct show what a low and de- 
graded being her husband must te and it is 
not a matter of surprise that the petitioner 
should bein fear of him and should have 
obeyed his order about sending his clothes to 
him from fear ôf injury. 

The petitioner’s-Advocate informed ns that 
he did not call evidence as to the allegations 
of cruelty which the petitioner made against 
her husband, beeguse- evidence as to this 
would have involved examining some of the 
children. He has asked us, in case we agreo 
with the learned Judge as regards the peti- 
tioner’s relief to divorce being barred by 
ber connivance, to send ‘the case back with & 
view to the allegations of cruelty being gone 

‘. into. This could not be done. If an Advo- 
cate takes the responsibility of noi calling 
evidence, whatever the reason for his so 
doing m&y be, the case cannot be re-opened 
in order to admit such evidence after it bas 
- been decided. 
— On the evidence, however, I am of opinion 
that the petitioner was not in any manner 
accessory to or & conniving party atthe re- 
spondent’s incestuous adultery and that she 
/was entitled to a decree ats for a dissolution 
of.her marriage with the respondent. 
I would allow the appeal, set aside’ the 


decree of the Original Court and grant the. 


"petitioner such decree mim and order the 
.respondent to pay the petitioner's costa. 
Any queslions as to the oustody of the 
. ehildren snd as to alimony pendente Isis or 
permanent must be dealt with by the Origi- 
nal Court in the first instance. 


' Hartnoll, J.—I concur, 
Appeal allowed. 
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(s. c. 4 Bur. L T, 103) 

. LOWER BURMA CHIEF COURT. 
Sroomp Civit, ArreaL No. 8 or 1910.. 
December 16, 1910 
Present:—Mr. Justice Twomey. 

U PO PEEINGCSE PAINHERSSATPEDUENT ! 

versus 
MAUNG BA Duran pins Ka A 

Civil Procedure Code (Ac V of 1908), O. XXI, r. 2 
— Adjustment. 

Where tan adju¢tment alleged by a judgment. 
debtor has not been certified onder clause (1) or (3) 
of Order XXI, rule 3 of the Code of Civil Procedure 
1908, .the Court is expressly prohibited by clause “(at 
from recognizing it. The Court should treat the 
written statement of the judgmeht-debtor alleging 
adjustment as an application under rule 2, clause 2, 
and dispose of it according to law. 

- Appeal against the degree of the Division- 
al Oourt of Hanthawady in Civil Appeal No. 
57 of 1909, upholding the order of the Dis- 
trict Court of Tharrawaddy in Civil: Erecu- 
tion Case No. 8 of 1909. 

- Mr. Brows, for the Appellant. 

. Mr. Rahman, for the Respondent. 
Judgment.--Application was made to 
the District Court, Tharrawaddy, to execute a 
transferred decree of the District Court of 
Pegu, which ordered the delivery to the 
decres-holder of certain diamond nagats or 
in the alternative the payment of Ra. 2,400, 
the value of the sagas as calculated by the 
Court. The judgment-debtor objected to exe- 
cation on the ground that he had deliver- 
ed the sagate. The decree-holder admitted 
reogiving nagais from the judgment-debtor 


"but said thet the diamonds were.under the 


20 rutives, sob out in the judgment. 
he had given the judgment- 
debtor a receipt for n7gats with diamonds 
weighing only 15. ruiiies and 8 biswas. He 
claimed that he was entitled to execute the 
decree in respect of the deficiency, 4 ruttiss 
and 12 biswas, valued at Ra. 559.* The Dis- 

trict Court decided that the weight was 
specified in the judgment only for the pur- 
pose of valuing the nagais and that the 
weight formed no part of the decree. The 
learned Judge held that the decree-holder, 
was entitled only to the nagats or their 
Value Hs. 2,400 and that he was not entitl- 
ed to take the nagats at & value of his own 
and then apply for execution in respect of the 
balance. He accordingly dismissed the ap- 
plication and ordered that the . District 
Court, Pegu, -be informed that the decree 
‘Lad been fully satisfied. Divisional Court 


weight, 
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, BUBRAMONJAN CHATTY v. MAUNG SAWA THA. 
on appeal. confirmed the decision of the 


District Court. It is urged on second appeal - 


that the lower Courta acted in contravention 
of the provisions of Order XXI, rale 2, 
Code of Civil Prooedure. | 

I think this plea must prevail. The ad- 
justment alleged by the judgment-debtor 
had not been certified under clause (1) or 
clause (2) of role 2 and the Court was, 
therefore, expressly prohibited by clause (8) 
from reodgnising it. On the lOtH May when 
the -jadgmeni-debtor -flled his “ written 
statement” regarding the alleged adjust- 


ment, the proper course was sto treat it’ 


as an application under rule 2, clause (2) 
and.to fix & day for the deoree-holder to 
show cause why the adjustment should not be 
recorded as certified. 

The ordera of the lower Courts are set 
asidg, The District Court, Tharrawaddy, 
will now fix a day under rale 2, clause (2) 
and proceed to dispose of the judgment- 
debtor’s application. In the meantime, the 
proceedings in execution will be stayed. 

The reapondent will pay the costa of the 
appeal in the Divisional Court and in this 
Court: Pleader’s feo two gold mohurs. 


Appeal allowed. 





k. 
` 


(e. c. 4 Bur. L. T. 168.) 

LOWER BURMA OHIBF OOURT. 
Szcoxp Orvis Arrear No.- 258 or 1909. 
July 14, 1910. 

Present: —Mr. Juatice Twomey. 
SUBRAMONIAN OHETTY. axp ANOTHNR—- 
pia 


MAUNG SHWE THE — > RasPONDENT. 


Aitachmani—Suit to establish right to attach property - 


—Bale before attachment valid, if bona fide and for 
good oomsideration — Fraud — Burden of proof —Buddhisi 
Law —BS4le of his share by oo-sharer—One oo-heir. acting 
on behalf of all. 

There isnothing to prevent an owner from selling 
or any one from purchasing property before it is 
attached, provided the transaction is bona fide and for 
good consideration. The burden of proving fraud 
resta on the creditor who impeaches the sala. 

Asharer has an- absolute right to dispose of his 
own share, even while the property is andivided, subject 
^ to the right of pre-emption by co-heira, : 

Tha Nu v. Kya Zan, 2 L. B. R. 107, followed. 

. It is common to find one or more co-heirs acting on 
behalf of the general body of oo-heirs, 


l 
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Appeal ‘against the judgment of the 


Civil Court, of the Delta Division, in'Áppeal . 


No. 58 of 1909, reversing the judgment of the 
Sah-Divisional Court of Mysungmys, i in oe 
No. 114 of 1908. 

. Mr. Maung Thin, for the oait 

Mr. Hamlyn, for the Respondent. 

Judgment.—The plaintiff-appellanta, 
& Ohetty firm, sued as decree-holders for a 
declaration of their right to attach certain 
land measuring 115°36 sores as belonging 
to the estate of their judgment-debtor Tha 
Zan, deceased. When the land had been 
gitauled by the plaintiffs appellanta, it was 
released on the application of the defendant- 
respondent Shwe The who was in possession 
as purchaser from Tha Zan’s sona. 


The Sub-Divisiongl Court held that the 


sale to Tha Zan was invalid because it was 
effected after the plaintiffs-appellantá had 


obtained their decree against Tha Zan (a. 


money-decree on a pro-note), that the 
vendors (Tha  Zan's sons) had unduly 
favoured Shwe The and defeated the right- 
fnl claim of the decoree-holders, and that 
they had acted in collusion with Shwe The. 


The Divisional Court on appeal held, on . 


the’ contrary, that there was no undue pre- 
ference or collusion and dismissed the 
plaintiffs-appellante’ suit. 

I agree with the Divisional Court in think- 
ing that the only question for deoision is that 
concerning the land. The heading of the 
plaint referred to Tha Zan's cattle also but 
the prayer at the end of the plaint was for a 
declaration in respect of the land alone. 


There i8 nothing to prevent an owner from 
gelling or any one from purchasing pro- 
perty before it is attached provided the trans- 
action is bona Ade and for good consideration. 
In this case 79 acres of the 114 acres sold 
to Shwe The had been mortgaged to him by 
the deceased .Tha Zan before even the 
latter borrowed from the plaintiff-appellanta. 
At the time of the sale to Shwe The in 
1908, the mortgage-debt amonnted to over 


Bs. 700 and Shwe The alleges that he paid ' 


over Rs. 200 in cash to the vendors, making 
up Re. 1,000 in: all. It is not stated that 
Shwe The ii i8 related to Tha Zan’s family. In 
the circumstances, ‘there is no ground for 
presuming fraud and the burden of proving 
it rested an the plaintiffs- appellants. They 
' made no duum to prove it. 


AN 
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| In this Court it is urged that even ifthe sale 
was & genuine transaction it should be avoid- 
ed because it was effected by only three out of 
five children of Tha Zan. Tha Zanand his 
wife (the mother of the vendors) being ‘dead, 
their undivided estate admittedly veeted in 
their five children as co-heirs. But the ruling 
in Hi Te's case (1) is relied on as showing 
that asale effected without the consent of all 
the oo-heirg is invalid even to the extent of 
the vendor's own share. It has been held 
more recently in Tha Nw v. Kya Zan(2), Kya 
Hla v. Ma Ko (8), that a sharer has an ab- 
solute right to dispose of hia own share even 
while the property is undivided (subject, no 
doubt, to the right of preemption by co- 
heirs). In the present case three out of five 
co-heirs joined in.the conveyance to Shwe The 
. &nd these three included Maung Lu Gale 
who executed the original mortgage insiru- 
ment of 1906 jointly with his father Tha 
Zan. Ib was not shown, however, that the other 
two children had refused to consent to the 
sale. They are probably younger children, 
for whom the three elder brothers would 
naturally act in business matters and I think 
that, so far as this suit is concerned, their 


* consent to the alienation may be presumed. - 


It is common enough to find one or more 
oo-heirs acting on behalf of the general body 
of oo-heirs.- If the plea now raised by the 
plaintiffs-appellants had been raised in the 
Court of first instance, the defendant- 
respondent would have had an opportunity 
^ of proving that the two children who did 
not join in the conveyance had, as a matter 
of fact, signified their assent to it or were 
actually privy to ib. . | 

The’ plea cannot be entertained at this 
~ stage of the case. J, therefore, concur in the 
decision of the Divisional Court and dismiss 


thi eal with ty. 
1B app cog A dirmi 


(1) 8. J. 41. 
(8) 3 L. B. R. 167. 
(8) 2 Ohan. Toon. 131. 
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LOWER BURMA OHIEF OQURT. 
Spuactap Seooxp Orrek Ary»var, No. 113 
or 1910, ' 
August 25, 1910, 
Present: —BMr. Justioo Twomey. 
MAUNG BA—ApPaLtagst 
verTWE 


FATO NGAI ax» orners—Brspoupanrs. 
Jurisdiction —Decres against a dead person void ab 
inido—Raeecutio»& proceedings in pursuance of such 
deores also void. 
- Where a Oourt passed a decree against a dead 
person being aware st the time that he was dead and 
cattle belonging to his estate were attached and sold: 


Held, ina mit by the hairs to recover the value 
of the .cattle from the judgmeut-creditor and the 
auction-parchasers, that they wore entitled to sucosed 
inasmuch as the decree and the execution pro- 
ceedings in pursuance of it were void ab initio. 


Appeal against the judgment of the 
Divisional Court of Toungoo in Civil Appeel 
No. 94 of 1909 from the decree of the Bub- 
Divisional Court of Shwegyin in Suit No, 68 
of 1903. 


` Mr. Agabeg, for the Appellant.. 
. Mr. Maung Tun Baw, for the Respondents. 


Judgment.—The present appellant 
Maung Ba brought a suit inthe Kyaukgyi 
Township Oourt against Pa Kaw Tu who 
was dead and another man. The Township 
Judge, although aware of the fact of Pa Kaw 
To's death, ignorantly granted a decree 
against the dead man. In execution of the 
decree oprtain cattle left by Pa Kaw Tu 
were attached. Pa Kaw Tu'a brother-in-law 
applied unsuccessfully for removal of aftach- 
ment, The omttle were sold.. Pa Kaw To's 
five children then sued Maung Ba and the 
three auction-purchasers for the recovery of 
the cattle or their value. 


The Bub-divisional Oourt held that, 
although the judgment and decree against 
the dead man were obviously illegal, nothing 
could be done until the decree was formally 
sot aside. On appeal, the Divisional Court 
decided that as the auction sale was illegal, 
the suit for the recovery of the cattle was 
maintainable. A decree was, therefore, granted 
in favour of the present respondents for 
Rs. 268-8, which sum was agreed to by all 
parties as the value of the cattle, | 

The decree against the deceased Pa Kaw 


. Tu wag null and void ab initio and all oxo- 


cution proceedings in pursuarce of the 


VoLXI] 


PAPAR. t. XGA PO. 


decree were also void. It is not disputed 
that the cattle were seised in the possession 
of the respondents or that they are the heirs 
of their father Pa Kaw Tu and as such-en- 
titled to the cattle. — 

The lower Appellate Oourt ought not to 
have passed a decree against the four defend- 
anis jointly for the whole amount, but against 
Maung Ba only for the whole amount,. and 
against the auction- purchasers only in respect 
of the value of the cattle bought by each of 
them. Bat it is not necessary to modify the 
lower Appellate Court's decree for the bene- 
fit of the auction-purchasera as they have 
not appealed. 

Maung Ba’s appeal is dimissed with costs. 
Appeal dismissed. 


* 


n“ 





(a. 0. 4 Bur: L. T. 165.) i 
LOWER BURMA OHIEF OOURT. 
Sprout Seoomp OCivin Appran No. 153 — 
. or 1910. 
_ November 8, 1911. 
. Present:—Mr. Justice Hartnoll. 
PA PAR —APPELLAWT 
|^ vertus < 
“NGA PO-—RusPonNpDEut. 
Restitution of conjugal rights — Onustom—-Uhing— 
Husband suffering from leprosy. : 
According to the custom among the Chins, a hus- 
band is not entitled to a decree for restitution of oon- 


jagal rights if he is suffering from leprosy and has 
not been cured.- 


Appeal against the decree of the District 
Court of Akyab, in’ Civil Appeal No. 11 of 
1910, reversing that of the Township 
Oourt of Minbys in Sait No. 126 of 1910. 

Mr. Ba Dun, for the Appellant. 

Judgment.—tThe parties 


in this 


appeal are Ohins and from the record follow - 


the Ohin customs. Nga Po snes Mi Pa Par 
for reatitution of eonjugal rights: but Mi 


Pa Par refuses to go and live with him: as 


he is afflicted with leprosy. Nga Po does 
not deny that he had leprosy bat alleges that 
he is cured. The Township Court dismissed 


- the anit; but the District Court gave Nga Po . 


the decree which he prayed for. Mi-Pa-Par 
appeals. Às the parties are Chius and 
follow the Ohin onstoms, ib is unnecessary to 
disonss the Buddhist law ‘on the subject. 


Maung Po’s own witnesses state that accord-- 


ing to Chin custom, if Maung Po is not 
cared of leprosy, he cannot recover his" wife. 
I am unable to find any authoritative ruling 
or statement on the point; and so the state- 


- 
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ment-of the existing custom as deposed to 
by Nga Po's witnesses must be followed. 
There.is ho good evidenoe that Nga Po 
is cured of his leprosy.  Aooording to 
the Township Judge Ngs Po had red 
patches onbim when his case was décided. 
Underlsuch ciroumstanoces, and leprosy being 
bho disease which it is, I &m- unable to hold 
that Nga Fois free from it. As regards 
the decision of the elders, it seems by no 
moans clear that they decided Mi Pa Par 
-was to return'to Nga Po. Three of them 
state that they decided in favour of a 
divoroe. 

Until itis proved that Nga Po is cured, I 
do not consider that he should obtain the 
decree which he asks for. 

I, therefore, set aside the decree of the Dig. 
trict -Court, and dismiss the suit. Mi Pa Par 


will get her costa in all Oonrts.- - 


~ Appeal sst aside. 


(6.'0. 4 Bur. L. T. 166,) 
. LOWER BURMA OHIEF OOURT. 
First Otvi5 Apprat No. 88-or 1910. 
September 21, 1910. i 
Present: —Bir Charles For, Kr., Chief J nudge 

and Mr. Justice Hartnoll. 

M.T. R.M A. FIRM-——Prainmrirr — 

APPELLaNT 
verius 

ARIFF GOOLAM MEHTAR —DzraspawT — 


* - Hxsprovype-T. 
ortpage, equitable—Share certificate, deposit of, 
The deposit of sharo certificates ra Sani, ae E 


fer as security for a loan operates as an tab 
‘mortgage of tho shares and gives a right M sir 


kranafer of the shares carrying with ib the remed 
incident to a mortgage, including eren tho right to 


foreclosure. 
Harrold v. Pleaby, (1901) 20h. 814 70 L. J. Oh. 


503, 40 W. B. 649, B5 L.T. 45,17 T. L. R. 5 Mons, 
804, followed. ©  ' mE os 


Appsal from the deoree of the Original 
Side of this Courb in Qivil Regular No. 459 
of 1909, declaring that appellants have no 
lien on the shares. - 

Mr. 8. N. Sen, for the Appellant. 

Judgment. 

Fox, C. J. —The plaintiff-frm lent money to 

the lst defendant on a promiagory-note and a 


share certificate was deposited with the firm aa 
seourity for the amount lent, 


~ 
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The learned Judge has held that the 
plaintiff-ürm has no interest in the share, 
although it may have a lien on the cartificate. 
, The effect of & deposit of share certifloates 
without any transfer as security for a loan is 
' dealt with in Ohapter XVI, section 2 (tit) of 
Coote on Mortgages. 

The deposit operates as an equitable mort- 
gage of the shares, and gives a right to a legal 
transfer of the shares carrying with it the 
remedies incident to a mortgage, including 
' even the right to foreclosure. , 

The case.of Harrold v. Plenty (1) "y 
bears out this view. 

1 -would-allow the appeal and direct that, 
instead of the decree.of the Original Oourt, 
there be & decree declaring that the plaintiff- 
firm hold & mortgage on the lst defendant's 
shares in the Boglay Basar Company, Limi- 
ted, represented by ita scrip eertiflonte —No. 
104, dated the 23rd June 1963, and directing 
that the lst defendant do pay to the plaintiff- 
firm Re. 2,271.12.0 together with the plain- 
tiff-firm’s costs of the suit and of this appeal as 
taxed by the officers of this Court and interest 
on Hs. 1,950 at 8 per cent. per annum from 
the date of institution-of the suit to the date 
of this judgment, and. further interest on the 
amount of the decree ab the rate of 6 per 
cent. per annjim on the amount of the decree 
until realisation, and directing also that if the 
lst defendant does nob pay the above amounts 
into Court on or before the day of 28rd 
November 1910 the shares be sold and the 
proceeds applied to satisfaction of the 
decree. 
^ We cannot deal with the ondes refusing to 
join Ally Hashim Ariff as & defendant. in the 
case. He is not before us on this appeal, 

Hartnoll, J—I concur. 


-  Áppea TUAM H 
(1) (1901) 2 Gh. 814, TO L. 7, Oh. 663, 40 W. E. 
646; 85 L. T. 45; 17 T. I. R. 545; 8 Mans. 304. 


- 





(a. c. 4 Bur. L T. 168.) 
LOWER BURMA OÓHIEF COURT. 
First Civit Appian, No, 68 or 1910. 
August 15. 1910. 
Present: :—Bir Oharles Fox, Kt, Ohief Judge, 
and Mr. Justioe Hartnoll. 
TJOBEESUINM HENRIETTA ALEXANDER 
— ÀPPALLAKT 
tera 
EDWARD PHILIP ALEXANDER— 
'  RE8PORDEET, E 
Ditorcs — Orwalty. - , 


In a suit for divorce the "cruelty alleged was thet 
the husband visited the petitioner, who was living 
apart from him, on several ocoaslons drunk; he 
had abused her once in the public street,- and onoe 
about 4 years ago he took hor by the throat, threw 
her down and caused bruises on her body by: pushing 
her against a chair: Hald, that these acta did not _ 
amounts to legal cruelty. 


The first Court delivered the following 

J udgment.—tThe petisioner seeks for 
a divpree frofn her husbund oh the ground of 
his cruelty and adultery. In 1904 the pe- 
titionér made a similar application, which 
was dismissed. The acta of cruelty and 
adultery now alleged are subsequent to that — 
date. In 1901 the petitioner left her hus 
band and has not returned to him since. The 
cruelty alleged is that the husband coame to 
petitioner's house on several occasions drunk 
and abused her—once in the public street, 
and that once, about four years ago, he took 
Her by the throat, threw her ddown and 
caused bruises on her body, by pushing her 
againat a chair. The Ayah whe is called to 
corroborate this act of cruelty says that the 
husband took up a knife and tried-to stab his 
wife. This is no doubt, false as it is not 
mentioned by the petitioner. The above acts 
of ill-treatment would not amount to legal 
orueliy in any event, even if the wife had 
been living -with her husband at the. time, 
still less can they amount to legal cruelty 
when she,’ having left her husband, is liying 
apart’ from him. Very possibly, if, she had 
not left him, this ill-treatment . would not 
have occurred. The suit is dismissed. l 

The petitioner appealed against thé above 
order. 

The Appellate Bench ET of the 
Hon'ble. Justioes Fox and Hartnoll dismis- 
sed the appeal with the following remarks:— 

' Judgment.—we agree with the 
learned Judge in thinking that no legal 
cruelty haa proved. 

‘Lhe petitioner: did not ask i in the anit and 
has not asked in the mémorandum of appeal 
for a judicial separation decree, and we conse- ~ 


‘quently, do not ocohaider whether she was 
entitled to such a decree on what was proved 


in the case. The appeal is dismiased. 
Appeal dtrmtssed. 


Pai 


P 
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LOOAL GOVERNMENT v. MANIHABS(NGH. ` 


: (s. o. 7 N. L, R. 101.) 
NAGPUR JUDIOIAL PUTA S 
COURT. 

OBIMINAL Appmt No. 30,or 1911, 
. May 15, 1911. “3 

Present: —Mr. Batten, A. J. O. 

LOCAL GOVEBNMENT-—AP»PPuLLAMT 
varius 


MANIHARSINGH--Ao0OU£ED. 

Penal Coda Lis XLV of 1860), s. 176—Oriminal 
Procedure’ Code (Act V of 1898), a. 45—Central Pro- 
vinoss Land Ravenue Act (XVIII of 1881), ss. 187, 141 
-——Mukaddam gumashta, responsibility of Duty of 
mukaddam—Lsabiltty of mukaddam. for the omission 
of gumashta—Mukaddam receiving information of non- 
bailable offence—Agent omitting to repori-—Muksddsm, 
duty of, to report. 

When .a mukaddam-gumashia is appointed, it is 
primarily his daty to carry out the duties imposed on 
the mukadda:; but it is as the mubaddnm's agent that 
he performs them, without any derogation from the 
mukaddam’s primary responsibility. 

The mukaddam is not relieved of responsibility by 
the appointment of a gumashta. The gumashta should 

discharge the duties laid upon the mukaddas by the 
Land Revenue Act, but if it it brought to the notice of 
the mukaddam that the gumashta is neglecting his 
duiiesz,-he must take steps to get them performed by 
the gumashia or perform them himself. 

When a mwubaddam receives information that a 
non-bailable offence has been committed fn a village 
of which he is the mukaddam and he knows that his 
agent has not reported the offenoe, it is his duty to 
report the offence under section 45 of the Oriminal 
Procedure Code: an omission to do so will con- 
atitute an offence under section 170 of the - Penal 
Oade. 


Appeal against an order of acquittal 
passed by the Sessions Jadge, Ohhnttis- 
garh Division, dated the 27th October 1910. 

Mr. G. P. Dick, for the A ppellant. 

Dr. H. S. Gour, for the Accused. 

Judgment.—tThis is an appeal pre- 


sented on behalf of the Local Government : 


under seotion 417, Oriminal Procedure Code, 
from the order passed by the Sessions Judge, 
Ohhattisgarh Division, aoquitting Manihar 
Singh, Zemindar of Narra, of an offence under 
section 176, Indiah Penal Code, of which Ke 
had been convicted by the Sub Divisional 
Magistrate, Raipar, and sentenced | io pay & 
fine of Ra. 100. 


The facts found by the Magistrate are, that 
& woman living in the village of Murpar 
complained to the villagers that one Itwari 
had stolen a silver kardhqn and Re. 40 in 
cash from her. ltwari and'ihe woman were 
taken to Narra and placed before the accused 
whois the recorded mukaddam of Murpar. 
Itwari is the accused's brother-in-law and 
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the acoused allowed the offence, if there 
really was an offence of theft, to be com. 
pounded, for he ordered the property to be 
given back to the woman and made no report 
of the offence to the Police. The Magistrate 
held that, under section 45, Oriminal Proce-- 
dure Oode, he was bound to report the theft 
and convicted him under section 176, Indian 
Penal Code, for failing to give information 
regarding an offence which he was legally 
bound to give. 

The learned Sessions Judge' 3 grounds for 
acguibting the sccased are to be found in the 
following extract from his judgment: — 


‘Acoused is the recorded mukaddam of 
Marpar, bat did not reside in the 
village. "There is a resident mukad- 
dam-gumashia, namely, the witness 
Binjhu. It is not proved whether 
any person has been appointed vil- 
Jnge-headman under section 45 (3), 
Criminal . Procedure Code, but the 
game’ provisions are made in the 
rules under the Land Revenue Act, 
under which the aconsed was pre- 
somably appointed mukaddam. The 
question is, whether these rules nre 
intended to apply. to non-resident 
mukaddams when there is p resident 
mukaddam gumashta. One man may 
be the recorded mukaddam of numer- 
ous “villages, having a gumashta 
in eaoh, and it seema to ma impos- 
sible to suppose that the duties 
imposed on mukaddams are intend- 
ed to be performed by thid man in 
each ‘village. It appears to me, 

la£herefore, that it was not the ac 
cused who was responsible for re- 
porting the theft, but the ume 
'"Bip»jhu " 


It is desirable to mention certain other 
details which either admitted or form 
part of the prosecution case. Murpar is 
only two miles from Narra, and the alleged 
theft was originally reported to the resident 
mukaddam-gumashta of Afurpar who is the 
8rd prosecation witness, Binjhaor Birjhu, 
who isihekadar of Murpar, and Binjlin was 
present at Narra when the case was com- 
pounded under the orders of the accused. 
The accused Mnnihar Singh i is £omindar and 
mukaddam of 16 villages in the Mahasamund 
Tahsil of the Raipur District, and there are 
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16 mukaddam-gumashias; there being one 
even for Narra where he resides. 

It is argued for the appellant that the 
mukaddam is not absolved from his statutory 
duties by the existence ‘of a mukaddam- 
gumashta, — - 

I will first examine the provisions of law, 
or of rules having the farce of law, bearing on 
this question. A portion of section 187 of the 
Central Provinces Land Revenue Act, XVIII 
of 1881, runs as follows:— 

"The lambardar of the village shall 
, ordinarily also be the mukaddam. 
When a lambardar who does not 
ræide in the village is appainted 
mukaddam thereof, he shall, subject 
to the approval of the Deputy 
Oommiasioner, appoint an agent to 
perform the duties of a mukaddam. 
1f there are resident co-sharers in 
the village; the non-resident lambar- 
dar shall appoint one of them to 
be his agent unless the Deputy 
Commissioner for special reasous 
allows him to appoint some other 
persor. Ifa mukaddam fails within 
a reasonable time to appoint an 
agent with the approval of the 
Deputy Commissioner, the Deputy 
Commissioner shall himself ap- 


point an agent and shall fix the. 


amount of his remuneration, which 
shall be paid to him by the 
mukaddam, 


“An agent appointed under this section 
Bhall be -deemed to have the 
powers conferred on, and to be 
responsible for performance of the 
duties prescribed with regard to, 
mukaddams by this Act and the 
rules made hereunder.  : 

“Any fine imposed on such agent for a 
breach of the provisions of this Act 
or. the rules made hereunder may 
be recovered from the mukaddam 
whose agent he & by the Deputy 
Commissioner.” 


This last clause i 18 to bo read with section 
161-A which provides that "any mukaddam 
or agent of a mukaddam who without 
reasonable excuse fails to perform any duty 
imposed on him by this Aot or the rules 
made thereunder Bhall be 
liable, on the order of & Deputy Commis- 
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sioner, to & fine which may extend lo ahy 
rupees .. 

The duties of s a mukaddam are laid down 
in section 141 of the Act. Odertain duties 
are laid down by that section itaelf, and it 
also provides that “the Ohief Commissioner 
may make rules ‘ (1) adding to the list of 
duties which & mwkaddam. ia required to 
perform under this section." The Ohief 
Commissioner has made rules imposing 
additional duties on mtikaddanu under section - 
141 (1), and item (r) of those duties is “to 
forthwith report any information which he 
may obtain respecting” five matters which are 
a reproduction, mutatis mutandis, of sub section 
(1), clauses (a) to (4), of section 45 of the 
Criminal Procedure Code; the third matter, 
his information respecting which he has to re- 
port, being (8) the commission of, or inten- 
tion to commit in or near such village, any 
non-bailable offence or suy offence punishable 
under seotions 143,144, 145, 147 or 148 of the 
Indian Penal Code. "n 

Theft is & non-bailable offence End henoe 
it is the mukadaam's duty to forthwith 
report any information which he may obtain 
reapecting the commission of any offence of 
theft in or near ‘the village ‘of which he is 
mukaddam," these words being the words in 
clause (1) of item (r) to which the words 
“such village" refer back.  ' 

It wil be observed that the erpression 
mukaddam-gumashia does not occur in the 
Act itself, but ib is found in the rules under 
the Act and admittedly means the agent ap- 
pointed under section 187 -to do the duties 
of a non-resident mukaddam., 

For the accused it is urged that section 
141 lays down the general rule when the 
lambardar is also the resident mukaddam, 
while section 137 lays down fhe exception bo 
seclion 141 and provides that where there is 
a mukaddam-gumashta he is responsible for 
the duties which would otherwise fall on 
The first 
of the paragraphs of section 137 quoted above, 
postulates, it is argued, that section 141 deals 
with the duties of a resident mukaddam, and 
the mukaddam-gumushia is a substitute 
approved of by Government “to perform 
the duties of a mukaddam” and according 
to the next paragraph he is a oom- 
plete substitute. If the mukaddam is 
considered unable owing to non-residence to 
perform the duties, a fortiori he cannot be 
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held criminally liable if he does not perform 
them, sinoe there is no such thiug as vicarious 
criminal responsibility unless itis established 
by some special provision of the criminal law 
such as section 154 of the Indian Penal Code. 
Where the mukaddam is to be held liable for 


the acts or omissions of his agent, this is made ` 


clear, as where the mukaddam is made liable 
by the provisions quoted above to pay a fine 
imposed on his agent. There is, it is pointed 
oub, no provision in the statute imposing on 
the mukaddam ihe duty of supervising the 
work of his gumashia, and where there js & 
mukaddam-gumashia it ia he and not the 
mukaddam who is responsible for the per- 
formance of the-duties of the post. 

On behalf of the Local Government ib ig 
argued that under section 141 it is the duty 
of the muxaddam”’ to perform the duties en- 
joined by that section, and a "mukaddam" is 
defined in section 4 (18) as the "executive 
headman of a village, appointed in manner 
prescribed by this Act,” which definition does 
not cover a mukuddam- gumashta. It is argu- 
ed that there is nothing in the appointment 
of an agent who will ordinarily perform his 
duties to absolve the mukaddam of his pri- 
mary responsibility to perform those duties. 
I am referred to the rules regarding the 
duties of village watohmen one of whioh is 
to report “to the mukaddam or mukaddam- 
gumahsta if present in the. village’ the com- 
mission of a non-bailable offence, and it is 
argued that these wordas show that a 
mukaddam's responsibility is oo-equal with 
that of the gumashta; but in the rule in 
question | think all that the words necas- 
sarily mean ia ‘to the mukaddam or mukad- 
dam-gumaluta, as the case may be". It is 
also argued, on the analogy of section 154 of 
the Indian Penal Code, that, as an owner or 
. occupier of land is held liable for the omis- 
sions of his agent or manager, and as under 
section 45, Oriminal Procedure Code, the 
duties of a headman are the aame as those 
of an owner or occupier of land, so also a 
mukaddam is criminally liable for the illegal 
omissions of his agent, and in support of 
these contentions I am referred to the cages of 
Kasi Zeam-ud-din Ahmed v. Queen-Emprass 
(1), and Queen-Hmpress v. Payag Singh (2). 
Bat these rulings proceed upon the express 

(1) 28 0. 604. 

(8) I3 A. 659. 
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and peculiar provisions of section 154, Indian 
Penal Code, which are an exception to the 
usual rule that a person is criminally liable 
only for his own illegal .acts or omis- 
gions, and’ it is impossible to apply the same 
principles to any entirely different statutory 
role. My attentidn has also been called to 
the rulings in In fhe matter of Mudhoosoodun 
Chuokerbutty (3). Emperor v. Hussain Beg (4): - 
Matukt Mister v. Queen- Empress. (5), Panat- 
ula v. Qusen-Hmpress (0) and Emperor v. 
Bhola (7), but these rulings are on differ- 
ent points and afford no help whatever in 
the present case. 

There is, as far as I am aware, no case 
dealing with the question before the Court. 
The question ig one by no means free from 
difficulty and this difficulty is due to the 
question before me not being explicitly dealt 
with by the wording of the sections of the 
Land Revenue Act. 

The sections dealing with the subject 
should, in my opinion, be considered as & 
whole, and the sense that I consider tlem. to 
bear is that, while when an agent is appointed 
it is primarily the duty of that agent to carry 
out the mukaddam's duties, yet it ir as the 
mukaddam's agent that he performs them, 
without any derogation from the mukaddam's 
primary responsibility. I cau find nothing 
in the Act by which the mukaddam is entirely 
freed from responnibility by the appointment 
of & gumashia, < This principle mast be acted 
upon in & common-sense manner and when 
the agent has carried out a particular duty 
it would be absurd, and contrary to the 
sense of section 187, to ask the mukaddam 
also to carry it ont. The division of the 
duties must depend upon the circumstances 
of the case, but in my view the ordinary 
rule should be that the gumashta should do 
the duties laid upon the mukaddam by the 
Aob and rules, but that if it is brought to 


the mukaddam iy” obioe that the gumashta is 
neglecting midha he must take steps to 
get them” a ormed either by the gumashia 
or by hi.déelf. For the accused I have had 
put before me an argument of the nature 


of arsductio ad absurdum. ‘Suppose that, itis 
argued, a mukaddam. ia the recorded mukaddant 


(3) 23 W. B. (Or) 60. 
4) 81 M. 548; 4 M. L. T. 825; 8 Cr. L. J. 425. 
P 11 C. 619. 
(0) 15 O. 888. 
CT) 1 N. L. R. 188; 2 Or. L. J. 745. 
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‘of 500 villages, how can he be responsible 
‘for the work of the gumashias in all of them P 
‘Again, ib is one of the duties of the mukaddam 
‘to do all sorta of detailed duties, from the 
fixing of the sites of rabbish pite to the re- 
‘porting of every birth.and death. How can 
'& non-resident mukaddam be. expected to 
‘gee to such details as these, when there is 
a gumashta specially appointed to do the 
work? Here, again, we must use common 
genae, No one would expect a non-resident 
mukaddam to do anything of the kind. but if 
a non-resident mukaddam were aware that 
these dutiea were being neglected, and yet 
' took no steps to do them or get them done, it 
could not, in my opinion, be said that he was 
' not neglecting his duty, Hach case must be 
judged on its merits: 
In the present vaso ib is alleged that the 
‘mukaddam-gumashta and the mukaddam 
both failed to report the occurrence of a 
theft: The mukaddam, according to the case : 
' for the prosecution, was aware that his 
gumashia had not reported the theft, and 
indeed the case is that it waa the snubaddam 
“who was responsible for the case being com- 
pounded instead of being reported. If the 
facts are as represented, it was, in my opinion, 
ihe dut; of the mukaddam himself to report 
the theft, since he,.was aware that the 
gumashta had not reported it, and since he 
had taken no stepa to ase that the gumashta 
should report it. Similar considerations 
would, I think, apply if the mukaddam 
received information of & crime and was 
aware that the gumashia had not been in- 
‘formed of it. 

For these reasons I consider that the 
Sessions Judge's reason for aoquitting the. 
accused are erroneous. The Sessions’ Judge 
has not recorded any findings as to the facts, 


nor have the facta of the case been argued : 


before me. I, therefore, set aside the order of 
acquittal and direct the Sessions Judge. to 
restore the appeal to his ules and dispose of 
it on the merita. 

Appeal allowed: order of 

. acqwitial set aside. 
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(o 7 N. L. BR. 109.) - 
NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
URIMINAL Havierox No. 19-B or 1911: 
April 26, 1911. 
Present: —Mr. Stanyon, A. J.-O. 
SITA RAM AXD OTHERS —À PPLIOAXTS 
versus 
EMPERO R—Orrosira-PAzTY. 
dAppeal—Juriadiction~—Powers of Appellate Court 
restricted by original Oourt’s jurisdiction —Appellats 
Court cannot pass sentence beyond original Court's 
power-——Bnhancement of senteaco— Commutation of 
imprisonment into fine, 

Jt is a rule underlying the whole fabrio of 
jurisdiction that the power of an ieee Domi fa is 
measured by the power of the Court from whose 
Judgment ororder the appeal before it has been 

ade. 

i Every Oourt of appeal exists for the where 
necessary, of doing or causing-to be done that whiph 


each Court subordinate to iis appellate jurisdiction 


should have, but has not, done or caused to be dono, 
and nothing further. j 

An Appellate Court cannot, on appeal, poss & sen- 
tenoe which the original M was nob oom- 


. t to pess. All jurisdiction starts with the Arab 


urt and remains a constant factor thioughoub all 
Edu stages of the suit or proceeding governed 
by 


s Appellate Oourt, which alters a sentence of im- 
prisonment into & sentence of fine, cannot inflict a 
fine beyond the maximum which oould have been 
imposed by the first Oourt. The altered sentence 
taken asa whole must such as was within the 
power of the original Court to pass. 


Mahmudi Sheikh v. Aji Sheikh, 21 ©. 628; Muthiah 
v. Brperor, 20 M. 19018 Or, L. J. 401, Parcmasiva 
Pillay v. Hoperor, 80 M. 49; 1 M. L. T. 408; 65 Or. L. 
J. 88, relied upan. 

The subatitation of fine for imprisonment is a 
merciful oommutation of punishment, and does not 
constitute an enhancement in the severity of the 


 gzentenoo, 


Revision against the conviction and 
sentence passed by the District Magistrate, 
Amraoti, dated the 13th March 1911.. 

Mr. S. R. Pandit, for the Applicants. 

Judgment.—tThe applicants in this 
case were convicted under section 324 of the 
Indian Penal Code, and sentenced to rigorous 
imprisonment for a term of four months each, 
by a Magistrate of the second class. On ap- 
peal, the District Magistrate maintained the 
oonvictions, but altered the sentence of each 
aocused to one of fineonly. In the case of 
the applicants Sitaram, Manikrao, and Go- 
,vinda, the fine adjudged was Rs. S300 each, 
while the remaining four &pplicantg were or- 
dered to pay fines of Rs. 100 each. In de- 
fault, rigorous imprisonment was ordered 


~ 
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for four months against those who had to 
pay Re. 300, and two months in the other 
C& 368, 

The applicants have moved this Court in 
revirion, and two points are pressed before me, 
namely:— . 

(1) that all the applicants committed 

f the hurt charged in the legal erer- 
cise of a right of self-defence; and 

(2) that, in any case, tbe sentences of 
Aina: passed on applicants Sitaram, 
Manikrao and Govinda are illegal 
so faras they exceed the maximum 


fine which could have been inflicted , 


by the Magistrate by whom the ac- 
cused were tried. 

The firat of these objections may be very 
briefly dealt with. The learned District 
Magistrate has considered the plea of self- 
defence, and has desided it against the sp- 
plicants. It is]gufficient to say that I concur, 
for the reasons given in his judgment, with 
the view taken by him, and 1 hold that the 
convictions were perfectly sound and are not 
open to auy correction in revision. 

The second objection appeared valid, and, 
therefore, & Rule issued to the District Magis- 
trate to show cause against ik. The Magis- 
trate has done ao by letter, from which the 
following extract will suffice: — 

"My procedure is apparently wrong for 
l have no power as an Appellate 
Oourt to enhance punishment which, I 
take it, I apparently have done under 
section 82, Oriminal Procedure Code, 
while not intendjng to do so. 

+ * » . * 

I should be much obliged, however, if 
the Judicial Commissioner would, if 
he thinks it necessary, very kindly 
rule whether my procedure was really 
an enhancement under section 32, 
Oriminal Procedure Code; for; a8 & 
matter of fact, I consider [really mo- 
dified the sentences.” 

The question involved is not altogether 
free from difficulty, but, upon the best con- 
sideration that I have been able to give to 
the case, the objection seems well-founded, 
The Magistrate who tried the case had power 
under saction 32 of the Code of Oriminal 
Procedure, to pass & sentence of imprison- 
ment fora term not exceeding six months, 
and fine not exoeeding two hundred rupees, 


8 case reported af 2 Weir 
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By agobion 423 of the same Oode, the District 
Magistrate, sitting as an Appellate Oourt on 
an appeal from the conviction of the appli- 
cants, was empowered, on mainteining the 
conviction of each applicant, to alter the na- 
ture of the sentence, subject only to the pro- 
vigo that he did not enhance the same. The 
alteration of a sentence of imprisonment for 
four months, into a sentence of fine in the 
sum of Re. 800, or in defaulé imprisonment 
for four months, was clearly no enhancement, 
but a reduction in severity of the sentence. 
Section 402 of the Code follows human senti- 
ment and common sense in regarding the 
substitution of fine for imprisonment as s 
merciful commutation of punishment. There- 
fore, the sentences ordered by the District 
Magistrate were all within the letter of the 
rule set outin section 423 aforesaid. Sec- 
tion 32 contains no word which makes it ap- 
plicable to any Court of Appeal or Reyisiun : 
nor is there any restricting proviso to' be 
found in section 423, or any other section 
dealing with appellate jurisdiction, such ns 
we read in section 439, sub-section (8). 
Nevertheless, it is & rule underlyipg the whole 
fabrio of appellate jurisdiction, that the 
power ofan Appellate Court is measured by 
the power of the Oourt from whose judgment 
or order the appeal before it has been made. 
This is egcally so in the Ofil and Oriminal ' 
branches of the law of procedure. It is a’ 
fondamental principle that every Court of 
Appeal exists for the purpose, where necessary, 
of doing, or causing to be done, that which 
each Court subordinate to its appellate juris-' 
diction should have, but has not, done, or 
caused to be done, and nothing forihar: There- 
fore, the jurisdiction in appeal is necessarily ' 
limited in each case to the same extent as 
the jurisdiction from which that partioalar 
case comes. lt is a proposition which cannot 
be disputed that all powers conferred upon an 
Appellate Court, sa such, must be interpreted 
as subject to the general rule above stated. In 
487, the Madras 
High Court held that an Aqpeliata Court 
cannot pass, on appeal, e gentence which the 
original Magistrate was not competent by 
law co pass. Section 108, snb-seation 8 of the’ 
Criminal Procedure Oode, 1898, appears to 
give an Appellate Court power to make an 
order under that section in any &ppeel in 
which an sooused may have been convicted 
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of rioting, assault, or other offence referred 
_té therein. Tf aaoh a peraon were soquitted 
by a District Magistrate, but convicted on 
appeal by the High Oourt, there can be no 
doubt that the Appellate Court, a3 such, could 
make an order under this sub-section. Ita 
power to make the order would not ba con- 
fined to cases where conviction had taken 
placa before the Magistrate. Bot it has 
been held—and, in my opinion, rightly held — 
that the Appellate Oourt, as such, is not 
competent to make an order under section 
106 if the Magistrate, from whose decision 
the appeal nas come before it, could not 
have made it. This dictum was laid down in 


Mahmudi Sheikh v. Aji Sheikh (1); Muthiah | 
-v. Hwmperor (9) and Paramanva Pillay v. 


Emperor (3). In the.seoond of the above 
cases the learned Judges remarked, — 

"We think thet the power given to an 
Appellate Court: to make an order 
under this section is not an un- 
limited power to make such an order 
in any circumstances, but is to be 
taken as giving the Appellate Court 


power to do only that whioh the’ 


lower Court could and should have 
done." 


1 do not see why any other rule of con- 
struction should be applied to the power 
given by section 428 to alter the nature of 
a sentence. The Magistrate, who tried the 
applicants could, on convicting them, exercise 
: & discretion as to the nature of the punish- 
meht which he would inflict upon them: but, 


as soon aa that was done, section 32 of the - 


Criminal Procedure Oode limited -his power 
over the extent of each kind of punishment, 
without any power of substitution. He oould 


legally have given each convict a sentence | 


of six months imprisonment in addition to 
& fine of Rs. 200, but if he decided to punish 
with fine only lie could not exceed tbe maxi- 
mum of Rs. 200 by adding something in 
lieu of the imprisonment whioh he might 
alao have inflicted. That, in substance, 
would amount to & commutation of punish. 
ment such as can only take place under 
section 402 of the said Code. The position 
of the Appellate Court was precisely the 
same. Supposethe Magistrate had ordered four 

E 21 C. 622. 

20 M. 190; 3 Or. In J. 491. 
3) 80 M. 48; 1 M. L. T. 403; 6 Or. L. J. 68. 
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months’ rigorous —€—€—— and Rs. 200 
fine as tho punishment for each applicant. 
Upon a literal interpretation of section 423, 
ib might be said that the Appellate Court 
could have maintained the sentence of fine 
and altered the sentence of imprisonment 
into one of fine of, say, another Ra. 200. 


"The result would have been a fine of Hs. 


400, and the ruling in &ppeal would have 
been that the lower Court should have per- 
petrated the illegality of inflicting double 


the fine it was empowered by law to inflict 


—a palpable absurdity. All jurisdiction 


_starta with the first Court and remains a 


constant factor throughout all subsequent 
stages of the suit or proceeding governed 
by it. Therefore, when the District Magis- 
trate had decided that the present case was ' 
one for punishment with fine only, he neces- 
sarily made an appellate correction of the 
Magistrate's decision, and legally pronoauced 
that the Magistrate ought to have fined and 
In accordance with that 
view, he was empowered to do what he held 
that the Magistrate ought to have done— 
namely, to inflict upon each &ocused. a fine not 
exceeding Rs. 200 

For the above reasons, the fines of Hs. 
300 each passed on applicants Sitaram, 


. Manikrao, and Govinds are reduced to Re. 200. 


In all ether respects the judgment and orders 
of ue Distriét Magistrate are confirmed. . 
Appeal allowed tn pari. 


Re nikanang 


MADBRAS HIGH OOURT. 
URIMINAL MisornLLAMEOUS Petitioxs Noa. 259 
ro 281 or 1910. 

July 24, 1911. - 
Present: —Mr. Justice Ayling and 
Mr. Justice Spencer. 
BS. VEERARAGHAVASWAMI NAIDU 
—— PETITIONER IN ALL 
versus 
BHAGAVATULLA VISWANADHAM AND. 
oTHERS—HmspPOowpaAXTS wy URL. M. P. No. 259, 
or 1910. 
POKALA LAKSHMINARASIMHA— 
Respoxpuxt IN Ort. M. P. No. 260 
or 1910. 
KOTLA LAKSHMAYYA AND OTHURS— 
RESPONDENTS in Crt, M. P. No. 261 


or 1910. 
Oriminal Procedure Code (Act V: of 1806), « 198, 
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object -of-—-Ganstion proosedings —Proof- necessary for 
granting sanction—Function of tha Court granting 
sanction. 

Ibis not the function of the Cours that- acoords 
sanction -for a prosecution to require the same 
strickness of proof that Oourts are wont to demand 
before they pronounce an &ooused person guilty. 

Tho object of the provisions of section 105 of the 
Oriminal Prooedure boa 
secutilons by private persons on their own motion gnd' 
to secure there being a prima facie ground for pro- 
socution by requiring the sanction of the Court. 

Apart from the existence of & prima facie oase in 
cases where sanction to prosscute is appllod for, the 
Oourt should see if thero are good grounds for 


X 


thinking that a PEURSCHMAR is neoowmary in the 


interests of justice. 

Applications praying that, in the ciroum- 
stances stated in the memo. of grounds filed 
in Or. M. P. 259 of 1910, the High Court will 
be pleased to set aside the orders of the 
Sessions Judge of Guntur, dated the 13th 
November 1909 and 5th February 1910 in 
Or. M. P. Nos. 41 of 1909, 6 and 7 of 1910 
respeolively, revoking the sanction granted 
to prosecute the respondenta by the Head- 
Quarter Daputy. Magistrate of Guntur, by-his 
proceedings dated-the 16th August 1929. 

Dr. 8. Swaminadhan, for the Petitioner. 

The -Pubhio Prosecutor, for the Crown. 

Mr. K. Srinivasa Iyengar, for the Respond- 
ents in Or, M. P. No. 259 of 1910. 


Order.—The Deputy Magistrale. who 
tried-the original complaint of outraging the 
modesty of a woman -and burning her with 
corrosive fluid, found, after careful- consider- 
ation, that the case waa undoubtedly a false 
one, and that prima fucie there were grounds 
for a criminal prosecution of the complainant 
and her witnesses for offences: punishable 
under sections 211 and 193 of the Indian 
Penal Code. Accordingly, he gave sanction 
for a prosecution. Anu appeal was preferred 
to the Sessions Oourt and the Sessions Judge 
revoked the sanction. We are now oon- 
cerned with seeing .whether the Sessions 
Jadge was right in revoking that sanotion, 
and whether his order is supported by sound 
reasoning. He observes that the lower 
Court considered the actions attributed to 
the Sub-Magistrate of publicly branding a 
woman to be impossible, and that it could 
not state that the improbability was so high 
as to border on impossibility. Elsewhere, he 
remarks that the Deputy Magistrate had not 
received evidence to show that such a strange 


occurrence obuld not have -happened and, 


., Again, that the medical witness was. not posi- 


o is merely to prevent pro-- 


tive that those injuries were self-inflicted’ 
Now, it was carrying the matter altogether 
too far, in our opinion, to expect the proge- 
outor to prove at this stage that there was 
no particle of truth in the original complaint. 


“It will be the duty of the Court that tries the 


case to weigh the, probabilities and im- 
probabilities and determine whether the 
story is true. It is not the funotion of 
the Court that accords sanction for a pro- 
secution to require the. same atriotness 
of proof that Oourts sare wont to demand 
before they pronounce an aocused person to 
be guilty. It is possible that further evi- 
dence may be forthooming atthe trial whioh - 
may alter the complexion of the cage in one 
way or the other. As a matter of fact, we have 
now the advantage of referring to -the evi- 
dence adduced against one of the counter- 
petitioners (Calendar Oase No. 45 of 1909); 
fifteen witnesses were examined and their 
evidence certainly seems to us sufficient to 
make out a strong prima facie case against 


that acoused. The object of the provisions 


of section 195 of the Criminal Procedure Code 
is merely to prevent prosecutions by private 
peraons on their own motion and to secure 
there being & prima facie ground for pro- 
seontion by requiring the sanction ‘of the 
Oourt. Without discussing the evidence in 
detail, we may say that, to our mind, the story 
that a prostitute returning to the house of 
her master, the Sub-Magistrate, was immedi- 
ately seized, forcibly held down and burnt 
with some hot substance in the publio view 
and in the presence of her 6th and 7th” wit» 
nesses who were at that time actually await- 
ing trial before this same Magistrate for 
branding some one to extort a confession 


. Bavours strongly of falsity, and further that 


itis improbable that crustio flaid dropped 
from a bottle ou fhe thighs of the struggling 
woman should leave a circular burn. 

Apart from the existence of a prima ficie 
oase in cases where sanction to prosecute is 
applied for, the Court should see if there are _ 
good grounds for thinking that a prosecution 
is necessary in the interests of justice. A 
case like this, where the character of a public 


"officer has been’ attacked by &oousiug him of 


having committed a cruel and barbarous 
offence, apparently with the object of making 
it appear that he was not & fit person to 
proceed with the trial of a case pending be- 


.fore him at that time, ia eminently one which 
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ought to be fully heard and determined. 
There has unfortunately been considerable 
delay buth in the presentation and disposal 
-of thess petitions; on the other hand, the 
case is one Of a-grave nature and the pro- 
. seoution against at least one of the ascused 
persons had been actually launched and pro- 
ceeded with to some extent before the Sos- 
sions Judge pessed his order. 
the order of the Seasiona ‘Judge and restore 
the sanction granted by the Deputy Magis- 
trate. 


Sanotion granted. 


+ 





(a. c. U. B. R. (1911) I, 87.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. s 
CRIMINAL AppPman No. 162 or 1910. 
January 10, 1911. 
Present;— Mr. Shaw, J. C. 
NGA THA KIN—Aoovusep 
DET HM S 
. KHMPHROR—Op-ostrs Parry. i 

Penal Oode (Act XLV of 1800), s. 902— Murder — 
Bentenose— Youth —Pyunishment, P inciple of awardiag— 
Practice — Upper Burma Oowire nd to follow Upper 
Burma Rulings, 

, Youth is a ground which a Court can properly take 
into consideration in determining the punishment to 
be awarded for murder. 

Nga Pyan v, The Crown, 11. B. R. 850, dissented 
from. 

Kya Lyin v. Quesn-Empress, U. B. R. (1802-1800) 
I. 200; Emperor v. Jasha Bewa, 11 O. W.N. 004 
6 Or. Ie J. 154, followed. 

Ths framers of the Penal Code have mado it 
discretionary with Judges, even in cases of murder, 
to consider mitigating circumstances in awarding 
punishment. Puniabnent should be as mioderate 
as is consistent with the object aimed at. ;The law 
indicates the gravity of an act by the maximum 


ty and the Courts have to judge whether the’ 


act committed falls short of the maximum degree of 
gravity, and, if s0, by how much. 

Nga Ku v. Quoen-Ko press, U. B, B. (1897-01), I, 880 
relied upon. 

'The Courts in Upper Burma are Lind by the Up- 
per Burma Rulings. 


Mr. H. M. Inmtter, Government Proseontor, 
for the Orown. 

Jsudgment.—aAppellant, Tha Kin, has 
been convicted under section 3802, Indian 
Penal Code, and sentenced to death for the 
murder of Shwe Hmyin at Anankkaing on 
tho 26th August isst, Not to mention Aung 
The dnd Shwe Zin, brothers of the deceased, 
no, fewer than six eye- witnesses deposed in 
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the Sessions Court that the Appellant thrust 
a harpoon through the body of the deceased 
as he lay on his face on the ground, pressed 

it home and held deceased down by it. One 
of these witnesses was a cousin of the Appel- 
lant, the others were not related eithér to the 
deceased orto the appellant as far as the 
proceedings show: lagree with the learned 
Sessions Judge that there is no reason for 
disbeliaving them. Appellant, says that they 
have one and all given false evidence against, 
him because they disliked him, and because 
the real culprits have not been captured. 

This is quite incredible. There was a quarrel’ 
arising ont of a oocoe-nut outting gamble. 

Aung Tha began it by trying to take pos- 
sesion of the cocoa-nut, instead of leaving 
Ngwe Saing, appellant's cousin, who was 
one of the daings, to settle the dispute by 
examining the oocos-nut in day-light. Shwe 
Ka, Ngwe Saing's younger brother, respond-. 
ed by throwing a pestle at Aung Tha and 
breaking his arm. Then Ngwe Saing called 
for, and armed himself with, his da and with 
it knocked down Shwe Zin. who wanted 
to intervene, and then deceased Shwe Hmyin, 
who came to his broíher's sasistance. Ap- - 
pellant, in the meanwhile, joined in with 
the harpoon: First, he stabbed Shwe Zin’ 
with it on the aides bat as it happened the 
damage dona was slight. He then proceed - 

ed to -tidflict the injury in’ question 
on deceased, who had, as already stated, bean 
felled by a blow from Ngwe Saing’s da. 

Ngwe Saing did not use the da io o£, —all 
the wounds he inflicted were contusions. It-- 
is possible that deceased and his relations 
were acting more vigorously than the wit- 
nesses represented, but appellant completely 
failed to bring forward a single one of all: 
the independent witnesses who were said to’ 
have been present to:show that he was 
defending himself and his relations against 
a hostile attack. As already noted, appel- 
lant's defence was that he did nothing at 
all. It must be held that the Sessions’ 
Oourt was right in convicting appellang 
under section 892, Indian Penal Code, of 
murder. Deceased died on the 28th 
in hospital. The steb wound 
was necessarily fatal. Among other internal 
organs it pierced the right auricle of ihe, 
heart. The post-mortem examination revealed 
another fatal injury, vis., a rupture of the 
spleen, for which the appellant was not regi. 
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ponsible, but according to the medical evi- 


dence death was due to both. 


The quéstion of punishment remains. 


The learned Sessions Judge followed the 


Lower Burma oase of Nga Pyan v. The 
Crown (1), where it was held that to re- 
frain from-confirming a sentence of death in 


Buch & case on account of the criminal's. 


youth would be an aot of pure mercy, and 


that the exercise of mercy was a prerogative 


of the rown. In that case the accused was 
between 16 and 17 years of age, he silently 
brooded for’ a considerable time over chidings 


aud &buse addressed to him by the man he, 


subsequently murdered, and in the end his 
aot was deliberate, previously meditated and 


done in cold blood, and was accompanied by - 


great ferodiby. In the present case the 
appellant was also between 16 and L?, 
but there was no ‘previous meditation and 
it cannot be said that appellant acted in 
cəld blood. The Sessiona Judge, | think, 
omitted to observe that the Lower Burma 
decision was expressly limited by the words 
"in such & case.” He also, as ~it world 
seem, overlooked the Upper Burma Ruling, 
Kyu Myin v. Queen Empress (2). The 


Oourts in Upper Burma are bound by the 


Upper Burma Rulings. Ifthe learned Judges 
in Nga Pyan's case (1) intended to lay down as 
a generat rule that youth is not a ground 
which a Court can properly take into con- 


sideration in determining the punishment. 
to be awarded fora murder, I find myself. 


unable to follow them. Stephen in his 
History of the Oriminal Law, Volume 1l, 
page 87, aays,— It is practically impossible 
to lay down an inflexible rale by which the 


same punishment must in every case be in- 


flicted in respect of every orime falling 
within & given definition, because the 
degrees of moral guilt and public danger 

» . . must of necessity vary. There 
must, therefore, be a discretion in all cases 
as tothe punishment to be inflicted. 
discretion must from the nature 

case be veated either in the 
tries. the case or in the Executive Govern- 
ment, or in the two acting together.” 

He goes on to explain that from the earliest, 
period in the History of the English Law. 
the discretion in misdemeanonrs at Common 


has been vested in the Judge, aud that 
id 1L. B. E. 869. 
' (3) U. B. R: (1892-96), I: 209. 


of the 
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in recent times this discretion has been 
given to the Judge also in nearly all 
cases of felony, so that the cases which oon- 
tinued to be capiteal—practically murder and 
ireason— supply the only instances worth 
noticing in which the Judge has no discre- 
tion. And he expresses the opinion that “in: 
capital cages the Judge should have digore- 
tior analogous to that which he haa in cases 
not capital. The reasous which he gives for: 
this opinion are that murder, as well as other 
crimes, had degrees, that the extreme punish- 
ment ought not to be carried out in all-cases, 
and hence that it is necessary for the exe- 
cutive authority to exercise the power of 
pardon, whereas the grounds on which 
sentences of death in cases of murder are 
remitted are so wellknown that they might 
be specified by statute, and Judges thus 
enabled to pass œ lesser sentence if 
they are of opinion that there is any ‘such 
ground existing in & given case. The framers 
of the Indian Penal Code gave full effect to 
these principles. They putit inthe disore- 
tion of Judges, even in cases of murder, to oon- 
sider mitigating circumstances in swarding 
punishment. Mr. Bargess in Nga Kw v. Queen 
Hmpress (8) discussed the general pr.noiple 
on which the measure of punishment should 
be determined. Punishment should be made 
as moderate as is consistent with-the object 
aimed at. The law indicates the gravity of 
the act by the maximum penalty, and the 
Courts have to judge whether the act com- 
mitted falls short of the maximum degree of 
gravity, and, if so, by how much. Bentham 
Bays (Thesis of Legislation, translated by R. 
Hildreth, 1876, page 8327): “The same pun- 
ishment for the same offence ought not to bo 
inflicted upon all delinquents. It is necessary 
to pay some regard to the circumstances 
which affect sensibility, and . age, 

sex, rank, fortune and many other circum- 
stances ought to modify punishments inflicted 
for the same offenoe.”- Where the Legislature 
loaves the apportionment of punishment to 
the disoretion of the Judge, it will be for the 
Judge to observe the prin&iples. In non-oapital. 
cases, age a8 wellas other circumstances is 
regularly considered by Courts, and I am un- 
able to see any reason why a different .rule 
should be applied in cases of murder., The, 
Oalentta High Court in ZEmperorv. Vasha 


(8) U. B. R, 1897-01 1, 890. 
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Bewa (4) not long ago awarded the lesser 
penalty in a case of deliberate murder on 
the sole ground of the sooused’s youth. 
She was 16. I think Iam correct in saying 
that youth ia one of the recognised grounds 
on which the death sentenoe is remitted by 
the executive authorties in England. Bat 
when the discretion is vested in the Judge 
it ia his duty to exercise it and not to compel 
the Executive Government to interfere by way 
of remission. This was evidently the view 
taken by Mr. Copleston in Kva Myin’s case, 
(2) and I sm of opinion that it was justified 
on legal principles. The learned Judges of 
the Ohief Oourt who decided Nga Pyan v. Ths 
Orown (1) were, perhaps, influenced by whet, 
in view of Sir James Stephen’s remarks be- 
fore qdoted, must be regarded as the acciden- 
tal circumstances that, owing to there being 
only one legal punishment for murder at 
present under the English Law, it is of neces- 


‘sity left to the Executive Government in 


England to allow . for mitigating circum- 
stanoes. 
‘I maintain the conviction and reduce the 
sentence to praneporeinon for life. ` 
Sentence reduced. 
(4) 110. W. X, 904; 6 Or. L. J, 154. 





(a. o. 14 CO. L. J. 120.) 
OALOUTTA HIGH COURT. 
Crvin Rura No. 5202 or 1910. 

February 17, 1911. 
Preseni; —Mr. Justice Mookerjee and 
: Mr. Justico Teunon. 
BHAGABAT PRASAD SINGH— ` 
PETITIONER 
versus 


KING-EMPERO R-—Ob»rroarr2- PARTY, 
Oriminal Procedure Code (Act V of 1808), s. 476— 


‘Civil Procedure’ Code (Act V of 1008), O. XVI, r. 7— 
~ Order to rt—~Mvidence 


produce document— Person ın Court — 


: Act (I of 1872), 55.180, 181—Wasther person can be 


compelled to produces doeumont—Title-doed of person. 
Tho petitioner wes present in a Oout, bub he was 
no rap ch toany case. In the early part af the day he 
uid him a document of title. Later on, the Court 
pape him, under rule 7 of Order XVI of the 
Civil Procedure Code, to uco the document. He 
stated that he had not document with him at that 
time, but offered to pioduce it the next day. The 
Oourt at once drew up proceedings under section 476 
ofthe Oriminal Procedure Code and directed his 
prosecution for offences under sections 175, 187 and 
204 of the Indian Penal Code: 
Heid, that the proceedings under rection 476 could 
not be justified. 
Held, further, that before any proceedings conld be 
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taken against the petitioner, it ought to have been 
determined whether+he document in question was one 
which he could be compelled to produce. 


Bale against an order of the Muusif of 
Patna, dated the 8rd December, 1910. 

Babus Umakali Mookerjee ard Khetter Mohan 
Sen, for the Petitioner. 


Judgment.—wWe are invited: in this 
Rule to set aside an order made by the Court 
below under section 478 of the Criminal Pro- 
cedure Code, directing the prosecution of the 
petitioner for offences under sections 175, 
1&7 and 204 of the Indian Penal Code It 
appears, thatthe petitioner Bhagabat Prasad . 
was, on the 26¢h November 1910, present in 
the Court premises of the Munsif of Patna. 
His allegation is that he had gone there to ` 
bid for a property, which had been advertised 
for sale on that date. He had in his posses- 
sion & oonvey&noe executed by Munna Lal 
and othera in favour of Raso Singh and 
several others which he described as his own 
title-deed. In the early part of the day, he 
had shown this document along with others 
to Babu Kuldip Narain, the pleader in one 
of the cases pending before the Munsif. He 


^ was asked by the pleader to produce this 


conveyance for the benefit of’ his client, to 
which he replied that he would not do so till 
he had been cited as a witness. Later on, tho 
Munsif called upon him under rule 7 of 
Order XVI of the Code of 1908, to produce 
the document. That rule provides as follows: 
“Any person present in Court may be 
required by the Oourt to give evidence or 


. to produces any document then and there in 


his possession or power.” When he was 
taken before the Munsif, he stated that the 
document was not in his possession et the 
time, that he had made it over to his Muk- 
isir Gorakhlal for safe custody, and that 
the latter had sent the document homd 
through his olerk Mohabis Prasad. It ap- 
pears that his person was thereupon searched 
and the document was not found in his posses- 
sion. The Munsif concluded that the peti- 
tioner had arranged with his Mukhtear and 
his servant to keep the document out of the 
reach of the Court, and at once took steps 
to draw up proceedings under section 476 
of the Criminal Procedure Code. In our 
opinion, upon the facts stated by the peti- 
tioner, which are not contradicted by any 
legal evidence, proceedings under section 476 
cannot be justified, It farther sppears that 


4 
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the petitioner offered to produce the doou- 
ment the nexb dey ; under such oircum- 
stances, there would be still less justification 
for any action against him under section 476. 
Bub we may also point out that, before any 
^ proceedings could be taken ag&inst him, ib 
would be necessary to determine whether 
the document in question was one which he 
could be compelled to produce. Under section 
130 of the Indian Evidence Act,- no witness 
who is not a party to & suit shall be oompell- 
ed to produce his title-deeds to any property 
or auy document in virtue of which he holds 
. any property as pledgee or mortgagee or any 
document the production of which might in- 
criminate him, unlees he has agreed in 
writing to produce them with. the person 
seeking the production of auch deeds or some 
person through whom he claima. 
131 provides that no one shall be compelled 
to produce doouments in his possession which 
any other person would be entitled to refuse 
io produce if they were iu his possession, 
unless such last mentioned person oonsenta 
to, their production. Now, the petitioner 
assoris that the conveyance in question was 
his title-deed. Ifit was not his title-deed, 
ib was undoubtedly the title-deed of the pur- 
chaser, and, consequently,, prima facie, he 
could not‘ be compelled to produce the doou- 
ment unless the requirements of sections 130 
and 181 of the Indian Hvidence Act were 
fulülled. Under these circumstances, we are 
of opinion that the order of the learned 
Mursif cannot be supported. The result is, 
that the Rule is made absolute, and the order 
of the Court below discharged. : 

Rule made TIA - 





' MADRAS HIGH COURT. 
CarurmAL Misomnnawmous Paririos No. 201 . 
or 1911. 
August 2, 1911. 
Present: —Mr. Jaaties Ayling and 
Mr. Justice Spenoer. 
In re VENKATRSWARA BASTHI— 


PmTrTIONMS 
Oriminal Procedure Code Act (V of 1808), s. 598 
atent, 39— Charter Act, 


sidency Magistrais to the file of any other 
Magistrate-—Powers of High Cort, `- 
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- The Court of the Chief Presidency Magistrate is of 
‘equal jarisdiction’ to the Gourt of any other Premi- 
dency Magistrate within the meaning of sectlon 526, 
Oriminal Procedure Oode. 

Two Oourts are of equal jurisdiction when they are ' 
empowered by law to entertain the same olass of 
cases and to dispose of them in the simo way, 

The High Court has power, both under section 526, . 
Oriminal Procedure Code, and under the Oharter Act, 
to transfer a case from the file of the Ohlef Prasidenoy 
Miei to thas ofany other Presidency Magis- 


ee eee praying that, in the oircam- 
stances stated in the affidavit filed. therewith, 
the High Court will be pleased to order the 
transfer of O. O. No. 11153 of 1911 from the 
flle of the Chief Presidenoy Magistrate’s 
Court, Madras, to that of the fourth  Presi- 
dency "Magistrate: 

Mr. P. Narayanamurthi, for the Petitioner. 

Mr. T. Adam for the Crown. 

Order.—This is a petition for the trang- 
fer of O.O. No. 11453 of 1911 (a charge under 
section 298 Indian Penal: Code) from the file 
of the Ohief Presidenoy Magistrate to that of 
the fourth Presidency Magistrate. 

The learned Orown Prosecutor raises the . 
preliminary objection that the Court of the 
fourth Presidency Magistrate i 14 not one of 

"equal or superior jurisdiction” to that of the 


- Ohief Presidéncy Magistrate as contemplated 


in seotion 526 Oriminal Procedure Code, and 
hence this Court has no power to order the 
transfer prayed for. | 

It has been suggested that, although this 
Court may not possess the power in question 
under section 520, Oriminal Procedare Code, 
it may possess it under clause 29 of the Letters 
Patent or under section 15 of the Oharter 
Act. Buat the same limitation of the power 
to transfer is found in each of these and, in^ 
our opinion, no matter which enactment is 
considered, our power of transfer depends 
entirely on whether, for the purpose of the 
sections quoted, we can regard the Conrt of 
a Presidency Magistrate, as of equal jurisdic- 
tion to that of a Chief Presidency Magistrate, 
We have not,besn referred to any ruling bear- 
ing on thepoint. In a case reported as In re T. 
Murugesa Mudaliar(1) ,Bhashyam Iyengar, J., 
expreased & doubt as to whether this Court 
could transfer a case from the file of one Pre. 
sidency Magistrate to that of another on the 
ground that they were Magistrates propiding 
over the same Court. But the learned Judge 
expressed no definite opinion on the point, and 

(1) 18 ALL, J. 69. ; 
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. the case of Hmperor v. Harischandra Talchierkar 

- (2) is. & direct authority to the contrary. 
We do not feel precluded from taking action 
under this view. 


We have, therefore, simply to determine 


the mehning.of the phrase "equal jurisdio-. 
tion.” The word "jarisdiotion" is nowhere 
defined in the Oriminal Procedure Code and 
it is one which is used in various senses. In 
Webster's Dictionary it is thus defined: “The 
legal power and authority. of hearing and 
determining causes; of power of executing 
the laws and distributing justice; or right 
by which Judges exercise their power in judi- 
cial authority over csuge; as, certain suits 
‘or actions are within the jurisdiction of a 
Court, that is, within the limits of its author- 
ity or commission.” Applying the above de- 
finition to the use of the termsin the present 


connection we think we shall not be wrong in. 


saying that two Courta are of equal jurisdic 
tion when they are empowered by law, to 
entertain the same class of cases and to dis- 
pose of them in the same way. i 
Now, it is not denied that the powers of & 
Ohief Presidency Magistrate are the same as 
those of an ordinary Presidency Magistrate, 
both as to the entertainment and disposal of 
cases, Both are empowered to dispose of the 
same class of cases and to inflict the same 
punishments, The procedure before both is 
identical and each has territorial jurisdiction 
over the whole Presidency Town. Appeals 
from both lie to the same Court and under 
similar conditions, 
Applying these considerations to the defini- 
tion of jurisdiction above quoted, they seem 
to fully warrant us in holding the two Courts 
to be of equal jurisdiction and we do not 
think this conclusion is in any way affected-by 
the arguments of the learned Crown Prosecutor 
directed to show thatin certain particulars 
not affecting their ordinary jurisdiclion in 
the sense above indicated the Presidency 
Magistrates are subordinate to the Ohief 
Presidency. Magistrate. The extent of the 
subordination of Presidency Magistrates to 
the Ohief Presidency, Magistrate is, under 
section 21, clause (2) of the Oriminal Pro- 
cedure Code. to be defined by the Iccal 
Government. In Bombay it has been declar- 
ed to be similar to that of subordination of 
Magistrates to a District Magistrate under 


section 17 (1). Bab in this Presidency the 
(3) 10 B. L. R 301, 7 Or, L. J. 194. 
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defining order is G. O. No. 168, Judicial, 
dated 2nd February 1900 and it is some- 
what noteworthy that, although asked by 
the then Ohief Prasidency Magistrate to 
pasa a similar order, the Government of 
Madras directed -that the subordination” 
should be limited to therpurpose of geo- 
tions 124 (1). 144 (4), 192 and 522, Ori- 
minal Procedure Code. Not one of these 
can, in our opiuion, be properly deemed to 
affect the jurisdiction of the Presidency 
Magistrate, in the sense in which we 
understand the term. Seotion 528 alone 
might at first sight seam to do so; but the 
fact that the Ohief Presidency Magistrate 
has the power to transfer a particular case 
of which a Presidency Magistrate haa taken 
cognizance does not affect the primary 
Jurisdiction of the latter, which is what 
should be looked to. 


We may’ add that, on general principles, 
it is most natural and desirable that the. 
High Court should possess the power of 
iransferring & case from tho file of the Chief 
Presidency Magistrate. It is easy to con- 
ceive of circamstances under which it might 
be very undesirable for a Chief Presidency 
Magistrate to dispose of a case of which be 
had taken cognisance and if the power now 
in question does not exist, the only course 
open to the High Court would be io try 
the case itself or direct committal: before 
itself, both cumbersome remedies quite un- 
suitable for certain classes of cases. Again, 
the object of limiting the power of transfer is 
simply to prevent even the High Court from. 
nullifying the provisions of law which secure. 
that particolar classes of cases shall be,tried 
before different, grades of Courts correspond- 
ing tothe gravity of the offence involved. 
That is to say, ib was not contemplated that 
even this Court should be authorised to 
empower a third class Magistrate to try an 
offence which, as the law enacts, should be 
tried only by a Magistrate of the firat or 
seoond class. A case like the present stands 
on an entirely different footing. 


For the above reasons, we hold that this 
Court is authorised to transfer & case from 
ihe file of & Ohief Presidency Magistrate. 
We have dealt with the question at some 
length asit hes been fully argued and the. 
learned Crown Prosecutor has pressed for a 
ruling on the point, l 
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On the merits of the case, we do not feel 
called upon to interfere. It is not alleged 
‘that the OChief “Presidency Magistrate, on 
whose file the case now banda, 18 prejudiced 
or unfitted to try it. All that is said ig 


‘that he does not possess the amount of 
‘scholarship in Telugu and Sanskrit which 


ig necessary to understand and interpret 


‘eorrectly without the aid of translation the 


books in respect of which the charge is 
lodged, and others to which it may be 
necessary to refer for compensation, The 
' difficulty, snch ag ib is, is one necessarily of 
occurrence ina country like this with so 
many vyernaculars and has to be overcome 
by the help of translations for the pre- 
paration of which in the present case there 
existe ‘the best facilities. Even assuming 
that the fourth Presidency Magistrate, from 
his knowledge of Telugu and Sanskrit, would 
enjoy certain advantages in dealing with the 
cage (which is the ntmost that can be said), 
we do not think this circumstance warrants 
interfering with the diseretiof of 
ihe Chief Presidency Magistrate who has 
considered end refused the petitioner'a re- 
queat. 
The petition is dismissed. 
Petition dismisred, 





MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 86 or 1911. 
Ogiui&Au Revision Partition No. 29 
or 1911. 

July 26, 1911 
Present: —Mr. Justice Ayling and 
Mr. Justice Spencer. 
In re KURNAM SESHAYYA AND ANOTHER 
— AÀoccURRD— P sTITION BES. , 

Penal Code (dqt XLV of 1860), ss 440, 448—Houss 
trespass —Inteation to commit spectfic offence — Proof of 
auch tntention. 

To susiain a conviction under section 448, Indian 
Ponal Code, of house tiespass with intont to commit 
“Bn offence, eto., it is not neoesenry to docide which of 
“goveral offences the &ocused intended to commit, It is 
aufiment if the evidence leaves no room for 
reasonable doubt that the acoused intended to commit 
eee 

. Y. Samban, (Ur. B. O. No. 114 of 1881) Weir's Or. 
vol lp 583, followed. 

R. v. Durgayya, Or. R. O. No. 801 of 1882; Weir's Cr. 
Vol. 1 p. 524, explained. 

R x. Rayapadayacht, 19 M. 240; In re Venkatarama- 
nuja Reddi, 6 M. L. T. 262, 10 Or. L. J. 884, 5 Ind. 
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Cas. 828, distinguished. 

Bellamuthe v. Karuppan, 31 M. L. J. 161; 9 Ind. Cas. 
153;0 M L. T. 288, 12 Or. L. J. 80; Nmperor v. 
Lakshman Ragunath, 80 B. 658; Golap ‘Panday v. 
Boddam, 16 0. 716, referred to. 

Petition ador aecbiong 485 and 439 of the 
Criminal Procedure Code praying the High 
Oourt to revise the order of the Joint Magis- 
trate of Nandyal, in Criminal Appeal No. 
43 of 1910, passed on the accused by the 
2nd Olass Magistrate of Kalwa in O. O. No. 
66 of 1910. 

Mr. M. B. Doratsamy Atyangar, for the 
Petitioners. 

The Pubito Prosecutor, for the Orown. 

Order.—lIn this case we are asked to 
review the order of the joint Magistrate of 
Nandyal confirming the conviction and 
sentence imposed on the petitioners by the 
Sub Magistrate of Kalwa for an offence 
under gestion 448, Indian Penal Code, (house 
trespass). 

The facts of the case are simple. Qom- 
plainant and his wife who were sleeping in 
their house the door of which was open, 
awoke in the dead of night and discovered 
that some persons were inside the building. 
An alarm was raised and these persons 
were subsequently found to be the petitioners. 
A dagger, which does not belong to the 
inmates and which it is inferred, was brought 
by petitioners, was found in a oorner of 
the house. First petitioner was not on good - 
terms with the complainant and had on the 
previous afternoon taken part in getting his 
house searched for forest produce, Peti- 
tioners did not set up any innocent 
motive for their presence in the house under 
the circumstances deposed to by the Progecn- 
tion- witnesses, but attempted to show that 
they were dragged into it, and confined 
against their will, a plea which both Courts 
found to be false. 

Both Courts found that petitioners were 


found trespassing in the honse under the 
circumstances seb forth above; and that they 


-had entered it with intent to commit an offence 


of some kind though it was impossible to 


. gay what offence. The findings are practically 


identical though the Sub-Magistrate thought it 
probable that the intention of petitioners may 
have been to introdace forest produce— & sug- 
gestion which the Joint Magistrate rejected. 
The only ground advanced for interference , 
is that the lower Oourts have not found the 
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existence of any intention the part of peti- 
tioaers, such aa is necessary under section 446, 


Indian Penal Code, to constitute the offence 
of criminal trespass, 


Authorities have been quoted on both, 


sides. Tho chief reliance of petitioners’ Vakil 
is on R. v. Rayapadayachs (1) which has been 
followed in In re Venkataramanwja Reddi (2) 
and which itself follows an earlier case, B. 
v. Dwrgayya (8) (Orimihal Revision Oase 


No. 301 of 1882). The latter case, as well as a. 


atill earlier gne cited by the Publio Prosecutor, 
us, R. v. Bamban (4) (Oriminal Revi- 
sion Case No. -114 of 1881) and the Public 
Prosecator also relies on the remarks of 
Benson, J., in Bellamwihu v. Karwpan (5) 
and on the rulings in Emperor v. Lakshman 
Ragunath (6) and Golap Panday v. Boddam 
(7). In oonsidering the question before us 
it is necessary to remember that the intent 
required by section 446, Indian Penal Oode, 
may be of two kinds (a) to commit on offence, 
(b) to intimidate, ineult or, auroy. In 
the present case the finding of both 
Magistrates is that the intent was to commit 
an pffence. They have not even dis- 
cussed the possibility of an intent "to inti- 
--midate, insult or annoy,” much less found its 
existence, Wesball deal with the case on 
` their findings, to see if they are warranted by 
the evidence and if they are sufficient to 
support a conviction. 


-— 


It has been suggeated that the rulings in 
“the two cases reported in Weir [ R.v. Durgayya 
(3) and R. v. Sambaa (4)] are irreconcil- 


able and this appears to be the view taken’ 


in R. v. Rayapadayachi (1). But, with great 
^ deference to the learned Judges who decided 
the latter cage, we do nob think there is any- 
thing inconsistent in the earlier rulings. In 
Samban’s cane(4), the Chief Justice and Ken- 
derely, J., laid down that it ia sufficient if the 
evidence leaves no reasonable doubt that the 
accused intended to commit an offence of some 
kind and that the Oourt need not be ina posi- 
tion to say what specific offence if was. No- 
(1) 19 X. 240. ; 
Mo 6 AL L. T. 203; JO Og L. J. 888; 8 Ind Oas 


. P Weirs Cr. B. Vol. I p. 688. 
4) Wetrs Or. R. Vo I p. 688. . . 
(5) 21 M. L. J, 161, 9 Ind. Cas, 152, 0. M. L. T, 

T. 283; 12 Cr. L. J. 80. i 
(8) 26 B. 558. y s 
(7) 10 O. 715. Ni 
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thing contrary to this is expressed or apparently 
intended by the Judges in the other odse de- 
cided nine months later. The salient feature 
distinguisring Dwrgayya's case (3) is that the 
Magistrates appear to have recorded no finding 
at all as to accused’s intent. All that the 
learned Judges seem to say is, that intent must 
be expressly found and not left to inference. 
The judgment in R. v. Raytpadayachkt(1) deals 
with the matter from the point of view of 
an intent to annoy—n>tto commit an offence 
and lays down that ihe primary, and not 
the constructive intention of the trespasser is 
all that has to be considered: This view “ 
is followed in In re Voenkatarananuja Reddi 
(2) and dissented from by Benson, J., 
in Sellamuthu v.  Karupas (5). The 
Bombay and Calentta cases are against 
it. But, inasmuch ss all these cases simply 


consider an intent to annoy or intimidate, ^ 


we are not here concerned with them. 
The fact remains that the ruling in R. v. 
Samban (4) has never been overruled or 
even dissented from (except under what seems 
tous to bea misapprehension) and we can 
find no reason for not following it. 

Holding this view, we must decline to 
The facta in this case are practical- 
ly identical with those in E. v. Samban (4), 
indeed the dagger incident makes the present 
case somewhat the stronger of the two. We 


~ cannot say that the lower Courts were not 


justified in finding on the evidence that the : 
accused must have entered the house with 
the intention of committing some offence, and 


_ this ia all that is required. 


The petition is dismissed. 


Petition dismissed. 
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In re PROLÀ NARASIMHAM amp orners— 

PETITION WES. ; 
Oriminal appeal—Oonviction for to offences-—One 
of the contictions set aside by Appellate Üowri— Duty 
of Appellate Court to reduce sentence. ; 
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Wheres Oriminal Appellate Courtsets aside the 
conviction of an accused in respect of ono of 
the several offences for which he was tried and con- 
victed by the lower Court, it is ita duty to reduce the 
sentence passed on him. - 

Paramasiva Pillay vy, Bmyperor, 30 M..48; 1 ELT, 
408, 5 Or. L. J. 88, followed. 

Petition, under sections 435, and 439 of 
the Criminal Procedure Code, praying the 
High Oourt to revise the judgment of the 
Joint Magistrate of Bexwada Division, in 
Criminal Appeal No. 31 of 1910, presented 
‘against the judgment of the second olass 
Magistrate of Tiruvur Taluk, in O. O. No. 
220 of 1908. | uM 

Dr. S. Swamtisadhan and Mr. T. Anantha- 
charzar, for the Petitioners. 

Ths Publio Proscuto (Mr. O. F, Napier), 
Oonira. | 


Order.-—One of the convictions, vis., for 
criminal trespass, has been set aside by the 
Appellate Court but the sentence -has not 
been reduced. Following Paramasiva Pallas 
v. Hmperor (1), I reduce the sentence 
of fine in the case of each of the accnsed by 
Rs. 10. Rnpees ten (Ra. 10) out ofthe fines 
paid by each of the aconsed will be refunded 
to him. 

Sentence reduced. 


/ " E 
- (1) 30 E 43, 1 M. I. TT. 403; 6 Cr. L. J. 88. 
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(s. c. (1911) 3 M. W. N. 44). 
MADRAS HIGH COURT. 
CRIMINAL ÁPPBAL No 654 or 1910. 
2E May 2,1911. ` 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
B. 0. RAMASWAMI IYENGAR— 
PRIBONER-—À PPELLAMT 


Dersw4 
EMPERO R-—Ob»roerra Party. 

Penal Gode (Act XLV of 1880), s. 218—Inieniionally 
framing an inoorrect public record by a Public servant 
—BSubsequent conduct— Bons fidos of the entry. ' 

Where a Police Inspector was charged with framing 
an incorrect record in that he centered in his diary. 


that om tain cartmen told him that “they were not - 
beaten by decoitw,” while, in faci, they had told him _ 
berien 


thet “they were by dacrats," it was held that 
this of itself would not be sofficient to sustain a oon- 
viction under section 218, Indian Penal Code; but 
where, without endeavouring to inquire into the 
truth of the said entry in his diary, he destroyed 
oortain records which falsified it and substifuted 
jresh nots books, his bona fides wore open to question 
-and he must be deemed to hare fromed an indoirect 
public record tutentionally. 


= 2 ~ 
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Appeal against the order of the Court of 


‘Session of the Nellore Division, in Oase No.'39 


of the Calendar for 1910. . 

Mr. T. Richmond, for the Appellant, 

Mr. C. P. Napier, Conira. ` 

Judgment.— Appellant, a  Polioe 
Inspector of Nellore District, has been con- 
victed of committing an offence under section 
218 of the Indian: Penal Oode by making 
false entries in his diary. (Exhibit A) re- 
garding the investigations of a certain dacoity 
case, registered as crime No. 15 of 1909 of 
Kurichedu Station, which is included in his 
range. The Orime Register of -that station 
shows that on 6th November 1909, Constable 
No. 444 (Progeoution witnees No. 10) re- 
ported that four cartmen of Chavatipallem 
had been attacked by thieves on the road 
on-the evening af the previous day and 
robbed of property of some value, Tho 
Inspector examined the four cartmen robbed 
on the evening of the 6th November 1909 
and recorded in his diary that they stated 
that they had not been dacoited and had made 
no complaint. Aooording to the prosecution. 
Hus entry ts false ; the cartmen when examin- 
ed by. the appellant stuck to it that they 
had been dacoited, but were induced by the 
appellant, under threate of being dragged 
about from place, to place to sign statements 
corresponding with those recorded in Er- 


The direct evidence in the case is furnish- 
ed by the cartmen in question who, as Pro- 
aeontion witnesses Nos. 1, 2, 8, 4 & 5, depose 
that they were dacoited, that they gave in- 
formation the~same evening to three oon- 
stables on duty ata Thana in the neighbour. 
hood (Prosecution witnesses Nos. 7,8 and 
9); that twenty-four hours later the appel- 
lant c&me'&nd induced them to sign false 
statementa denying the dsooity, and that a 
weak. later on being questioned. by the 
Deputy Superintendent and finding him to 
be an honest official, they repeated their 
original and,true story of the daooity. l 


That something of the nature- of a dacoity 
occurred on the eveuirfg of the 5th November 
1909 and was reported the same evening to 
the Thana Constables who passed on the in- 
formation next morning to the Prosecution 
witness No. 10, when he came to the Thana 
on beat, there is no reason whatéver to ° 
doubt, Ls 
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The crucial point of the case is whether, on 
the evening of the 6th November 1909, the 
&ocused honestly recorded whai the oartmen 
told him or whether (as the prosecution 
witness No. 4 puts it) “when we said we were 
beaten he wrote that we were not beaten" and 
induced them to sign or mark statements 


quite different from what they had really 


given. 


Tt is suggested that, although the cartmen’s 


recantation was false, it may have been 
voluntarily made to save themselves from 


. troubles: or made in consequenoe of induce- 


~ 


ments offered by others without the appellant's 
connivance or privity. 

The evidence of the cartmen, if believed, 
proves clearly that neither of these explana- 


tions is the true one and is, it must be not | 


ed, absolutely -unrebutted. The ocartmen 
themselves, it may be, are men ‘entitled to no 
spocial credit; nevertheless, in view, of all the 


circumstances of the cage, which have been 


-very carefully considered and fully set out 


in the jadgment of the learned Seasions 


Judge, we see no reason why it should not 


‘be accepted. The procedure of the appellant 


in connection with the case, as shown in 
his own diaries, is difficult fo reconcile with 
any honest endeavour to ascertain the truth of 


the complaint; but indicates a persistent de- 


termination to secure or create evidenod to 
show that the complaint was false and that 


“the prosecution witness No. 10 was reepon- 


sible. for it. The most daring step Was, 
according to the prosecution, the destruction 


‘of the note books of the proteowiton wiinesses 


‘Nos. 7 and 8 containing a record of the complaint; 


‘far to support the evidence of the constables ` 


‘their substitution. Lr 
‘can be fairly inferred ‘from the entrics in his 


and ‘the substitution of fresh nota-books 
written from the old ones, but without the 
objectionable entries. Those books are Er- 
hibits Hand L and their appearance goes 


(not individually reliable witnesses) aa to 
The object of the accused 


own diaries. The very firat entry contains 


‘the remark that "with some wrong motive 


the re was sent by? constable No. 444 and 
rapa sae his inquiries on the 7th and 8th, 
according to his diary, were clearly directed 
to weaving & web of evidence round that 
unfortunate Constable while carefally refrain- 
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been suspected rather than the Thana Con- 
stables, there is nothing to explain. There 
is abeolutely no reason to distrust the evi- 
dence of the Prosecution witness No. 10 (Oon- 


stable No. 444) himself, though it only bears 


indirectly on the present charge. 


An regards the appellant's eriginal motive 
in suppressing the dacoity case, too much 
stress need not be laid on the previous 
cencures evidenced by Exhibit J series. But 
it is clear that the dacoity was an unimport- 
ant one, very doubtful of detection (the 


‘cartmen being unable to name their assail- 


ants), and that, both for the sake of his own 
statistics and of his Thanna system then on 
trial, the Inspector had reason to wish it 


“hushed up. 


An important point to be borne in mind 
is that, if the cartmen had themselves re- 
solved to drop the case, this would not 
account for the conduct of. the Thana Oon- 
stabléa in denying that any complaint had 
beea made to them (ords Erhibita G., K. & 
N.) Some other influenoe must have been 
brought to bear to secare this and there is 
no reascn to doubt their &ocount of what 
that influence was. 


On the whole, we consider that the learned 
Sessions Judge was justified in aocopting 
the evidence of the cartmen and that the 
conviction must be confirmed. The sentence 
(in view of the natural ‘consequences of the 
conviction) seems somewhat ünnéocessarily 
severe, especially as the appellant’s primary 
object, at any rate, was not of & very hainous 
character. l 


We confirm the conviction but redace the 
sentence to one year’s rigoroug imprisonment 
and Rs, 500 fine, in default three months’ 
additional rigorous imprisonment, 


Conviction affirmed and sentence reduced. 


ing from taking his explanation or alarming | ` 


him. Why Constable No. 444 should have 


_ 


- 
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[a c. 15 O. W.N. 984, 15 Bom. L- R. 704; (1911) ; _ . Althóugh the parties are at issus on this, 


3 M. W. N. 79,140. L. J. 250.] 
PRIVY COUNCIL, . 
ÀPPNAL TRON THE Outer Covet or LOWAR | 
Buena. ` 
: June 14, 1911. 
Preseni:— Lord Aikinson; Lord Robeon 
Sir Arthur Wilson gnd' Mr. Ameer Ali. 
G. W. DAVIS—DuxrrexbpANT—' 
"+ 7 — ÁPPELLANT C . 
té) fw ] 
MAUNG SHWE GO-—PzrarkrIFF— - 
RasrospEwT. ` 
Specific perfjormance— Disputes about question of fact 
—Bafs principle, whatite—Bargain, onerous but not 
unconscionable —Discretion—Decres for specific per- 


ormance, 

In dealing with a case in which the parties are at 
issue on & vital question of fact, the safe principle ix 
to conaider which story fits in' with the admitted 
circumstances. 

Where is onerous but nat unconscion- 
able, and the plaintiff does nob take an improper 
advantage of his position or the difficulties of the 
defendant, and inthe absence of any evidence of 
fraud or misrepreeentation on the part of the plaintiff 
which may have induced the defendant to enter into 
the contract, there is no reason why spemflo perform- 
ance of the contract should not be decreed. 

Appeal from the-appellate decree of the 
Chief Court of Lower 


llth, 1909, reversing that made by ita 
original side dated February 18th, 1908. 

Mr. L. DeGruyther, K. O., and Mr. Eddjs, 
for the Appellant, : 


Mr. Bailkache, K. O., and Mr. Jolly, for the - 


Respondent.  . l 
> - Judgment. 
Mr. Ameer All. This appeal arises out of 
an action brought by the plaintiff-respondent 
in the Ohief Oourt of Lower Burma in the 
exercise of its original Civil jurisdiction to 
enforce the specific performance of an agree- 
ment alleged to have .been executed by the 
defendant-appellant on the 4th of April 1908, 
and in the alternative for damages. 


The first Court dismissed the suit, “being 
“unable to hold that the‘ agreement set up 
had. been proved.” The Ohief Court on 
appeal has arrived ata totally different oon- 
clusion’; it has found that the document was 
signed by the defendant, and it has acoord- 
ingly reversed the decision of the first Court, 
and decreed the  plaintiff'& claim. The 
defendant has appealed to His Majesty 
in Connoil, and the only question for deter- 
.minaücn relates io: the genninerees of his 
signature con the agreement in suit, 


Burma, dated May. 


the vital point in the onsó, there is otherwise 
singular unanimity on the general facts. -In 
the conflict of opinion between the Courts 
in Burma, it seems necessary to their Lord- 
ships to ‘examine the admitted facta and 
circumstanoes as furnishing the safest guide 
to & correct conclusion.  — 

When the defendant in 1901 acquired the 
land regarding which he is said to have 
executed the agreement, he was, on his own 
admission, in’ pecuniary difficulties. Hoe 
had bought the land, whith was mostly 
waste and undeveloped, with money borrowed 
on its mortgage. In 1905 he was unaoubt- 
edly in difficulties; one creditor appears to- 
have taken out exeoution, the principal- 
mortgagee was pressing for re-payment, 
and-although, according to his statement, 
even at that time, he had received-good offers 
for the property, they had all fallen through, 
as each time he had increased his price. It 
was in these’ circumstances that be applied 
tothe plaintiff for accommodation. The 
arrangement entered into, as one of the learned - 


- Judges in the Chief Court observes, was oner- 
ous even for Burma The defendant was to . 


obtain Hs. 50,0C0 from the Bank of Bengal 


‘on the credit of the plaintiff; he was to draw, 


in conjunction with a Burmese broker Ba Pe 
or Hpay, who appears only to bave lent his 
name for a small consideration, five bills for 
Ea. 10,000 each,. payable at three months 
alter date in favour of the plaintiff, who -was 


' to endorse them over to the Bank of Bengal, 
‘to enable the defendant to geb them dis- 


counted by the Bank. For this accommo- 
dation he was to pay the plaintiff interest 
at the rate of 6 per cent. on the amount 
of the bills. | jd 
This arrangement was duly carried into 
effect on the 30th September 19805 ; the de- 


fendant drew five bills and received from the 
.Bank He. 50,000. less its charge for discount- 


ing. On-the same date heéxeogted in favour 
of the plaintiff, as security for the money he 
had reoeived, & mortgage on the land binding 


' himself to re-pay the amount in three months. 


The bills fell due on the 2nd of January 
1908. Admittedly, the defendant was not in a 
position to meet them nor to pay the interest 
for which he had made himself liable: to the 
plaintiff; He was still unable or unwilling to 
sell the land which, go far as can be judged 
from the record, was-his- only asset. Under 
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the circumstances, there appears to have been 
no alternative left for him but to obtain from 
.ihe plaintiff a renewal of the bills. The 
plaintiff assenting, the bills were-aocordingly 
renewed foranother three mónths on the same 
terms as before. As the plaintiff had to 
meet tho interest charged by the Bank on the 
renewed notes, the defendant executed in his 
favour & promissory-note (Exhibit E) for the 
interest due to him and the interest which he 
, paid or for which he made himself liable to 
the Bank of Bengal. These billa were drawn 
on the 3rd of January anid were due on the 6th 
of April following. It is abundantly clear on 
the evidence that before the due date arrived 
the plaintiff began pressing for settlement. 
His own evidence is distinct on the point and 
is substantially corroborated by the defend- 
ants witnesses. 

Ma Mi, a Burmese lady, who is stated to 
be the adopted ‘daughter of the defendant, 
and her friend Ma RE [Byu,& female broker. 
both say in substance that they, on several 
occasions, went to the plaintiff when he told 
them the interest on the bills was mounting 
up and that the defendant should be advised 
to pay up within the three months or let him 

"have the land for a lakh.” 

The letter of the 14th February 1906 (Ex- 
hibit F) was a request to the defendant to 
call at the plaintiff's cffloe "on receipt," as 
he wished to see him nrgently. The plain- 
tiff states and itis not“Qenied, that it was 

with re to payment. Exhibit G, whioh 
bears date the 8rd of March, is a peremptory 
demand for payment by the 5th of March of 
the promissory-note (Exhibit E)zin defanlt 
of which legal proceedings were threatened. 
Although there is no definite statement as to 
what actually took place between the 8rd 
and 80th March, there can belittle doubt 
upon the general evidence that during ibis 
interval whilst the plaintiff waa pressing for 
his monéy the defendant was equally anxious 
for time. 

The defendant bas produced two letters, 
dated the 81st and 80th March, respectively 
(Exhibits Nos. 8‘and 4). Exhibit No. 4 is ad- 
dressed by him to the plaintiff and is in thes 
terme: — 

“I write to ask you if you are UE to 
keep the Hs. 50,0C0 on my properly the Zain- 
garaing grant for mix months longer if I pay 
you all money due on receipt and- the inter- 
est on the Ra. 50,000 every three months 
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in advance. Please let me know by letter - 
without delay." 
Exhibit No. 3 purports to bs. a reply {o 


Exhibit No. 4 written by Ba Pe as follows: — 


As you requested I agree to wait for the 
principal of Ba. 50,000, provided if you will 
pey up all the due interest, say about three 
months. Please let .me know as soon as 
possible." d 

How, Exhibit No. 4 came to be produced by 
the defendant is not clear. The plaintiff does 
not appear to have been asked about these 
two letters, but their Lordships have little 
doubt on the evidence of Ba Pe or Hpay 
that the defendant did in fact write Exhibit 
No. 4, and received the reply, Exhibit No. 8, 
written by Ba Pe probably with the know- 
ledge or acquiesoence of the plaintiff. 
Admittedly, however, nothing was done to 


carry out the arrangement anggested by the 


defendant-in Exhibit No. 4. 

The material divergence between the 
parties begins at this stage. The plaintiff says 
he was not willing to renew the bills unless 
the defendant agreed that on failure to meet 
thema third time the property should be 
conveyed to him for a lakh of rupees, that he 
accordingly sent the broker with Exhibit H, 
for the défendant to sign, that it was brought 
back to him with the defendant's signature, 
and that! thereupon he renewed the bills 
taking: a ~promissory-note Hxhibit J. as 
before, for the interest due to himself and to 
the Bank. His evidence regarding the 
instructions to the broker is very clear. He 
Bays: — 

“Finally, I sent a letter by the broker for 
signature by Davis on the terms that I would 
not renew the Aundte unless he signed the 


letter. This is the letter‘ which I sent, 
(Exhibit H). I accepted the proposal in that 
letter" 


("I" evidently is a misprint for 'he.") 

Then the plaintiff goes on: — 

"I would not have renewed the hundts on 
any other terms. After Davis had . signed: I 
renewed the Aundis. These are the fresh 
humdis then given.... The second set 
were returned to me after I endorsed the 
third. I had to pay interest on the third 
lot, acd I got from Davis this pro-note for 
interest (Exhibit J) as he oould not pay 
me in casb. Nya Bwa and his odd bs 
me he could noi pay cash." ; 

In cross-examination he added:— 
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“I told Nya Bws that. I told him to tell 
Davis thet I would only renew the Aundts 
if the agreement was made fora lakh. Isent 
the letter, (Exhibit Hì, with Nya Bws. I 
may have sent him to speak about it before 
that, on an-earlier day. I think I may. 
When I sent him to talk about renewal of 
Aundss I sent him with Exhibit H. 1 sent 
Nya Bwa to iell Davis that I ‘would 
not renew the Aumxdis unless he did sign. 
I only sent Nya Bwa once that day, the time I 
sent him with the letter. He brought back 
the letter with Mr. Davis's signature as it is 
now.’ 


him by the plaintiff, the broker, Nya Bwa, 
states as follows:— 

“Shwe Go gave me this letter in his 
office and said, ‘If the letter is not signed 
the hwmdis will not be signed.’ I took 
this letter and the Ausdis I took the 
letter to Mr. Davis at his house in Sule 
Pagoda Road. I went with Ko Ba Pe whe 
also signed the kundis. He is a broker. I 
found Mr. Davis in his house. I went inside 
and upstairs. His daughter Ma Mi was -also 
present. I showed Mr. 
"(Exhibit H). I told him ‘if this is not 
signed Àwsdis will not be signed." We were 
all sitting round a round table. .Mr. Davis 
then signed the letter in my presenoe.” ` 

He says further that after the defendant 
signed the document, he put his signature on 
it as witness. Whether the defendant's 
signature be genuire or not, the cross-ex- 
amination of this witness shows clearly that 
there was considerable discussion and a good 
deal of going to and fro before the plaintiff 
renewed the bill. Nya Bwa sasys:— 

“The first time I went and spoke sbont 
Aundis— about signing hendis. Davis asked 
me to go to Shwe Go and gei him to sign 
them. He refused, and I went back and told 
Davis. I went back and told Davis, and said, 
"You ought to re-pay.’ Then I went and 
called Ba Pe to speak to Shwe Go. to sign 
the Aundes. I took Ba Pe to Shwe Go. It was 
not on this occasion that the letter was 
written, I and Ba Pe had to 
again. Before we. went Ba Pe tried to 
persuade Shwe Goto sign. Shwe Gorefused. 
So we, Ba Pe and I, went back to Davis and 
told bim that Shwe Go would not sign. Davis 
sáid, ‘What is to be.done'P I have no money.’ 
J keni back to Shwe Go and this letter 
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. brought.it upstairs ready typed.” 


'presenoo 


Davis the letter: 


go to Davis ` 


808" 


(Exhibit H) was found (sio). Shwe’ Go 

Maung Ba Pe or Hpay, who had joined 
the defendant in drawirg the bills, and 
whose name appears on the renewed bills 
also, states that he had accompanied Nya 
Bwa when he wont to Davis wilh Exhibit 
Hand the "Aumdis" The defendant and -his 
adopted daughter, Ma Mi, deny Ba Pe's 
on the occasion the bills were 
brought. Their Lordships think that Ba 
Pe's statement as to his having gone with Nya 
Bws is more likely to be true than the denial 


|: of Ma Mi or of the defendant, forit must be 
With regard to the instructions given to- 


observed that although the defendant does 
say that Ba Pe did not sign the hundis at 
the same time as he did, and that he believed 
he signed them afterwards, he does not say, 
so far as their Lordships oan see, that he did 
so at any other place than his (the defeud. 
ant’s) house. 

With referenoe to ihe alleged exeoution of 


Exhibit H, Ba Pessys as follows:— 


“There was first some conversation, it went 
on some time before he signed. Davis agreed 
and -signed because he thought that during 
the three months he would be able to raise 
money on the mortgage. “He said so; and I 
told him that money could be obtained. : He 


. did not. ask me to borrow- money for him, : 


but after that I often met him, and we ased 
to discuss whether he had got the loan or 
not.” 

The defendant on the other "ind: stoutly 
denies the signature on Exhibit H.to be his. 
The defendant's story of the circumstances 
leading up.to the renewal of the bills must be 
given in his own words. He says:— 

‘Barly in April Nya Bwa came to me and 
gaid they wanted the hundes paid up and I 
said I was short of money. Nya Bwa pro- 
duced this letter, Exhibit No.1. I can't be 


certain if it waa written thera or not. I said. 
‘If you rign this it will-be all right.’ I first 
‘altered ‘three’ and wrote 't&welve;!. Then 


reading on I carfie to one lakh and guid ‘No, I. 
won't sign anything like this. I will write 
another,’ and gave Exhibit No. 1 back to. him. 
It was eventually left in my oopy-book. Then 
I wrote out Exhibit No 2. I made a fair copy 
of itand gave it to Nya Bwa in a cover to 
take to Shwe Go.” 

. With regard to Exhibit No.1, Nya Bra 
Rays it jg in his writting ; that he wrote it in 
Davis's houzé'on the 4th April, but he could 
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rot tell at what interview it was NEUE 


Exhibit No. 1 is in these terms: — 
l ei 4th April 1908. 

"My deus Ko h Bws,—If I not' syo» 
eeed within inde hree months I agree to 
sell my Zainganine land to Shwe Go (for) a 
lakh cf Rupees. Try and settle upon Shwe 
Go as his promise to advance more money 
if I required.— Yours," 

There can be tittle doubt that Exhibit No. 1 
as drafted by Nya Bwa, represented what 
ihe plaintiff wanted. The defendant saya 
that it was left behind in his copy-book when 

‘the broker took away the fair copy of 
‘Exhibit No. 2 to give to the plaintiff. 

Exhibit No. 2 is in these terms:— 

"Dear Sir,—— As I am not prepared to pay 
you the interest, &c., due, beg that you will 
wait six. months from this date. 
pay you the interest, and the two small bills 
Iowe you: Should I fail to pay you then 
the interest I will-agree te sell you the land 
at Pegu for whatever then is offered if you 
wish to purchase. I am offered now 
Ra. 2,20,000 4nd Ra. 2,40,000, but will not 
sell. My price is Rs. 3,00 000.—G.” 


The plaintiff swore he never received the - 


letter, the oopy of which (Exhibit No. 2) 
was read to him. Nya Bwa's recollection 
.&bont this document is hazy, and his state- 
ment certainly is not satisfactory. Speaking 
. of Exhibit No. 1 he says :— 

"Exhibit No. 1 is not signed. I don’t think 


Davis refused to sign. I think-Lasked him to 


sign il. He must have signed this Exhibit 
‘No. 1. I had forgotten all. about it till. I 
saw it: Davis did not refuse to sign, Exhibit 
No. 1. He may have signed a fair copy If 


I see it 1 can say if ẹ fair copy was written. 
Ioan say thet a fair copy of Exhibit No. 1 


was made, but I cannot say who- wrote itb,- 


whether I or Davis or Ba Pe. I can’t say 
what became of the fair copy. It will. bave 
‘been signed ; I am not sure. I don’t know 
if this letter, Exhibit No. 2, was written then 
or not. I cannot say, and go not remember, 
if a fair copy of Exhibit No. 2 was given to 
me to také away.’ ` 

The defendant's case is that the bills 
_ were renewed on the basis of the arrange- 
ment proposed by him on the 4th of April 
by Exhibit No. 4 and that his signature -on 
Exhibit H is a forgery. - 

.n dealing with a cáse of this kind in 
which the parties are at issue on a vital 
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question of fact, the safe principle is to 
consider which story’ Atas in with the ad- 
mitted circumstances. Now, tha defendant 
and his witnesses state that the next day, or 
the day after, ke sent the fair copy of Exhibit 
No. 2 to the plaintiff by Nya Bwa, the same 
Nya Bwa brought to him a document which 
he was asked tosign. “Its terms,” he says, 

"were something like those in (Exhibit H) 
it was an agreement to sell fora lakh.” In 
cross-examination he adds the document 
offered to him for signature was not (Hxhibit 

H) “that had an eight-anna stamp, but was 
similar to (Exhibit H) in terms, and in the 


. form of a letter ; I think & little different in. 


the beading; it was, I think, ' from Shwe Go, 
Dear Sir.’ " 

And again :— 

“T threw the document TER in disgnst on 

the table, and went to the back. Then L 
came beck and Nya Bwa read out the docu- 
ment in Burmese. Then he took it away." 

Their Lordships will reserve till later 


their remarks ou the statement that the 


paper shown to him was stamped. Bat 
it does seem difficult to conceive why or how 
a ‘document, which was ‘something like” 


, Exhibit H in. its terms, was brought to the 


defendant for execution by the same broker 
who had teken away his proposal contained 


in Exhibit No. 2, and on the basis of which it 


was undambpod the farther transaction was to 
take. plase: Yor how it came to be presented 
to him without any introductory remark in 
the calm manner described by him. 

The defendant's story is that on reading 
that paper so presented to him he became 
very angry, used strong language, refused 
to sign it, and went to the back of the 
honse. He was called beck, and when 
asked by his witness, the female broker, 
Ma E Byun, as to the cause of his anger, he 
made the following etaterhent :— 

“You don’t know what is written. If 
I sign that and I die to-night my children 
would be beggars—would be robbed.. Or 
if Shwe Go dies the same result. If Shwe 
Go cannot trust me I cannot trust him. I 
sent him a letter last night asking for six 
months, If he will not wait go to Oourt 


and I will get six ox twelve months." 


Ma H Byu tells the story of what took 
place on that occasion in. a shghily differ. 
ent form, but she introduces into it a state- 
ment made by Nya Bwa to the defendant 
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-when he refused to sign the paper, whioh. 
is of importance.’ She says that when Davis 
read the paper he became angry, banged 
about, and spoke about his throat being cut; 
he then said “let him (meaning, presumably, 
the plaintiff) accept what I offered yester- 
day if he likes; I am nota child, I won't 
do like that," “After that” continues the 
witness “Nya Bwa asid, ‘it is for three. 
months which is s long time; you will be 
able to make other arranger&onta ; we will see 
that you are not cheated.’ " 7; 

“Ma E Bya goes on to say ‘that the’ defend- 
ant, after he was called back, persisted in his 
refusal to sign the paper, an aud eventually Nya 
Bwa took it, folded it up. and put it in his 
pocket. 

The suggestion is that although up to that 
time the plaintiff had clearly and admittedly 
nob accepted the defendant's '"cffer" con- 
tained. in Exhibit No.-2, he quietly and” 
withont demur or question consented to the 
renewal of the bills on the defendant's terms. 
He had all along been pressing for immediato 
payment of the monies that had already bse- 
come due; he had been trying to get a defl- 
nite agrecment from the defendant thas if he 
did not meet his liabilities at.the end of 
ihree months the property should be trana- 
ferred for & lakh. The- defendant admits 
that “a lakh was the plaintiff's limit." Ma 
Mi, too,. says that when abe and Shwe Go 
(the plaintiff) had a {alk about the sale of 
the land, he said “he thought it was worth 
about a lakh and that be would- offer that 
but no more." The evidence of Ma E Byn 
is to the same effect. She says Ma Mi, in 
her presence, told Shwe Go that the defend- 
&nt' had received an offer of a lakh and 
&. half, ou which the plaintiff replied :— - 

"Who will offer 14 lakhs or 9 lakksP 
He will be lucky if he gets a lakh. Tell 
him to sell it for a lakh.’ I said don’t speak 
about 1 lakh. He‘vould not sell for 14, not 
even for Re. 2,20,000 he said he would not 
go below 8 lakhs.’ Shwe Go said. if he can 
geb so much he bad better sell quick, why 
wait?’ I said’ He did not sell ; what I can 
do?’ He said to Ma Mi ‘It is a long time 
and he has not paid interest, what is he 
coing P’ Ma Mi said ‘He will pay, he is look- 
ing about him’. Shwe Go ssid ‘Very well, 
ihe sooner he says the be ter as we have to 
.pay inlerest.’ ” 


And yet, ae any en or fartker . 


| INDIAN CASES, 


` q*o. He admits that " 


. to do that." 
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discussion, the plaintiff, Sit is suggested, rea 


‘mained content with. the proposal in Hxhibit 


No. 2, to wait for six months for his interest, 
payment of which he had been demanding all 


: the time, with a right of pre-emption at an 


indefinite price far above his limit. The 


suggestion seoms hardly consistent with the 


admitted facts. - 
“ The statements of the defendant in orosa. 


examination regarding Exhibit No. 2 are by | 


no means satisfactory, and their Lordships 
are not prepared to-say that the Ohief Judge's 
comment is altogether unwarranted. 

The bills were admittedly renewed on the | 
6th Apriland were due onthe 9th of July: 
following. Before thé due date,- however, on 
the 16th of June „the plaintiff wrote to the 
defendant a letter, Exhibit K, in these 
torms :— 

" I beg to inform you that since the death 
of my brother Maung Shwe Oh on the 5th: 
instant, the nature of the ocircumstanoes ro- 
garding our Business has changed. So I wish 


‘you to bear in mind-that you should noli fail 
to fulfil your promise according to your ' 


letter dated ‘the 4th April 1908.. I expect 
you will striotly make good the „promiso on 


or before the appointed date. ' 


The defendant admits receipt of this letter 
but says he took that letter to refer to his“ 
letter of the 4th Apfil which he had given to 
Nya Bwa. The terms of Exhibit K, however, 
in their Lordships’ opinion, are not oonsis- 
tent with those of Exhibit No. 2. Exhibit K 
contemplates an early fulfilment of an under. 
taking or. promise ofan explicit character; 
whereas under Exhibit No. 2thedefendant was 
not liable for any payment until 4th Ootober. 
Under Exhibit No. 2 the plaintiff had only an 
option to purchase the land for whatever ` 
was then offered for it, which leftit open to 
discussion and i inquiry. There was nothing 
in it which could be " staictly made good.” 

Again, Exhibit No, 2 contemplated that the 
relative legal position’ and rights of the parties 
should: remain unchanged for six months, but . 
admittedly when the Àundis fell fine on the 
9th July the billa were not renewed for an- 
other three months ; : oq Wan ere- 
cuted for the interest; and nothing! was done 
by the defendant to keop matters in status 
in the ordinary course 
the plaintiff wonld have wanted more kundis 
The only explanation the 
sigrendent has to offer of the unusual conrse 
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adopted is that he thought the plaintiff-had 
taken up the loan himself, 

There was an interviaw. babmeon Shwe Go 
and the defendant after the bills fell due. 
Shwe Go saysait was on the llth of July 
when Davis told him he oould not pay and 
asked him to pay. Whéreupon the plaintiff 
said he had to pay and would pay, but that 
the defendant would have to abide by the 
conditions of the letter.of the 4th of April 
to. which the latter replied he would. The 
defendant admita the interview; “he says 
Nya Bwa came to his daughter who spoke 
to him andhe went and saw Shwe Go; that 
he told him he was short of money and 
could not pay the interést and asked him to 


pay it for him, to which the plaintiff agreed;. 


and he adds that was ffr a further renewal 
for three months.’ As a matter of fact, the 
bills were not renewed, nor does the defend- 
ant appear to have ooncerned himself any 
more with his obligation on them. They 
were paid off by the plaintiff on the 12th July, 
vis, the day after the interview, with three 
days’ extra interest. 

In ‘their Lordships’ opinion heither the 
conduct of the defendant nor the aola. of 
the plaintiff are consistent with the arrange- 
ment in Exhibit No. 2; they, appear to be 
in accord with the agreement in Exhibit H 
which was sobstantislty to the effect that 
if the defendant failed a third time to meet 
his liability on the bills for the payment of 
all interest thereon, thé matter was to be 
treated as concluded, and that the land would 
be sold to him for the amount stated. 

_ What transpired after is also of import- 

ance in the consideration of the case, Four 
weeks later the -defendant wrote’4o the 
plaintiff fora loan of He. 1,000, which he 
anid he urgently needed for the funeral of 
his wife. Inthe letter (Exhibit L) he men: 
‘tioned that he had sold his Pegu land 
for Rs. 8,00,000, and that the loan would 
bə re-paid on receipt ‘of the earnest-money 
on the following Friday. There is no re 
ference, however, either to, the lisbility 
on the bills and the prontisaory- notes which, 
according to his story, were outstanding, 
or to the plaintiff's prézemptional right under 
Exhibit No. 2. 

The plaintiffs reply, through his lawyer, 
was promp5 and significant. The letter 
(Exhibit M), dated the llth of Angust, 
stated that it was well-known to the defend- 
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ant that he could not sell the land to 


' others ss he had oontracted to sell to 


the plaintiff under whose instructions the 
writer had commenced drafting a conveyance 
more than a week before and warned the - 
defendant that, unless he oarried out his 
he would be sued for specific 
performance. He also demanded the name 
of the intending purchaser. To this the 
defendant-.replied, through his Solicitor, 
on the 18th of August, denying any such 
agreement, But the writer adds: "our olient 
did offer to sell, but your client will not © 
agree to pay the price.” Their Lordships’ 
attention has not been called to any evidence 
in support of this statement. 

After some further correspondence between. 
the lawyers on the two sides, this suit was 
launched on the 17th of August. 

. So far the admitted facts and circum- 
stances point to one oonolusion. The 
facsimiles of two admittedly genuine sig- 
natures of the defendant, together with 
the facsimile of the disputed signature, are 

on the record, and their Lordships have had. 
an opportunity of examining them. With re- 
ference to the latter (the signature on Exhibit. 
H), the defendant says as follows:— 

"From. the signature alone L. would not 
be able to swear whether it was mine or 
not. The flourish of the D, however, goes 
further to the left than mine generally do. 
In Exhibit No. I (3) I have flourished a little 
more than usual." 

The Judge in the Court of firat instanoa 
says that he had examined it carefully and 
that it revealed no obvious sigus of forgery 
exoept that there was & mark of double writ- 
ing or oorrection in the second of the three 
initiala which ocourred below the name. 
Nor do their Lordships perceive any differ- 
ence between the admitted signatures and the 
disputed signature. 

The mark of double-wWriting to which 
the learned Judge referas might be purely 
accidental; in their Lordships’ judgment 


. much importance cannot be attached to it. 


But his finding does not show thab he had 
formed, on & comparison of all th» ad- 
mitted signatures of the defendant with 


the disputed signature, a decided opinion that 


it waa.a forgery, for, in summing up the cise, 
he expressed himself in these terms :— 

"Ib seema, therefore, improbable that Davis 
would. have agreed. to pel] his land for one 
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lakh simply in order to induce Shwe Go.to 
wait three months for the interest due—s, 
sum of not more than Ha. 5,000. On the 
other hand, it seams improbable that a man 
in the position of Shwe Go should csmmit 
or abet the commitment of forgery in order 


to him.” 

_He- seems o aed basa a good deal ‘ine 
fluenoed in his view by the _improbability of 
the defendant agreeing to séll the land, for 
which it was-siated large o had been 
made, for only a lakh ard a_temporary-ac- 
commodation for a comparatively small sum. 
The learned Judge appears to have over- 
looked that the whole question of the re- 
newalof the bills was involved in whatever 
arrangement was- arrived at on the 4th of 
April. The defendant had either to take 
them up or get them renewed. Had no 
arrangement been come to an action on 
the bills would have jeopardised his pros- 
pects of selling the- property to advantage. 
He evidently hoped, and probably was 
assured by the brokers, that within the three 
months he would be able either to dispose of 
the land or raise money by. mortgage. The 
evidence of Ma R Byu already referred to 
coupled with the statements of Nya Bwa and 
Ba Pe strongly confirms this view, j 

Ma Mi admits that abont the time ae 
the bills were renewed the plaintiff told her 
that he was "going to send Nya Bwa with 
& document,” for the transfer of the land for 


a lakh. “There was a letter on the table ` 


before them with a stamp.” 

It has to be noted that the defendant, 
well as his witnesses, say the: paper which 
was brought by Nya Bwa, and which Davis 
refused tosign, though in the form of a 
letter, bore a stamp. Nya Bwa swears he 
never saw any stamped agreement in the 
form of Exhibit H. Their Lordships think 
. itis hardly likely that if a forgery was going 
to be perpetrated, the plaintiff .or his agent 
after presenting a stamped agreement would 
forge the signature on an unstamped paper. 
If the forgery was not. gn ul on one 
stamped paper, another could‘have been as 
easily substituted as an unftemped - paper. 
The story, &bout the letter that, was presented 
to the defendant for execution being stamp- 


ed seems duo to a desire to give it additional ' 


colouring or is the- outcome} of imagination 
consequent on the bills bearing stamps. 
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' Their Lordships have, after ‘the iioi cares, 
ful consideration, esta. to the conclusion 
that the defence set up is not true. 

But it has been strongly urged by Counsel 
on behalf of the defendant that as a decree 


: for specific performance is discretionary their 
to obtain possession of the land mortgaged : 


Lordships, having regard to the onerons 
character of the bargain, should not affirm the 
decision of the Ohief Court. In the absance of 
any evidence of fraud’or, misrepresentation on 
the par of the plaintiff whioh indnoed the de- 
fendant to enter into, the contrast, their Lord- 

ships see no reason to accede to the argument. 
The bargain is onerous bnt there is nothing 
to show thatitis unconscionable. The de- 
fendant knew all along thata lakh was the 
plaintiff's limit ; itis in evidence that he had 
frequently urged the. defendant's daughter 
to advise him to ‘sell the land if he was 
getting a higher offer. Itis diffibulé to aay 


‘under the circumstances. that he took an im- 


proper advantage of his position or the diff 
culties of the defendant. 

On the whole, their, Lordships are of opi- 
nion that the decree of the Chief Court is cor- 
rect and that this appeal should be dismissed 
with ooste, and they will humbly advise His 


. Majesty accordingly. | 


Solicitors for the A ppallani: Mossrs. TAA 
son, Adkin, Lee & Kddis. | 

Solicitor for the Respondent : Messrs. A. H. 
Arnould & Son, 


Appeal dismissed with costs. 
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! LOWER BU BMA CHIBF COURT. 
First Civit Appeat No. 15 or 1910. 
March 10, 1910. - 

Present:——Sir Charles Fox, Kr., Ohie! Judge, 
. Mr. Justice. Parlett. 
K. M. M. L. L. A. SOLTAPPA OHRETTY — 
PrammTUrr — ÁPPELLANT 
vet Fus 
M. L. B, M. A. SOLIAPPA OHETTY 
Daréxpant—Resroxpent. 

Specific Relief Act (I of 1877) as. 12, 54, cls. (b) (c) 
and (d)—Injunction——Sale of ecares. 

Tho plaintiff. firm,’ 
very large amount to the defendant's firm, sued for 
an injunction to restrain tho latter from realizing the 
securities which it held by sale: 


"n 


Wa 


Held, that com ensation would afford 
adequate relief and the suit ‘for injunotion shonid be 
dismissed, . 


^ 


which admittedly owed a 


. out foundation. 
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Appeal against the deoree of the Original 
Side of this . Court in Civil .Regular Huib 
No. 15 of 1910. 

_ Mr. Pennell, for the d nala 

" Mr. N. M. PANG for the Respondent. 

Judgment. 


For, C. J.— The plajntif'a firm - which ad- . 


mittedly owea a very large amount of money 
tə the defendant's firm sued for an injunc- 
tion to restrain the latter from realizing the 
securities which if held by sale of them. 


The grounds on which the Court was asked ; 
to prevent creditors from adopting their 


ordinary remedy were Various, 
“The first issue raised was: “Is the suit 
one in which an injunction should imsuef” 


' and the learned Judge decided this issue in 


the negative and dismissed the suit. 


The plaintiff's firm appeals and hag applied 


for an ad interim injunction to restrain the 
defendant from selling the shares constituting 
the securities pending the decision of the 
appeal. It has been agreed that the hearing 
of this application shall be taken as the 
hearing of the appeal. Olauses (b), (c) and 
(d) of sections 54 and 12 of the Specific 
Relief Act are relied on as sufficient to 
authorise an injunction against the sale of 
marketable shares and- it is argued that 
there exists no standard for ascertaining the 
damage likely to be'caused to the plaintiff's 
firm by a wrongful sale, that pecuniary oom- 
pengation will not afford adequate relief and 
that it is probable that the defendant firm 
will not be able to defray the large pecuniary 
compensation which a [wrongful sale may 
involve. : 

We consider these contentions wholly with- 
Although the basis’ of 
calonlatipg the damages in a snit for damages 
“for wrougfal sale of the sliares may not be 
the difference between the sale price and the 
price of the shares on the day of trial, there 
must be some basis of calculating damages in 
such a cage ona pecuniary standard. It 
. ptands to reason that pecuniary compensa- 
tion will afford adequate relief. It haa not 
been shown to be probable that* the defend- 
ant-firm would be unable to pay a poasibly 
large amount if the *plaintiff'a firm should 
possibly succeed in such a snit. 

The appeal js dismissed with costs. 
allowed as Advccate’s fce, 

Parlett, J.—][ concor. 


Rea. 85 


Apreol dismissed, 
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; visional Court of the Delta Division, 


= (a. c. 4 Bur. L T. 167). 
LOWER BURMA OHIEF COURT. 
Suooup Oru Appsat No. 184 om 1910. 
August 4, 1910. 
Present: —Mr. Justice Twomey.! 
THA DUN asp OTHERS—À PPELLANTH 
` VUOTENA 

THE ZAN AND ANOTHER—— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 03— Mort- 


gage——Accessions—Jwrisdiction of Oroil Courts —Bedemp- — 


tion decree—Ouster from property not effected by deeree. 
Large extensions into waste adjoining lands’ could 


not be regarded as acoeasions to mortgaged property. 
Where mo have never been directly 


rigugeos 
' ór'oonstrucilvely in possession of an addilional area, 
- the possession of this area by the morigagoes cannot 


be treated as possession on behalf of the mortgagors 
of the original area. 

When the Civil Courts have given s decree for 
rodemption and the decree-holder under cover of that 
decree ousts a person in possession of land not effect- 
éd by the decree, tho Civil Courts have power to grant 
rolief In such a case no.quostion 


, arises which could properly be referred toa Revenue 


Court for docision. i 

Appeal against the judgment of the Di- 
in Oivil 
Anpeal No. 9 of 1910, dismissing the appeal 
from the judgment of the Snub-Divisional 
Court of Kyaiklat, in Civil Regular. Suit 
No. 65 of 1909. l S 

Mr. Nicol, for the Appellants. 

Judgment.—tThe first and second 
defendants-appellants mortgaged certain land 
measuring 83°81 ucres to respondents and 
after much litigation obtained a decree for 
the redemption of this specific ares. While 
the land was in the possession of tho mort- 
gagees, they brought under cultivation a 
considerable area of waste land contiguous 
to the mortgaged property. Before the 
ectual redemption the firat and second de- 
fendants appellants sold the mortgaged pro- 
party to the third defendant-appellant and in 
this transaction affected to sell out not only 
the area mortgaged but the additional ad- 


joining area which had been brought under : 


cultivation by the mortgagees. The purchaser 
third defendant-appellant therenpon ousted 
the reapondent from this adjoining land and 
the.respondents brought this suit to recover it. 

It is clear from the judgment ibat the re- 
demption decree specified only the actual 


' area morigaged by the first and second de- 


fendart appellant and that the  Hevcenue 


- guthozitics in giving effect io the decree cnie- 


fully marked off the original area and put the 
defendant appellant in possegsion only of that. 
Tt ia argued that the sdjoirirg -area 
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brought under cultivation by the mortgagees 
was an accession to the mortgaged -property 
within the meaning of seotion 68 of the 
. Transfer of Property Aot.. That section is 
not.in fores in rural areas in Barma, and, in 
any case, I oan find no authority for regarding 


extensions into waste adjoining land as ac» 


cessions under section 68. The authorities 
mentioned in Ghosh on Mortgages, pages 314, 
set seg, have been referred to. But none of 
them bear directly upon this question. It 
seams to me-that if an extension is recent 
and of small area. in comparison with the 
parent holding, it would, perhaps, be reason- 
able, to allow the mortgagor to include it in 
hia redemption on paying an additional sum 
in proportion to the valug of the extension. 
But in-the case, the additional area is very 
large (over 20 acres) and has been worked 
by the respondents for many yeara. More: 
over; the Court which allowed redemption 
_of.the original ares did not see fib to allow 
redemption of the additional area., 

It ig argued that the additional. area has 
been inaluded in the same holding asthe 
original area and the whole holding has 
appeared in the Revenue Maps and Registers 
aa belonging to the mortgagors. Bat this 
was apparently only a matter of convenience 
' for the purpose of revenue assessment. The 
possession of an additional area by the .re- 
spondents cannot in the circumstances be 
treated as possession on behalf of the mort- 
gagors of the original area. The mortgagors 
were never directly or constructively in 
possession of the additional area and when 
they sold the whole holding to -the third 
defendant-appellant the sale took effect as 
the lower Courts have held, only in respect 
of the original aren which the mortgagors 
were lawfully entitled to convey. 

It follows that the vendor in taking pos- 
soasion of the additional area and oustiu 
the respondents was a trespasser. . 

Tt is contested that the lower Ooarts, in- 
gtead of granting the respondents & ducree, 
.Bhonld have referred them to the Revenne 
authorities. But when the Civil Courts have 
given a decree for redemption and the decree- 
holder under cover of that decree onstsa person 
in posseasion of land not affected by the decree, 
the Courts certainly have power to grant 
' relióf. against trespass. No-question- arose 
which could properly be referred for decision 
by-the Revenue. officials, — 


The decree for ‘mesne profits Rs. 690 was. 
not challenged in the lower Courts and oan- 
not be disputed now. 

In the guit for redemption, the area of the 
whole holding was given by the present 
appellants as 4475 acres. It is now said to 
be 55°88 acres. Whatever the total area may 


be, the mortgagors' were entitled to redeem 


only 33°81 acres and this is all that they 
could sell to the third defendant-appellant. 
There is no valid ground for admitting this 
appeal and it is dismissed. 

Appeal dismissed, 





(a. a. 4 Bur. I. T. 200.) 
LOWER BURMA CHIEF COURT. 
MisozLLASgEOUS Orvic Arpe No. 64 op 1910. 
March 21, 1911. 
Preseni;— Mr. Hartnoll, Offg. Ohiaf 
Judge, and Mr. Justice Twomey. 
HUSSAIN VALLY MAHOMED—Apprrrart 
^ versus . 
SULEMAN HÀDJEE MOOSA NAKHODA 
. ——-RSSPONDERT. 
Insolvent —Frauduleni preference— Representation to 
some creditors that others were taking a fraction of a 
Rupes —Separate arrangement with different creditors. 


Where a personal discharge was refused to an’ 


insolvent on account of his having undaly favoured 
certain oredibors to the detriment of others, bni 
the facts showed that there was no meeting of ore- 
ditors and no regalar scheme of composition, that tho 
oreditors were approached separately with an offer 
of 10 as. in the Rupee and there was nothing on 
the record to show that the creditors who accepted 
the offer were induoed to do soby representations 
that th» rast were accepting the same rato:— 
Held, that thero was no fraudulent prefersnoe. 
Appeal against the order puased on the 
8th day of Jaly 1909 in Oivil Regular No. 348 
of 1907 on the Original Side of the Chief Court 
of Lower Barma by Mr. Jastice Robinson. 
‘Mr, N. N. sen, for the Appellant, 
i Judgment. 
Twomey, J mha lesrned Judge on the 
original side considered that the appellant 
in this cage- had not given a satisfactory 
acoount of his affairs and had not stated 
everything truthfully to the Oourt. ~The 
appellants examination was lengthy. bnt 
he was not ‘questioned’. minutely as to the 
manner in whioh he inourred such heavy 
losses. The ‘judgment does not. Bpeaify 
which statements made by the debtor in his 
examination were considered to be untruthful, 
and the order refusing his personal discharge 
did not proceed on that ground, hut solely 
on the ground that the debtor in distrsibut- 
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ing his property amongst his creditors had 
unduly favoured certain creditors to the de- 
triment of others. 
The total amount of the scheduled 


liabilities is Ha. 75,724 and the assets 


Be. 6,687-18-8.. Ont of the former sum all 
but Ra. 15,000, odd is due to relatives of 
the debtor who have not opposed his peti- 
tion. The Ra. 15,000 odd is said to be 
the balance due out of a sum of- Ra. 30,000 
which the appellant borrowed from 7 or 8 
persons jointly with creditor No. 12 Nakhoda 
for the &ppellapt's business. Subsequently, 
most of the lenders of this money consented 
individually to accept 10 cs. in the Rupee in 
full satisfaction, 6 as. being paid by tbe 
appellant and 4 as. being paid by the joint 
borrower Nakhoda. But one of the lenders 
(oreditor No. 1 in the Schedule) would not 
agree to this arrangement and he was 


‘given besides the 10 as. in thé Rupee, a 


hundi for the balance due to him (Ra. 2,800). 

Another creditor (No. 8 in the finally 

amended schedule) a Ohetty also refused 

to aczept the 10 as, offered by the borrowers 
nd sued them for the whole of hia debt. 

It appears that there was no meeting of 
he creditors and no regular scheme of 
composition. There was no joint action or 
agreement by the creditors. Hach of them 
was approached separately with the offer 
of 10 as. There is- nothing on the record 
to show that the oreditors who accepted the 
offer were induced to do so by representa- 
tions that the rest were accepting the same 
rate and I think the learned Judge was not 
justified in assuming that there was any 
understanding to this effect, If there had 
been such an understanding and the creditors 
had really been misled, they might bé ex» 
pected to oome forward and oppose thé peti- 
iion on tbe ground that No. 1 creditor re- 
ceived preferential treatment. But the peti- 
tion was contested only by the joint borrower 
Nakhoda and even he has not opposed the 
inBolvent'a appeal from the Judge’s order. 

In .the oircumstances, I think it cannot 
be held that there was any frauMulent pre- 
ference. I wonld hold that the reason 


-given for the order nåder consideration is 


insufficient and l would set aside the order 
and grant personal discharge without, how- 
ever, making any order aa to costa. ar 
Hartnoll, C, J.—T ooncur. 
Order set aside, 
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(s. c. 4 Bar. L. T. 171.) 
LOWER BURMA OHIEF COURT. 
Oivi Revision No. 110 or 1910. 
June 8, 1811. 
Present; —Mr. Justice Twomey. 
RAHIMTOLLA-—APPLIOAXT 
torsws 


H. MURRAY—Respowparr. 
Evidence Act (I of 1872), s. 58 —Document adeviited 
by the other side need not be proved—Insufictent 
stamp— Dismissal of swit—-Praot ios, 
When an agreement sued upon is admitted by the 


defendant, proof of is is dispensed with. A Court 
' cannot dismiss a suit based on an admitted docu- 
‘menton the ground that the document was not 


sufficiently stamped. 

Application for revision of the judgment 
and decree, of the: Court of Small Cáusee, 
Rangoon, in Civil Regular No. 3542 of 
19810. : 

Mr. Lambert, for the Applicant. 

Mr. Villa, for the Respondent. 

Facts.—IJn this case, the plaintiff 
(applicant) sued io recover damages in the 
Small Cause [Court from.the defendant by 
reason of the latter's breach of contract in 
failing to take up certain shares purchased 
from,the plaintiff. D. Arakie, broker, acted 
for both parties and the sold note was 


. filed with the pleint. A preliminary objec 


tion was taken by defendant's Advocate to 
the effect that the corresponding bought’ note 
put in by him was unktamped, and, therefore, 
the oontract on which the suit was based 
could not be received in evidence. The 
acting Judge of the Small Cause Couri, Mr. 
Broadbent, thought that the bought and sold 
notes together and rot one or the other by 
itself formed the contract, and the same 
having been reduced to writing, no evidence 
of the contract other than the writing itself 
was permissible. From Article 68, Schedule I 
of the Stamp Act, it waa clear that'.the 
bought and sold notes should each bear a 
one anna stamp. The broker, who was 
examined, swore that he had stamped the 
Brst Exhibit and also the two other bought 
notes put to him in cross-examination relaling 
to-other transactions with the defendant, 
and accused the latter of having removpd 
the stamp. The Small Oanse Court Judge . 
had carefully examined all three documenta 

with a magnifying glass and notone of them 
bore the slightest indication of having hada 


. stamp affixed to it.. If the stamp had been 


removed as alleged, the Judge felt sure that 
some traoe of ita former presence would have. 
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been left. He regretted he was unable 
to believe that witness. It had been argted 
before that Judge that the fact of the defend- 
ant having admitted the contract in his 
written statement relieved the plaintiff from 
the necessity of proving it. That admission, 
however, did. not, the Judge thought, 
preolude the defendant from showing, as he 
had done, that the contract was insufficiently 
stamped. Even if proof of the contract was 
dispensed with by the admission,‘ the plaint 
itself seemed to put it in evidence and it 
could not be denied that the Judge was 
invited to act upon that contract. 
not duly stamped, section 35 of the Stamp 


Act expressly prohibited the Court from so: 


doing. The Judge was of opinion that the 
objection mast prevail. The suit was dis- 
missed, but having regard -to the nature of 
" the objection and the late stage at which it 
waa , there waa no order as to costs. | 

Judgment, —The plaintiff (applicant) 
sued the defendant (respondent) on a contract 
by, which the latter agreed to buy certain 
‘shares from the former.: In his written 
statement the defendant admitted the contract 
unreservedly, his defence being that the 
contract was rescinded by œ subsequent 
agreement. The learned Small Cause Oourt 
Judge, however, dismissed the plaintiff's suit 
on the preliminary ground urged at the 
hearing that the "Bought Note”. was not 
stamped as required by law. In this 1 think 


he was clearly wrong. Thae oontract having 


been admitted in the pleadings, proof of it 
waa dispensed with (section 58, Evidence 
Act) and it matters not in the ciroumstances 
that the provisions of the Stamp. Act were 
infringed in' leaving the “Bought Note” 
unstamped. This case is distingnishable from 
ths Bombay case Rails v. Oaramalh Pasal 
(1) ited by the learned Counsel for 
respondent, because in the latter casa 
there was’ no admission: of liability in 
the pleadings. The dearee - of the lower 
‘Court is seb aside and the case is remanded 
for determination on the mrerits. 
abide the final result. i 


l - Cass remanded. 
(1) 14 B. 102. + 
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(s. 0. 4 Bor, I, T. 172.) : 
LOWER BURMA OHIEF COURT. 
Sroomp Orvin APPWAL No. 129 or 1910. 
: | June 2, 1911. 

^ Present: —Mr. Justice Ormond., 
 MAUNG- PE—PranrIFF—AÀ PPELLANWT 
versus 

TAA amp OTHERS— 
UM DirexpAwts — zevox pars, : 
D Paes 
sid p oof. of payment towards a par- 


When defendant pleads payment of e certa 
amountin satisfaction of a arde debt, the Minden 
lies heavily on him to prove not only thathe made 
that payment but also that tho seid payment was 
towards that particular debt, | 


Appeal against the judgmert and decree 
of the Divisional Oourt of Delta Division 
passed in Civil Appeal No. 106 of 1909 
against the judgment and decree of the 
Bub-Divisional Oourt of Bagsein in Civil 
Regular No. 29 of 1908, 

J udgment.—tThe plaintiff-appellant 
sued the respondents on a mortgage, dated 
the 19th June 1906, for Ra. 1,000and intereat, 
The first defendant pleaded payment of 
Re. 1,000 on the 9th February 1907 the 
mortgage being admitted. Plaintiff admitted 
the receipt of this Re. 1,0C0 but did nob 
admit that it represented rents collected by 
the lst defendant for the plaintiff. The 
Sub-Divisional Judge held that the owns was 
on the. pleintiff to prove that thia payment 
was nob made on acconntof this debt and 
passed a decree for the balance. The 
Divisional Judge on appeal says,—“The 
eassential point is, whether the alleged re-pay. 
ment of Rs: 1,000 -is proved. Undonbtedly 
the burden of proof rested, and rested heavily 
on the «respondents (defendants). The 
found the pay- 
ment proved. On perusal, I find no geriong 
and sufficient reason to interfere with that 
finding. The bal&noe of probabilities does 
geem -to.be on that side. This appeal is 
dismissed with costs.” 


It is impossible to say from that judgment 
whether the Divisional Judge agreed or dis- 
agrecd with the Sub.livisional Judge. in — 
holding that the onws lay on the plaintiff to 
prove that the payment was not made on 
account of the mortgage-debt. The point 
was clearly raised in the grounds of appeal 
but it has been ignored. It is all important 
in this case because there is not & tittle of 
evidence to show that the payment was made 
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on account of this mortgage-debt. The 
first defendant did not give evidenoe, and the 
statements of witnesses for the defence to the 
effect that the first defendant told them he 
was making this payment on account of this 
mortgage, is clearly hearsay and not admissi- 
ble as evidence in favour of tbe defendant. 
The plaintiff, on the other ‘hand, adduced 


evidence to show that the first defendant: 


undertook to collect his (plaintiff's) rents 
and remit the amount (Rs. 1,00) to him. 
The remittance was made through the 
post without showing on what account the 
money was paid. The defendant had to 
prove, not only that he paid Ra. 1,000 tothe 
plaintiff, but that he paid it on ‘socount of 
this mortgage debt. The decree of the 
lower Court is set aside and there will be the 


usual mortgage-decree on the mortgago for 


Rs. 1,000 principal carrying interest at 


~ Re. 2 8.0 per mensem Hs. 523-5-4 being the 


amount of interest due at the time of the 
institution of theguit. The plaintiff will bave 
his costs in all (he three Courts. 


[(s. o. 4 Bur. L T. 175.) 
LOWER BURMA CHIEF COURT. 
Sprout Fiser Cirin Appuat No. 26 
or 1911. 
MiccriníAxrov8 Civin Arriicatioy NO. 54 
or 1911. 
July 8,1911. . 
Present: —Mr. Justico Twomey. 
A. J. SALVADOR— Praistirr— 
APPELLAMT 
LETEUA d - 
B. MEYER inp C0o.——DETENSDART— 
R x8PONT WNT. 

Limitation Act (IX of 1008), a. 5—SwufKoient cauas 
for not ting an appeal within prescribed period 
— Adrocate’s mistake of law. 

A mistake of law by an advocate is nota sufficient 
canso within the meaning of section 5 of tho Limits- 
tion Act. 

The Corporatiom of Calcutta v. Andersa, 10 O. 445, 
referred to. 

An appeal was filed long after the prescribed period 
of limitation bad elapsed. It was urged that although 
the value of the subject-matter wos over Hs. 1,000, 
the dare was hied by the lower Court in & summary 
manner and that the appellant was misled by the 
procedure and did not realise until it was too late 
that the decrce was appealable. Held, that this was 


* not a satisfactory excuse for the delay. 
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 Bakhehi Ram Narain Lal v. Bakhshi Avadh Naraia 
Lal, (1890) A. W. N. 183, Kichiloppa Naikor v. 
Ramanujawy-Pillal, 25 K. 166, distinguished. 

- Facts.—tThis was an appeal against . 
the judgment and decree of the Oourt of 
Small Causes in Civil Regular No. 7058 of . 
1910, dated the 2nd December 1910. "The: 
appeal was instituted on the 9th February 
1911 as an application for revision under 
section 25 of the Provincial Small Cause 
Courts Act, 1887. The suit exceeded Re. 1,000 
in Value and as an appeal ley under section 
27 (2), Lower Burma Courts Act, it waa - 
barred by time under sub-section (3). Appel- 
lant then filed a petition praying for an ex- 
tension of the period of appeal under section 
Sof the Limitation Act. On 28rd March. 
1911 Mr. Justice Twomey dismissed the 
appeal on the ground of limitation, His 
ordir was as follows :— 

“The appeal was filed on Sth February 


1911 long after the prescribed period of thirty’: 


days had elapsed from the date of the original 
decree (2nd December 1910). 

‘itis urged that the case was tried in asum- 
mary manner although the value of the 
subject-matter was over Hs. 1,000 and the 
guit ought, therefore, to have been tried as a 


- regular suit and issues ought to have been 


framed. The applicant states ‘that “he was 
misled by the summary procedure of the 
Judge and did not realize until it was too 
late trat thé decree was appealable. | 

"I am not satisfied with this excuse, It 


` does not appear to me ihat the appellant had 


snffloient cause for nót presentiag the appeal 
in time. The appeal is dismissed.” 

Mr. Xavier, for the Appellant. 

The appellant then applied for a review of 
the above order of the 23rd March 1911, 
alleging that he was not afforded the oppor- 
tunity of arguing on the point of limitktion. 
The Jndge then heard him on the point and 
passed {he following | 


Order.--This is an application for re- l 


view of judgment in Appeal No. 26 of 1911. 
I passed orders disposing of the case on the 


question of limitation although the learned 


Counsel for applicant had not enlarged 


- on thab ground in his address. I most have 


assumed that he had nothing to say on the 
ground, beyond what was alated in the ap- 
plioant's affidavit of 15th February. 

1 have, however, now heard Mr, Xavier at 
some'length on this question and I have read 
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the two casés to which he referred me 
[Bakhshe Ram Narain Lal v. Bakhshi- Avadh 
Naratn Lal (1) and Kichilappa Natckar v. 
‘Ramanujam Pillai (2)]. |. 


In the present case what happened was 


this. The Small Cause Oourt Judge decid- 


ed the suit on the pleadings alone without ` 


framing issues -or taking evidence. The 
applicent Salvador in his application states 
that this stimmary procedure misled him. He 
thought that as that-Judge acted in that 
summary fashion the anit must be an ordinary 


small cause’ and that be could apply for: 


revision within 90 days, whereas, as a matter 
‘of fuot, ib was & suit tried under the special 
provisions of section 27, Lower Burma Courts 
Act, and an appéal lay and had to be fled 
within 30 days. Owing to this mistake the 
appeal was not presented until long safter- 
the prescribed period of 40 days had elapsed. 

The two cases cited by Mr. Xavier are 
not at all analogous to this, for I cannot see 
that the Advocate was misled in any way by 
the Judge. Ás the suit was over Hs. 1,000 
in value it was olearly a suit falling under 
section 27 of Courts Act, and in overlooking 
this circumstance the Advocate: showed a lack 
of ordinary diligence which I cannot oondone. 
The Corporation af Caloutta v. Anderson ^ (3) 
is an authority for the view that’ a mistake 
of law by an-Advocate is not & sufficient cause 
within the meaning: of section 5 of the Limi- 
tation Abt. ' 

I am not satisfied that the applicant had 
any sufficient cause for not presenting "s 
“appeal in proper time, 

This application is dismissed. . 


Application PLANG a 
a) a NON. 142. 
25 M. 188. 
(8 100.445, 





(s. c. 4 Bur. L. T. M6) 
LOWER BURMA OHIEF COURT. . 
Fixet Orvis APPEAL No. 89 or 1911. : 
July 5,.1911. 
 Presenis — Mr. Hartnoll, Offg. Chief dudes 
and Mr. Tuntas Twomey. l 
W. E. HARDINGH—Pramtrirr— . 
APPELLANT Bue 
versus 
H.B. HARDINGE AND AXOTHER— DEFENDANTS 
— RESPONDENTE. 
. Alimony pendente lite—Ds$oorcee Act (IV. of 1809), 
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s. 88-—Not tncome— Date fron ‘which alimony le 
counted. 

In estimating the neb income of the husband for 
* granting alimony pendente lites to his wife, Inconie-tax 
and premiaon insurance policies shoul bo deducted 
from the gross income, but not the expenses’ of his 
son's education, 

R. v. E. 14 M. 89, followed. 

The usual practice is to allow alimony fromthe 


- date of setvice of summons. 


Thomas v. Thomas, 33 O. 918; Kelly v. Kelly, 8 Beng. 
App. 4, followed. 

Where no summons has been sarved, glimony 
should be allowed only from the date on which the To- 
spondent entered her appearance, 

Appeal from the judgment and decree of 
the Oommissioner's Oourt of Mandalay in 
Civil Buit No. 1 of 1910, dated 7th February 
1911 under section 55 read with section 3 of 
the Indian Divorce Act. i 

Mr. Villa, for the Appellant. 

Mr. Glanville, for the lst Reapondent. 

Mr. Gregory, for the 2nd Respondent. 

Judgment. 

 Hartaoll, C, J.— Henriette Eliza Hardinge 
applies for payment of alimony by appellant 
Wiliam- Edmund Hardinge st the rate of 
Rs. bo per’ mensem from February 1911 
until the disposal of this appeal. The &p- 
pellant dosa not object to pay the petitioner 
alimony but urges that it ahould be calculat- 
ed on a net income of Ha. 197-10-8, and that 


ib should only be payable from the date 


of service of summons ‘in the «appeal. He 
says that his gross salary is Re. 280’and that 
after -deduotions on account of income-tax 
and & premium on a Postal Endowment Life 
Insurance the sum left is Ha. 257-108. In 
caloulating his net income he also wishes io, 
deduct-the expenses of his gon's education— 
Rs. 60a month. Following the rule laid 
down in E. v. 3. (1) I am of opinion that 
in calonlating nett income this item should 
not be taken into consideration, though it . 
may be considered in deciding whether the 

one-fifth allowed by the Hot as a maximum 
should be granted. The nett income as far 
as salary is concerned must be considered to 
be Ra..257,10-8. One fifth of this is Ra. 51-8.0 
approximately. Besides this, appellant 
allows that he has,oertein property in oil . 
shares although he states that he is not 
deriving any income from them— Re. 51-9 


~ in this-country is-not a large sum to live 


on. Jt is lees than what appellant states 
that he is paying fcr his son. I think that 


.. it should be allowed petitioner as alimony, 


(1) 14 X. 89. 
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Às regards the date it cannot be allowed 
from the date of the decree of the Divisional 
Court. No proceeding was pending until 
this appeal was filed which was on the 20th 
Maroh. Bub itis contended that it should 
‘only be sllowed from the date of service 
of summons. It does not appear that the 
summons ‘was ever served on petitioner, 
though she entered an appearance on the 
22nd May. The usual practice is to allow 
alimony from the date of service of summons. 
Seo Thomas v. Thomas (2); Kelly v. Kelly (8) 
and [ would follow this practice, as far as it 
can be followed in the present case, 

I would therefore grant alimony to peti- 
tioner at the rate of Re. 51-8-0 a month from 
the 22nd May last—the date on which she 
entered an appearance until the disposal of 
appeal. 

omey, J. —T concur. 

E 28 0.918. 
(8) 8 Beng. App. 4. 





(& c. 8 À. L. J. 701.) 
ALLAHABAD 'HIGH OOURT. 
Civit Ravisiow No. 8 or 1911. 

May 11, 1911. 
Present: -—Sir George | Kr., Judge, and 
Mr. Justice Piggott. 
RAM KISHHN DAS— Pranmmim— 
APPELLANT 
versus 
JAI KISHEN DAS AND oTHERS— 


Daraxpantsa—Oprposits Parry. 
Specific Relesf Act (I of 1877), s. 0-—-Another remedy 
epon—Raviion. 
The High Court will not interfere in revision with 


an order dismissing a suit under section 9 of the: 


Specific Relief Act, as another remedy is open to a 
aggrieved party. 

Jwala v. Ganga Prasad, b A. L. J. 297; A. W. N, 
(1906) 143 , 80 A. 331, referred to. 


Revision against the order of the Subordi- 
nate Judge of Benares, 

Mr. Sundar Lal (with him Mr. A. H, O. 
Hamilton), for the Opposite Party. 

Mr. J-N. Ohaudrs (with him Dr. Satish 
‘Ohandra Baner and Mr. Harendra Kitshna 
Mukern), tor the Appellant, 

Judgment.—tThe petitioner inati- 
tuted a suit in the Court of the Subordinate 
Judge of Benares for possession. dit was a 
* summary suit bronght in accordance with 


-section 9 of the Specific Relief Act. The 
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Subordinate Judge found that the plaintiff's 
possession was not, as he expresses i$, juri- 
dical, but merely physical, and that he en- 
joyed possession as representative of his” 
father who was the person entitled to posses- 
gion and dismissed the suit. The plaintiff 
hes come to this Court.in revision. We have 


the authority of the case of Jwala v. Ganga 


Prasad (1), for refusing to interfere in 
revision in cases like the present, where an- 
other remedy ia open to the aggrieved party. 
We think that the case is not one in which we 
should interfere. It is apparently a family 
quarrel. The petition is dismissed with ‘costs. 
Application rejected. 
(1) 5 A. L. J. 207; A. W, N. (1908) 143; 50 A. 33). 





US (a 0.8 AL. J. 788.) 
ALLAHABAD HIGH COURT. 
Szcoxp Civi Appwat No. 47 or T911. 
May 20, 1911. 

a Present; — Mr. Justice Piggott. 
NARAIN SINGH ÁND OTHEB8— ÀPPBSLLANTE 
tortus 

BIK RAM SINGH—Resporpsar. 

Tisattation Act (IX of 1908), ss. 5, 14— Appeal pre- 
sented beyond tume— Adsisston-— Discretion. 

Under & bona fide mistake, an appeal was presented 
to the Oourt of a Commissioner who heard the appeal 
on the 10th of May 1910, at Agra and returned the 
memorandum of appeal to be presented to tlie 
District Judge. The appeal was then presented to the 


, Districk Judge at Fatehgarh on 12th May 1910, and he 


dismissed is as berred by limitation on the ground 
that it had not been kanhi on the 11th Mey, 1910: 
Hed, that the District Judge acted on an unsound 


. prinaiple of law; this appeal, whether presented on 


May llth or May 12th, was y beyond time, and 
could be admitted only in virtue ofthe power con- 
ferred on the lower Appellate Oourt by section 5 of the 
Indian Limitation Act. In applying its judicial dis- 
aretion to the facts of the case, Court ahould have 
been guided by the principle Jaid down in section 14 
of the Act. That section, as it stands, relates to suits 
oly) but ib was not necessary to make it applicable 
appeals because of the widcr discretion already 
nferred on Appellate Courts by section 5. 
Slant Singh v. Jumant Ram, 5 A. 501; Raghunath 
Gopal v. Nilw Wathon, 9 B. 462; Aidha Chandra Rat 
Ohoudhry v. Katangens Dassi, 28 O. 825, referred to. 
Second appeal from a decree of the District 
Judge of Farrnokhabad, confirming a decree 
of the Assistant Collector, first class of 
Furrukhabad. ; 


Mr, Gulrart Lal, for the Appellants. 


Judgment...This isa second appeal 
by the defendanta in & suit originally insti- 
tuted in the Court of an Assistant Collector, 
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and by him decreed on February 2nd, 1910. 
The defendants, under a bona ‘fide mistake as 
to the Oourt to which an appeal lay, present- 
‘od their appeal in the Court of the Commis- 
sioner of the Division on Maroh 80th, 1910. 
The appeal came up for hearing at Kor on 
May 10th, 1910, and the Commissioner re- 
turned the memorandum of appeal for pre- 
sentation to the Distriot Judge of Farrukh- 
abad. The defendants actually presented the 
appeal before the said District Judge, sitting 
at Fatebgarh, on May 12tb, 1910. The Dis. 


trict Judge dismissed it as barred by limita-. 


tion, refusing to exercise in favour of the 
appellants discretion vested in him by section 
5 of the Indian Limitation Act. I should 
not ordinarily interfere with the discretion 
of a lower Appellate Court in such a matter, 
tide Ranchodss v. Lallu (1) and Fatima Begum 
v. Hansi (2) also Parvati v. Ganpati Bokdajri 
Natk (8). In this case, however, it seems 
to me that the learned District Judge acted 
on an unsound principle, and apparently on 
the atrength of s misleading report. This 
report was to the effect that the appeal would 
have been in‘time if presented on May 11th, 
but was time-barred because presented a day 
later—:. e., because it had taken the appel. 
lants from the afternoon (or possibly from the 
evening). of May 10th to the: morning of May 
12th, to get propér legal advice as to their 
-position and to bring the necessary papers 
from Agra to Fatehgarh. The District Judge 
accordingly called upon the appellants to 


prove by affidavit the reason alleged-by them - 


for their failure to present the appeal at 


Fatehgarh on May llth. He dismissed the . 


appeal becanse they proved unable to comply 
with this order. Now the appeal, whether 
presented on May llth oron May 12th, was 
equally beyond time, and could be admitted 
only in virtue of the power conferred on the 
lower Appellate Court by section b of the 
Indian Limitation Act. 
judicial discretion to the facts of this parti- 


cular case the Court should have been : 


guided by the principle laid down in section 
14 of the same Act. That section, as it 
stands, relates to suits only; but it was 


not necessary to make it applicable to appeals . 


because of the wider discretion slready con- 
ferred on Appellate Courts by section 5. 
That the principle should be applied also to 


6 B. 804. 


a 
(2) 9 A. 244. (8) 28 B. 518. 


~ 


In applying its | 


gis 


appeals was laid down by this Court in 
Balwant Singh v. Jumani Ram (4) which 
was approved iff Raghunath Gopal v. Nile 
Naíhas (5) and in Ardha  Ohamdra Ras 
Ohowdhry v. Matangini Dassi (6). If, how- 
ever; that principle be applied to the present 
case, it means that the Court ought in equity 
to exclude the period, March’ 30th to May 
10th, 1910, both days inclusive, in comput 
ing the limitation period for the presentation 
of the appeal now in question; on this 
principle that appeal would be equally in 
time whether presented on May llth or on 
May 12th, 1910, I must not be misunder- 
stood to say that the application of ‘the 
principle involved in section 14 of Indian 
Limitation Act to this case was obligatory, 
or that it was anylhing but a matter of dis- 
cretion with the lower Appellate Court, but 
I can see no adequate reason for the rigid 
limitation which the learned District Judge 
set to the exercise of that discretion when 
he took the view that he would have admit- 
ted the appeal without question on May 11th, 
but must decline to do 80 when it was pre- 
sented one day later. 

I set aside the decree and order of the 
lower Appellate Oourt, and direct the Dis- 
trict Judge to admit this appeal to bis flle 
of pending appeals and to dispose of it ao- 
cording to law. Costa here and hitherto-will 
abide the event. 


Appeal decreed. 
(4) 5 A. 591. 
(5) 9 B. 462. 
(8) 23 0. 825. 





(s. 0, 8 A. L. J. 706.) 
ALLAHABAD HIGH COURT. 
Finer Oivi Appaan No, 105 or 1910. 
May 29, 1911. 
Preseni: —Mr. Justice Karamat Husain 
and Mr. Justice Ohamier. 
UdAGAR LAL-—APPELLANT 


` Tua SEORETARYeor STATE ros INDIA 


IN COUNOIL— RasrospsaT. 

Land Acquistion Act (I of 1804), s. 98 — Principle oj 
valuation — Market. value 

In tho value of the proparty whioh is 
the subject-matter ot acquisition under Act I of 1804, 
the general principle is that the value of the land 
should be calculated with reference to the most 
luorative and advantageous way in which the land 


. &nd that serious 
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might be used. But the fact that the owner of the 
land would never have been allowed by the Manicipal 
Boerd to build on the land must be taken into con- 
sideration in ascertaining the market-value, and suoh 
land. cannot, therefore, be valued ns s building aite. 

Stebbing- v. Meiropoliton Board of Works, 6 Q. B. 
97, 40 L. J. Q. B. 1, 28 L. T. 580; 10 W. B. TB, relied 
npon. 

First appeal from a decree of the District 
Judge of Shabjahanpur. 

Mr. Rahmat Ullah, (with him Dr. Satish 
Chandira Banerji), for the Appellant. 

Mr. A. E. Hyves, for the Respondent. 

J udgment. | 

` Chamler, J.—This ia an appeal against an 
-award made by the District Judge of 
Bhabjahanpur, under the Land: Acquisition, 
Act, ^ 

The learned Judge has calculated the 
value of the land on the basis of the rent 
hitherto reoeived by the owner of the land: 
In appeal it is urged that the land, lying as 
it does alongside a-number of shops in “a 
busy market, was of great value as 
a building site. It is said that 17 shops and 
a godown or grain store could be built on it 
"which would bring in not less than Hs 1.200 
per. annum, and thus the market-value of the 
land is not: less than Rs, 20,000. Mr. 
By'ves, on behalf of the: Secretary of ‘State, 


&dmita the general principle that in cases ' 


of this kind the value of the land shonld be” 
caltulated with ‘reference to the most luard-. 
tive and advantageous way in- which the 
land might be used, but he points ont 
that the Municipal Board of Shahjahanpur 
has. repeatedly refused to allow any build- 
ings to be erected on the plot-in question 
on the ground that ib is required as a 
parao, or stand for-carts‘coming to ind Jet 

inconvenience would be 
caused to the public 
erected thereon. 
that the orders of tbe Board should be dis- 


if ‘buildingr were 


regarded for the purpose of calonlating the '' 


valué of the lands, and that the Board, for 
whom the land ia being acquired, cannot be 


allowed to üse-their Qwn' ordars for the ` 


purpose of depreciating the land. It is not 
suggested that the Board had any idea of 


taking up the’-Jand under the Land Áo. ` 


quisition Act when they.refused tó allow 
buildings to be. erected on the 
that they were actuated by any improper 
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to build on - the 
. into consideration in ascertaining the market- 


Thé appellant contends . 


land, or ` 


. {1911 


attempt to have the ordes of 
Board geb aside. In these circamstandesn, 
it seems to me that the fact that the 
appellant would never have been alléwed 
land must be. taken 


value, and that the land cannot be 
valued as a building site. This view is 


‘supported to eome ' extent by the decision 


of the Oourt of Queens Bench in Stabbing ` 
y. Metropolitan Board of Works (1). In-that 
cage part of a disused grave-yard was taken 


. up for the purpose of a new road. “The 


Rector’ of the Parish ‘claimed that. the: land 
should be valued as if it was divested of ita 
ecclesiastical character and could be used 
for Any. purpose. The Oourt overruled this 
contention and held. that ps the land could 
not-be used by the Rector and was practi- 
cally valueless in his handg, it could not be 
valued sa land which was not subject to 
any restriction. In the present case it is 
quite, clear that the Board would never have 
&llowéd the appellant to, build on the land. 
At the time when ‘it was. acquired for the 
Board, it was of no value whatever as a 
building site, and,in my opinion, it would be 
wrong to value it as such. : 

It seema to have been contended in the 
Court below that the land wes worth Rs. 95 
per square yard owing to ite proximity to the - 
gan). - There js no evidence to support , um 
extravagant claim. _ 

I would dismiss this donal with coats. 

Karamat Husain, J.-I agree. 

Br Tuas Court, — The appeal is dismissed 
with costs. , 


Appea l dismissed. 
ro 228 L. T. 590; 19- 





' (s. a. 8 A.-L. J: 788) : 
“ALLAHABAD HIGH OOURT: 
DurrrrAUnON uxpur Couret Fees Ac? VII | 
i ' or 1870. i ; 
May 6, 1911. y s 
Preseni:—Mr. Justi Tudbal. ^ Z 
OHANDAN AND ANOTHER—JÀPPESLLANT ` 
versus | | 
BISHEN SINGH Ayup OTHERS— 
RERPONDESTS,. 


the ` 


Court Bees Act (VII of 1870), 1. 7, cl. V, (b) and (d) 

— Burt for portetsion | of specified plots wld ou$ ofa 
holdang— Defimite | ra "teal hare— Court-fee payable 
on market-valus, 


e motive. It-must be taken that they acted 
in the interest of -the inhabitants of the 
- Municipality. The- appellant -- made- no 


-— 
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A Hindu widow was in on of certain semin- 
dari property; the total area of the holding was 17 
bighas and 6 biswas asseanod toa revenue of Rs.19-7-0. 
She transferred 11 bighas, 11 binas out of the area, 
speoitying in the sale-deed the actual plots which she 


transferred. Two of her threes reversioners sued to 


recover jrds of the property thus alienated: 

Held, thatthe .Court-fee must be calculated nob 
under section 7, clause 5 (b) butunder section 7, clause 
5 (d) of the Court Feea Act on the market-valuo of 
the land. - The land was pert ofan estate paying 
revenue but was nob a definite fractional share of an 
estate. It was not possible io say what was the 
actos] revenue on the spocified plots transferred and, 
therefore, it was impossible to ceitulate Court-fees 
on five timos the Government revenue. 


Judgment.—tThis is'& reference by 
the Taxing officer. The facte are briefly as 
follows :—A Hindu widow was in possession 
of certain szemindari property, to wit, Khata 
Khewat 31, the total area was 17 bighas and 
6 biewas, and it was assessed to a revenue of 
Rs. 19-7-0. She tranaferred 11 bighas, 11 
biswas, out of the 17 bighas, 5 biswas, apesify- 
ing in the sale-deed the actual plots which 
she transferred. Two out of three reversion- 
ers have now sued to recover 4rds of the pro- 
perty thus alienated. The question arises 
whether the Court-fees are to be paid under 
section 7, clause 5 (5) 

Eleven bighas and 11 biswas are for all prac- 
, tical purposes $rds of 17 bighas and 7 biswas. 
Bat the lady did not sella fractional rde 
gh&re in the whole estate, if she had done so, 
her trausferee would have been the owner of 
a 3rds share, in each and every plot, and with 
her lidble to pay rds of the revenue. Bat, 
a8 matters stand, it is not possible to say what 
is the actual revenue on the specified plots 
now gold. It is impossible to calculate the 
Court-fee on five times the Governmentrevenue, 
and, therefore, the Court-fee must be caloulated 
under section 7, clause 5 (d). The land is 
part of an estate paying revenue, but is nob & 
definite fractional share of such an estate. 
The Court-fee is; therefore, payable on the 
mark ot- value. 

1 allow one morth’s time to make good 
the deficiency. 
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(a. c. 8 A. L. J. 808.) 
ALLAHABAD, HIGH OOURT. 
Srooxp Orv, Arrear No. 1108 or 1910. 
f May 16, 1911. 
Prasent:—Mr. Justice Piggott. 
Tar COLLEOTOBR or BASTI-—APrELLAYT 
vertus 
SARNAM GHARAK--RESPOXDIBKT, 

Transfer of Prope ty Act (IV of 1882), s. 108 — Lease 
granted by ee morigages— How far binding on 
mortgagor— Lan and, tonant—kyectmen!— Ravenue 
Court — Jurisdiction — Presumption — Redemption— 
Mortgage— Tenancy created by usufructuary mortgagse. 

Asa matter of genernl. principle, A mortgagee in 
possession cannot give a lease for a period beyond the 
duration of his mortgage which would be binding on 
the mrorigagor or his representative. 

A person, who has taken a lease from a mortgasee 
in poesosgion, must be presumed to have done so with 
full knowledge of tho faot that his lessor’s rights were 
liable to come to a termination whenever the owner 
of the oquity of redemption found himself in & 
position to m. 

There is nothing to make it incumbent on a 


usufructuary mortgagee to oppose redemption to 
protect the interest of a person whohas aocepted e 


- 


lease from him. 

Tenancies created by the mortgagees in possoasion 
are binding on the m gor after redemption of tho 
mortgage so far that the relationship of landlord 
and tenant continues and if the mortgagor 
desires to bring the tenancy to & close, he must do so 
by a regular suit under the Tonancy Act. Ho may, 
however, claim that he is not bound by the terma of 
the contract between the mortgageo and the tenant 
in so far as those terms purport to extend the duration 
of the tenancy beyond that of tho mortgage. 


Second appeal from a deeree of the Addi- 
tional District Judge of Gorakhpur, reversing 
that of the Mansif of Basti. 

The Hon'ble Mr. Sundar Lal, for the åp- 
pellant, " 

Mr. Istwar Saras, for the Respondent. 

Judgment. This suit relates to a 
amall plot of land in the town or village of 
Basti. {6 forms part of an area of 72 bighos 
and odd, mortgaged by the then proprietor, 
on the 2nd of September 1887, to Mr. Ohur- 
cher, with possession. On November, 26th, 
1908, Mr. Churcher gave a perpetual lease 
of the land in guit to the defendant-respond- 
ent, Sarnam @harak. The present plaintiff 
redeemed Mr. Ohureher's mortgage on 24th 
November 1906. An attempt to eject Sarnam 
by asuit under the Agra. Tenanoy Aot (II 
of 1901) failed, on the ground that the Rent 
Courts declined to eject this defendant unless 
and until the plaintiff could obtain & decision 


"of the Civil Court against the validity of the 


perpetual. lease. In the present suit the 
plaintiff seeks either a decree for possession 
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l as iid & trespasser with mesne profits, or 
in the ternative & declaration that the 
perpetual lease of thq'26th November 1908, 
is invalid and nob binding on the plaintiff. 
a, matter of general principle; itis not 
denied that a mortgagee, in possession cannot 
give & lease for a period beyond the duration 
of his mortgage, end thata lease like the 
pregent would not be, binding on the mort- 
gagor, or on any person ` who had sucoseded 
the original mortgagor sa owner of the equity 
òf redemption, when the latter has paid off 
the mortgagee. Nor ia the present case re- 
ally-affected by the circumstance that on the 
22nd. of September 1897, Mr. 
‘had. purchased at an auction-sale held in 
execution . of a simplo» money decree the 


equity of redemption in the entire ares of" 


79 '"bighas and odd which he held as mort- 
gagee. - This -ayotion-sale took place.at a 
time slan. the proprietary rights of the 
original: mortgagor in the- entire village of 
Basti were subject to^ &.deoree for, sale 
under a mortgages ‘prior io that of Mr. 
Churcher, and they, Were in fact. sold on 
the 218b of December. 1897, just three months 
aftér the equity of. redemption in this ares 
of 79 bighas was Bold under the simple money- 
decree. “The, auction-sale of the. 22nd Sep- 
-tember ` -1897, was-s transfer pendente lite; 
gud | in fact ` passed no title to Mr. Oliurcher 
as anotion-piirchaser. Nor did Mr. Ohurcher 


himBelf put fotward any claim to be the law- 


fol. owner of.the equity of redemption when 
~- the préseht plaintiff offered to pay off his 
mortgage in the year. The fact of this auc 


tionale ofthe 22nd September 1897, may, | 


th afore, be put on one side and mugt, mee be 
allowed to confuse the point really in issue. . 

The point, ag it has been very fully and 
carefully argued before me, turns on Mr. 
Cliuroher's position às & subsequent mort- 
gagee. The morlgage of the proprietary 
rights in the entire village of Basti together, 
it is admitted, witha good deal ‘of other 
, property, was effected in favour of Baba 
. Mathra Das and others, by a deed' dated 
the 80th March 1883. A suit for sale on 
this morigage mas. instituted on tke 22nd 
June, 1889, and although Mr. Ohurcher had 
in the meantime acquired the status of à 
pubscquent mortgagee in respect of a part 
of the property concerned, that is to BRY, 
in rcepcet of the proprietary righis'in a speci- 
fied aren cf 72 dighas and odd, he was not 
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Ohurcher ` 
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impleaded as a party in the suit for sale 
brought on the mortgagé of 1883. It cannot 
be denied, that as a subsequent mortgagee, 
Mr. Churcher had a technical riglt to -re- 
deem the entire mortgage of the 30th March. 
1888, and that he could not be deprived of 


, that. Tight merely because the holders of that 


mortgage failed to implead him in their suit 
for sale. This wasthe position when in the 
year 1908 the present plaintiff, who had i in 


the meantime ‘acquired the proprietary rights 


in the Village of Basti from the auction- 
purchaser a the sale- held under the mort- 
gage-deed of- 1883, offered to pay off Mr. ` 
Ohuroher’s mortgage. It is not denied that 
Mr. -Churcher accepted the offer, paid. bis 
mortgage-debt, in full and definitely relin- 
quished all rights or claims under his mort- 
gage ‘deed of 1857. He might have replied 
to the plaintiff's offer that he was himself 
still entitled . to redeem the. original , mort- 
gage of 1883; ` But it is obvious that he was 
nüder no obligation to do so. The sugges- 
tion for the defendant-respondent appears to- 


| be that Mr. Qhurcher, becausd he had in the 


meantime granted a - perpetual lease -o£ 
p small portion of he ares mortgüged - 
to him; was legally bound at all costa 
to protect the interests of his lessee by 
resisting the plaintiff's ' offer: of res. 
demption on any possible plea open tó him; ` 
A suggestion is also thrown out that tho de- 
fendait; > Sarnam, as lessee of a portion of the 
area concerned, was himself a person ins. 
terested in the property in question and migh b 
have nr&intained a suit for redemption of the 
of these contentions.’ 
his position a8 a lessee long after the mort, 
gage of 1883 had ceased to exist, and what- 
ever rights Mr. Oburcher personally mighf 
possesa in respeob of that mortgage by reagon 
of His not having been made & party to the 
suib for sale’ brought on the same, I 
can 56e no ground for holding that Mr. 
Ohurcher had, so to speak, consiructivély 
passed on those rights to tho. deferdant 
when he executed the lease in his fivour. 
The defendant accepted & lease fron ao 
mortgagee in possession and must be ;re- 
sumed to have done so with full know! -Jge 
of the fact that his lessor's rights were lii! le 
to come to &, termination whenever the owner 
of the equity of redemption found himself in 
& position to redeem. J am quite unable to read 
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into section 108 of the Transfer of Property 
Act (IV of 1882), any provision whioh 
would make it incumbent.on a usufructuary 
mortgagee to oppose redemption in the manner 


suggested by the argument pnt forward on: 


behalf of the respondent, in order tó protect 
the interests of a person who had ‘accepted a 
lease from him. For these reasons, [am unable 
to socept the finding of the lower Appellate. 
Court that the plaintiff is in any way bound 
by the terms of the lease granted to the 
defendant by Mr. Churcher* inso far as those 
terms purport to confer on t¥e defendant a 
right of possession extending beyond the 
duration of the mortgage.  : 

Now remains the question of the nature of 
the relief to.which the plaintiff is entitled. In 
order to obtaina decree for ejectment the plain- 


tiff must satisfy the Courtthat the position of ` 


the defendant is that of a trespasser and not 
of a tenant. There.can be no question that if 
the relationship of landlord and tenant exists 
between. the parties, the ejeobment of the, 
defendant is a matter reserved to the juris- 
diction of the Rent Courts. Now Mr. Churcher, 
as mortgagee in possession, had a right to 
grant leases to tenants. I see no reason’ for 
treating the lease in favour. of. Sarnam as 
anything but an ordinary agricultural lease. 
The condition of perpetuity . embodied in 
the lease granted. by Mr. Ohurcher, was not 
binding on the plaintiff, and the Jatter has a 
right to effect the ejectment of the defendant 
by ordinary proceas of law if he finds it to 
his interests to do só. If this were a tenangy 
to which the Agra Tenancy. Act did not 
apply at all, I should still gee no reason for. 
holding ihat thec tenant leonum trespasser 
from the. date of the redemption of’ Mr. 

OChurcher’s mortgage. He would be: entitled 


to continue in possession S8. tenant until he - 


had received such notioe ag would be appli- 
cable to the particular kind bf tenanoy held by. . 
him. _The present case is’a much stronger 
one. 
written state ment that renb has actually 


heen paid by him to the plaintiff since the 


redemption ofthe mortgage, and Ido not 
find that this was denied on behalf of the 
plaintiff. Moreover, when bringing & suit 
for ejectment in the Rent Coutt the plaintiff 
did, undoubtedly, treat Sarnam as his tenant, 
his position then being merely that. Bernam 
was an ordinary tenant from year to year and 
liable to ejectment as sich under the provi- 
À = à 
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There is a plea in the defendant's: 


819. 


3 
dwa . h 


gions of the Agra Tenancy Act. I am not 
concerned with the propriety or otherwise-of 
the position taken, up. by the Rent Courts in 


refusing themselves; to adjudicate on the 


question whether or not the case held by 
Sarnam was binding on the plaintiff. Bat it. 
is cloar from thé "orders passed both by the 
Commissioner and bythe Board of Revenne 
that the facb of the existence of a tenancy 
of some sort was.not doubted by those Courts 
and wasin fact admi before them. ' I do 
not see how ib can be held that the defend. . 
ant in the present case became a: trespasser 
liable to ejectment and to a claim for mesne 
profits from the date of redemption of Mr. 
Ohurcher’s mortgage, unless the Court is 
prepared to hol that. the same would be 
thé case with any: tenant of agricultural land 
to whom  & usufruüpctuary mortgagee had 
granted à lease during the period of his 
mortgage. ln my opinion, the correct view 
is that tenancies thus created by & morigagee 
in possession are hinding on the mortgagor 
after redemption of the mortgage, in so far 
that the relationship of landlord and temant 


- e»ntinues, and that, if the mortgagor desires 


to bring thd ténancy to a close, he must do so 
by & regular suit under the Tenancy Act. 
He may claim, as.in the present case, thab he 
is not bound by the-terms of the contract 
between the mortgagee and the tenant in go 


far as. those terms purport to extend the 


duration of the tenanuy beyond that of the 
mortgage. * Hor these reasons, | set aside the 
decree of the lower Appellate Court and give 
the plaintiff a decree for the- second or 
alternative relief claimed, that is to say, fora 
declaration that the perpetual lease, dated the 
26th November 1903, executed by Mr. 
Ohurcher, in favour of the defendant is in- 
valid as against the plaintif. and not binding 
on him. I see no reason why the plaintiff 
should not have his costs throughout, and | 
order accordingly. 

: Appeal allowed. 


2 


P" 


^ borrower— Wheiher comentasion 


, &ooepted by 


OALCUTTA HIGH COURT. 
Rrounaz Civin Appmat No. 232 or 1909. 
August 1, 1811.,. : i 
` Presont:—~Mr. justice! Mookerjee and 
+ Mr. Justice Oarndnuff. . : 
KRISHNA PROSAD: SINGHA AND OTHERS. 
l POUR ene 


o 


; PURNENDU NARAIN SINHA AND 


OTHRRBS— PLAIYTIKFS m RESPONDENTE, 
 Oontract--Agent—Procyring loan-—_Commission — 
- Capitalist imposing condilion not agreed to by intending 
sarned—Tims to be of 
. essenos of contract—Oontract Act (IX of 1872), s. 55. 

If A. employs: B. to procure A loan on his bond, 
and agrees to pay B. & commission on such amount 
as may be advanced by the capitalist, and B. finds a 
capitalist willing to “advance on certain conditions, 
the commission is not earned. : 

Re Life -Asswrance Oo. (Baliers’s Claim), 7 
T.L.B. 002; Passingham v: King, (1898) 14 T.L.R. 393; 
and Peacock v. Presman 1698) £ T L. R. bal, relied 
upon^  - 

Elias v. Govind - Ohundor, 80 0, 208; Annasami v. 
Fommdarof Ayakudi, 1 M. W. N. 199; 8 M. L, T. 40 
6 Ind. Oas. 740; Martyroee-v. Courjon, 8 C. W. N. 178; 
(s. n): Crickett v. Badger, (1856) 1 O.B. (x.s) 206; 107 
B. R.,.08,20 LJ.O.P.-88; 8 Jur. (ms) 004, 5 W. B. 1177 
and Grogan.y. Smith, (1800) 7 T.L.R. 182, referred to. 

Thorefore, where the defendants pave the plain- 
tiffs & lettor of autháiiy to raise a loan of elever, 
lakhs on's morigsge of their entire estate agreeing at 
the same time to pay them certain commisaior on 
such amount;as.may be.advanced by the capitalist, 


| INDIAN OASES. 
KRISHNA PROSAD BIEGHA €, PURNNXDU NARATN SINHA. 


[1911 


spondents. 

Judgment.—This OE ET directed 
against a: decree in‘ & suit for recovery of. 
money due on a brokerage contract. On the 
17th April 1904. three persona by name 
Kashi Prosad, Krishna Prosad and Ram 
Ohandra Prosad, exeouted a letter of authority 
in favour ot two persons, Harendra Narair - 
and Purnendu Narain, in the following 


- 
P uentum 


"We authorise you to raise a loan of eleven 


= 


"lakhs (or lesa, if so required) to clear all our 


but did not undertake to find security fortwenty lakhs- ` 


for the loan, and they ware prepared to give their og. 
tate for whavev¢r it might be Worth, as security and 
the oa with whom the agontaand the sub-agent 
employed by the agents entered-into negotiations, 
were not ready. and wi to advance eleven lakhs 
upon the security of the whole rem unless ita value 
was established to be twenty lakh 

Held, thdt as the capitalist a not prepared to 


A advance the money on tho terms offered - by the 


borrowers, but imposed à condition which was never 
the borrowors and which in faot was 
introduced by: the agenti in their letter of authority 
to the snb-agent entifely on ‘thelr own responsibility, 
the agents had nob earned tho commussion. + 

The defendants employed the plaintiffs as thetr 
agents to raise & loan within one month to clear their 

t debts, and ib appeared that at that time tho 

credilors of the defendants were insisting upon pay- 
ment—one of them had already obtained a proola- 
mation of sale of properties value” at soveral lakhs’ 
of rupeos 
Held, that time wes intended to be of the essence 
of the contract, and Wat the egents .were_bound to 
find the money within fhe time prescribed, in order 
to be entutled to the oommisaion. 

Appeal from the decree of thé Sub-Judge 
of Patna, dated January 21th, 1909. - 

Babus Umükal Mukerjee and Ohandra 
Sekhar Prosad Singh, for the Appellanta, 


Babu Narcsh Ohandra Sinha, for the He. 


^ € 


~ 


eae 


y 


present debts on mortgage of our entire estate ' 
‘ab an interest of 7 per cent per annum within 
the period of one month. Woe-.agree to pay 
you & commission of b per cent. on such 
amount as may be advanced by the capitalist - 
tous. In case the loan succeeds, we farther 


` agree to appoint Bebu Harendra Naraiñ Sinha, 


our Manager, on. an initial pay of Rs. 200 a 
month rising to Ra. 400 as funds permit." 

On the day following the agents authorised 
pne Troilokhys Nath Ohatterjee as their 
sub.agent to act for them in this transac- 
‘tion :—“We are authorised by the agreement 
of Rai Kashi Prosad Singh, Hai Krishna 
Progad Singh and Rai Ram Chandra Prosad, 
Bingh dated the 17th April 1904 in otr. 
favour to appoint you as a broker. to raise & 
loan of eleven lakhs or less for-the said Rai - 
Sahebs at an interest of 7 per cent. per annum. 
You are to raine the loan within one month, 
you will gpt a commission of 2 per cent. ie l 
yourself, and the balance you (we?) may 
divide just as you (wo P) like. The Raia 
will soon hand you a statement showing that 
the annual income of the properties to ‘be | 
mortgaged i is not less than a lakh of rupees. 
‘The valuation of the la is not. leas . 
than twenty lakhs.” ` 

Before we proceed farther, it is Heals 
to observe that there is no evidence to show 
that the terms of this agreement between 
the agents and their. sub agent were ever 


brought to the notice. of the borrowers. On 
-the other hand, there is good reason to-believe 


that, although the borrowers were aware ^ 
that a sub.agent had beén employed they 


“were not apprised of the terms on which his 
‘gervices had been engaged. 


Ib ‘will further 
be noticed that, although the letter of ayth- 
ority to the sub-agent states that the writers 
were. nuiborised to appoint a broker, the 
original contract was silent upon this point. - 


lt nisy further be remarked that there is an . 


^ 
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assertion by the agents that the value of 


the properties to be given by-way of security 
was not leas than twenty lakhs of rupees, 
: and that the borrowers would soon furnish 
a statement of the income which was alleged 
to be not less than one lakh of rupees a year. 
There was, however, no statement upon these 
points in the original contract, and there is no 
evidence to show that the borrowers had ever 
represented that their estate was worth 
twenty lakhs. The sub-agent, furnished 
with this enthority, entered into negotiations 
With & firm of bankers of this city, and one 
of the officera of the borrowers, as also 
“Harendra Narain came down to Calcatta to 
assist in the completion of the transaction. 
The capitalisl, as might have been anticipated, 
insisted upon satisfactory proof of the value 
of the security, and Harendra, as also the 
officer of the borrowers, was for a consider- 
able time engaged in the preparation of 
a statement of the assets of the estate. 
Meanwhile, . the period of one month specified 
in the letter of authority of the agenta and of: 
their letter to the sub-agent expired. The 
borrowers, however, were in a situation of 
considerable embarrassment as a portion of 
their estate was about to be gold in execution 
of a decree held by one of their creditors in 
the Monghyr Court to the extent of two 
arid a half lakhs of rupees. To save the 
properties from the impending sale, was s 
matter of pressing and paramount neceasity. 
This was fully realised by the agents, and 
they endeavoured to obtain from “the 
capitalist the sum needed even before the 
negotiations with them had been brought toa 
completion. But the capitalists were 
inexorable and would not parb with their 
money, unless Purnendu Narain and Gajadhar 
Prosad, both leading members of the Patna 
Bar consented to stand as surety. This they 
declined tc, Purnendu Narain sbout this 
time on the 19th May 1904 sent a letter to 
onp of the borrowers in which it was stated 
ihat the capitalists were willing to deposit 
ihe whole of the decretal money in Court, and 
to take two months’ time to complete the 
inquiry and the -trangaction. .Purnendu 
Narain, however, realised that this could not 
be done, unless the Subordinate Judge in 
whose Court the execution proceedings were 
pending would agree to give time on such 
deposit. Itis not clear upon the evidence, 
whether any reply was sent to this letter; 


-— 


there ig none in the record; but Ram Ohandra 
Prosad who has been eramined in this 
case states that he replied to the letter to the 
effect that the loan was not required. The 
transaction with the capitalist ‘was not 
completed and on the 27th May 1904 
Gajadhar Prosad, on behalf of the intending 
borrowers, telegraphed: to Purnendu Narain 
who was apparently then in Caloutta, that 
he had accepted the terms of the Maharaja 
of Darbhanga. It has been stated to us that, 
as a matter of fact, the transaction with the 
Maharaja of Darbhanga also fell through ond 
that the borrowers were ultimately obliged 
to place their oreditor in possession of their 
eatate for a term of years, so as to enable 
him to satisfy his dues from ` the usufruot. 
The substance of the matter, theréfore, was 
that nothing came of the negotiations with 
the Osloutta capitalista and they must be 
taken to have been discontinued after the 
27th May 1904., On the 27th May 1907, 


“that is, on the last day for the institution 


of a suit for recovery of money due on” the 
contract of agency, Purnendu Narain and 
the infant sons of Harendra Narain, who had 
meanwhile died, commenced the present 
action for recovery of Rs. 28,000 from Kissen 
Prosad, Ham Chandra.Prosad and the infant 
Bon of Kashi Prosad, who had also died i in 
the interval. The infant sons of the second 
defendant Ram Ohandra Prosad were also 
joined as ‘parties defendants, but it is difficult 

to appreciate how any claim could be pnt | 
forward against them even with the least 
show of pleasibility. The plaint recites 
that the plaintiffs were entitled to receive 
Re. 55,000 as brokérageon the contract of the 
17th Avil 1904, but that as'the defendants 
were in straitened circumsí&nces ‘the claim 
was limited to Ra, 28,000.: The defendants 
resisted the claim, substantially on the 
ground that the plaintiffs had not earned 
the remuneration and that they had not 
performed their part ‘of the agreement within 
the time specifically prescribed. The Sub- 
ordinate Jadge faid down four issues, of 
which the first and the fourth’ were of & 
fundamental character, namely, first, whether 
the agreement between the parties waa that 
the plaintiff should merely find out-a 
capitalist within one month or raise the 
amount wanted, and fourth, whether time 
was of the essence of the contract, and 
whether the plaintiffs performed tbeir part 
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of the contract within the time fixed: . The 
Subordinate Judge answered these questions 
in favour of the plaintiff and as Purnendu 
Narain stated that he did not. want any 
money out of the amount claimed, for his 
own sake, the Subordinate Judge made a 
decree for Ra. 14,000 in favour of the other 
two plaintiffs the sons of Harendra Narain. 
The defendants have now appealed to this 


Court, and on their behalf the decision | 


.-of the Subordinate Judge has besn assailed 
on two grounds, namely, firri, that upon s 


trne construction of the agreement of the . 


17th April 1904 the agents undetiook not 
merely to find a capitaliat but the money 
itself, and secondly, that time was of the 
essence of the contract. These positions 
have been strenuously controverted on behalf 
of the plaintiffs, respondents and the learned 
Vakil who has appeared for them has further 
argued, in the alternative, that if the respond- 
` ents cannot suoceed in their contention; & 
decree should be made in their favour tor 
compensation for the labour ahd expense 
‘they had undergone in the course of their 
‘negotiations with the capitalists. i 

In support of the first contention of the 
appellants it has been argned that the 
plain meaning of the contract is, that the 
agents should- find the money and not mere- 


ly a capitalist. It has, been pointed out - 


that the borrowers ware: deeply. embarrassed, 
their creditors were ^ pfeesigg hard in all 
directions, and what was urgently needed, 


as was well known to Purnendu Narain himc 


,pelf, was not merely a cepitalist but actual 
money to save the defendants from the peril 
of an execution-sale which had been, already 
proplaimed. In answer to this argument, .it 
has been contended by the learned: Vakil for 
the respondents that the expreasion “to raise 
2 loan” has & well-known technical _ Meaning 
-and that the agent who is engaged to raise 
a loan discharges his.duty as soon as’ he 
finds & creditor who is able and willing to 
advance inoney, ln support of this proposi- 
tion ieliance has been plased upon the cases 
of Green v. Lucas (1); Prickett v. Badger 
(2) and Fisher +. Drewitt (B). These cases 
are authorities for the proposition that if the 


person porposing to negotiate a loan brings 
Q) (187 81 L. T. 781; 89 L T, 654. 

(2) (1858) 1 O. B. (x. &.) 206,107 R. B, 668; 26 L. 
J. 0. P. 88.8 Jur. (x. s) 665 5 W. B. 117. 

(8) (1878) 48 L. J. Ex. $3 20 L. T. 358, 27 W. B 


- very imperfect knowledge. 


MC 


the. principals E and- if nothing re- 
mains for him to do, he is entitled to hia 
commission. It must be remembered, how- 
ever, that ab least on one occasion dinsatis- 


faction waa expressed by a learned English 


Judge with- this rule of construction. In 


Fuller v. Hames (4), Mr.-Justiod Smith ob-, 


served that if he had construed-the agreement 
without the authorities of the cases cited 
[Roberta v. Barnard (5); Green v. Read (6), 
Green v. Lucas (1) and Jer v Drewitt 
(3)] he might have held that the commission 
-was only to be recovered if the money was,ac- 


` tually paid. It.is undesirable that a rule of 


construction should be imported i in the ih- 
terpretation of contracts in this couhiry 


which is:obviously artificial and may very ` 
- often defeat the true intention of the par- 
- ties [see Stokes v. Soonda nath- (7)]. - In the 


case before us there is the additional weighty 


circumstance that the agreement which the' 


principals were made to sign was written in 
English, a language of which they had a 
Iu fect, the 
-agréement had to be explained to them in 
their vernacular Hindi and Ram Ohandra 
who “has been examined, states definitely 
‘that. he certainly understood that they 
should: pay the commission if the "money 
(was :fbhéally. advanced He adds that he 
too e- contract to be that the money 
ahi ‘be advanced to them within one 
month and not merely ' that a capitalist 
should .be found willing to advance the 


money. We must express our surprise, ` 


jin, view of the position of one of the agents, 
that he should. have made the princi- 
‘pals execute such a contract in a lan- 
guage of which they had a very imper- 
fect knowledge. We are, therefore, not pre- 
pared.to accept the interpretation put by the 
plaintiffs upon this agreement. But it is 
not necessary to reat our decision upon this 
view of the matter, because, even if it be con- 
ceded that the agènta undertook to find a 


‘creditor able and willing to advance the 


money, they did not perform that agreement. 
It need not be .disputed that where the re- 
muneration of an agent is payable - upon the 
performance by him of a definite undertaking 


he 15 entitled to be paid that Témdn rRNA as 


PER L. R. 278. | . 
. (5) (1884) 1 Cab and HL 888, ` g L7 
HAT der i 

23 B, 540. 
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sgon as he has substantially done all that -he 
undertook to do, even if the principal acquires 
no benefit from his gervioes; and, except where 
there is an express agreement or special. cus- 
tom to the contrary, even ifthe transaction in 
respeet of whioh the remuneration is claimed 
falla through, provided that it dces not fall 
through in consequence of any actor default 
of the agent. Illustrations of this principle 
are furnished by the cases of Green v. Lucas 
(1); Fisher v. Drewtté (8). But it is essen- 
tial, a8 was pointed ont{iby Mr. Justice 
Ohitty in In re Sovereign Info ‘Assurance Oo. 
(Saliers’s claim) (8), that the agent procures a 
person ready and willing t make the loan 
on the terms proposed ;it is obviously - not 
sufficient that he procures a person willing 
to negotiate about the matter. Now, in-the 
case before us, the defendants had g*anted 
& letter of authority to the plaintiff to raise 
aloan of eleven lakhs on a mortgage of 
their entire estate; they did not undertake 
to find security for twenty lakhs for a 
loan of eleven lakhs; they were prepared 
to give their estate as security for what- 
ever it might be worth. But the Calcutta 
capitalists, with whom the agents and 
the sub-agent entered into negotiation, were 


pot ready and willing to advance eleven. 


lakha upon the security of the whole estate, 
unless its value was established to be twenty 
lakhs; in other words, the capitalists were not 
prepared to advance the money on the terms 
offered by the borrowers; they imposed a con- 
dition which was never accepted by the 
borrowers and which, in fact, was introduced 
by the agents in their letter of authority to 
the sub-agent entirely on their own responsi- 
bility. The position is completely covered, by 
one of the illustrations given by Mr. Justice 
Chitty in In re Sovereign. Life Assurance Co: 

(Salters’ s claim) (8). The learned Judge observ- 
ed:—" If A. employs B. io procure a loan of 
£1,000 on his bond, and B. finds O. who says 
that he is willing to make the advance if A. 

will pay O.’s Solicitor & feo for negotiating the 
loan to which A. deos not agree the commission. 
js not earned". The same view was affirmed 
by the Court of Appeal in Passixgham v. King 
(8) ; [see also Peacock v. Freeman (10). The 
view we take is not inconsistent with the 


(B) Qeon s T. L. R. €08, 
. (8) (1898) 14 T. L. R. 699. 
(10) (1888) 4 'T. L. B. 641, 


desision in hias v. Govind ee Khatick | 
(11) which was accepted as good law in 
Annasams lysr, v; Zemindar of Ayakudi (12), 
There the broker employed to negotiate-for. & 
loan of money brought a creditor who was * 
willing to advance the amount- and actually 
placed money -in tho handa of the Attorney: 
the transaction, however, fellthrongh by -rea- 
gon of the inability of the borrower to: make 
qub his title tothe property offered as- se- 
curity, - The case of-Martyros v. ` Courjon 
(13) which followed the decisions in Prio- 
kott v. Badger (2) and Grogan-v Smith (14), 
also supporta the view we take.’ In the cass 
last mentioned, Lord Esher made the follow- 
ing observations :— The agent in order to. 
earn a commission, was to get &^purohaser—4 
an actual purchaser, not merely a person 
who might become & purchaser, but ọna. 
who would. enter into a .binding contract, 
binding him to purohase the house. Ib 
was true that the plaintiff had an alterna- 
tive right of action if he could show that 
he did obtain a person who was. ready and 
willing to enterinto'& binding . contract,- if. 
he could show that the two parties, vendor. 
and purchaser,: were really. agread : to, 
all the terms of the contract, that ib waa, 
prevented from becoming a binding contract 
only “by reason of the fault or. default, | of 


the defendant in refusing to make the agree, 


ment valid and binding." This vie algo re- 
eeived support from the judgment of their 
Lordships of the: Judicial Committee ,, in, 


` Burchell v. Gowrie (15), where Lord Atkin-, 


gon atated the rule in the following terms :— 
"In the words of Hrle, O. J., in Green v. Bart-, 
leit (18), if the relation ot bids and seller i is 
really brought abeut by the act of the agent, 
he ig-entitled to commission, although the 
actual sale has beer effected by him, or, 
in the words of later authorities, the plaintiff 
must show that some act of his was the 
causa causans of of the sale [Tribe v. Taylor 
(17] or was an efficient cause of the aale 
[Milor v. Redford (18). " |n the same caBe, 


11) 80 O. 202; , 


. 402) 1 M. W.N. your L. T, 40, 0 Dd. Cen 740. 


18) 8 O. W. N. 178 (s. x.) 
14 909) AQ 814 BE 
15) (1910) A. 0. 614 &.E.C. (n. =) 5,801.10! P 
41; 108 L.T. 8 886, 
= (18) (1883) 14 O. -B. (m, a) 081; 83 L.J.O, P. 201, 8 
L. T. 608; 1E W. E. 684. 
'(7) 0870 1 O. P. D. 505. - | - x 
(18) (1008) 19 T. L. R. 676. LN. 
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ibe learncd Judge added an óbservation: from 
ihe judgment of Willes, J., in Inchbald Y. 


^ Western Neilgherry Coffee & Co. (19),—" 1 ap- 


prehend that whenever money is to be paid 


. by one man to another upon a given event, 


the par'y upon whomis cast ihe obligation 
to ‘pay, is liable to the party who is to re- 
ceive the money if he does any act which 


' prevents or makes it lesa probable that he 


1 


should receive it.’ In the case before us, 
it is indisputable upon the evidence that 
ihe agent never found s capitalist- willing 
to advance eleven lakhs upon the security of 
ihe estate. The capitalist brought forward 
imposed & condition as to the margin of se- 
curity, never proposed or acospted by the 
borrowers. Under these circumstances, ‘it 
is impossible to hold that’ the plaintiffs 
ever earned ihe remnuneralion: claimed by 
ihcm. The defendanis were, therefore, en- 


litlcd to repudiate the offer made in the 


letter of the 19th May 1904. There are two 
oiher ciroumstances in connection with this 
branch of the case which deservespecial men- 
iion. The subagent Troilokhya Nath in 


his evidence seeks to make out thab another 
.. contract by which the estate was to be leas- 


ed to the capitalists, rather than given by 


. way of mortgage, was accepted by the bor- 
rowers. The plaint; however, is not based. 


on the allegation that the claim was laid 


for the recovery of, compensation for services: 
‘jn connection with the, all 
-ooniract. Yroilokhya Nat 


d substituted 
also makes 


. assertions as to the progress of the . negotia- 


lions with the capitalists for the advance 
of ihe money. It isa matter for legitimate 
comment, however, that no one has beer 
examined amongst the capitalists themselves 
to corroborate this part of the story, and 


wo are not prepared to’ place implicit re. 
Hance upon ihe assertions of Troilokhya 


Nath who is admittedly atthe root of this 


- litigation and whose evidence, as that of a 
. person deeply interested, does not always 


show & scrupulous regard for truth. Our 
conclusion, therefore, upon, this branch of 
the case may be summarised "in the man- 
ner following. In our opinion, the agents 
undertook, not merely to` find à capitalist 
able, ready and willing. to advance ‘the 
money, but also to procure funds for the 
satisfaction of tbe: debts of the "borrowers; 


(19) (1864) 17 D. B. N, B. TBA, 94 1. J.O. P, 1% 10 
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- gecurity for the loan; 


‘the app9llants; it has been argued 
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but. even if ‘this’ interpretation of the 
agreement be discarded, and-if it -be as- 
sumed that they undertook only to find a 
person able, ready and willing to advance 
the money, they have not doné-so. The 


‘capitalists whom they Ífpund insisted upon 
s margin of security which the borrowers. 


had not oovengnted jto offer, and at no 
stage of the negotintions -were' the ‘ospitali, 
ists ready to- accept the entire. estate as 
in other’ words, n0 
capitalist was found able, ready and willing. 
to advance the funds on the terms prescrib- 
ed by the principals. The transaction was 
never completed,'and the failure could not 
be attribated to any default.on the part of 
the principals, In fact, Parnesh Narain 
who had previously empor ed his - son-in- 
law to survey the properfies and ascertain 
their value, assumed that they were worth 
20 lakhs of rupees,’ but the capitalists were 
not to be satisfied without full rorutiny, 
and Purnendu Narain found them: more exact- 
ing than he. had anticipated. Consequently, 
thé plaintiffs cannot be held to have earned 
the remineration tlaimed on account of their ^ 
unsuccessful effort to negotiate the transac- 
tion which they had been employed to nego- 
tiate. The first contention of the appellants 
must, therefore, prevail. 

In support of the 9nd contention of 
that 
time was “of the essence of the contract, 
and ibat, whatever interpretation might 
be put upon the agreement as it was, 
not carried out “within the prescribed 
time, the plaintiffs did not earn the 
remuneration claimed. In our opinion, 
time was of the essencò of the . contract 
in the. case before us. The rule of equily, 


"which now is the general rule of Knglish 


Jurisprudence, is to look at the whole 
scope of the transaction” io see whether ihe 
parties really meant ihe time named to 
be of the essence of ihe contract [Lennon 
v. Napper (20); Roberts v.- Berry (21): 
dnd Tilley v. Thomas (22) ]. The same princi- 
ple is formulated in section bb of the Indian 
Contract Act. In the case before us; the . 
agents knew quite as well as the principals 
en (1802) 2 Sch. and Lef. 682. < 
. (21) (1858) 8 DeG. M. and G. 284 99 R. R. 189, 23 
L. J. Ch. 398; 20 L.T. (o. &.) $215. 
, 20990 L. R.8Ch. App. 6l; 17 L. T. 432, 14 


` 
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thé purpose for which the loan Was required; | 


the creditors of’ ‘thé principals were insisting 
for payment, and one of them. had already 


obtained the sale- proolamation issued for the ` 


gale of properties valued at several lakhs of 
rupeee. 
in May, and although the Court might pos; 
sibly show some indulgence, thé mater was of 


‘The sale was.to take plate early. 


no reliable evidenoe .to show that EA 


- were continued for the purpose of gompletion : 


the greatest urgency and importance to ihe, 
principals. Even if, therefore, no tinie had - 
- stage was & quarter of the sum required, and - 


been specified for the performance of the oon- 
tract the Court: would have inferred from its 
nature and from the surrounding ciroum- 
stances, that time was intended to be of ita 


easenoe, to this extent ab any rate that, the | 


agenta were bound to use the utmost dili- 
gence to perform their part of the contract 
[Macleryde v, Weeks (23) |, We do not feel 
any-doubt whatever that time was of the 
easonce of the contract, and that the agents 
were bound to find, not ‘merely & capitalist, 
but also the money within the time presoribed. 
This, indead, is shown by the letter of 
Purnendu written on the 19th May 1904. 


But even if it be assumed that time was mot. 


intended to, be of the essence of the ‘contract, 
it had to be performed ina reasonable time 
[ Houghion v. Orgar (24) and Nosotti v Aver- 
back (25) ]. In the circumstances of the pre- 


‘sent case, the agreement was not performed 


even within a. reasonable time; of what use 


would the money .be to the borrrowers if it’ 


was provided after their creditors had sold 
their estate, which they were so anxious to 
save? The second contention of the appellants 
must conseguently prevail. 

We may add that the learned Vakil 
for the respondents suggested that the time 
prescribed was extended by the continuance of 
the negotiation, and he relied upon the cases 
of Wood v.. Bernal (26) ; 
(27) and Bruner v. Moore (eg). The principle 
deducible ^ from these cases, namely, 


tended by the: continuation of:bona fide 
negotiations for completion, has, however, no 


after the expiry of the prescribed d 


;-the > 
presence of the officer of the defendants nt 
Oalcutta did not amount tọ & continuance 2 
the- negotiation. In fact, the letter 

Purnendu, written on the 19th May 1904, 
shows that there was no prospect of comple- 
tion of the agreement within any reasonable 
lime and all that he was ‘able to offer at that 


even that on condition that the Subordinate 
Judge agreed to & postponement for another 
two months. This, clearly, can be. of no. ag- 
sistance to the plaintiffs. 


The learned Vekil for the respondents - 
finally contended. that the plaintiffs -were 


_entitled to recover some remuneration ‘for 


y 


: forward in the plaint. 


the-frouble they have taken and referred to 
the decisions in Oampanart v. ' Waodburn 
(29) and Simpson v. Lamb (30); the answer 
tothe argument is that no such claim was put 
The plaintiffs claim- 
ed remuneration according to the contract, 
that case has - -completely failed. “As Lord 


. Justice Lüundly observed in Lott v. Outhwaste 


(81), in answer to. a- contention that there 
was an implied contraét to pay the agent a ` 
quantum meruit for his services, there would 
be no implied contract when there was an 


. express contract [Battams v. Tompkins (82), ° 


Webb v. Hughes: 


` that the time originally fixed may be ex:. 


quanium. meruit. 


Basneit v. Isacson (93) ; Martin v. "Tucken(34) |, 
It is not. so necessary for ys, howerer, to 
hold that if & special contract is not’ exe- 

cuted, it can never give rise to a clan for ~ 
Assume -that remuneration 
for servioeg rendered, may be claimed but 
ihe evidence shows thaf, as far as Purnendu 
is concerned, he was paid in advance for his 
visits. tò Calentta& in connection -with this 
maiter'and it is probable that Harendra also 
was similarly paid. “Ab any rate; as np evi- 
dence has been given tọ show upon what 
scale remuneration oould-be calonlated. guan- 


- tum merui, we cannot make a decree in 


application to the'oase before us. There. is 


` (28) o a Begv. 688; 111 B. B: 471 8Jur. (sin) 
918, 28 LT. (o. s.) 185. . 

(24) (1884) 1 T. L. B: 658, 

Js 15 T. L. B. 41; 15 T. L B. 140, 
$0) 19 Vos. 220; 12 R. R. 173. 


J 


R. 135. 


e L. R. 10 Eq. 281; 89 L-J. Oh. 006 aw. E- 


Tae) (1904) 1 Ch.: 205 578 Te T ‘Oh, 877 5 609 L. T. 


788, 56 W. B. 305, 20 T, L 


favour of the’ plaintiffs on that basis. tt 


(29) 15 0. 2.100, 160 R. A. 400, BOC.L, M 140, 2 
L. J. O. P. 18; 1 Jur.. (X, e) 17, 8 W. B. 50; 24 L. T. 
(o. s.) 98. 
(80) 170, B, 608, 104 R. R. 806; $5 L. J, O. P. 118, 
Jur. (N. &.) 91, € W. R.828.. " 
a EHE L. 

E 1802) 8 T 
(88) (1888) 4 T 45 lc. l 
b (I884) 1-T. L-R., 055. ; NG . 
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follows, consequently, tha the claim cannot 
be supported from any point of view. 

The result, therefore, is that this appeal is 
allowed and the decree of the Subordinate 
Judge discharged. The suit will stand dis- 
missed; the plaintiffs-respondents will pay 
the defendants appellants their costs in this 


Court, but there will be no order as to the. 


costs in the Oourt. below. 
i Apreal allowed. 





(s- c. 14 O. L. J. 108.) 
OALOUTTA HIGH COURT. 
Civi, Rura No. 4767 or 1910. 
January 5, 1911. 
Present: —Mr. Justice Mookerjee and ^ 
Mr. Justice Teunon. 
GOKUL OHANDHA ROY —PrrITIORER 
| tersus 
RASHHSW ARI OHOWDHUBANI— 
Oprosits Party. _ 
Party— Defendant —Morigage sust— Mortgage | ezecw:- 
eG by emocuirus to estate of deceasd— Adopted son of 


. deceusd, if necessary perty— Civil Procedure Code (Act 


4. 


V of 1908), O. XXIIV, r. 1. 

Is is desirable in & m suit, thet all the 
parties interested should be brought before the Court 
in order that multiplicity of htigation might be 
avoided. 

Duarka Nath Ben. v.Kesory Lal Goewami, 11 O. L. 
J. 426, 140. W. N. 708; 6 Ind, Cas. 548, relied upon. 

The plaintiff sued to enforce a security alleged to 
have been executed in his favour by the executrix to 
‘the estate ofa deceased person under circumstances 
which mado’ tho security binding upon the estate. 
The adopted son of the deceased apphed to be 
madea to the suit. 

Held, that under Order XXXIV, rule 1, of the 
Civil Procedure Code, the petitioner was entitled to be 
added as a party defendant, because he was interested 
in the right of redemption. 

Therule that in a sult to enforce a mo 

ns claiming under a title adverse to that of 
E the m r and the mortgages sre not proper 
parties, is not Inflexible, and had no application to the 
p ` 
Dutt v. Bhuban Mohun Mitra, 88 O. 425; 
8 c. L. J. 206, referred to. 

Rule against an order of the Subordinate 

Judge, Dacca, dated the Sth September, 


1910. . 

Dr. Rash Behary Ghose and Babus Horendra 
Narain Mitra and Upendra Lal Hoy, for the 
Petitioner. : 

Mr. S. P. Sinha and Babu Gunada Charan 


Sen, for the Obposite party. 


Judgment.—wWe are invited in this . 
Rule toset aside an order by which the 


‘an interest in the right of redemption. 


Court below has refused to join the petitioner 

as party defendant to a mortgage-suit. ‘The 
plaintiff stes to enforce a security alleged to 
have been executed in-his favour on the 18th 
March 1909, by the first defendant as exe- 
cuirix to the estate of the lute Gour Chandra 


-Roy. The petitioner is the adopted son of 


the deceased; he contends tlat he is ‘the 
person now interested in the property - oom- 
prised- in the mortgage security, and that 
consequently he ia entitled to be heard be- 
fore a decree is made for the enforcement of 
that security. 


Woe are of opinion that there is no room for 
serious controversy that, under Order XXXIV, 
rule 1 of the Code of Civil Procedure, 1908, 
the petitioner is entitled to “be added as à: 
party defendant. The test to be applied is, 
whether the petitioner is & person who ite 

8 
case for the plaintiff ir, that the mortgage 
was executed by the exeoutrix under circum. 
stances whioh - made the security binding 
upon the estate of Gourt Chandra Roy... The 
defendant is a person interested in that 
estate. ib is, therefore, impoasible for the 
plaintiff tó maintain the position that ihe 
defendant is not a person who -is intereste 
in the right of redemption. , The . ] 
Subordinate Judge in the Court beldw: me 
upon the decision of thia Comit in the oase.p 
Jaggeswar Duti v, Bhuban Mohan Mitra (1), 
in support-of the proposition that to s suit 
to enforoe a mortgage, persons claiming 
under a title adverse to that of both the 
mortgagor and-the mortgagee are- hot proper 
parties: That principle has obviously, no 
application to the circumstances of the pre- 
sont case. Besides, as was pointed ont in the 
judgment of this Court in that very case, | 
the Rule in question is not inflexible, ,and 


this is illustrated by the subsequent decision . ` 


of this Court in the case of Bhasa: Ohowdhury 
v. Ohunslal (2). We may further point-put 
that, as explained in the case of Dwarka 
Nath Sen v. Kesory Lai Goswami (8), it is 
desirable that in a suit of this description, 
all the parties interested should be brought 
before the Court in order that Wa IN 
of litigation might be. avoided. 


- (1) 83 C. 425, 8 O. L. J. 205. : 
(2) 50. L. J. 05,11 0. W. N. 286. ` 
A 110. L J. i ake 708, 6 Ind, Cam 


- 


3 


. Vol KI) 


INDIAN OASES. 


827 


STEEL BROTANKS AND OO. LD. t. CABSIMJI AHMED MADHA. - 


The result is, that this Rule is made ab- 
solute, and ‘the order of the lower Court 
: discharged.” The petitioner will bs added as 
a party defendant to the dase which will be 
heard in his presence. 

The petitioner is entitled to the costa of 
this Rule, whioh we assess at two gold 
mors, x 


Er made absolute. 





(a. 0. 4 Bar, L. T. 177.) A Ts 
LOWER BURMA OHIEF COURT. 
Civit, Reaorar No. 453 or 1910. 
February 1,1911. 
Present:—Mr. Justioe Bell. 
STEEL BROTHERS asp COMPANY, 
Lrurrap —-PrAIATIYR 
DOT j 
OASSEMII AHMED MADHA— 
RESPONDENT, 

Amendment. of plainh—Oour’s power to grant— 

Amsndmsnt whan t) be allowed —Oiv Procedure Code 
(Act V. of 1908), O. VI, r, 17. 

The Oourt's power to amend dependa upon Order 
VI, rule 17 of the Code, which forthe present purpose 
z idontioal with Order XXVIII, rule 1 of the English 

os 

The plaintiff originally sued for the price of goods 


sold and delivered and for interest on such price. In- 


January last he applied for leave to amend his plaint. 
His claim as amended was for nearly Re. 12,000, as 
price of goeds sold and delivered, Rs. 450 as interesi 
qas sustained by him on the re-sale of 
' the defendant hed failed to take 
delivery. BuË fora clerical error in calculation in 
the first plaint, the amount claimed for goods sold and 
delivered with interest would have been identical pos 

-- the total amount olaimed in the second plaint. he 
defendant objected to this plaint. 

Held, thab the vast bulk of the claim remained 
unaltered and the part that was altered related to 
ihe same contract and was similar in amount to the 
part now given up; that the claim as originally framed 
was dus purely to an oversight and was not frendu- 
lent or intended to orerreach, and consequently the 
amendment should be allowed. 

Duncan Bros. and Oo. v. Jeeimell Greedharee Lah, 
19 O. 872, followed. 

The Oourts in England do not refuse to greub. an 
amendment simply because it Introduces a new onse, 
though they do‘so where this emendment would 
. change the action into ono of a substantially different 
character, which would more Saco iently be the 
subject of a fresh action. 

If the amendment altered the nature of the couse, ib 
should be refused, no matter ab what stage it was 
sought to be made. 

Bult for Ra 15,807-7-0 price of goods sold and 
delivered with interest, - . 


Order.-—The plaintiff in this case 
originally sued for the price of goods sold 
. and delivered and for interest on such price. 


In January last he applied for leave to amend 
his plaint. His claim as amended was for 
nearly Ra. 12,000 as price of goods sold and 
delivered, Re. 450 as interest and Rs. 2,890, 
loss pakta ned by him on the re-sale of goods 
of which the defendant had failed to take 
delivery. It may be noted that but fora 
clerical error in calculation, in the first plaint, 
the amount. claimed for Lio price of goods 
sold and delivered with interest would have 
been identical with the total amount claimed 
in the second plaint. The defendant objected 
to this plaint and it was allowed to be filed 
subject to objection. J, therefore, have to 
consider the matter now asif I were hearing 
an interlocutory application for. amendment 
madein January last. The Oourt’s- power 
to amend depends upon Order VI, rule 
17 of the present Code, which for the pre- 
sent purpose is identical with Order X XVIII, 
rule lof the English Rules. Mr. Gownaies 
objects on the. ground that plaintiff is 
trying to set up & new oase inconsistent 
with the one originally set up and urges, on 
the strength of the authorities cited in Mulla’s 
commentaries on the Uode, pages 379/80, 
that the Court 38 not at liberby to allow an 
amendment in such & case. So far as the 
commentary on page $80 is concerned, it pur- 
porta to be based on & passage in Bailen and 
Leake’s Precedents of Pleadings, which ap- 
plies only to cases in which the amendment 
is sought to be made ab the hearing, and 
lays down & rule which is based upon the 
injustice of allowing & change, which will 
require further evidence to be adduced by 
defendant, to be sprung upon the defendant 
at the very last moment when the case has 
been called on for hearing. The principle 
upon which these decisions are based has 
accordingly no application to the present 
claim to amend which, as I have already 
remarked, is and must be treated as an 
application made some time in] January. 16 
may not be amias to add that in his oom- 
mentary upon this passage, the learned author 
seems to have been unduly biassed by his 


. recollection of & condition in the correspond- 


ing section of the old Code which has been 
carefüly omitted from the present Code. 
The rest of the author’s commentary depends 
on the decision in David v. Briggs (1). Ido 
not propose to notice this case in detail for 


Fry, J.’s judgment at page 446, on the faoe at 
(1) 16 C. D. p. 440, 
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‘it, shows that that case can be of no pos- 
sible assistance in considering the present 
case. If the amendment altered the nature of 
the case, as it was there sought to be altered, 
should have had no hesitation in refus- 
ing it at, whatever stage it was sought 
tobe made. Here, however, the vast bulk of 
the claim remains unaltered and the part 
that i8 altered relates to the same contract 
and is similar in amount to the part now given 
up, and clearly the claim as ‘framed was due 
purely to an eversight, ‘It certainly cannot 
be suggested that it was "fr&udulent or 
intended to overreadh" to quote the language 
‘of Bowen, L. J., in Oropper v. Ssiih (2). The 


Cotris in Hngland do not refuse to grant an, 


amendment simply because it introduces & new 
ease, though they do so where the amendment 
would change the action into one of a substan- 
tially different character which would more 
oònveniently be the subject of a fresh action. 

^ Here, es I bave ssid; the greater part of the 
claim is not affected at all by the amend- 
ment, while, as to ihe balance, itcan bardly 
be said it would conveniently be the subject 
of a fresh action, for it seems to me that any 
attempt to bring & fresh action in respeot 
to that amount would be met by an objection 
that such amount is bound to be included in 
the original suit, and that two separate suits 
would not lie. _ This seems to be clear on the 
ruling ofthe High Courtof Calcutta in Duncan 
Bros. § Oo. v. Jeeimull Greedharee Lall (8), 

from which, in the absence of any ruling to the 


conirary in this Court, I certainly do not feel — 


called upon to dissent. Itis suggested that 
the plaintiff is suing with respect to breaohes 
' of a number of contracts with Ebrahim 


Cassim Madha and Suliman Cassim Madha. ` 


He was no party to those contracts and 
would not be able to sue on them. He 
purports to sue, ag ib seems to me he alone 
could sue, in respeot-of breaches of his single 
contract with the defendant, dated the lat 
May 1£09. Anaitempt.was made to show 
that, ‘even so, the contract in question must 


be regarded’ as a bundle of contracts, because - 


clause 3 provided for giving sepdrate pro- 
misgory-notes. As, however, no such notes 
have been given, 1 do nob think that point 


m 


(2) £6 Ch. D. p. 710; 58 L, J. Ch. mere T. 738; 
BB W. R. 60. 


e (B) 19 0. 372. 


c ` 


- Costs in the m 
‘ed in the regular cass, 


, Ra. 4,576, being the v 


 [rot1 


- 


needs farther notice. .In my opinion, there. 


-fore, the amend mente sought to be made in 
the plaint, are such as the Court ought to 
allow and I accordingly hold that they ‘have 
been properly introduced. ‘ 


A further objection has been taken dd ihe . 


written statement put in by the plaintiff in 
reply to defendant's amended written atate- 
ment, I do not think this is really of any 


-importanoe, but perhaps if will be more cor- 


venient if the points there raised be 1ntrodüo- - 
ed' into the amended plaint by way of 
amendment. The plaintiff, therefore, will 


be at liberty to amend the plaint so as'to |. 


embody in i6 the oontente of that statement, 
within ‘one week. A copy of such amend- 
ments to be given’ to the defendants. 


` ta 


« 


(s. c. 4 Bur, LT. 178) | 
LOWEB BURMA OHIEF COURT. 
FigsT Civin, Appear No. 87 or 1909. 
February 14, 1911. 
Present:—Sit Charles Fox, Kr., Chief Judge; 
and Mr, Justioe Hartnoll. 
RUGBEER MISSER—AFPELLANT 


DETENAS 


B. M.S. MAREAPPA RILLAYAND aud 


ANOTHER— HLESPONDRATÉ. 
Attachment bejore judgment psi PN Pete 
ton Jor removal of the attachment by another buyer 
from one of the owners — Value Of attached | property— 
Ks proceécdings not to be award- 


The plaintiff sued the Judgment-debtors for moneys 
advanced to them and obtained an altachment before 
judgment on certain bricks. : They were attached op. 
the flelds where they werestacked. l'ho first defendant 
applied for removal of attachment and obtained it. 
The plaintiffs then brought the present suit to have 
their right to attach the bricks deglared, or in the 
alternative for the value of the bricks. 

The first defendant set up that the attached bricks 
were his, having been bought at different times by 
him for value before the attachment from one of the 
IHR td whom alone they. were said to 

ve belonged. 

The District Court pave the plaintiffs a decree for 

ue of the bricks at the contract 
rate, which was for delivery at Rengoon and included 
cart hire to Hangoon. 

He also gave the plaintiffs decree for the- costs ` 
incurred bythem in the proceedings for remoyal of 
attachmentand he allowed them their costs - guit 
calculated on the total amount: E 


Held, (1) on the facis, that the bricks were the pro- 


^ 
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party of the judgment-debtor, at the time of the 
attachment i 
(3) that the District Judgo was in error in allowing 
the plaintiffs the value of the attached bricks at the 
rate in their contrach, which was for delivery in 
Rangoon and included carb hire to Rangoon, and that 
nob more than the value of tho bricks nó the brick- 
fields should have been allowed: 
. (8) thet the allowance to the plaintiffs of the costs 
in the removal of attachment proceedings was not 
justiflod, as these costa had been provided for in those 


proceedings, 

Appeal from the decree of the District 
Court of Hanthawaddy in Civil Regular No. 
49 of 1907. i 

Judgment. 

Fox, C. J.—' The main issue in the case 
was, were the brioks atthe time of the 
attachment the property of Sarjooand Sivam- 
berP'". au : 

It is not easy - to gift the truth from the 
mass of dubious, unreliable and false'evidence 
given-in the case, and the trickery resorted to 
by the parties concerned on both sides. There 
can be little or no doubt about the following 
faots:— PET : n 

' On the 28rd February 1905, Sarjoo and 
Sivamber contracted to supply thres los of 
bricks to the plaintiffs before the 30th Novem- 
ber at the rateof Hs. 15-4 per thousand 
bricks delivered in Rangoon, and they receiv- 
ed from the plaintiffa an advance of Rs. 1,500 
towards the cost. In May and Jane 1905, 
further advances were made to them by the 
plaintiffs, but no bricks were delivered to the 
latter in that year. 

Sarjoo and Sivamber are brothera, and are 
Hindus from the United Provinces. In the 
absence of any reliable evidence showing sepa- 
ration and division of property, they must be 
presumed to be joint in estate. - They carried 
on & business or businesses of dealers in bricks 
not far from Rangoon, hiring brick-fields and 
having bricks made there and selling them in 
Rangoon. When brickd were sent from the 
brick-fields, receipt forms were sent -with 
them to be signed by the persons to whom 
they were to bs delivered. For bricks bear- 
ing the No. 525 the name of Sivamber Saw 
(alias Sivamber) was printed on the forms. 


One bil for bricks supplied by Surjoo 
bears the name in print of Sewrajee Sahoo 
which is said to be the name of Sarjoo’s wife. 

In 1906, the brothers got into difficulties. 
They went through the form of allotting 
certain lots of brioks at two briok-fields to 
the plaintiffs, as bricks to be delivered under 
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the contract of the 23rd February 1905, 
and the plaintiff engaged a man to look 
after the stacks. Subsequently, the frst 
defendant's men began to take away brioks 
from these stacks. The plaintiffs sued the 
brothers for the amounts advanced to them 
and obtained an attachment before judgment 
on the bricks. They were attached on tha 
The 
first defendant applied for removal of at- 
tachment and obtained it. The plaintiffs 
brought the suit, ont of which this appeal 
arises, to havetheir rights to attach the bricks 
declared, or in the alternative for the valne 
of the bricks. 

The lst defendant set up that the attached 
bricks were his, being some of a quantity of 
5 laos of No. 525 bricks he had bought 
from Sivamber on the 8rd May 1908 and 
another lac he bonght from him on the 25th 
August 1906. According to him he paid 
Sivamber Rs. 5,0CO for the 5 lac lota in 
Advocate K. D. Baneriee's Offics, where a 
receipt (Exhibit No. 11) was written out and 
signed by Sivamber. The other lae waa 
included in the whole stook-in-trade of 
Sivamber which the latter conveyed to him 
by deed in consideration of Rs. 4,966-0 0 
heing then dne to him for money lent at vari- 
ous times, and his agreeing to take over the 
whole property for Rs. 2,500. 

The lst defendant had been for soma 
years & contractor for the supply of coolies 
to firms in Rangoon. He isa Hindu and 
also comes from the United Provinces. He 
said that he lent money ona small scale in 
addition to his cooly contracting business. 
He wished it to be believed that he kept 
no books of account except an attendance 
register of ooolies and a book of Promissory- 
note forms. The Rs. 5,000 whioh he paid 
to Sivamber, he says, he happened to have 
in his box in his house. Acoording to.& re. 
cital iu the deed of the 25th August 1908 
Sivamber borrowed Rs. 1,000 from him on 
& mortgagesbond dated the 20th June 1908. 
It does not appear how the remainder of 
Hs. 4,986, stated in the deed to be duo, was 
made up. Ibis quite clear that after the 
pales the brick business of Sivamber or 
of Sivamber and Sarjoo went on just 
as ib did before the sales, except that brick 
delivery receipt forms bearing the name of 
the lst defendant instead of the name of 
Sivamber were used. The Ist defendant 


- 


. Ganny how this came about. 
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took no personal part in the business which 
continued to be done by one Abdul Ganny 
who had .been employed by the brothers 
Sarjoo and Sivamber. Some of these receipts 
bearing the name ot the lst defendant got 
into the possóesion of Sarjoo and his , wife 
was plaintiff in a suit 
price of bricks delivered under them. In 
that suit the lst defendant said he knew 
nothing about the receipta relied on and he 
made no claim in respect of. them. The 
counterfoils of these receipts are in the book 


. which he produced as his book of reoeipt. 


forms. Ib is obvious that if he was really 
carrying on ® business in bricks and found 
receipts of bricks having been delivered by 
him aued on by another person, he must 
at least have inquired from his clerk Abdal 
If he was 
merely lending; his name to Sarjoo and 
Bivamber, he may wel have been willing 


hot to pub any obstacle in the way of one '. 


of the brothers succeeding in the suit he 
brought in his wife's name. 

Àg to the ‘payment of the Rs. 5,000 to 
Sivamber, theré is no ogrroborative ordonos 
of any value. 

There is ng reasonable explanation of by 
the lat defendant and Sivamber should have 


- gone to and Avoocate about what ia put forward 


4 


asan ordinary purchase and sale of a quantity 


of bricks. 
The Ist defendant's story as to how he 


came to buy the bricks, and of his having 


Ra. 5,000 in his box and paying that amount 
to Sivamber- may be said to be almost 
manifestly false. . Tha going through the 
form of handing over some money to Sivam- 
ber in tbe Advocate’s offüloe.and getting a re- 
ceipt for Ha. 5,000 written out there is copsis- 
tent with an attempt by the parties to clothe 


with reality what was not real, but with. 


nothing else, Similarly, the deed of the 25th 
August appears to have been a mere blind. 

It is almost impossible that the lst defend- 
ant oould have carried on bis cooly contract- 
ing.and money-lending businesses: without 
keeping accounts. It sia quite impossible 
that he should bave oarried on the brick 
business without doing so. 

The Distriot Judgo' a judgment may be 
open to criticism in some respecta but his 


_efinding on the main issib appears to me to 


be correct. 
Qn the Rad issue, which was as to what 


* 
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relief the plaintiffs were entitled, I think 
he was in error. He allowed ‘the plaintiffs 
the value of the attached bricks at the 
rate in their contract, but that rate was 
for delivery in Rangoon and would include 
cart hire to Rangoon but the bricks were- 
on the brick-flelds and not more than the 
value at the briok-füelds should have been 
allowed. A deduction of Hs. 44 would. 
present approximately the difference between 
the fleld rate and.the Rangoon rate. ; 
: I also think that the allowance to the 
plaintiffs of their costa in the removal of 
attachment proceeding ‘was not justified. 
These costs had been provided toram those 
proceedings. 

I would modify the dub by subetitut- 
ing Ra. 3,800 for Rs. 4,575 as the value 
of the brioks and striking out all words . 
and figures regarding the costs of the Mis- 
cellaneous Application No. 40 of 1900. 

I would allow the plaintiffs their costs 
of the suit and of this sppeal only on the 
leasor amount of this Oourt’s decree. 

Hartaoll, J. —I concur. 

Decree modshea. 





PUNJAB OHIEF GOURT., 
Civit Revistox No. 2019 or 1911. 
August 15, 1911, ar 
Preseni.—Mr. Juntos Johnstone. 
BANT PME Ag AN OH An 
TT verna 
H. W. M. IV EH -cDRFREDINE S - 
Decres— Pinal" or “preliminary —W kether order 
permili ing withdrawl of swit amounts io. 
4n order sanctioning the withdrawal of a defend- 
ant from 4 suit, and allowing him costs is not 
a deoree “Anal” or “preliminary” and is, therefore, not 
appealable. , 
Petition for revision of the order.of the 
District J udge, Sialkot, dated the 16th of 
May 1910, directing plaintiff to pay Hs. 1 ,000 
as costs to the defendant. 
. Nanak Ohand, for the Petitioner. 
r. Pestonjt Dadabhai, for the Redpoudent. 


JSudgment,—n thia case plaintiff 
brought a suit against the Secretary of State ' 
for India in Oouncil, defendant No. 1, and : 
Mr. Ives, Hrecutive , Engineer, defendant 
No, 2, for Ra. 94,000 on accoint of 
A date was fixed, but the defendanta did not 
appear as they had not had time to.prepare 
their defence. On the 6th April 1910, the 


‘defendants appeared and defendant No. ] in. 


+ 
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timated ‘that ho alone was responsible, if any 


body ` was, and that defendant No. 2 was in 


no way reaponsible. ‘Thereupon, the plaintiff 
stated that he had no case against defend. 


ant No. 2° and, ‘later, discussion was Taised as, 


to Whether déféndant No.'2 was entitled to. 
any pata. This point was dismissed in the 
District © Judge's . order. of 18th May 1910 
which ends in thee words,— Therefore, in, 
aandtioning the withdrawal of defendant No. 
4 from the suit I give him a decree for 
Ba, 1,000 costa, as against plaintiff." e 
Plaintiff has now filed an appeal. against 
this; order which he says isadecree. “Decree” 
is defined in section 2, snb-section (2), Civil 
Procedure Code. Mr. Nanak Ohand triea to 
le that this is a “preliminary, deoree" 
within the meaning of that section, inasmuch 
aii before the guit ‘could be completely dispos- 
eq. of, farther proceedings had to be taken 
wi ‘reference to the issues’ between the 
plaintiff. and defendant No. l; but I do not 
think this i ig the meaning of TM words” pre- 
liminary déeree" as used in that section. The 
queation i 18, really, whether it can be said that 
the Court’s final order embodies the formah 
exprpasion of an adjudicatibn, which concla- 
sively determines the .rights of the parties 
with regard. to all qr.any of the matters in 
~ controversy i in the gui, Inlone sense, it may 
be said, that the plaintiff and defendant No. 2 
“were, “antil 6fh April 1910, ab issue ón - -the 
` question whether defendant ‘No. 2 was liable’ 
tu plaintiff « or not, and that question was in. 
a sonso’ desided on the Gib April 1910., If 
Bs Court, without allowing the plaintiff time 


is withdraw, had itself tecorded an order to 


the effect ‘that inasmuch as defendant No. 1 


undertakes the liability and defendant-No. 2 p 
fore, absolved, the case against defend- 


is, ‘there 


ant No. 2 will ba discussed with costs, I think 


(hab. there would, no doubt, have beon à deo- ` 
. rea between plaintiff ‘and defendant. No, 2.. 


. Bat this is.no& exactly what happened. The 
plaintiff, on. hearing the . pleas of defendant 


No.-1 and before the Oourt passed any order . 


at all, made an oral application, ‘as jt were, 
under ‘Order XXIII, rule 1 for withdrawal of 


wat, 


The. Court granted the permission to With: 


draw, and, therefore, I am inoliued to think ^ plicant for revision. 


that the Conrt’s tinal order was not a decree 
Taking -up the. Case “ap One ^for revision, 
Tam unable to say that there 16 any sufoiēht 


à 
27M oa yo” - 
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‘ig permismble i 
or an interlocutory order is so unjust end is 


831: 
` ground to A Mr. PES Ohand sug- 
gesta that there was & considerable time bet- 
ween the inalitution of the suit in Ootober 
' 1908 and the &unóunoement by defendant 
‘No 1 on 6th April 1810 of his sole liability, 
but ib is hard to see how defendant No. 2 
is to- blame for this. It was defendant 
No. 1 who had to make & definite statement 
as Lo his own liability and not defendant 
“No. 2, ahd the net -resuli is that defendant 
“No. 2, as the case was a very largeand a. 
‘difoalt one, was . obliged to engage leading 
Counsel and there is reason to -auppose ‘that 
he has paid aotually in cash more than the 
thousand rupeea which has now been award-- 
ed to'him as coste. In a case of this kind, ordi- 
narily, Government itself, i. 6., defendant 


No. 1, would be responsible to plaintiff and: 
Sif the- plaintiff hed exercised proper care and 


caution and had in the first instanoe brought 


his suit against defendant No. 1 alone, all- 


this trouble would have been avoided. It is 
admitted that this, could have been done 
without any danger of the suit being barred 
by tims as against defendant No. 2: Plain- ’ 
tiff, on thé other hand; chose to adopt the 
more dangerous course, and this course has . 
caused loss to defendant No. 2, who is ij no 
way to-blame. -L do not g96 why defendant: 
No. 2, should not have hia coste. 

For these reasons, the appealis rejeoted 
with costs, .. JEEP 
MELLON | Appeal rejected, 





' PUNJAB OHIEF COURT. 
idem No. 1448 or 1911. 


Angus 11, 1911. 
` “Present: —Mr. J dki Johnstone. 
Wanani SAADAT: SULTAN BEGAM —' 
i Daraspixr—Parrrioska 
Tarsis 
MUHAMMAD MUNIR KHAN-—PuwuxrIEF 
— RasPokpawT. 

Reviston—-Gréund upon which Chief Court will in- 
lerfers--Roa judicata—-Whether rule applies to sub. 
sequenisuit shon first suit withdrawn. . 

In civil cases interference on the revision aide 
only where is, a final decree” 


likely to pat things into so Inconvenient a posi- 
tion that irreparable harm would be done to the ap- 


Where a suit is withdrawn and the Oonrt has 
exprossly ‘refrained from ‘adjudicating upoh any 
Museen or ingue- in the- case, tho iod of res 


* 


- 


* 
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SAADAT SULTAN BEGAM Y, 
judicata will not apply to a subsequent wib brought 
by the same plaintiff against the same defendant 
upon the same cause of action. . 

Petition under section 70 (1) (a) of Aet 
XVIII of 1884, aa amended by Act XXV of 
1889, for reviaion of the order of the Munsif 
Ist Class, Ludhiana, dated the 20th May 1911 


deoiding the preliminary issues in Bente 


favour. 

Bakhshi Tek Ohand, for the Petitioner. 

Rai Sahib Pandit Sheo Narain, for the 
Respondent. 

Judgment.-—On 2let November 1908, 
the present plaintiff filed a suit for restitution 


' of oonjagal rights relying to a great extent 


upon a wikhamama.' Thedefendant, Musim- 
mut Saadat Sultan Begum; pleaded that thera 
was no marriage and she denounted the 
deed as a forgery. Issues were fixed bat 
after two adjournments plaintif on 9th 
March 1909 applied for leave to withdraw 
on the ground that his witnesses had been 
tampered with and that-he had no proof 
to offer. In his petition he stated that he 
would sve again later, bat when examined 
orally he stated in ihe plaineat language 
_that he did not want permission to sue again. 
Two days later he made. the same atate- 
ment again, upon which the suit was dis- 
missed. On the same day notice was orally 
given to him to show cause why hé should 


not ba prosecuted for making a false claim 


and for forgery. Order for proseontion was 
given but it was afterwards revoked by the 
Sanction was, however, again 
applied for, and appeal against the grant 
of it was rejected by the Divisional Judge, 
and, finally, the petition forrevision against ` 
the sanction was rejected by “the Ohief 
Oourt on 18th March 1911. Onllth April 
1911, plaintiff made a formal demand.upon 
defendant that she should come and live wilh 
him. She refused and then plaintiff, on 26th 
April 1911, brought the present claim again 
for restitution of conjugal rights and again 
mainly based it upon the same .stkahnama 
as before. On llth May crimjnal proceed- 
ings were stopped. The Oivil Oourt having 
entertained the suit fsamed two preliminary 
issues, 145, (1) is the suit time-barred P and 
(2) does the plaintiff's withdrawal from the 
former suit without: obtaining leave for & 
fresh suit bar the present case P Both these 
points have been disposed of in favour of the 
plaintiff, and defendant has come up to this 
Court now, on the revision side, admitting 


~ 
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that the first issne hes been correctly found , 
but pleading that the second issue..should ` 
have been decided the other way, and that 
great injury will be done to her if the case. 
is allowed to proceed. Far the respondent 
Mr. Sheo Narain objects that it is unusual 
for this Court to interfere on the revision 
side before a suit has been finally decided. | 
I have heard & good deal of argument on, 
this point, and my final conclusion i is, that 
thia Court should not interfere in civil cases 


~ on the revision side unless & final decree has 


been passed by the Oourt below, or unless 
an interlocutory order is so unjust and is 
likely to put things into so inoonvenient a 
position that irreparable harm would be done 
to the petitioner if thia Court did not at 
once interfere Now the question which the 
petitioner says has been wrongly decided, by 


"the Court below is one of some difficulty. 


There have been conflicting opinions, de- 
livered by learned Judges on this and oog- 
nate questions. lam inalined to think my- 
self that the present suit is not competen 
view of Order XXIII, rule 1, sub-rule (3), 
Civil Procedure Code, which corresponds to 
section 373 of the old Civil Procedure Code. 
Bat the question is by no means an easy 
on; and though, no doubt, some inconvenience 
will be caused to the defendaukif the case ia | 
now allowed to. proceed, yeb I do not think 
that it can be said that any irreparable da- 
mage would be.done to her. . 

Mr. Tek Chand tries to make out also that 
the main issues in the present case are res 


gudicata by reason of the dismissal of the 


previous suit. -Bat this proposition appears 
to me to be quite unsound. Plaintif- was 
allowed to withdraw and the Oourt,-there- 
fore. expressly refrained from adjudicating 
upon any question or issue in the owse. In 
these circumstances it is impossible to see 
how the rule of res judicata can possibly come 
in. ' 

Oa the whole, I think the balanca of con- 
venience is in favour of allowing the suit to 
goon. May be, for instance, the defendant 
will succeed in showing the Court below: that 
“no marriage took place, in which case the anib 
will be dismissed and she will be saved trom 
all further trouble. 

For these reasons, I dismiss this petition, 
bat in the circumstances L leive “the parties 
to bear their own costs. 


Petition aguisaoi dm 


~ 
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PUNJAB OHIEF OOURT. 

Civin, Ruyisiom No. 1212 or 1910. 
August 11, 1911. 
Presont:—Mr. Justice Johnstone. 
Musammat HUSSAIN BIBI—Pusstive 
—PXETITIONRE 

VETERS 


NEK ALAM. —DaraxvivT— RESPONDENT. 

Maistexanco — Agreement to pay —Üonnderation for 
such agreement—Oath—Brndeng effect of, bw person not 
‘a party or onines — Witness” — 
—Revisicn. - 

An agreement to po maintenance to a wife, 
on the happening of cerlain events, executed by 


y d 
there is, therefore, no consideration for the promise to- 


pay maintenance. 

There is no objection to a person being oaled 
in, who has not already, been summoned as a 
regular witness if phe case, and being challenged 
by a perty to take an oath, and if.he does take 
the oath, and makes a statement on oath, he 
should be considered a “witness” in the case; and, 
whatever the rights or wrongs of the case may 
be, the challenger must abide by ‘the statement 
on oath of the person challenged to take the 


oath. — 

W hare, in dealing with a particular: question, 
a` Court overlooks the relevant portions of an p 
of the Legislature, ib commits a material” 
gulariby. 


Petition. under section 70 (a) of Act 
XVIII of 1884, as amended by Act XXV of 
,1898, for revision of the order of the District 
X udge, Jhelum, dated the 23rd August 1909, 
reversing thatof the Munsif, 2nd class, Jhe- 
lum, dated the2nd June 1969, decreéeing plain- 
tiffs claim 

Mr. Muhammad Iqbal, for fhe Petitioner: 

Mr.‘ Badr-ud-din Qureshi, for the Respond- 
ont. 


Judgment. This is a case in which' 


the wife of the defendant's son sues the de- 
fendant for arrears of maintenance allowance 


upon an agreement executed by the defendant: 


in her favour. The agreement was to the 
effect that if the plaintiff's husband, who was 


4hen & minor, did not treat her properly, and 


did not maintain her, the defendant would pay 
to the plaintiff Re. 5 per mensem by way of 
maintenanoe. Defendant admitted the exe- 
‘ontion of the agreement, but contended that 
plaintiff's husband being now & major, the 


agreement comes toan end, and also that- 


plaintiff has abandoned her right to main- 
tenance orally, and that she has been living 
in defendant's house with her - husband. 
Firat Oourt began the hearing of the case, 


aterial irregular ity 
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833 


~~ 


. the plaintiff's mother should take an. oath 


t 


' from 


regarding the léngih of time that the plain- 
tiff had been excluded from his house, the 
defendant wonld pay maintenance -for that 
period. The Court took a statement on onth 
the plaintiff's mother, and upon 
basis of that statement gave the plain- 
tiff & decree for two years’ maintenance, 
4.6. Rs. 120. That Court also held that it 
was not necessary for the plaintiff first to 
sue her husband for maintenance, and also 
that there was no subsequent oral con- 


tract cancelling the agreement. It is olear. 
in fact that, if'seotion.ll of the Oaths Aob 


applies, the decision of the Firat Oourt is 
correct, irrespective of. all other questions 
that have bæn raised in the case. Defendant 
appealed to the District Judge who held that 


section ll of the Act does not apply inas- 


‘much aa the plaintiffs mother was neither 
a party to the case mor a witness in 
the case. The District Jadge, therefore, 
proceeded to decide the case .on the 
evidenca and though the point had 
never been taken before him, he held 
that the ddcument in question was without 
consideration and, being unregistered, was 


“inadmissible in evidence. On these grounds, 


the District Judge accepted the appeal and 
dismissed the plaintiffs suit with coste. The 
case is now before. me on the revision 
side. 

In my opinion there, was no cond EN A 
for this deed. 1f it had been exeonted bo- 
fore the marriage, ahd if it had been un- 
derstood that the marringe was only taking 
place because of the promise contained in 
the agreement, things; in my opinion, would 
be different. But, bs w matter of fact, it 
was clearly exéouted after the marriage. 
It could not affect the marriage in any way, 
for that ceremony was complets, and, thare- 
fore, it follows that there was no considera- 
tion for tle promise of maintenance at all. 

The next question. is, whether - the lower 
Appellate Couw should have teken.up this 
point which had not been pleaded by the 
defendant. I need not d'eoidé ‘this question 
ab all, because, in my opinion, the lower Ap. 
pellate Court has decided the. matter of 
the oath wrongly. There is & ruling in 
Lekhraj Singh v. Dulhma Kuar (1) apparent. 
ly to the effect that the word “witness” 

(1) 4 A. 803. 
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in section 8 of the Act must mean a wit- 
-næs who has already been summoned in 
a case. But, if section 5 of the Act is 
read, it will be seen that that ruling is 
probably incorrect. I can see no objection 
toa person being called in, who has not 
already been summoned ‘as & regular wit- 
ness in the case, and being challenged by 
a party to take oath. Ifsuch & person 
does take the oath and makes & state- 
ment on oath, I fail to see ‘why he should 


not be considered to be a witness in the. 


-case. It follows, therefore, that all other 
- objections on the part of the defendant 
fall to the ground. because section ll of 


".the Act is quite clear, and, whatever the 


' original rights and wrongs of the case may 
have been, he must abide by his rash chal- 
lenge to the plaintiff's mother. I think 
that the mistake made by the lower Appel- 
late Court in this particular amounts to 
material irregularity because it overlooked 
the relevant portions of the Act in dealing 
,with the question. ; 
For these reasons, I allow this revision and 
set aside the judgment and deoree of the 
lower Appellate Court and restore the decreé 
of the first Court with costs throughout. 
Petilson allowed. 


Op 
iy 


MADRAS HIGH COURT. 
Crvin.ApPAAL No, 155 or» 1809. 
July 21, 1911. 

Present; —Eir Arnold White, KT., Chief 
Justice and Mr. Justioe Phillips. 
PUTTA VENKATA SATYANARAYANA, 
Minor, ra31izXp NAOHU TIRUVENGALAYA 
— ÀPPNELLAMNT 


DOTEUS 
PUTTA GANGAMMA amp OTHERS— 


RESPONDENTS. 

Will— Suit by legatees claiming under the Will— 
Consent dacree— nt betaceen parties— 
Question ae to gonuinences of the Will—Mstoppel—Rea 
judicata. è 

Ina suit by plaintiff to recover possession of 
properties from 8rd defendant, 8rd defendant set 
np a Will and alleged that he was-the adopted son of 
the testator. Plaintiff, the widuw of the testator, 
denied both the Will and the adoption. In a 

ong suit by certain claiming 
under the Will, wherein the present plaintiff was 
also a perty, «consent decree was passed and 
neither the Will nor the adoption was impeached: 

Held, that that decree would not operate as an 
eatoppel or res judicata against the plaintiff. 


INDIAN OASES. 
PUTTA VENKATA SATYANARAYANA D. PUTTA GANGAMMA. 


(1911 


- 


Appeal againat the decree of the Tempo- 
rary Subordinate Judge's Court of Vixagapa- 
tem in O. 8. No. 31 of 1907. 

Mr. V. Ramesam, for the Appellant. . 

Mr. P. Nagabwshanam, for the Respond- 
ents, > | 

Judgment.—The only questions which 
have been argued in this appeeal are whether 
the learned Judge's findings.on the lst and 2nd 
issues are right. The Ist issue is whether 
the alleged Will of September 1900 which 
the defendanis set up is genuine. The 2nd 
iegue is whether the late Gangamma adopted 
a son, the 3rd defendant. The learned Judge: 
has found against the genuineness of the Will 
and against the fact of the adoption. The 


~ ,Judge observes in paragraph 8 of 


his “jadgment with reference to the adoption. 
"If the evidence adduced by the defendants 
weretrue.... therewasagivingof the boy by 
his natural parents and a receiving-of him by 
the plaintiff's husband, That would be suffi. 
cient to make the transaction partake of the 


` nature of a legal and valid adoption." I donot 


tbink that that proposition has been contested, 
Therefore, as I have said, the only question 
is whether the Judge was right in declining > 
to believe the evidence adduced on behalf 
of the defendants with referenoe to the fast 
‘of the execution of the alleged Will and 
the alleged adoption. Now the onus was on 
the defendants and they began. A consider- 
able number of witnesses were called on be- 
half of the defendanta, who speak both to the : 
fact of the execution of the Will and the fact 
of the adoption. The learned Judge examines 
the evidence of these witnesses one by one, | 
He gives reasons, for declining to acoept their 
testimony and he comes to the conclusion 
that the evidence of these witnesses is in- 
sufficient to discharge the onus whioh had 
been thrown upon the defendants. The evi- 
dence certainly does not appear to be satis- 


factory. The witnesses, I think] I am right 


in saying, are persons of no position and with 
regard to many of them the critioism of the 
learned Judge that they were interested, is 
well-founded. : 

Besides the witnesses properly called, if I 
may say so for the defence, the defendants 
also called in acoordance with the existing 
practice which sometimes is followed here 
the plaintiff herself whose case, of course, was 
that the Will was never executed and the 
adoption -was never made by her father, 
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The two witnesses although they were called 
on behalf of ithe defendants, of course, gave 
evidence very specifically against both the 
alleged adoption and the alleged Will. 

48 regards the plaintiffs evidence, there 
again we havea series of witnesses called 
and I think I am right in saying that their 
position appears superior to that of the de- 
fendants' wilnesses. And they say that the 
condition of the plaintiff's husband two days 
before his death was such that he could not 
at that time have executed a Will. The case 
for tife defendants is that the Will was exe- 
outed two dayè before his death. l 

So much for the oral evidence. Then, 
turning to the Will itself which is exhibited 
as Exhibit I in the case the terms of the 
alleged Will iteelf would seem to suggest 
that there had been no adoption in fact; 
paragraph 2 rons: “IEI should survive I 
shall make the adoption of the said (alleged 
edopted boy)." 

Then we have the evidences in connection 
with the presentation of the Succession Certi- 
floate. The Saccession Certificate was put in 
on behalf of the plaintiff. lt was opposed on 
behalf of the defendants by the alleged 
adopted boy's natural father. A Will was 
set up. Notwithstanding the Will, the Suc- 
cession Certifloate was granted to the plain- 
tiff and the defendants appeared to let thiuga 
rest there without teking steps to eatablish 
the validity of the Will when they relied upon 
or appeared to rely upon it as an avewer to 
the applicant for Succession Certificate. For 
the plaintiff itis suggasted that, shortly after 
that, litigation was initiated on behalf of the 
sisters who took legacies under the Will. 

No doubt such litigation was instituted 
and the sisters have got their legacies. For 
- gome reason or other the plaintiffa did not 
then think it necessary to contest the Will, 
and the question of validity of the Will or 
the _fact of the adoption was never gone into 
in those proceedings. .À decree was made by 
consent., Ib is not suggested that the deoree 
should be relied upon as an estoppel as againat 
the widow, or in any way rendering the ques- 
iion of the adoption res judicata. 

There does not seem to bea aatisfactory 
explanation why the Will was not re- 


There is another point. In certain proceed- 
ings the question was specifloally raised as to: 
whether this Will had been in fact executed 
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or nob. In these procesdings the defendants 
did not think it neoessary' to support the case 
that the Will was daly executed. 

For the reasons whish I have given, I am 
noi prepared to say that the Judge was 
wrong in holding that the defendants have 
failed to discharge the onus which rested 
upon them, 

I think the appeal fails and should be 
dismissed with costs - l 


Appeal dismissed. 





MADRAS HIGH OOURT. 
Civin Revision Paeritrox No. 248 or 1910. - 
Joly 28, 1911. , 
Preseni; —Mr. Justice Sundara Áiyar. 
- V. S. RAMAKBISHNA IYER— 
oe. PETITIONER 
tT. Vs 

NAGAMMAT AND OTHBRS —Reepoypuyts, 

Suscoasion ÜCeríificats Act (VII cf 1889), a. 7, cl. (3) 
— Use of, by Appellate Court —Discretion. of Oourt— 
High Oourt’s power in revision, 

An Appellate Court has the same power af 
discretion under olause 3 of section 7 of the Suo- 
cession Certificate Aot that the Court of first 
instance has. 

The discretion to be exercised by a QOouri' of 
first instance under that section must be a sound, 
judiclal discretion, and is lable to the control 
of the Appellate Court. An Appellate Court can 
hold that a questign considered to be wibricate 
by the Oourt of- frst instance is not really an 
intricate one and that it should be decided in the 
Certificate ing¥ and it can also hold that 
a question not regarded as intricate by -the first 
Court is, in reality, an imtricate one not fib for decision 
in the Oertiflogte proceedings. 

Biuunma v. Swbbamma, 17 M. 477; Balamwkwnd 'v, 
Kundan K*mwar, 27 A. 462; A. W. N. (1905) 44; 2. A. 
L J.144 Janaki v. Kalis Mal, 81 A. 286; 2 Ind. Cas. 
218; 6 A. L J. 171, Basanta Lal v. Parbati Koer, 81 O. 
133, explained and distinguished. 

The High Oourt will not interfero, in revimon, 
with the exerase by, an Appellate Gourt of its 
disoretion under clause (8) of section 7 of the Buc. 
cession Certifioate Act. 


Petition, under séction 115 of Aot V..of 
1908, prayinfg the High Oourt to revise the 
decision ofvthe District Court of Madura 
in O. M. A No. 49 of 1909, presented against 
the order of the Subordinate Judge of 
Madura West in O. P. No. 50 of 1909. 

Messrs. S. Srinivasa Atyanyar and T. Narda 
mimba Iyengar, for the Petitioner. . y 

Mr. O. V: Anantakrisahna Iyer, for the 
Respondents, 


— 
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Judgment.—tThis is an application 
under section 115 of.the Oivil Procedure 
_ Code for revision of an order of the District 
Judge of Madura, revoking the Succession 


Oertificate granted to the petitioner here and 
anting & certificate to the respondent. 


The petitioner here claimed the certificate 


as legates under a Will made by a deceased 
Hindu. His application was opposed by the 
respondents, the widows of the deceased. The 
Subordinate Judge, to whom the application 
was made, took evidenoe on the question of 
ihe genuineness of the Will, His conclusion, to 
' sek it out in his own words, was as followa,— 

“ I find that for purposes of this petition the 
Will is proved. This decision will not affect 
the right of the respondante to have the Will 
declared void or to have X set aside.” It is 


not quite clear to me whether the Subordinate ` 


Judge meant that on the evidence he came 
to the conclusion that the Will was” genuine 
but that his opinion would not constitute 
the matter res judicata in any proceedings 
whioh the respondents might take to de: 
clare the Will not genuine, or whether he 
meant merely that the petitioner had adduce- 


ed sufficient evidence to enable the Subordi- — 


nate Judge to arrive at a prima facie conolu- 
sion in favour of the genuineness of the Will. 

' The respondents appealed to District Court 

against the Subordinate Judge’s order. . 

Mr. Srinivasa Lyengar’s contention-here is, 
that the District Judge has“ndt really decided 
. the question whether the Will was genuine 
ornot. He put it even more strongly, that 
the District Judge refused to decide the 
` question and thus failed to exercise & juris- 

diotion vested in him. 
'" Jam unable to agree with the nitki 
- that the Districh Judge refused to decide 
the question at any ratein the sense that 
he came to no osnelusion at all on it. 
. observes,— nó prima facis case has been made 
out in favour of the petitioner in the lower 
Court.” And, again, after stating that two 
attesting witnesses testified in support of the 
Will, while two others denied ifs genuinenees, 
he says “I ean see no sufficient reason for cre- 
- diting one set of wifnesses rather than the 
other. The evidence can only besaid to be 
evenly balanced. Liter on he observes, 
“There is no.such clear and overwhelming 
evidenoe, etc." [t appears to me thatthe Dis- 
trict Judge’s finding substantially. is that 
he waa not prepared to hold on the conflict- 
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ing evidence before him, that the Will was - 
proved. He goes on to observe,— The case is 
nota simple or clear one. Itis one which 
should befully inquired intoin aProbate suit.” 
I understand this to mean that on the evidence 
before him he was not prepared to hold the. 
Will proved, but he -eonasidered it better 
to act under the provisions of clause 3° of 
section 7 of the Succession Certificate Act.” 
That is, he considered the queetion `of the- 
genuineness ofthe Will too ictricate for deter. 


Tnination in the certificate proceedings and as 


the petitioner had no prima facie right,to the 
cartificate in case the Will was nob proved, he 
refused to grant himthe certificate. The Judge 
nas in fact expressly stated that he intended 
to apply clause 3 of section 7. 

Mr. 8 Tyengar contends that the 
Judge was wrong in applying clause 8 to this 
case. Heargues first, that it is only the 
Oourt to which the application for certificate 
is made inthe first instance that has» got the 
right to exercise the discretion’ conferred by . 
that clause. Jam unable tò agree with him. 

The functions and powers of a Court of 
Appeal invested with plenary jurisdiction to 
decide a question which the Oourt of first 
instance had to decide are in substance the 
same as those of the firat Court itself. The 
Appellate Court has to decide whether the 
petitioner should be granted the certificate he 
asked for or not, it had to adjudicate on the 
queation who was entitled to the certificate . 
to collect the debts of the deceased, and I 
can see no reason for holding that it had not 
the same power to exercise the disoretion 
vested in the Oourt of first instance by clause 
8 which that Court had. : : 

It is next argued that the discretion must 
be exercised in a reasonable manner, and 
that the question whether a Will was in faot 
executed ornot would seldom be an intricate 
question and. was not so in this case. I think 
the contention is sound to this extent that 
the discretion exercised by a Oourt under 
clause 3 isa judicial discretion liable to the 
control of the Appellate Oourt An 
Appellate Court could hold that a ques- 


tion considered to be an intricate one by 


the Court of first instance is not really an 
intricate one and that it should be decided in 
the certificate proceedings, just as, as already 
pointed ont,an Appellate Oourt could hold 
& question not regarded as intricate by the 
first Court to be in reality an intricate one and 
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not fit for decision in the certificate pro- 
ceedings. 
Then it is urged that it is open to this 


Court in revision to say that the District. 


.4udge acted illegally or with irregularity in 
acting under clause 8. Iam unable to agree. 
Putting it at the highest, it cannot be said 
that the District Judge was guilty of anylhing 
more than an error in law or in fact in oon- 
sidering the question to be an intricate one. 
And in neither case could I interfere under 
section 115. » 

Several cases have been cited by Mr. Sri- 
nivasa Iyengar. But, in my opinion, none of 
them really helps bim in this case, The cases 
of Stvamma v. Subbamma (1) and Balmnukend 
v. Kundan Kunwar(2) lay downthat where the 
decision of a question is necessary to adjudi- 
cate on the question of the title to a carti- 
fleate, the Court is bound to hold some in- 
quiry, or to use the language in the former 
. cage, the opinion that the question is an in- 
tricate one must be arrivedat as the resultof 
the inquiry and not without any ingutry 
whatsoever, In the case of Janaki v. Kallu Mai 
(8) the first Court fully investigated & certain 
question and came toa ornclusion as to the 
person entitled to the certificate as the result 
of the inquiry. ‘The Appellate Court re- 
fused to acoede to the request that the ques- 
tion which had been already inquired into 
should not have been decided and that the 
oerlidoate should not have been granted 
to the party to whom it was given by the 
first Court. . The cage is an authority only 
for the position that a Court is not bound to, 
refuse to inquire into a question which is an 
intricate one. The case of Basanta Lal v. 
Parbati Koer (4) does not lay down any de- 
finite rule which oould be invoked in favour 
. of the petitioner before me. 

The result is that, in my opinion, whether 
I regard the District Judge as having come 
to the conclusion that he could nob act on 
the evidenoe offered in favour of the Will, or 
that he acted under the provisions of olauge 
8 of section 7, there ia no question of joris- 
diction which arises for decision by this. Court 
in & petition under sestion 115 of-the Civil 
Procedure Code. If he had not applied 
clause 3 of seotion. 7 of the Succession Oertifi- 

a) 17 M. 477. | 

(3) 27 A. 452; A. W. N. (1905) 44 3 À. L. J. 144. 
(8) 81 Å. 236; 2 Ind, Ces. 2184 6 A, I- J. 171. 

(4) 81 0.188, . f 


a 
— 


cate Aot, and at the same time refused to . 
come to the conclusion on the question of the 
geniuneness of the Will, then the appellant 
might have grounds to ask this Oourt to in- 
terfere in revision. But, as I am unable to 
take this view of the judgment of the District 
Judge, I am bound to dismiss this petition. 
I do so with oosts, . 
Petition dismissed, 





MADRAS,HIGH COURT. 
Civi Appear No. 82 or 1907. 
August 1, 1911. 
Preseni;— Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Phillips. 
KARUPPAN CHETTIAR AND orBgEgS— 
DirENDANTS— A PPELLANTS 
2 tersus 
PONNUSWAMI THEVAR alias RAMA- 
OHANDRA THE VAR AND OTHER8— 


PrarwTIFES— D ras DANT. 
Decres by instalmenta—OConsideratson —Simultaneons 
&3ecuiton of mortgage by 3dgrmeni-debtor — Enforcemeni 
z decres — Whether bars riyhts under the mortgage — 


Where plaintiff consented to take « decree on 
a pro-note by instelments in consideration of tho 
defendant executing simultaneously a mortgage for 
the decrees amount : - 

Hold, that the mortgage was supported by valid 
consideration, 

Held, also, that the enforcement of the decree 
did not prevent plamtif from enforoing the 
mortgage, The doctrine of elettion stated in 
Scarf v. Jardine (18828), 7 App. Oas. 845 nt pp. 882 
881; 61 L. J. Q. B. 612; 47 L. T 258, 80,W. R. 893 
and referred to in Advocate-General v, Karmali, 96 B. 
133 at p. 148, had no application to the onse. 

Appeal against the decree of the Snubordi- 
nate Judge of Madura West in O. 5. No. 2 of 
196. 

Mr. S. Srinivasa Atyangar, for . the Appel- 
lants. k D 

The Hon'ble Mr. P. S. Sivaswami Atyar 
( Advocate- General), for the Respondents. 


Judgment.—wWe think ib. is clear 
from the negotiatjous whioh took place in 
December 1897 between the Rajah and the 
Court of Warda on behalf of the plaintiff, that 
the intention of the parties was that the tak- 
ing of the oonsent-deoree by the plaintiff and 
the etecution of the mortgage by the Rajah 
should be one and the same transaction. 
^ "The plaintiff was willing to take a decreo 
which was favourable to the Rajah in so fay 
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. 98 it provided for payment of the amount 


due on the note by instalments, if the Rajah 
was willing to give him collateral security in 
the shape of the mortgage. 

The consideration for the mortgage was 
the taking of & decree in a form which allow- 
ed the Hajah to discharge his debt by pay- 
ment in instalments. The contention that 
there was no consideration for the mortgage 
in our opinions fails. 

The other point urged was that the plaintiff 


. having elected to enforce his rights under. 


the-deoree was precluded from enforcing the 
mortgage. The doctrine of election stated in 

Scarf v. Jardine (1) which is referred to in 
Advocate General v. Kafmak (2) has no sp- 
plication to the present oase. 

We think the appeal. fails and we dismiss 
it with costs of the plaintif. ; 

The 2nd defendant (younger brother of the 


present Rajah) the Ist defendant (the pre-, 


sent Rajah) and the 8th defendant (the late 
Dewan Trustee) have asked for their costs. 
They are, no doubt, parties to the appeal but 


' it is not suggested that they have no intereat 


in the appeal and we are not disposed to give 
them their costs. - 
Appeal dtemtssed. 
'(1) (1882) 7 A. C. 845 ab pp. 860, 861; 511. J. 2 
B. 012; 47 L. T. 258, 80 W. R. 808. 
-(8) 28 B. 188 at p. 148.. E. 





PUNJAB OHIEF COURT. 
© Sxoomn Civit Apera No. 889 or 1910. 
August 15,1911. 
Present :—Mr. Justice Johnstone. 
Toe SHORETARY or STATE rog 
INDIA rx COUNOIL—Daerespantr— ~ 
~ APPELLANT 
corsus 
GOBIND RAM—PLaintirr— 


KERSPON DENT. 
Land Acquestion Act —Land acquired under — Method 
of calewlaiing valws— Murket-value, . 
In oalotilating the value of land for Gorakoan 


purposer, the calculation sLotld be a pendent buaincts - 


calculation, and where claimants demand prices for 
their land asbuilding land,they must show thatit either 
is building land or is likely to become building land 
at an early date. 

Where Government notifles ite intention of 
acquiring land fora market and shortly after noti- 
fles its intentign td acqune land immediately adjoin- 
lug such Jand as a reserve for market purposes, ihe 


® first rotification must be decmcd to have cecasioned an 


increnie in valce in iho land dealt Within ihe sulge- 


. Increare of 20 per cent.” 


[1911 


quent notification. Bui where Government requires 
land which id a of & mile or more away from 
the land eis market, no rise in value oan 
be deemed to have taken place in such land. 
Market-value cannot be calculated with mathematl- 


‘cal precision. A oertain amount of guess work and 
-. eonleobure is unavoldable, bus Oourts should. be 


careful nob to go too far in this direction. 

First .appeal from the order of the Ad- 
“ditional Divisional Judge, Lahore, dated thie 
Sth May 1910, increasing the award made 
by the Collector of Labore, by twenty per 
cent.  -— 

Mr. Bevan Petman, N EEEE Taek 


A Pu the Appellant. 


Lala Gopal Ohand, for the Respondent. 


Judgment.—Five appeals, namely 
Nos. 889 to 898 of 1910, have been filed by 
the Secretary of State for India in Counoil 
against certain persons in connection with 
decrees in their favour regarding land taken 
up by Government at Shahdara for Railway 
purposes. There were three successive noti- - 
fications issntd by Government: 

Firat notification, dated the 16th July 1907, 
for taking up land for & market close to the’ 
old Railway Station of Shahdara, second noti- 
fication, dated the 9th September 1908, for 
land intended to constitute station yard of the 
new atation and for doubling the line, and 
third notification, dated the 2lat January 
1909, for land adjoining thet mentioned in 
the first notification and intended as a reserve 
for market purposes. Award was made by 
ihe Oollector, the lands of a large number of 
persons -being concerned. As regards the 
Jand mentioned in the first notification the 
Collector’s award was not altered by the Divi- 
sional Judge, and. therefore, we have no 
further concern with that award. But.in 
award No. I the Divisional Judge ircreased 
the Collector's figures by 10 per cent and in. 
.award No. III by 20 per cent. Put briefly, the 
reason for the former increase was that, inas- 
much as the firet notification preceded the 
second by 14 months it has to be presumed that 
the knowledge that Government interded to 
start a market must have enhanced the value 
of the land under consideration; and fur the 
in ward No. III the 
reasons given aro the fact of the market sd- 
joining the fresh land laken up, the builc.rg 
a large atation nob very far off, and ile 
doubling of the line. Jt is agairat these ino 
increates ibat the Goverrment Tas filed ap- 
pesls ard I lave beard arguments of ihe. 
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Government- Àd vocaté- and those of the 
Pleader for one of the land owners by name 
Gobind Ram, and Ali Gauhar, Hukam Chand 
and Gulab, who are rather owners. As the 
principles by which these cases must be de- 
Gided are alike, itis convenient to dispose 
of them by one judgment. 

- The learned Government Advocate — 
that the doubling of the line, to begin with, 
offera no reason for supposing that the land 
near it has become more valuable than it was 
before, and I am inclined to agree that this 
WG denen by itself is insufficient for such 
A presumption, but prima faote the opening 
of a market and the building of a large sta- 
tion would be sufficient to raise the value of 
the land in the vicinity. No doubt in Zulfi- 
kar Khan v. Oollector of Matnwalt (1), 
Farman Shah v. Seoretary of Sicte for India 
(2), Harish Ohunder v. Secretary of State 
for India (3); Rajendra Nath Banerjes, v. 
Secretary of State for india (4) and In 
re Goternment of Bombay and Merwanji 
Muncherss (5), learned Judges have warn- 
ed the Oourts against taking into account 
mere speculative possibilites as to future 
increase in value of immoveable property. 
Further, in one case from the United Pro- 
vinces ib was laid down that, where the 
claimants demand prices for their land as 
building land, they must show that it either 
is building land or is likely to become build- 
ing land at & very early date, and in the two 
Punjab Rulings if was ruled that mere posti- 
bikties of future rise in value should not be 
taken into account. Inthe first Oalcutta case 
the dicium is that only facts "existing at the 
time and likely to become facts at a very 
early date should be taken “into account. and 
in ‘the second Calcutta case the Courts are 
warned that in calculating the value of pro- 
perty for Government purposes the calcula- 
tion should be & prudent business calculation 
and not mere speculation. Nevertheless, while 
giving due weight to these rulings I am of 
opinion that, certainly as regards award No. 
III, the issuing of the notifloation of 16th 
July 1907 must be deemed to have occasioned 
& certain increase in value in the land dealt 
with in that award, which immediately adjoins 


(1) 90 P. B. 1905; 40 P. L. B. 1908. 
(2)-88 P. R, 1907; 88 P. W. R. 1007. 
(3) 110. W. N. 876, 

4) 82 O. 343. 

(5) 9 Bom. L. B. 1232, 


the land dealt with in the ssid notifloation. 
This seema to me to stand to reason. No 
doubt, for some resson Government has nob 
yet begun to build the market or to allot 
sites for shops, still I maintain that it isa 
reasonable presumption that in tho eye of the 
general public the land dealt with in award 
No. IIT gained substantially in value upon 
the publication of notification in award No I. 
As regards this enhancement, therefore, I de- 
cline to interfere. 

The matter of award No. II is not so simple. 
The land dealt with in it does not &djoià the 
land dealt with in the other two aWards. It 
is at least a quarter of & mile away, probable 


‘more, and I think it would be fanoifal on my 


part to allow any inorease over the (Jolleotor'a 
award ou the ground of the Government’s in- 
tention to start a market on the land men- 
tioned in award No. I. But here other rea- 
Bons are put forward by the persons interested. 
So long ago as 1292, when land was taken 
up for the Railway bridge not far off, prices 
given were for sat/aba Ha. 83-6 kanal and 
for bunjar land Ra. 21. The land now under 
oonsideration has been found to be barani and 
not satluba,|bat it seems strange, nevertheless, 
that it should now be valued at 80 much as 
Hs. 6 per kanal below the value of bamar in 
1872. Then two reports have been made by 
the Nath Taksildar, in each of which the 
value of land such as the present was put 
at a higher rate than that allewed in the 
present case, Certnin instanoes of exagger- 
ated prices are mentioned, but I take no ac- 
count of them as,they are clearly useless 
for our present purposes. Lastly, a witness 
by name Miraj Din goes inta tha box and 
swears that he in January 1908 was actually 
negotiating the buying of some land of Ali 
Gauhar on the same spot at the rate of 
Ra. 100 a kanal intending to build houses on 
ib and to make a brick-fleld. Taking all 
these considerations into account, [ am in- 
clined to think that the Collector did pat 
rather low a figure on the property of there 
persons. Market-valne ia not, it must be re- 
membered, & thing which can be calculated 
with mathamatient accuracy. A certain 
amount of guess work and conjecture is un- 
avoidable, though, of course, the Courts should 
take care notto go too farin this direction, 
In my opiuior, tbe learned Government Ad- 
voc&te has not succeeded in showing that the 
Divisio.sal Judge's estimates are excessive, 


540 
re 


OHANDO P. JOWALA PERSHAD, 


I, therefore, dismiss all the five appeals 
with costa, 


wi uw 


EU. dismissed. 
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Oiv RBavisiox No. 1846 o» 1900. . 
August 7, 1911. 
Prosent: — Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
Bi CHAN DO—PLlaurtirr— 
iis 


JOWALA PERSHAD AND OTHERE— 
DerexDaxts~—R ESPOXDENTS. 


Revision—Interlocutory order wot opem to remsion 


when Anal order in case appealable, 

G. L. purchased a Court-fee stamp fora oertain 
suit: he never used the stamp but kept it and did not 
apply fora refund of the money. Some considerable 

o afterwards, his daughter C. insüituted the 
iiia suitand engrossed her pus on the stamp 
which G. L had purchasedand which ho gave her 
for the purposes af the suit. The District Judge held 

that the plaint was not properly stamped withm the 

meaning of section 28 of the Court Feos Act because 
a damaged or spoilt stamp had been used, and directed 
the plaintiff to flle proper Oourt-fees within two 
woeks, The plainkdf applied to the Ohief Court to _ 
revise this order but it was objected on behalf of the 
defendant that the revision could not be entertained 
because another remedy was open to the plaintiff, 
namely, to refuse to comply with the ordor~of the 
District Ju in which oase the plaint would be 
rejected an the plaintiff ele appeal from such 
order of rejection: 

Held, that the objection was ‘sound and as the 
ordinary rule oftho Oourt was not to interfere on 
revision with an interlocutory order in*a case in 
which an appeal would lie from the final order of the 
Court, the revision application must be disallowed. 

Petition under section 70 (a) of Aot X VIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the District Judge, 
Delhi, dated 15th June 1969, directing the 
plaintiff to fle a proper Oourt<fee within & 
, fortnight. 

Rei Sahib Pandit Sheo Narain, Pandit 
Raubhaj Dat and Lala Madan Gopal, for the 
Petitioner. 

The Hon’ble Mr. Shadi Lal, „for the Re- 
spondents. 

ORDER OF REFERENCE. 

On the 27th August 1902, R. 8. Gir. 
dhari Lal 8 well-known and respected 
Pleader, Delhi, purchased & Oourt-fee stamp 
of the value of Rs. 1,000 for the purposes of 
a certain suit which he then intended to ia- 
gtitnte. That enit waa not, however, institut- 
ed, as the dispute botween tle Rai Sehib 
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and the persona who were to be impleaded as 
defendants was amicably settled out of Court. 
The.Rai Sahib kept this Court-feo stamp in 
his possession and did not apply under seo 
tion 27 of the Oourt Fees Act, 1870, for 4 re- 
fand of the money. In May 1968, Musammat. 
Ohando,the daughter of the Rai Sahib, institut- — 

ed the present suit which ia valuéd for pur- 
poses of jurisdiction and Oonrt-fees at 
Ra. 82,000 andher plaint admittedly bears 
the Oourt-fee stamp which the Rai Sahih 
purchaged in 1902, but did not use. Ib is 
alleged by the plaintiff, and probably is true, 
that the stamp was givento her by her father 


for the purposes óf her present mit. The ` 


District Judge, upon-defendant's objection, 
has held that the plaint in the present cane 
is not ‘properly stamped” within the mean- 
ing of section 28 of the Court Fees Act and 
has directed plaintiff to file proper Oourt-fees 
within two weeks of the date of his order. > 
The learned Judge’s ratio decadendi apparently 


_is that the stamp is “damaged” and “spoilt” 


within the meaning of section 27 of the 
Act, and thatas ander the rules, a spoilt or 
damaged stamp can be renewed only: within 
six months after it has been so damaged or 
spoilt, & document which beers a “spoiled” or 
* damaged " stamp cannot be said to be " pro- 
perly stamped " for ihe, purposes of seo- 
tion 28 of the Aot. I.do not at- present, 
wish to express apy opinion upon this 
point, or upon the further question 
whether it ia open to .a person to make a 
gift of a Oourt-fee stamp, for which he him- 
self has no use, to a third person, so as to en- 
able the latter to make use of it for the par- 
poses of a suit of his own. Mr. Shadi Lal 
raises the preliminary objection that no peti- 
tion for revision can be entertained, in thie 
case, (1) because there is another remedy 
open to the petitioner, and(2) because at most, 
the District Judge hag erred (if indeed he 
haa erred) only upon & "point of law. Ag re- 
gards the first ground, Mr. Shadi Lal points 
out that plaintiff has two courses before him. 
He cau, if so advised, refuse to comply with 
the order of the District Judge, in which 
cage his plaint must nedeasarily be rejected 
and in that event, as the rejection cf a 
plaint is a "decree, "the plaintiff will kave 
a right of appeal. Or, if the plaintiff pays the 
Courf-fee demanded, and does so under pro- 


.test he can eventually appeal in regpect of 


the order of the District Judge. The 
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first ground.seoms to be oorrect, but I 
confess I-do not see how the plaintiff, if he 
paid the amount, could raise the question 
of over-payment of Oourt-fee in the event 
_of the decree being eventually in hia favour. 
No appeal would lie from the decree, as it is 


ez-hypolheris in plaintiff's favour, and I am | 


not at present satisfied that he could appeal 
from the order of the Court directing them 
to pay the Oourt-fee. Under section -12 (1) 
. of theOourt Fees Act, thatorder would appear 
to be final, and the provisions of sub-section 
(2) of that section would in no case help the 
plaintiff. Nor do I see that plaintiff is bound 
to court s rejection of his plaint, as it might 
well be that by doing so, he would find his 
anit barred by limitation, in the event of the 
Appellate Court upholding the order of the 
lower Court. The case reported as Ramrup 
Das v. 8ujaram Das(1) is authority for holding 
that ina case such as this a petition for 
revision will lie. 

Mr. Shadi Lals argument that, in any 


event, the District Judge has erred merely in - 


law and that, therefore, no revision is oompe- 
tent is nob without force, but is open to 
question. The District Judge holds that the 
plaint is nol “properly stamped” within the 
meaning of section 28 of the Act because it is 
stamped with a spoiled and damaged stamp. 
But, if section 28 of the Act is not to ..be 
construed with referenca to section 27 the 
District Judge has applied to the facts of the 
case & provision of law which has no uppli- 


eability to those facts, and has thereby, ac-. 


cording to the decisions of this Court, acted 
with material irregularity. 

Bat upon the preliminary objection and 
the questions involved in the case I desire to 
offer no opinion at present as the case, is & 
noveland important one and I think should 
be determined as a whole, by a Division Bench 
“and I order &ooordingly. I further direct 

that notice be issued to the Government Ad- 
vocate with a view to his taking orders from 
the Local Government as to whether he 
should appear on its behalf at the next hear- 
ing. In this connection I might point out 
that one of the questions whick the Division 
Bench may have to decide is whether a per- 
son who has purchased a (Üourt-fee stamp for 
which he has no use is entitled to make a gift 
of it to a third person for the purposes of a 
anit to be brought by the latter. The purchaser 

(1) 7 Ind. Oas. 02; 14 0. W, N. 0832; 12 0. L. J. 211. 
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cannot, of course, sell such stamp to the latter 
or transfer it for value, but it does not neoog- 
sarily follow that he cannot make a present 
of ib. I know of no legal objection toa gift 
of & postage stamp, and there would appear 
prima facie to be equally no objection to the 
gift of a Oourt-fee stamp. Another question 
that may have to be considered is, whether 
there is any limit of time within which a 
Court-fee stamp may be used. An early 
date in May or June should be fixed and the 
case be laid before the Second Bensh. < 
Judgment.—tThe facta and questiona 
of law in this case are set forth folly in the 
order of reference, Mr. Shadi Lal for respon- 
dent, once again urges the preliminary ob. 
jection that an application for revision is not 
entertainable and upon the same grounds ng 
were urged before the Single Bench. We 
have heard arguments at some length 
upon the first of theese grounds, vis., that 
under section 70 (1) of the Punjab Courte 
Act, 1884, sa amended, it is only in a case 
in which no appeal lies that it ig open to thig 
Oourt to interfere on revision, and that, aa 
an appeal will lie in this case, if the petitioner 
is sufficiently confident of the validity of her 
contention to allow the plaint to be re.- 
jected we sbould not take action on her 
behalf at this stage. After consideration 
we are of opinion that this objection jg well 
founded and must prevail Section 70, clauso 
(1); of the Act is in clear terms and admiis 
of the possibility of revision only in QABES 
in which no appeal lies. Itis posaible that 
in very exoeplioral cases this Court may 
838 its way to'interfere on the revisional side 
in order to avoid irreparable damage or 


for other pressing cause, even in a casein 


which an appeal might ultimately lie, We 
give no definite opinion upon that Point, as it 
oaunot be said that thereis any such pressing 
necessiby in this case for our interference. 
The plaintiff is of opinion that her plaint is 
properly stamped. The District Judge 
holds that itis pot and he has given hera 
apecified period within which she can file 
the requisite Court-fees. This period hag 
of course, long since elapsed but in view of 
the proceedings taken by plaintiff in thig 
Court, we have no doubt that the learned 
Judge would, if so desired, | extend the 
period for a short time to enable her to 
comply with his directions, she can thus 
either obey the Court’s order, or (if go 
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advised) refuse to obey it. In the latter 
, event, her plaint must in the ordinary course 
“be rejected, and from the order rejecting 
her plaint she will have a right of appeal 
to this Court, and upon that appeal her 
contentions as to the plaint being properly 
stamped will necessarily have to be considéred. 


If this Court, upon that appeal, is of opinion 


that the view of the District Judge is correct, 
the plaintiff cen have no possible grievance. 
On the other hand, if it is held by this Court 
that the plaint was rightly stamped, we 


have'no doubt that plaintiff will be granted 


arefund of the stamp fee paid by her on ker 
appeal. If, then, she hes confidence in the 
objection she raise, to ‘the District Judge's 
order, she must take the course the law 
. prescribes and raise the objection by way 
of appeal from the order rejecting her plaint. 
- No question of limitation can poesibly arise 
if she is eventually successful, as in that 
event it will be held that her plaint was 


duly stamped and that the hearing ofthe: 


case shovld proceed upon that basis. 

If, however, i$ is held that her contention 
was erroneous and that the District Jucge's 
order was correct, it will be no bardghip 
if the plaintiff who has obstinately refused 
to obey the order of the District Judge, finds 
that her suit when re-instituted, is barred by 
limitation. 

As matters stand, we see no reason to 
deviate from the onan rule that this 
Court will not (if indeed it can) interfere on 
the revision ‘side with an interlocutory 
order in & case in which an appeal will lie 
from the final order of the Oourt. Upon 


this ground, and without expressing any . 


` opinion upon the merits of the case, wo 
must decline to accept this petition. We 
accordingly dismiss it, with costs. We might 
add that the learned Government-Advocate 
informed .us at the commencement of the 
hearing that the Local Government had 
nothing to urge against the proposition that 
it was open to an,individual to make a gift 
of a Court-fee stamp to another person. 
record will be returned to the District Judge 
for dispoeal of the casd. 


Pakton dismissed. 
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PUNJAB OHIEF OOURT. 
Orv Revision No. 1100 or 1910. 
August 11, 1911 
Present : —Mr. Justipe Johnstone. 
NAND LAL AND oruzgs—PrAINTUIRES— 
PXTITIQERERB 
versus = 
SHANK ROU—Dxranpant—RHaepowpest. | 

Dumissa] in default— Case heard—Absence of plain- 
thf to hear sudgment— Effect ed are not signed by 
plantiffi—Procedure. 

Wherea case is heard and a certain amount of 
discussion has taken place in presence of tho parties, 
and judgments deferred, a Court is not justified in 
dismisaing the suit for default if the plaintiff ix 
absent when the case is called on for delivery of 


judgment, 

Where a plaintiff omits to sign the plaint, bat signs 
only the verifipation, the plaint ought to be returned 
for amendment, or it should be amended in open 
Court; the plaint ought not to be rejected. 

Basdeo v. John Smidt, 22 A. 55, followed. 


Petition, under section 20 of Act IX of 
1887, for revision of the order of ‘the Judge, 
Emall Cause Oourt, Kasauli, dated the 6th 
December 1909, diümissing: plantiff's claim. 


Mr. Sunder Das, for the Petitioners. 
Mr. Bens Pershad, for the Respondent. 


Judgment.— Plsintiffa sued for 
Re. 107 in the Small Cause Court, Kasanli, 
proceedings -began, and finally, onthe 6th 
December 1909, there was a hearing in the 
Court. Both parties were present and there 
was & certain discussion of the case, and then, 
later in the day, the case was called and 
the plaintiffs did not appear. Thereupon 
the Judge, Small Cause Court, dismissed the 
plaintiffa suit on the ground that they 
were abeont, although directed to wait 
outaide, and that an objeotion raised by 
defendant regarding the non-signing of the 
plaint was sound. Plaintiffs come up to this 
Court ‘on the revision side and the case has 
been admitted by ‘my learned colleague, 
Mr. Obevis. In his admitting order the 
learned Judge seems to have taken it-that 
the only mistake the Court made in regard: 
to dismissal of the anit for default was that 
it did not wait till rising. But, in my opinion, 
there was no occasion for dismissal for default. 
Obviously, what happened was that the case 
was finished and that the Judge told the 
parties to wait outside until he was ready 
to muke up his mind and deliver judgment. 
He made up his mind and called the cage. 
lt does not seem to me that the absence of 


ka 
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the plaintiffs then would be any occasion tor 
dismissal for default. | 
Secondly, asregardstheabsence of signature 


on the plaint, I find that one of the plaintiffs. 


signed the verification but that no plaintiff 
signed the plaint itself. It seems to me that 
in & case like this if there ia any real doubt 
abont the plaintiffs having presented the 
plaint and having attended and prosecuted 
it, then the absence of signature would be 
fatal. Butitis qnite clear, as a matter of 
-fact, that the plaintiffs are responsible for 
the plaint and that they did put itir. 
Therefore, I am inclined to agree with the 
ruling in ‘Basdeo v. John Smidt (1) to the 
effect that, in such circumstances, the plaint 
should not be rejected as being a piece of 
mere waste paper but should be returned 
for amendment or should be amended in open 
Court. 

This being my view of the cage, I must 
allow the revision, and set aside the order 
of the Court below, and direct that the 
plaintifis be called upon to sign the plaint 
and the verification, and that the case should 
be heard according to law. p 

Petition allowed. 

(1) 22 A. 65. - 


' PUNJAB CHIEF COURT. 

First Cryin Arpaan No. 773 or 1909. 

August 8, 1911. 
Preseni —M r. Justice Johnstone and 
Mr. Justice Rattigan. 
Musammat AKI AND OrHuRS—DrrFENDANTI— 
APPRLLANTS. 
certus 


KUNDAN LAL-—PraIisTIFT— HESPONDWNT. 

Oustom —A Hindu iaw-——Bhabra Jains of 
Kaithal, Disirict Karnal—Gsft to daughter's son tn pre- 
senos of adopted son—Invalid. - 

Among Bhabra Jama of Kaithal in the Karnal 
District, who are Hindus, the adoption ofa collateral 
is valid by custom. 

ås the result of such an adoption is to make the 
adopted son & co-parcener with the adoptor in the 
joint family property, the latter is not’ competent to 
bequeath or devise any part of the co percenary 
property in the presence of such adopted son who 
becomes entitled to the whole ofthe ancestral pro- 
perty, upon the death of hus adoptive father, in the 
absence of any proof thatany one else hed, prior to 
. his adoption, acquired a vested right toany part 
thereof. 

First appeal from the order of the District 
Judge, Karnal, dated the 31st May 1909, 


deorecing plaintiff's claim, 
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. December 1898 


upon each of them. 


ae 


Lala Dwarka Das, for the Appellants. 


Bai Bahadur Lala Lal Chand, the Hon’ble . . 


Messrs. Shadi Lal and Muhammad Shad, 
ard Mr. Wasir Singh, for the Respondent. i 

Judgment. —The parties are Bhabra 
Jains of Kaithal in the, Karnal District and 
plaintiff, Kundan Lal, claims to be entitled 
to the whole of the very valnable property, 
moveable and immoveahle, left by the late 
Tulsi Ram who died on the 19th April 1907. 
This suit was instituted on the 1st December 
1908 and in his plaint, the plaintiff asserts 
that he was lawfully adopted by the dereased 
as his son in 1898: that in proof of this 
adoption which had been effected, according 
to the custom of the brotherhood, Tnlei Ram 
executed a deed of° adoption on the 8th 
and had the same duly 
registered; that after Talsi Ham's death > 
plaintiff came into possession of some of his‘ 
property, but that part of. it waa taken 
possession of by the defendants, Plaintiff, 
therefore, seeks to recover’ possession of the 
latter property. The persons originally 
impleaded a8 defendants were (1) Musammat 
Aki, the widow of Tnlsi Ram; (2) certain 
tenants (defendants Nos. 2—10)holding-under 
Musammat Aki; (3) the» oollaterals of the 
deceased (defendant Nos. 11— 18). At a later 
stage, Balu Ram, minor, the son of Tulsi 
Ram’s daughter, was also impleaded asa 
defendant as, under the terms of the deed 
executed by Tulsi Ram on the 8th December 
1898, part of the property had been bequeathed 
to any son who might be born af the 
daughter. i 

Defendants Nos. 2—6 took no active in- 
terest in the proceedings and the Oourt pro- 
ceeded ez parte against -them. - 

The other defendants united in ‘disputing 
the alleged adoption of plaintiff, and farther 
contended that any such adoption waa invalid 
by the custom obtaining among the parties. 
There was a furiber contest among the 
defendants tnier se as to their respective 
rights, the oollaterals admitting the right 
of the widow to a life-interest in the properly 
but denying the claimsof the daughter's son. 

No less than nine issues were framed and & 
decision has been given by the District Judge 
As the case has been 
presented before us on this appeal, ws find 
it unnecessary to deal specifically with all 
these points, and we need say no more than 
that the District Judge found that plaintiff 
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had been duly adopted by Tulsi Ram; that 
this adoption was -valid by the personal 
law of the parties, 1. e., Hinda Law, and that 
defendanta had failed td prove any customary 
rule obtaining among them to thé contrary ; 
that the property was ancestral and that, 
therefore, ib was not competent to the 


deceased, after admitting plaintiff into his. 


, family as an adopted son, to gift any part 
of the property to a future son of hia 
daughter; that the collaterals had no looms 
stands to object to plaintiff's adoption; and 
. finally, that the deceased's widow had been 
given by plaintiff sufficient property for her 
maintenance. The District Judge accordingly 
decreed plaintiff's claim in full, with coats 
against defendants Nos. 11—18 (ʻi. e, the 
collaterals of the deceased). 

From this decree an appeal has “been 
preferred to this Court, ostensibly on behalf 
of the widow, the collaterals and Balu Ram, 
but Mr. Dwarka Das, wko represented all 
the appellants, informed us that the widow 


and collaterals were not really contesting. 


the case &ny further, as they had resigned 


all claims in favour of the daughter's -son- 


Balu Ram: The latter is, therefore, really 
the sole contesting appellant. The position 
now taken up by the latter is that he and 
Kundan Lal are entitled,.under the deed 
executed by Tulsi Ram on the 8th December 
1698, (which Mr. Dwarka Das insists muet 
be reghrded asa Will), to an equal balf share 


- in the property. Jn order to establish ‘this 


position Mr. Dwarka Das contended, (1) that 
the property was not ancestral‘ and could, 
therefore, be alienated by Tulsi Ram as he 
pleased ; (9) that Kundan’ Lal had not been 
adopted by Tulsi Ram; (8) that such adop- 
tion, even if its faxum was proved, was 
invalid by the custom of the parties ; and (4) 


^ that, in any event, even if the property were 


held to be ancestral and the adoption were 
found to be valid it was competent to Tulsi 
Ram to devise the property as he did. 

[t was further urged on behalf of the 
2 widow, that certain ornaments that were 
found in the shops after the death, of Tulsi 
Ram, belonged to the’ lady as her stridhon 
(ground No. 12 of the grounds of appeal). 
This Jast-point may at once be disposed of 
with the remark that not one word was 
said abont it in the lower Oourt. No claim 
was preferred to the ornaments and as a 
result no issue was framed upon the subject, 
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It is &beurd to urge for the first time in this 
Court that whatever ornaments were in the 
shop at the time of Talsi Ram’s death must 
be regarded as the personal property of the 
widow. Inall probability these ornaments 
had been taken in pledge by the deceased, 
but whether they were so taken-or not, 
there is not an iota of evidence to support 
the plea now raised. Mr. Dwarka Das. had to 
admit that he conld not support his conten- 
tion by anything upon the record and that 
the claim was one that had. never been 
urged in the lower Court. We, therefore, 
declined to considor it. 

- Reverting then to the pleas urged on behalf 
of Balu Ham, we may at ouce say that we 
are on all: pointa in entire aocord with the 
District Judge. 

The contention that the property was not 
ancestral was not nrged in the Court below. | 
Plaintiff asserted thet the property wes 
ancestral, and Uttam Ohand, defendant (who' : 
apparently represented the other collaterals), 
admitted that. it was, (page 74). To a 
similar effect is the admission of defendant's 
Pleader, Pandit Hirde Narain, (page 80) and 
it was upon the objection of this Pleader - 
that Balu Ram was impleaded as a co-defend- 
ant, After the latter was impleaded, no. 
objection- was „taken on his behalf to the 
effect that the property was not ancestral, 
and the cage went to trial upon the assump- 
tion “that the property was ancestral, The 
District Judge was, therefore, fully justified 
in assuming, for the purposes of hia judg- 
ment (page 104, Exhibit No. 10), that the 
property was admittedly of that character. 
Even in their grounds of appeal to this Court, 
18 in number, it is not alleged.in express 
terms that the property | was not ancestral. 
In these ciroumstances, . “we are of opinion 
that it is too late now for appellants to urge : 
the contrary, and that the property must. be 
taken to be ancestral. 

Then, a8 to the facium of plaintiff's adoption, 
the evidence on this point 18, we' think, 
conclusive. A number of witnesses, of whom 
two at least are collateralstof the deceased, 
have testified to the fact that plaintiff was 
formally adopted by Tulsi Ram; that sweets 
(laddws) were distributed and that the - 
brotherhood assembled to witness the oere- 
mony. This evidence . has been believed 
by the District Judge, and as itis amply 
corrobcrated by the entries in the deceased’g 


~~ 
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bahis, by the School Register of Kaithal, and 


lastly, by the deed executed by Tulsi Ram on - 


the 8th December 1898, we aee no reason for 
discrediting it. In the deed last referred to, 
‘Tulsi Ram distinctly asserts that he has 
adopted Kundan Lal and has duly ‘‘per-. 
formed ceremonies regarding adoption and 
distributed sweet meats among the members 
of the fpmily atid brotherhood.” There is 
no question as to the authenticity of this deed; 
on the contrary, appellant Balu Ram's whole 
case is founded upon it, and it is admitted 
that it was registered in due course by Talsi 
Ram. In face of this evidence, oral and 
documentary, ib is impossible to hold .that 
the adoption. did not in fact take place. 
Then we havea large number of post cards 
(Exhibit No. P6.P93) from which it is 
evident that Kundan Lal was regarded by 
Tulsi Ram asa person intimately connected 
with him and with his business, and the 
obvious inference from the terms and expres- 
àions used is, that he was treated as a son by 
the latter during his life-time. . 

The validity of the adoption is even more 
Clearly proved. Plaintiff was a collateral, 
related in the fourth degree to Tulsi Ram, 
and a large number of witnesses, many of 
them defendant's own witnesses, have deposed 
that the adoption of a öollatóral is valid by 
the custom obtaining among Bhabra Jains. 
No doubt, vhis is the only instance that has 
oocurred among Bhabras of Kaithal, bat it 
must be remembered that there are compars- 
tively few Bhabras in that place, about 7 or 8 
families in all. On the other hand, it has 
been shown that BAabras of the neighbouring 
Districts of Ambala and Delhi freely adopt 
sons, and prima facie there would seem to be 
no reason why Jasss, who are Hindus, thongh 
in some respects not orthodox Hindus, should 
not observe a practice which ia very common 
. among Hindus. The evidence before us 
proves beyond all doubt that an adoption of 
this kind is well recognised by the Bhabra 
Jatns, and we hold, therefore, that the 
validity of plaintiff's adoption has been 
established. 

The last question is, whether in view of the 
facts that the property was ancestral and that 
plaintiff bad been duly adopted as his gon, 
it was competent to Tulsi Ram to devise 
. part of the ancestral property to his daughter’s 
son? It is to be borne in mind that at the 
time when the deed was executed (+. e., on 
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_testator’s- 


_ occurred many years 
. birth, and onse plaintiff had been adopted 
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the 8th “December 1898), Tulsi Ram’s 
daughter had not given birth to a son, and 
that the appellant Bala Ram was not born 
till about 1904. Long before that date, 
plaintiff had been adopted by Tulsi Ram and 
the result of that adoption was, as pointed 
oub in Kapur Ghand v. Narinjan Lal (1), to 


make plaintiff a co-parcener with Tulsi Ram 


in the joint famuy property. When he 
became 8 co parcener, the appellant, Balu 
Ram, was not in existence and he could 
not, therefore, be said to have acquired any 
right in the property at that time. More- 
over, the deed of 1898, which purporte to 
give him.a share in the property is (as Mr. 


Dwarka Das has throughout his argament ~ 


quite rightly described it) a Will, and as such 
16 could only operate from the date of the 
death. But before the testator 
died, plaintiff had become & od-parcener 
with him in the estate, and ib was, therefore, 
incompetent for the testator to bequeath or 
devisa any part of the co- -parcenary property 
in plaintiff’s presence as it would have been 


"for him to da so ifa natural gon had been 


born to him. As observed by Mayne in his 
work on "Hindu Law”, — 

“A member of an üudisided family oannob 
~bequeath even his own share of the joint 
property, because at the moment of death 
the right by survivorship is at oonflict with 
the right by devise. Then, thb, title of 
gurvivorship beiog the prior title takes 
precedence to the exclasion of that by devise” 
(paragraph No. 417). 

Plaintiff oontenda that, in point of lid: he 
was actually adopted prior to the exeoution 
of the deed of the 8th December 1898, but, 
iu our opinion, it is immaterisl whether the 
adoption did or did not precede that deed. 
In either event, it is nob denied that the 
adoption (if it took place, as we hold it did) 
before Bala Ham's 


he became entitled to the whole of Talsi 
Ram’s ancestral property in the absence of any 
proof that say one else had, prior to plaintiff's 


adoption, &oquired a vested right to any part 


thereof. - e 


We acoordingly agree on all annie urged . 


before us with the District Judge, aud we 
dismiss this appeal with costs &gainsb all the 
appellants, 


Appeal dismissed. 
(1) 20 P. R. 1897. diii 
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GUBMUKH SINGH €. MAKHAN SINGH, 
PUNJAB OHIBF COURT. 
Figsr Orit Apewat No. 1291 or 1909. 
] August 9, 1911. 
Preseni:—Mr. Justice Johnstone and 
Mr. Justioe Rattigan. l 
GURMUKH SINGH—Daraxpast— 
AÁPPELLAXT 
DETENAS 
MAKHAN BSINGH-—PrAINTIFP, AND OTHERS 


DrFENDANTA — RESPONDENTS. 
^. Dagument, construction of —Gift— Hindu nde 
Method of interpreting deed. 

"A deed of gift in favour of & Hindu female should 
be interpreted on ita merits allowing no importance 
- to the circumstance that the-donee is a female. So 
where a giftin favour of two Hindu females stated, 
inter alia, that the executant and his heirs shall 
have no right in, or concern with, or claim to, tho 
moveable and immoveeble property gifted, the deed 
was held to bean out and,out gift of full rights. 


Firat appeal from the order of the Bubordi- 
‘nate Judge, Ist class, Amritsar, dated the 
24th of November 1909, deeroetnr plaintiffs 
claim. 

Rai Bahadur Lala Lal Ohand, for the Àp- 
pellant. 

Mr. WN. 0. Mehra and Lale Hukm Chand, 
for the Respondents. 

Judgment.—The pedigree table in 
the judgment of the Oourt below shows the 
manner in which the parties are related, 
Defendants Nos. Land 2 having, by a deed 
dated 6th May 1909, sold to defendant, for 
Rs. 8,000 the property in suit, which 
they had received by gift from Sant Singh, 
late husband of defendant No. 2, plaintiff as 
reversioner of Sant Singh, sues for the usual 
declaration that the sale shall not affect his 
rights after the death of the vendors. 

Defendanta put in several pleas of which 
we need now only notice two, cis, that de- 
fendants Nos. 1 and 2 were absolute owners 
with unfettered powers, inasmuch asin Sans 
Singh’s hands the property wae not ancestral 
qua plaintiff and the deed shows the gift to 
have been one of full ownership; and secondly 
that the matter is res judicata. The ples that 
the sale was for consideration ais nooossily is 


not urged now. 


- 


The Court below, after xul several 


rulings, held that Sant Singh did uot intend 
. to give the ladies full proprietary rights, 
and that, therefore, in the absence of proof 
of consideration and necessity, plaintiff had 
a righi to the declaration sued for., It 
also held that the matter was not res 
judicata, 


INDIAN OASEE, 


[1911 


The vendee, defendant No. 8, has appealed 
and we have heard arguments and have gone 
through the record. 

The learned Subordinate Judge has stated, 
not unfairly, the general drift of the two 
sete of rulings examined by him. In the first 
set | Koonibehari Dhur v. Premchand Dutt (1); 
Punchoo Money Dasses v. Troylucko Mohoney 
Dasses (2); Hirabai v, Lakehmibat (3); 
Ganpat Ruo v. Ram Ohander (4); Nunn 
Meah v. Krishnasawmi(5); Rallia-Ram v. Mu- 


~ sammat Ved Kaur(6)] decision was based more - 


or less on the idea that, in interpreting the 
moaning of a gift to a Hindu female, “it is ne- 
ceassry to take intooonsideration the ordinary 
notions and wishes of Hindus, which are ro- 
pugnant to giving a female a power of aliens- 
tion over: immoveable property." Dealing 
with deeds of gift, eto., in this spirit, the 
Courts in these cases held that full powers 
had not' been transferred to the female 
donees or legatees, notwithstanding that in 
some cases at least the decision would 
have been the other way had the donees or 
legatees been males. So strongly does Mr. 
Hukm Ohand, Pleader for the plaintiff in 
the present cane, support this way of look. 
ing at such questions, that he even goes so 
far as to assort that a Hindu praotioally 
cannot, whatever his wishes and intentions 
may be, give to a Hindu female full pro- 
prietary right in landed  property.. We 
need hardly gay we ere unableto accept this 
proposition. 

Turning to the second set of rulings, 
[Lala Bamjewis Lal v.. Dil Koer (7); 
Laki Mohun Singh Roy v. Ohh kin Lal Roy 
(8); Bajaarain Bhadury v. Ashutosh Ohuck- 
crbutiy (9); Ragnarain Bhadury v. S. M. 
Katyayant -Dabee (10); Padam Lal v. Tek 
Singh (11); Sambasiva Ayyar v. . Venkates- 
wara Ayyar (12) ; Surajmani v. Rabhi Nai 

Ojha A91, wo find that the leading idea in 


} 3h 
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J.7; 10 Bom. E. B' 7 O. 
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them is that a deed in favour of a Hindu 
fomale isto be interpreted exactly in the 
same way as avy other deed, and that, if 
the wording of the deed, / taken as & whole, 
points to an intention to carry full owner» 
ship, then full ownership is oonveyed 
just as if the beneficiary were a man. It 


seems to us that this principle is the 


sounder one of.the two, and the matter 
has been for us Bet at rest by Surajmami v. 
Rabi Nath Ojha (13) which was followed in 
Thakur Parshid v. Jamna Kumwat (14). 
The déociwm of their Lordships in the former 
case must be taken as rendering obsolete the 
main idea in Rallia Ram v. Vod Kaur (6) 
quoted above. We must, then, interpret the 
deed of gift in the present case on ita merits, 
allowing no importance to the. circumstance 
that the donees are females. The full trans- 
literation of the deed is as follows:— = 

Hanke ‘Bhai Sant Singh wald Bhat Hera 
Singh kaum Kalartah Sakin Amritsar, Katra 
Nihal Singh ka hun. Jo ke jasdad jaddi wa. 
pidri se mujh ko mubligh 29,000 rupaya aur 
ek haveli wa so kita dukanat wake Katra 
Hardas Bunga wa ek- dukan wake Kaira 
Majith Mqndi Bhat Gurdit Singh Sahib bira- 
dar kalam taksim ho kar mili tht. Usmen 
se mubligh 10,000 rupaya nagd waste gurara 
ayal wa sifal ke walda, Sahiba Musammai 
Ganesh Devi ko diya (ha, aur mublégh 5,000 
rupaya nagd wa nisaf Aaceli mae wora dukan 
waste gusara Musammai Ham Dei sauja mers 
he bamwjab hukm adalat milina tajevis ho 
kar diya gaya has, Ab  Mwuamaian mas- 
kur ko skhüyar. hai ke jis tawr chahen 
mublighat maskur ko apne tassarruf men lawen 
aur jis taur chahen kharoh karen. Mera 


‘un mublighat so kis tarah ka kuchh dawa ya ` 


hag nahin raha. Awriokul kaweh mat se 
kiia dukanat wake Kaira Hardas Bunga men 
hain aur jis men mori walida aur mers aurat 
abad hain wuk makan jaddi Bilt Ganesh Ders 
walkda “Musammai' Ram Det souju apne ko 
bahissa masawi ntsfa nisf hiba karta hun, ke 
mora kis tarah ka koi dawa ya wasta ya 
hag nisbat makamat wa mwblghat mundarja 
bala nakin raha. Har do mawhwbam ka hag 
hai mujh ko aur more lawahtkan ko ainda 
nisbat makanai wa mubkghat mundara 
bala ke kuchh dawa nahin raha aug wa hoga. 
The translation in the paper book - being 
faulty in some respects, we have thought it 
beat to reproduce the document in Homan 
(14) 31 A, 808, 6 A, L. J, 420, 2 Ind. Cas. 474. ‘ 
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Urdu bere. Mr. Hukeh Ohand tried to argue 


that the deed was a mere fiction and that it 
was not proved as the original was not on 
She record. Both contentions we have 
overruled, the former as there is nothing 


. to support the idee, and the latter because 


no objection was taken at the proper time 
to the use of a certifled copy. As a 
matter of fact the original is in Court, be. 
ing on the record of the previous suit of 1894, 
1895. 

-~ in our opinion the deed recited that first 
Re. 10,000 cash bad been given to one 
lady, and to the other He. 5,000 and half 
of a hareli and of three shops; and goes on 
to say (a) that the ladies may keep the said 
monies as they please and spend them as they 
please, and (b) that now the exeoutant gives 
(Aiba) the kareli and the three shopa out-right 
to the ladies ;‘and more than once ib is 
said that the exeoutant and his heirs shall 
have no right in or concern with or claim to 
either the sums of money or. the immove- 
able property gifted. In-ouropinion this 
is sufficient warrant for holding that the 
deed was one of out &nd out gift of full 
rights. Previously there had been partial 
transfer -of property to the ladies for 
maintenance, but this deed goes farther 
and gives full ownership. The moveable 
and immoveable property is lumped to- 
gether in the phrases by whioh the exe- 
cutant disclaims all farther interest in it. 


"Mr. Hakm Ohand is tinable to present to 


us any intelligible -argument to` meet the 
above: he keeps harping on the fast of the 
donees being females, which, as we must 
hold, is beside the mark. He admits that 
in Gaspai^ Rao v. Ram Ohander (4) 
which he calla one of his strongest 
cases, the decision would have been in 
favour of the donées had they been males; 
and we can, therefore, almost assume that 
in the present case also had the donees | 
been males he would admit that he had 


.no case. 


« In these circumstances, ib 18 not necessary 

to go into the question of res sudtoaia. 
Woe accept the appeal and dismiss plaintiff's 
suit with costs throughout. 
ppeal allowed, 


BISHEM DAS €. JIWA BAM, 


PUNJAB CHIEF COURT. 
Frest Orvi Arrear No. 1071 or 1910. 
Augnat 15, 1911. 
E Present: —Mr. J antioe Johnstone. - 
BISHEN DAS—JUDGkBKT-DEBTOR— 
= DEFFRDANT— APPELLANT 
certus 
JIWA RAM-—DIOB&EE-HOLDER-——Í'LAINTIFT— 
RESPONDENT. 
' Ezøewuiion of decree —Árrest of judgmeni-debtorz— 
When allowable. 
Ordinarily, if for & number of years a dooree-holder 
is active in to execule hia decree, and if the 


^ failure to recover the deoretel money is due vo the 
obstroction and bad faith of the judgment-debtor, 


-there would be good ground forordering arrest. -> 
But where there is no bad faith m the oonduot of 
ihe judgment-debtor and there is no reason whatever 
to suppose that he wishes to keep the decree-holder 
ont of his money, the Court should grant the judg- 
ment-debtor a regsonable time within which to pay 


the money due under the decree, endif during this ^ 


time the Judgment-debtor shows negligence and has 
nob prooeeded with necessary vigour, the question 
whether or not. he deserves arrest shouta be re- 
considered. 


Miscellaneous farther aooi from the order 
of the Divisional Judge, Rewalpindi, dated 
3rd October 1910,°oonfirming the order of the 
Snbordinate Judge, Rawalpindi; 
September 1910, ordering arrest of the ap- 
pellant. : 


Mr. Nanak Ohand, for the Aspallint- 
Bhagat Govind Das, for the Respondent. . 


Judgment.—Inthis case Mr. Nanak 
- Qband has explained the details of the past 


history of the two decrees in’ connection 
with which Jiwa Ram wishes to arrest and 
imprison Bishen Das, judgment-debtor. In 
one of those decrees, Bishen Das was merely 
a surety andin the other he was a principal 
debtor. The decrees were both passed in 
the middle of 1905. 
nate Judge in a short order, which does not 
show that he really appreciates the history 
of the case, hasordered the arrest of the 
judgment-debtor, chiefly on the ground that 
the decree was then about five years old 
and yet none of the money had been realized: 
Ordinarily, no doubt, if for five years a decree- 
holder is active in tmying to: execute his 
“decree, and if the failure to recover the dec- 
retal money is due to the obstruction and bad 
faith of the judgment-debtor, there wonld be 
very good ground for ordering arrest ; but the 
history of the present case shows a very 
different state of affairs, Biahen Das has 
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-was allowed by the 


dated 2nd 


The learned Subordi- 


(1911 


: 
himself gota deoreo for Ra. 11,000 odd 
against his brother, Diwan Ohand, the dec- 
ree bearing datethe 8lst August 1908. He 


‘tried to execute that decree but had not suo- 


ceeded in the attempt when these two tlearses 
were passed against hit. Jiwa Ram having ~ 
applied for execution soon after he got his 
decree, Bishen Das‘in a way that showed hia 
good faith, suggested that Jiwa Ram should ~ 
attach the decree against Diwan Ohand and 
should himself proceed to execute it. This | 
Oourb in, which ¢that-- 
decree at that time was, but Diwan ‘Chand 
made objections and appeals, and finally on 
80th November 1907, the Chief Court held 
that Jiwa Ram had no power to exeoute the 
decree against Diwan Chand but at most 
could only have it-sold by auction. Baffled 
in thid way, Jiwa Ram naturally applied for 
the sale of the decree by auction, and equally 
naturally Bishen Das objected and offered 
security. It is obvious that Bishen- Das, 
whose decree was on &ooount of his share of 
the family property, would have lost enor- 
mously by auction of the decres because it is 
well-known that such decrees fetch very 
little when put up to auction. .Aotion waa 
~ taken under. section 305 of the old Oivil 
Procedure Code, and Bishen Das gave bevo- 
rity, and then proceeded to try t9 execute his 
decree himself under sgnotion of the Court, 
the decree remaining .for practical. purposes 
under attachment, Bishen Das objected; and 
also appealed regarding Jiwa Bem’ g next ap- 
‘plication for execution urging that’ the - 
&rrangement already made, under whioh 
Jiwa Ram was to get his decrees satiafled- 
out of the proceeds of Diwan Ohand’s decree, 
was quite sufficient safeguard for Jiwa Ram's 
interests. _ Execution of Jiwa Ram's decred 


WAS, therefore, postponed pending final orders 


of the Ohief Court, which were ` passed on ` 
10th December 1969 in favour of Bishen 
Das, the latter then prooseded to execute 
his decree against Diwan Ohend, but some 
dispute arose as to the exact amount due and 
on 9th December 1910, there having been an 
appeal to this Oourt; ihe case was remanded 
to the District Judge for investigation as to 
what the proper amount was. The case of 
Diwan Ohand has now come to a head, and 
Bishen Das has applied fór his arrest and f 
„aleo for execution against his property, and 
it is understood that to-day is the date. of 
hearing in the Cage. 


é 
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In these ciroumstances, it seems that there 
was no bad faith in the conduct of Bishen 
Das. No doubt he objected when his own 
interests were being. seriously threatened. 
But there is no real reason whatever to 
suppose that he wishes to keep, Jiwa Ram 
out of his money. There is reason to suppose 
that Bishen Das’ has no property except 
that fur which he has got a decree against 
Diwan Ohand and looking at the matter in 
this way the whole thing is quite elear. It 
is impossible to suppose that Bishen Das is 
purposely delaying reoovery of:this property 
from his brother, Diwan Chand, in order to 
injure Jiwa Ram. Diwan Chand, by using all 
the devices and stratagems which the law 
allows, is keeping his brother out of his just 
rights, and to arrest that brother now and to 
put him in jail would only ' mean to atop all 
chance of any of the parties having justice 
done to them. 

For these reasons, I allow this appeal &nd 


set aside the order of the Subordinate Judge. 
and direct that this execution case be kept' 


pending for six months. By that time it is 
hoped that Bishen Das will either have re- 
covered adequate suma of money from Diwan 
Oband for the liquidation of Jiwa  Ham's 
claims, or at least it will be clear whether 
the recovery of such sums is possible or not. 
After six months, if the matter is still in 
staiw quo, the Subordinate Judge should, if 
Jiwa Ram moves him to do go, again take yp 
the case and consider what should be done. 
If it appears then that during these six 
mouths bishen Das has been showing neg- 


ligence and has not been proceeding with 


necessary vigour, the question can be re-oou- 
_sidered aa to whether Bishen Das deserves 
arrest or not. 

No order as to costs. 


: Appeal allowed. 





(s. 0. 4 Bur. L. T. 181.) 
LOWER BURMA OHIEF COURT. 
, Oivit Revision No. 107 or 1909. 
April 96, 1911. 
Present:—-Mr. Justice Twomey. 
KARAM OHAND—DzrraxpAgT— ÀPFLIOANT 
UOTEMS 


H. HURDIAL—Ptatatiry—Reseonvesr. 


Transfer of Property Act (IV of 1882), s. 107— Leases ` 


of howses— Oral agreement not agcompanied by possess- 
ston—Amendment of plarnt— Inconsistent olarnn—Rint 
-— Damages for breach of agreement to take on lease— 
< Material irregularity. 
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A lease of a house by ora] agreement is not valid 
unless the oral agreament is acoompanied by delivery 
of possession, A mere agreement is not sufficient to 
wi the relation of landlord and tenant. 

A claim for rent is quite inconsistent with a claim 
$ cag for breach of the agreement to take on 

unda nani cannot be allowed to be amended 
us ats convert a claim for rent into one for da 

A Court, which overlooks the provisions of a Legis- 
lative enactment, oommits & material irregularity. 

Appeal againat the judgment in the Small 
Canse Ooart of Toungoo, in suit No. 207 of 
1909. 

Mr. A. O Dhar, for the Applicant. 

Mr. Israil Khan, for the Respondent. 

Judgment.—tThe plaintif . sued. 
defendant for Rs. 80, two months’ rent of 
part of a houseat Toungoo, at Hs. 15a month. 
Evidence vas produced that the defendant 
had agreed to take the rooms at this rent. 
But it was not proved that the defendant ever 
entered into possession. Plaintiff said that he 
made over the two rooms to the defendant 
who locked them up and gave the key to his 
man Lachman Das. But farther on the pla- 
intiff admitted that hedid not know whether 
Lachman Das was, the defendant's man 
or not. Lachman Das had been living iu the 
house for several month’ before the alleged: 
letting to the plaintiff and continued to livein 
the house up to the time of the suit. Plain- 
tiff'a nephew corroborated him as to the agree- 
ment to pay Hs. 158 month and also said 
that the defendant on the day after the agree- 
ment ‘claimed the rooms and locked them up.” 
But he admitted afterwards that he did not 
see who locked up the rooms. Another witness 
also corroborated the plaintiff as to the agree- 
ment to pay Hs. 15 a month but said nothing 
about the locking up of the rooms. .There is 
on the record a letter from the plaintiff's 
lawyer to the defendant from which the fol- 
lowing is an extract :— 

"I am instructed to'inform you that in fact 
you did not occupy the two rooms belonging 
to my client at the upmost storey of hin 
building at Merchant Street but you had 
agreed to take up those two rooms starting 
from llth Augtfat. From that promise my 
client had been in the expect ‘ation that you 
would any day occupy the two rooms. Under 
that expectation my client had kept the two 
rooms ever vacant. So we charge you for the 
frst month and we shall also charge you for 
the next month as well, dio. &o."' 

If the defendant had really locked up the 


rooms and taken the key, it might properly be 


0 
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held that he had entered into possession. But 


-there.is no trustworthy evidence in support of 


the plaintiff's statement on this point and the 
' letter quoted above is Hibtinotly opposed to it. 
: The judgment does not mention the allegation 
‘ag to the locking of the door at all. The Judge 
apparently rejected it for he based his finding 


entirely on the agreement to take the rooms 


at &rentof.Ha. 15a month and said “I, do 
not think that actual occupancy is necessary 
to become a tenant." He considered that the 
mere agreement was sufficient to establish the 


. relation of landlord and tenant and granted a 
: decree for Ha. 30. 


This decision is plainly KAGET 


Section 107, Transfer of Proporty Act, 1882, : 


(as amended by Act VI of 1904) has been in 
foroe in the Toungoo District sinoe lat January 
1905. The section expressly lays down that 
leases of immoveable property (other than 
leanes from year to year or for upwards of a 
year or.reserving a yoarly rent) can be made 
only (1) by & registered instrument or(2) by an 
oral agreement accompanied by delivery of 
possession. There wae.no registered instrument 
in this case and the cral agreement was not 
accompanied by delivery of possession. 


It is urged that an amendment of the plaint- 


should now be allowcd converting the claim 
for rent into’ claim for.damages for breach 
of the agreement to fao on lease. But the two 
claims are whcelly inconsistent and. I do not 
think that even the wide terms of ‘Order VI, 
rule 17,- would justify auch an amendment at 
this stage. 


1 must hold that in eb the pro-. 


visions of section 107, Transfer of Property 
Act and granting a decrep for rent where no 
legalienancy was provcd, the lower Corrt 
acted with material irregularity in the exer- 
‘cige of its jurisdiction. 
The decree is set aside and the petitioner's 
snit is dismissed with cchta in both Courts. 
 Reititon allowed. 





l (s. c. 4 Bor: L. T. 183.) 

LOWER BURMA CHÍEF COURT. 
Sroomp Orv Arar, No. 184 or 1910. 
March 16, 1911. 

Present:— Mr. Justice Twomey. 
MAUNG KAN AXD OTHNERE—ÀPPELLANTR 

i vÓTPMA, 
MAUNG MYAT THAING-RrgPOxrrMT. 
Mortgage Attestation ty only cne tetinesa— No prcof 
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required when mortgage te admitted by the other mide | 
—REvidence Act (I of 1872), s. 58—Effect of wot im. . 
poaching the informality of the mortgage in the frat - 
Court at the first hearing. 

Where defendanta in their written statement ad- 
maltied that they had executed a deed of mort- 
gage on &ooount of an old debi due by them, and that 


subsequently it was arranged that a third person who 
was not a party to the mortgage should pay the debs’ 
and redeem the land: 

Hela, that this Lele a clear pilalan hah thare- 
lation of mortgagor ‘and mortgagee was established 
between the defendants and the plaintiff and that, 


therefore, the production of the Aer 
unnecessury under the provisions of section f 
the Bvidenoe Act, 

The validity of the mortgage cannot be questioned _ 
in such a cage oven if the deed is abtested by one 
witness only. 

Maung Katy. Maung So, U. B. -R 1897-01, p- 
879, followed. 


A Court can take no account of the informality of. 
a transabiion which was not put in issue. 


Appeal against the judgment of the Divi- 
sional Court of Delta Division in Civil 
Appeal No. 105 of 1909, on the judgment | of 
the Sub-Divisional Court of Yandoon in Suit, 
No. 16 of 1909. 

Mr. Brown, for the Appellants. 

Mr. Maung Pu, forthe Respondent. 


Judgment.—tThe respondent obtained. 
a mortgage decrees for sale of certain landagainst 
the three appellants and the decree was oon-,” 
firmed by the Divisional Court on appeal. The 
first ground of this second appeal is that the 
mortgage-deed was invalid because it was at- 
tested by. only one witness and not two as re- 
quired by section 59 ofthe Transfer of Property 
Act. This ground was taken also in the Divi-’ 
sional Court, but the learned Judge decided 
that there waa’ no force in it because the 
mortgage was fully admitted in the appel- 
lants’ written. siatement. The Judge,’ no 
doubt, relied upon section 58 of the Indian 
Evidence Act which provides that no fact nged 


‘be proved which. the parties or their agents 


agree to admit at the hearing.or which before 
ihe hearing they agree to admit byary writing 
under their hands. It is urged that the appel- 
lants merely admitted the execution of the 
document and not that it was a valid mortgage. 


_ I am asked to hold that the question whether 


there was & valid mortgage or not i8 a question 
of law and that the admissions in the written 
statement do rot dispense with” proof an to - 
thé existence of a valid mortgage. The 
&aQmirsiors in ihe Jat and 2nd appellania’. 

written statements were that they executed a 
eed of mortgage on account of an old debt 


Vol. KI) INDIAN OASES. vs ^ 8g 


SOBRAMONIAW CHNTTT ©. MAUNG PO THA, 


due by them, and that anbsequently it was 
arranged that the Srd appellant who was not 
& party to the mortgage should pay the debt 
and redeem the land. Thus, the lst and 2nd 
appellanta clearly admitted that the relation 
of mortgagor aud mortgegee was established 
between them and the respondent. The pro- 
" duction of the document theraupon became 
unnecessary under the porvisions of section 58, 
Evidence Act. Some of the leading cases on 
this subject are cited in the Upper Burma 
case Maung Kat v. Maung So (1). In that 
caso there was & written agreement to post- 
pone redemption of certain mortgage land, but 
the agreementwas unregistered aud was, there- 
fore, inadmissiblein evidence Itwas heldthat 
proof of theagreement was unnecessary because 
the opposite party admitted theagreement be- 
fore and at the hearing. It may be argued that 
the present case is different because the trans- 
action under consideration is one whicH is re- 
quired by law to bein the form of a registered 
document wilh two attesting witnesses, whero- 
as in the Upper Burma case the agreement 
might haye been effected by mere word of 
mouth. But I think thesame principle applies 
in both cases. The Oourtcan take no account of 
theinformality of & transaction which is not 
putinissue, It was open to the appellants in 
the Court of first instance to put the plaintiff- 
respondent to proof of his mortgage, and if 
- they had dons. 8», the suit would probably 
have failed. As they did not chose to do 89, 
the Divisional Court was right in disallowing 
their plea in appeal that the mortgage instru- 
ment was defective. As regards the second 
ground of appeal, il can find nothing to 
indicate that the respondent waived his claim 
against the Ist and 2nd appellants. They 
told him that the 3rd appellant (sn of 
the Ist appellant and younger brother of the 
Qnd appellant) would pay up, and he made 
repeated demands accordingly from the 3rd 
appellant. Aa the 3rd appellant declined 
to pay up, the respondent brought his 
suit against the Ist and 2nd appellants, 
t.e., the mortgagees and .the 3rd appel- 
lant. was added afterwards as o defend- 
ant. The only legitimate inference is that 
ihe respondent was willing to receive pay- 
ment from the 3rd appellant on account of the 
lat and 2nd appellants. Bub no waiver can 
be presumed. . 


(1) U. B. R. (1897-01) p. 879. 


sa 


The 8rd ground.of appeal, that the lower 
Courts should have ‘placed the burden of 
proof on the respondent, haa not been pressed. 
It is clear that the mortgage being admitted 
and the lower Courts having found that the 
mortgage instrument was not returned 
to the 3rd appellant Po Thaing alleged by- 
him, the barden of proving svtisfaction of 
the mortgage was on (he mortgagors. 

The lower Oourts ‘erred, however, in 
granting relief as against the 3rd appellant 
who was nob aco-mortgagor. The appeal of 
the 8rd appellant is allowed and the suit as 
against him is dismissed but, in view- of the 
defence which he set up and which the lower 
Oourta found to be false, no costa. will be 
allowed. 

The appeal of the let and 2nd appellante 
is dismissed with costa, 
Appeal dismissed, 





(s. c. 4 Bur, L. T. 183.) E 
- LOWER BURMA OHIEF OOURT. 

Civi, Recusas No. 27 or 1908. 

May 28, 1909. 
Present: —Mr. Justice Bell. 
P. R. M. P. 8. SOBRAMONIAN OHETTY 

— PLAINTIFF ee 
versus C : 

JMAUNG PO THA—Deranpasr. 

Civil Procedure Code (Act XIV of 1882), s. 17, Kap. 
I--Jurisdiction - Suit on a pro-moie esscwled in the 
mofussil but endorsed at Eingoos—Üauss of action— 
Madorsement part of the causa. of action — Bendence— 
Temporary — Government servant, 

The endorsement and delivery of a negotiable in. 
stroment within the territorial limits of the pena 
tion of a Court is sufficient to bring a suilt on the 
instrument within the jurisdiction of that Oourt, 
even though the note was executed outside the limits 
of the Court's jurisdiction. . 

"OQause of action" means end includes every fact 
which, if tiaversed, it would be necessary for a 

laintiff to prove in order to support his right to the 
Judipti edt of the Oonrt. Endorsement being oneof 
these facts,a part of the cause of action arises at tho 
place where a pro-ngte is endorsed. 

A person in Government service ,who la liable to be 
sent to various placds and may bly be lofb at ono 
place for several years, cannot De mid to havea lodg- 
ing, at the place where he is stationed, for a temporary 
purpose only within the meaning of Explanation I, 
to section 17 of the Civil Procedure Code, 1833. 

Mr. J. R. Dass, for the Plaintiff. 
Mr. D. R. Oung, for the Respondent. 


Judgment.--This isa snit to reoover 


‘a gam of Ra. 2,800 principal and interest 


# 
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due on & promissory-note executed by the 


defendant at Gyobingauk in favour of the: 


firm of P. L. R. M. Intchman Ohetty. 
The note was executed on the 7th April 
1906 and was payable on demand, 


The plaint alleges that on the 11th Angust - 


1907 at Rangoon, the payee endorsed and 
delivered the note for valuable consideration 
to the plaintiff; that nothing has been paid 
for principal avd interest and ihat the 
amount due is He, 2,800. The defendant 
has put in a written statement in which he 


does not, in any way, challenge the claim on. 


the. merits but he states that, as he does not 
reside within the jurisdiction and it appears 
“son the face of the note that it was executed 
outside of Rangoon, this Oourt has no jurisdic- 
tion to entertain the present suit. He is 
described in the plaint as residing in Rangoon 
but it now appears that, though he owns a 
house in Rangoon, he is in the service of 
Government as an Inspector of Police and 
left Rangoon for Tharrawaddy on transfer 
about 10 days or s fortnight before the suit 
was filed. 

To determine the question of jurisdiction 
three issues of fact were framed:— 

1. "Was the original consideration- 
money paid in Rangoon? . 

2. Was the pramissory-note endorsed in 
Rangoon? . 

3. Waa the permanent ‘dwelling of ‘the 
defendant in Rangoon on the 
date when this suit was instituted? 

The'defendant haa called no evidence and 
the only evidence before me is that produced 
on behalf of the plaintiff, 

In regard to the 1st issue, the plaintiff has 
failed to establish that the original oonsider- 
ation was paid in Rangoon. This issue, 
thersfore, must be in favour of tke defend. 
ant. 

The plaintiff has produced  evidenoe 
which establishes that the promissory-note 
was endorsed and delivered to him in 
BReavgoon for valuable confideration. The 
2nd issue, therefore, must be found in his 
favour.: 

As to the 3rd issue, plaintiff has proved 
that the defendant's wife and -son live in a 
housein Rangeon of which headmittedly is the 
owner, and that he lives there whenever he 
comes to Rangoon. If, therefore, -he had 
only a temporary Icdging eleewhere, I think 


‘there can. be no doubt that this must be 
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regarded aa his permanent dwelling withinthe 
meaning of Explanation I to seotion 1" of 
the Code of 1892, which was in forte when: 
this suit was instituted; but, as a matter of fact, 
I do not think it oan be said that his residence 

at Tharrawaddy was alodging for a temporary 
purpose only: It seems to me thab where 
a man-is in Governmeztservice liable to be. 
sent to various places and may poasibly be left 
at a place for years together it ia not possible 
to hold that he has a lodging, at the place ab 
which he is stationed, for a temporary 
purpose only, within the meaning of Explana- ` 
{ion I. Ithinkthat Explanation refers only 
to residences of s short and casual oharaoter. 
On the 3rd issue, therefore, 1 find that he hes 
a permanent dwelling in Rangoon, but that 
doer not constitute residence within the 

meaning of section 17 as his residence at 
Tharrayaddy is not a lodging for temporary 
purposes only. Thequestion of juriadiolion, 
therefore, resolves itself into this: Is 

tndorsement and delivery of a negotiable 
instrument within the jurisdiotion of the 
Court Bufficient to enable the Courb'to hold 

that the cause of action Arizes within the —. 
jurisdiction for the purpose of section 17 of 
the Civil Procedure Code, 1882? I think it 

does. Olearly, if. the oase turned on the 


“words of clause’ 12 ofthe Letters Patent of 


the Oaloutta High Court it would be so. 
There are numerous rulings upon the words 
used in that clause, "if the cause of aotion 
shall have arisen either wholly or in part 
within the local limits,” that the words “ cause 
of action” mean and include every fact which 
would be necessary for the plaintiff to 
prove, if traversed, in order to support his 
right to the judgment of the Court. Olcarly 
endorsementis one of those facts and for 
that reason it was held in the case of 
Roghoonath Misser v. Gob*ndnaratn (1), that, 
where an endorsement ofa hundi took plage 
in Oaloutts, the hundi having been drawn 
and being payable ont of Calcutta, part of the 
cause of action arose in Calontta, go as to 
give the Court jurisdiction. I see no reason 
for attributing a different meaning to tha 
words ‘cause of action” in segtion 17. I think 
Explanation III shows that the imtention of. 
the framers of tke section was toinclude in 
the words ‘cause of action” any matcrial 
portion of the facilis necessury to establish 
plaictifi’s right. It does not seem to me 
(1) 28 0. 451, M 
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that the legislature oould have idtondad. 
that the Explanation should be exhaustive 
on all poesible portions of the cause of action.. 
If so, I do not think they would have set out. 
their intention in this way in an Explanation 


— to the main part of the section, nor do ] see. 


|” anything in the language of the Explanation 


to lead one necessarily to that conclusion. 
Clearly, if section 20 of the present Oode 
were’ taken into account, this endorsement 
would be sufficient to give the Court 
jurisdiction, bat I do not think 1 can treat - 
the Code as retrospective on this point of ' 
jurisdiction, I hold that the cause of" action 
has arisen in Rangoon within the meaning of 
section 17 of the Code of 1882 and this Court ` 
has jurisdiction to entertain the present suit. 

The plaintiff having proved all necessary 
facis there will be a decree for the amount 
claimed with costa and interest pending suit 
on He. 2,000 at Re. 1-—-14—0 per oent. per 
mensem and interest on decree at 6 per cent. 
per annum. ‘ : 


(s. c. 4 Bur. L. T. 185.) 
LOWER BURMA OHIEF COURT. 
SECOND Civi, AppsaL No. 191 or 1908. 
May 31. 1909. 
Present:— Mr. Justice Moore. 
. MG SHWE PAUNG-—APPELLANT 
perius 


MAUNG ON AND ANOTHER— RE£PONDNNTS, 7 
Tamitation Act(XV of 1877), Sch. II, Art. 142— Mort- 
gage—Adverve posseasion by mortgagse—Redemption— 


Abridgment of period. 


1 


The mere assertion of title by 
sion cannot reuder their 


in posses- 
on adverse or 


. abbreviate the period ‘of law allowed to the mortgagor 


to redeam, 
Ali Muhammad v. Lalta Bakhsh, 1 A. 056, and Bhag- 


tani Govind v. Kondi, 14 B 270, approved. 


Neither the laches of the mortgagor nor an asser- 
ition of title by the mortgagee affect the period for 
“redemption. 

Tanji v. Nagamma, 3 M. H. O. B.187, followed, 

The mere fact that the mort gageos’ names appear 
in the Revenue Registers as owners, is not mfficient 
evidence of adverse possession so as to deprive the 
m r of his aquity of per E. orto shorten 
the period allowed to him to sue. 


Appeal &gainBb the "d&eree of the District 
Court of Prome, passed on 18th July 1608, in 
Civil ‘Appeal No. 90 of 1908 dismissing the 
appeal of the appellant eu seine 


b a Yo 


‘sion is the fact that responden's' 
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the decree of the Township,, Court, Hmawszar | 
dismissing the suit i in Civil Bégular No. 159 
of 1906. 

Mr. S. N. Sen, for the Appellant. 

Mr. Patel, for the Respondents. 

£ udgment.—tThis case was remanded 
for trial of the quegtion whether respond- 
extts had proved adverse possession for ‘more 
than 12 years. Their pessession, admittedly, 
originally bagan as that of mortgageos. 

The mere assertion of title by mortgagees 
jn possession cannot render their possession 
adverse or abbreviate the period of law allow- 
ed to the mortgagor to redeem—-Vide Als 
Muhammad v. Lalia Bakhsh (1) and Bhagvant 
Govind v. Kondi (2). 

In the case of Tanji v. Nagamma (8), 
the Court went so far os to say that 
the mortgagor’s time for redemption: can 
ba abridged by no process whatever. It js 
certain that neither laches of the mortgagor 
nor assertion of title by the mortgagee will 
affect the period. 

Here the only evidence of adverse posses- 
names 
appeared in the Revenue Registers as owners 
since 1889.90. If plaintiff was aware of 
this and took no steps. he might be 
estopped from setting up his’ mortgage 
against a third party. "But I' cannot see 
how the fact of defendant's names appear- 
ing in the Revenue rolls can be held to de- 
prive appellant of his equity of redemption 
or to shorten the period allowed to him to 
sue. . 

I, therefore, set aside the indgnients and 
decrees of both Oourts. .Appellant will 
get a decree for redemption of the land in 
suit on payment of Rs. 135. As he has 
succeeded on’ technical grounds, I shall 
make no order as to costs. Six months 
from the date of this decree allowed for 
redemption. If the appellant fails to redeem, 
the property to be suld. 
| . Appeal alowed, 


(1) 1 A. 655. 
2) 14 B. 279. 
8) 8 AL H. C.B. 187. 


an 


bad 
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ABDULLA t. MÀ © KIN., 
(s. c. 4 Bur. L. T. 185.) 
LOWER BUBMA OHIEF COURT. 
Oivin Revyieron No. 95 or 1909. 
December 17, 1909. 
Present:——Mr. Justice Parlett. 
, ABDULLA alias MAUNG DOOLA amp 
ANOTHER— A PPLIOANTS 
cereus 


MA E KIN, sr urge QUAEDIAM, BÀ KYIN, 


: LEGAL RAPRASEXTATIYR OF MÀ HNIN YE— 


RESPONDENT. 
— Keidence Act (I of 1872), s. 82— Meaning of the words 
"en the ordmary cowrse of business", 

The phrase "in the ordinary course of business" 
in section 88 of the Evidence Act is used to 
indicate the current routine of business which was 
usually followed by the pearson whose declaration it 
is sought to introduce. 
kb Ningawa v. Bharmappa, 23 B. 68, followed. 

' Where there is not only no evidence that there was 
any such current routine of business but actually no 
evidence that the practice had ever been adopted on 
any other occasion, muoh less that it was habitually 
ad on all occasions: 

| Held, that a statement made by a person, since de- 
ceased, to'his wife, that the defendants had asked him 
to lend them money and that he had lent them money 
on an on demand note was inadmissible. 

Application for revision of the decree of 
the District Court of Prome in Civil Appeal 
No. 40 of 1909. 

Mr. Ormiston, for the Applicant. 

Mr. Moy Owng, for the Respondent 

Judgment,—The ground on which 
Revision is sought-is that the statements 
of decessed Aung Kyaw Zan _to his wife, the 
plaintiff, were wrongly admitted j jn evidence. 
The District Judge admitféd them under 
section 32 (2) of the Evidence Actes made 
in the ‘ordinary course of business. He 
wiitt8:— Aung Kyaw Zan and she were 
in irede together. It was natural for him 
to consult and inform her of his transactions 
and to ket her consent. It was particularly 
natural, corsidering the leading part Burmese 
women play in business.” The question is 
not, whether it is natural that he should 
have consulted her about this irarsaction, 
but whether it was bis regular practice to 
make statements of the kind to her regard- 
ing all his lcans and whether the statements 
new in question were made "im pursuance 
of such practice, Referring.,to the words 


-ocourrirg in this seoticn, the Bombay High 


Conrt held ibat" the phrase was apparent- 
Jy veed to indicate the current routine of 
business which wes tsually followed by 


‘the puson whcse declaration it is sought 
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to introduce.” [Ningawa v. Bharmappa (1)]. 
In the present case, there is not only no evi- 
dence ibat there was any suoh current 
routine of business but actually no evidence 
that the practioe had ever been adopted on 
any other occasion, much less that ib was 
habitually adopted on all occasions. 

There is not even evidence that plaintiff 
and her husband were in trade together. 
Allthat I find she says is that her pro- 
periy and her husband’s was joint, but 
there is no evidence that she wasa pariner 
in the money-lending business. 

The District Judge’s conclusions were 
based on surmise and not on evidence and 
are not sound, 

I hold that Aung Kyaw Zan’s statements 
that the defendants had asked him to lend 
them Ré:~100‘and that he had lent them 
Rs. 100 on an on demand note were in- 
admissible. 

The evidence which remains is insufficient 
to warrant a decree being given to plaintiff. 

J, therefore, reverse the decree of the Disg- 
tmot Court and restore that of the Township 
Oourt with costs in all Courts. 

N.B.—After ihe above order was de- 
livered, the applicant filed a petition for rea- 
toration of the appeal and canoellation of 
the above order on the ground that the re- | 
spondent was dead atthe time the applica- 
tion was heard. This application was grant- 
ed anda minor Ma E Kin was brought on 
the record as legal representative of re- 
Ma Hnin Ye deceased and one 
Manng Ba Kyir was appointed her guardian 
ad litem, The case was then aghin heard by 
ihe Honorable Chief Judge and the follow- 
ing order was passed :— 

Fox, C, J. (80th Janumy 1911)—1 agree 
in Mr. Justice Parlett’s view that the 
statements said to have been made by Aung 
Kyaw Zan to his wife were inadmissible 
in evidence and that there was no suficient 
evidence to warrant & decree being given to 
the plaintiff. 

The decree of the District Court is re- 
versed and that of the Township Court rea- 
tored, the respondent as legal representative 
of Ma Hnin Ye to pay the defendant's costs 
in all the Courts. s 
- Petition allowed, 
(1) 23 B. 68, i 
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,MAUKG HMWE t. MÀ LUN AUNG. 


(x. c. 4 Bur, L, T. 188.) 
LOWER BURMA OHIEF COURT. 
Sroonp Crvin Appgat No. 108 or 1910. 
. April 27, 1911. 
Present; —Mr. Justice Twomey. 
- MAUNG HMWHE-—A»rPELLAXT 
versus 


MA LUN AUNG—Bessonpenr. - 

Partition—-Gift— Mutation of names —Notwe to mort- 
gagee af claim—Eiffect of a subsequent mortgage on 
family partition— Transfer of Pip Act (IV of 1882), 
as. 4l, 1239—Bpecific Relief Act (I of 1877), s. 43, 
proviso—Mortgage by third person —Deolaratory nat 
by real owner— Buddhist law. 

A declaratory suit by the real owner that a mortgage 
effected by she person in Possession does not affect 
the property is notrepugnant to the proviso to section 
43 of the Bpeoifio Relief Act. It isnot necessary in 
such a case to seek the cancellation of the mortgage 
instrument or possession of land. 

Where a Burman Buddhist, on his second marriage, 
transferred the joint property of himself and his 
first wife to their daughter by way of inheritance 
evidently with the intention of keeping the land out 
of the hands of his seoond wife:— 

Held, that the transfer operated asa partition of 
inhoritanoo and not as a gift. . 

T between fathar and daughter is not 

merely because the father asmgns to the 
daughter & larger ahare than aho could claim under the 
ordinary law of inheritance or if the father thinks it 
expedient to make ‘over the whole of the joint pro- 
perty to the daughter. . 

A transferee cannot be allowed the beneflt of the 
principle contained in section 41 of the Transfer of 
Property Act when the slightest inquiry would have 
sufficed to acquaint the mortgagee with the fact that 
the land stood in the real owner's name in the Revenue 
maps and registers. 

Appeal against the dearee of the District 
Oourt of Promein Civil Appeal No. 7 of 


1910, confirming the judgment of the Town- 


ship Courb of Paungde in Civil Regular’ 


No. 820 of 1909. 

Mr. K. B. Bannerjee, for the Appellant. 

Mr. Harvey, for the Respondent. 

Judgment, The plaintiff, Ma Yi,a 
minor, (who sues through her grandmother 
Ma Lun Aung), is the daughter of Po Thin 
by a former wife, When Ma Yis mother 
died, Po Thin married again, his sedond 
wife being Ma Ngwe Yin. After this seoond 
marriage, he went to the Thugyi and 
reported that he made over some 6 aores 
of land, which was the joint property of 
himself and his first wife, to their daughter 
Ms Yi, by way of inheritance. This was in 
March 1906 andthe land bas stood in the 
minor Ma Yi'a-name ever since, though Po 
Thin has continued to cultivate if. In 1909, 
Po Thin mortgaged the land for Hs. 400 to 
| ‘Maung Hmwe, the present appellant, This 


+ 
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suit was then brought against Maung Hmwe 
and Po Thin for a declaration thst the mort- 
gage instrument cannot affect the land as 
itis the plaintiff Ma YE J property, and. not 
Po Thin’s. 


Both the lower Courta have held that the 


transfer of 1906 operated a3 a partition of 


inheritatce and that Ma Yi is entitled to 
the declaration which she claims. The firat 
ground of this second appeal is that ths anit 
must fail under the proviso to section 42, 
Specific Relief Act, because the plaintiff 
could have claimed farther relief, 013. 
cancellation of the mortgage instrament ‘or 
possession of the land. The cancellation of 
the document would notafford any substantial 
relies beyond the declaration that the docu- 


‘ment cannot affect ‘the land. It was nob 


necessary for Ma Yi to demand possession 
beoanse she had not been dispossessed. She 
was content that her fathsr Po Thin should 
remain in possession a8 her trustee until she 


. wanted the land herself. I think the proviso 


to section 42 is not applicable to the case. 
Both the lower Courts have found thai the 

transfer of the land to Ma Yi in 1908 WAS by 

way of inheritance. It appears that. this is. 


‘the only piece of land which Po Thin and his 


firat wife possessed and i6 is argued that as 

the whole of the land was given over, the 
transaction cannot be regarded AS a pariiiion, 
but must he tragted as a gift; consequently, 
that the provisions of section 123, Transfer 
of Property Act, should be applied, and that 
the gift was waa for-wádb ota registered , 


instrument of gift atteated by two witnesses. 


A partition between father and daughter is 
not invalid merely becanse the father 
assigns to the daughter & larger shere than 
she could claim under the ordinary law of 


inheritance, and if, for family reasons, the 


father, on marrying &seoand wife, thinks it 
expedient to make over the whole of the 
joint immoveable property to the daughter 
I cannot see that the transaction should be 
treated otherwise than as & partition which 
lies outside the scope of the Transfer of Pro- 
perty Act. The "motive in this case WAS 
clearly the father's desire to keep the land’ 
out of the hands of his second wife who, it 
appears, had treated him scurrily by making 
over her own property to her father. Ma Yi's 
grandmother, Ma Lun Aung, stated that Po 
Thin kept for himself 150 baskets of paddy, 
atickal of gold, & pair of bullooks worth 
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"Re. 150, and some silver ornaments. Even if 
. the moveable property retained by Po Thin 


, was less in value than the land made over 


to Ma Yi, I do nof think the trankaction 
should, on'that account be treated, as anything 
but & partition. Partitions of family pro- 
'periy by &greement do not ‘always comply 
‘exactly with the rules laid down in the 
Dammathats, But they are none the less 
valid and binding on that account. Maung 
Po Thin cannot be allowed to treat as a 
` nullity the partition of -1906 by whieh he 
' made over, thé land in suib to his daughter. © 
There is nothing unusual or improbeble in 
‘a father, when he takes & second. wife, 
effecting a partition with his only daughter 
even if she be aminor, and I think the 
lower Courts were right in construing the 
‘transaction according to its ostensible mean- 
dng, and in rejecting Po Thin’s plea that ` 
the transfer to Ma Yi- was only a, blind 
and that he merely meant her name ‘to be 
put in as co-owner of the land as & temporary 
- expedient. 

It is contended that the mortgagee Maung 
Hmwe (appellant) was a bona fide transferee 
for value, without notice -of Ma Yi's claim. 

- and, therefore, that the mortgage should hold 
good. It is true that Po Thin oontinued -in 
‘possession after the transfer of. 1906 and 
was, therefore, the ostensible -owner. But 
Maung. Hm¥e cannot be allowed the benefit 
of the principle contsinél-im section Al, 
Transfer of Property Act, for he Garin 

. failed to take reasonable oere. The lund 
shad stood in Ma Yi's name for three years 
in the Heyenue maps and registers and the 
slightest inqairy would have suflileed to 
acquaint the appellant with this fact. Indeed, 
it may be presumed that he was aware of it 
for he lives within call of PoThin. ` 
, lsee no grounds for interference and dis- 
miss the appeal with costa. 

Appeal dismissed. 


pan aan 
TD 188.) 
- LOWER BURMA CHIFF COURT. 
Civi, Recorar No. 477 or 1910. 
- Marck 21, 1911. 
Present:—-Mr. Justice Ball. 
KASTUROHAND DAGA—PraixTIFY 


Me tersus ; 
„MAUNG HA THAW axp AKOTHER— 
DxraxpasTS. 
A'ncadmcnt of pliint— Change ieee by the new 
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ÜCode——Oour?s eniended powns—Plaintif’s neglect to 
be remedied with sufficient compensation to defendant. 

Bection 58 of -the old Oode of Civil Procedure, 
exprosely provided that a plaint should not be amend- 
ed so es to convert a suit of one character into & suit 
of another and inconsistent character. That Hmi- 
tation on the Court’s power has been omitted from 
Order Y1, rule 17, of the new Code, 


The cases with regard to amendment must be - 


regardéd as falling under two heads—frsi, - those 
in which the amendment is sought to be made ab 


‘the hearing of the suit and secondly, those in which it 


is sought to be made before such hearing, or in 
which, if the suit were called on for hearing, it 
were intended to grant an adjournment to enable the 
defendants to meet the new case ses up. 

Plaintiff made an application for leave to amend 
the first paragraph of the plaint which, as originally 


framed, alleged that, by a written agreement ofthe. ' 
‘1st December 1900, the plaintiff agreed to advance 


money to first defendant from time to time on the 
ty of goods to be deposited by way of pledge 
for such advances and that promissory-notes were to be 
executed. It was clear from the agreement relied on 
that its effect only related to the first of the advanoes 
and the plaintiff now sought to set up a succession of 
advances made on oral agreements. _The queation 
was whether such an amendment should be allowed: 
Held, that the original framing of the plaint was a 
pure error due to- neglect and that “it was not 
fraudulent or intended to overreach’’, nor could it be 
maid to be such an error that the other ede could not 
be'compensated in costa. 
Held, therefore, that the proper course to take, 
under the circumstances war to allow the dmend- 


“ment and to compensate the defendanta as fur 
as possible for loss occasioned to them by all stepa .: 


taken inthe actionup to the present date ATSE 
become infruciuous. . 

Order.— This is an applioation for 
leave to amend the Ist paragraph of the 
plaint. The pleint as originally framed 


alleged that by a written agreement of the 


2ist Desember 1909 the plaintiff agreed to 
&dvance money to lab defendant from time 
to time on the security of goods to be deposit- 
ed- by way of pledge for such advances, 
and promissory notes were to be execut- 
ed.. It is clear from the agreement relied 
on that its effect only related to the first 
of these advances and the plaintiff accord- 
ingly now -seeks to sob up a succession of 
advances made on oral agreements. The 


question is whether such an | agreement ought 


to be allowed. 

I wil deal first with the objections raised 
by Mr. Alexander for the lat defendant. He 
relies chiefly on & number of cases cited in 
Mulle's Civil Prooedure Code, 3rd editirn, 
page 380. I do not, however, consider that his 
contention. ought to prevail. lt must be 


remembered that the provisions of the 
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Code of Civil Procedure on this point have 


been very materially altered by the new 
Code. Section 53 of the old Code expressly 
provided thats plaint should not be amend- 
ed so as to convert a suitof one character into 
a suit of another and inconsistent character. 
That limitation of the Court's power has been 
omitted from Order VI, role 17, which 
governs the present case. 

It seems to me that tbe cases with re- 
gard to amendment must be regarded as 
falling under two heads—/irsí of all those 
in which the amendment was sought to 
be made at the hearing of the guit; secondly 

‘those in which, it was Bought tobe made 
before such hearing or in which, if the 
suit had been called on for hearing, ib waa 
intended to grant an adjournment to enable 
the defendants to meet the new case set up. 
As regards amendments 
made at the hearing, the éffect of the 
oases has been summarised in the Annual 
Practice, 1910, Vol. T, p. 380, and they pro- 
veed on the unfairness of requiring the eppc- 
nent suddenly to meet a case of which he has 
had no notice and for which he has not pre- 
pared. That consideration does nob -arise: 
where the hearing is not procesded with forth- 
with after the amendment. In the second class 
of cases where the hearing i8 nob about to pre- 
peed forthwith, I think the decisions come to 
this, that the Court ought not to refuse to al- 
low an amendment simply because it intro- 
duces a new case but that it should do ao, 
where the amendment will turn tbe action 
into one substantially of a different character, 
which would more conveniently be the sub- 
ject of & fresh suit. This last proviso is il- 
lustrated by the decision of Mr. Justice 
Romer in Haletyh v. Goshen (1), and at 
the foot of page 8l he points out & number 
of inconveniences that could have arisen in 
that case, if the plaintiff had been allowed to 
amend and continue the same action. In this 
case, however, no such inconveniences have 
been suggested and I fail to see how it can be 
said that it will be more convenient to try 
the issues that will arise in a separate action 
than it will be to try them in the present ac- 
tion. It is quite clear that the original fram- 
ing of the plaint was a pure error due to neg- 
lect and that it was not “fraudulent or intended 
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Bought to be. 


(1) 87 L. J Oh. 69,1 Oh. D.78; 77 L. T. 420; 46 W. 
po, = dE 
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to over-reach” to use the language of Bowen, ~ 
L.J , in Oropper v. Smith (2), nor do I sae how it 


‘oan be said to be such an error that the other 


side cannot be compensated in coste. Ib is 
suggested that the attachment and sale took 
place wrongfully on the faith of the case be- 
ing governed by this written document, but 
it is clear that the plaintiff was equally entitl- 
ed to attach and sell if there was an oral 
agreement, such as he now alleges, while, if 
it is proved at the hearing that he was not 


entitled io adopt the steps he took, the de- 


fence stil will have their appropriate 
remedy. " 
The 2nd defendant claims bhat ho ought 


,to be compensated. for the loss, sustained by 


him in not knowing at the hearing of the 
criminal case what really was the case which 
the plaintiff eventually waa going to seb up. 
Bat I do not see how auch damage, if any, 
can be taken into account in this connec- 
tion. 

In my opinion, the proper course to take in 


the events, which have happened, ia to allow 


the amendment and to compensate the defend- 
anis as far as possible for loss occasioned to 
them by all steps taken in the action up to 
the present date, apart from the attachment 
and sale having become infructuous. 

I allow 5 gold mohurs to the lat. defendant 
and 4 gold mohurs to the 2nd defendant as 


costs of and occasioned by the amendment. 
(3) 68 LJ. Oh. 891; 26 Ch. D. 700 at p. 710; 51 L. T. 
733, 83 W. R. do. . á 





(&. o. 4 Bur, L, T. 191.) | 
LOWER BURMA OHIEF COURT. 
Oiva Ravisionw No. 6 or 1910. 
December 16, 1910, 
Present: — Mr. Justice Twomey. 
SEIN TUN U-—APPLIQANT 


versus 


AUNG ZAN U amp OTHELA—H RESPONDENTS, 

Ciel Procedure Coda (Act V of 1908), 0, XXXII, rr. 
5 (d), 7, 8—Pawper. application — Right to go mto the 
merits of the case— Practice — Procedure. 

In an application for teave to sue as a peuper, the 
District ey a without passing any order as to the 
application itself, framed the issues and praneeded to 
try them and subsequently dismissed the olaim to gue 
as & pauper holding under Order, , rule 5 (d) 
“that there is no cause of action to be entertained”: 

Held, thab this procedure was slira vires, Thee 
Court had no jurisdiction to go into the merits of the 
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MUTUYBEBRAPPA OHETTY t. ABDUL KADIR. 


“case until it bad first pessed an order under rule 7 


8) allowing the applicant to sue as @ pauper. 
he Gout as ko mo witir nl made 


Appeal against the order passed by the 
District Judge of Akyab, in Civil Miscellaneous 
. No. 50 of 1908. " 

Mr. Halker, for the Applicant. 

Mr. Lamberi, for the Respondenta. 

Judgment. Sein Tun. U applied for 
permission ío.sue as & pauper for a share of 
the estate of his father’s adoptive parenis.- 
The respondents admitted that Sein Tun U 
wana pauper but contested his application 
by arguments on the merits of the case. 
They admitted that the applicant’s father 
. Pa Pyu was an adoptive son of the deceased 
bot pleaded tater alsa that Pa Pyu had 
accepted Ra. 550 in full satisfaction of his 
claim on the estate and had renounced all 
further olaim. 

The District Court, without passing any 
orders on the application to gue &8 & pauper, 
framed issues and proceeded to try the issue 
as tothe alleged payment of Re. 550 in 
satisfaction of Pa Pyu’s share of inheritance. 
The decision was against the applicant and 
the Court dismissed his claim to sue ass 
pauper holding under Order XXXIII, rule 5 
. (d) thet "there is no cause of aotion to be 
entertained." 

- This procedure. was ‘wlira vires, The Court 
had no jurisdiction to go into the merita 
of the case until it had first passed orders 
under rule 7 (8) allowing the applicant to 
sue asa-pauper. It could only then proceed 
onder rule 8. 

The allegations made by the applicant show 
& good cause of action and the fact that these 
allegations are traversed by the respondents 

is immaterial for the purpose of the pro- 
coodings under Order XXXIII. 

The attention of the District Judge is 
invited to Perobshaw v. Gawri: Dutt Bogla (1) 

and the authorities there cited. 


The order of the District Court is set aside. 
The District Court will proceed with the 
inquiry into the pauperism of the applicant 
and pass æ fresh order under Order XXXIII, 
rule 7. The pondents will pay the 
applicant’ B conte, lender 'a feo 2 gold «ours. 

l Order set aside. 

_()8L B.R. 34. 
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| (s. a 4 Bur, L T. 191) 
LOWER BURMA OHIEF COURT. 
Frest Orvin AppPzAL No. 58 or 1911. 

May 31, 1811, 

Present: —Mr. Hartnoll, Offg. Ohief Judge, 

and Mr. Justice Ormond. 

B. M. R. M. MOTUVEERAPPA OHETTY 

-—— ÁPPELLAXT 


OOTSUS 
. M. 8. SHEIK ABDUL KADER— " 


HESPOEDEBNT. 
Limitation Act (IX of 1908), s. 20—Payment of 
interes? by one defendant ou behalf of another— Burden 


"pun plaintif of proorig authority given by latter to former 


Where two defendants who were nob periners 
executed a promissory-note and the, plaintiff alleged 
that the first defendant made a payment of intérest 
an behalf of the 2nd defendant: 

Held, that {n order to save limitation against the 
2nd defendant, it was necessary for the plaintiff to 
prove an express authority given by the secohd to the 
first defendant to make this payment. 


Appeal against the decree'of the District 
Court of Pegu, passed in Civil Regular No. 28 
of 1910, dismissing ihe suit as against the 
reapbndent. 

Mr. Lambert, for the Appellant. 

Judgment. 

Ormond, J.—' The only question in this 
appeal is, whether an alleged payment on 
7th August 1907 of Rs. 500 by the lat defen- 
“dant as interest on a promissory-note, dated - 
9th-May 1905, which was jointly executed 
by the 2nd defendant (respondent) ‘ghd the 
lsf'defendant, was made with the aufHotity 
of the respondent so as to save limitation as 
against him. The two defendants were not 
partners; it was, therefore, necessary for the 
plaintiff to prove-an express authority given 
by the respondent to the Ist defendant to 
make this payment. The lst defendant is 
the only witness for the plaintiff on this 
point. He says:— Formerly I: had money 
transactions with the 2nd defendant and he 
owed me some money. Ont of that money, I 
took defendant's man and wentand paid to 
the Ohetty (the plaintiff) Bs. 500. I told 
2nd defendant that the Ohetty was pressing 
for payment and he told me to pay out of the 
money I owed to him. (It was I who owed 
him money not he who owed me). It was in 
front of the Chetty's house that he told me to 
pay, about 3 years ago. On the same day I 


‘went to the Ohetty’s house and made the 
‘payment. 


I told Raman Ohetty ibat the 
2nd defendant had told mie to pay Ra 500 
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and asked the Ohetty to send a man with me 
to N. L. 0. T K. R. M. Ohetty's shop. He 
sent a clerk, hia man Supaya with me. I 
wenb with this man to Sitambram and asked 
Sitambram to pay Ra. 500 to Supaya. 
Sitambram said he would pay, and then I 
went away.” 

There is no evidence io show that the 
Bs. 500 was in fact paid. The Ist defendant 
states that about one year later he endorzed the 
above payment on the promissory-note in 
the presence of the respondent who put bis 
mark to the endorsement.. The lst defendant 
admits that he has sold himself to the 
Ohetties, that he owes 5 lacs and that he 
owes the plaintiff about Rs. 10,000. The 
District Judge was right in holding that 
the ‘evidence of the lat defendant was not 
sufficient to entail liability on the 2nd defend- 
ant. The fact that the respondent may not 
have given true evidence does not alter the 
case. The evidence for the plaintiff was 
inauffidient in itself. This appeal, I think, 
should be dismissed. 

Hartnoll, C, J.—I ooncar. 

Appeal dremrssed, 





~ 


(s. 0. 4 Bur. L. T. 102.) 

LOWBR BURMA OHIEF COURT. 
Sprout Secomp Orv Appwan No. 344 
or 1909. 

Jane 5, 1911. 
Prasent:—Mr. Justice Ormond. 
MAUNG TAUNG BO—P.Lastor— 
APPELLANT 
CETTHS 

'VYBAVEN OHETTY—Deraxpant—_ 


Rssroxpanr. 

Attachment of property n the custody ofa Court— 
Ost Procedure Coda (Act V of 1908), O. XXI, r. 53— 
Any other atiachment trregular and ineffective. 

A. obtained & decree against B,in the Tovnshi ; 
Court and attached B.’s paddy in 'execukion thereo 
Subsequently, 0. obtkined & decree also 
B.in the Sub-Divisional Court and attach the 
same paddy by Du the bailiff of the Sub- 
Divisional Court in 
paddy was sold by the bailiff of the Township Court 
under A.'sdeoree and A. withdrew the sale-prooeedm. 
On O.'s suing A. for his rateable share in the sale- 
proceeds: 


Held, that A. was not liable for taking no notice of 
an irregular attachment. Às the attached peddy was 
in the custody of the Township Court, O. ought to 
-have made his attachment by notice to that Oourt 
ander Order XXI, rule 53. 
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SHOROLA BALA NANDY v. HENRALAL., 


Appeal against the decree of the Divisional 
Court of Toungoo in Civil Appeal No. 69 of 
1903, reversing that of the Sub-Divisional 
Court of Dabein at Pegu in Civil Suit No. 63 
of 1908. 

Mr. Ba Dus, for the Appellant. ; 

Mr. Oampagnac, for the Respondent. 

Jsudgment.—Respondent  sttached 
paddy of his judgment-debtor in the Town- 
ship Court. Subsequently, the plaintiff 
appellant attached the same property under a 
decree obtained by bim against ihe same ' 
jadgment-debtor in the Sub-Drvisional 
Court; hit attachment was made by putting 
the bailiff of the Suab-Divisions!l Court 
into possession. The next day the paddy 
was sold by the bailiff of the Township 
Court under respondent's decree: and re- 
apondent withdrew the sẹle- proceeds. Ap- 
pellant then sued respondent for his rateable 
share in the sale proceeds to which he was 
entitled under his attachment. Plaintiff 
obtained a decree in the Sub-Divisional 
Oourt, but, on appeal to the Divisional 
Court, that decree was set aside and this ap- 
peal is preferred. -The appellant’s attach- 
ment was bad inasmuch as the property was 
in the custody of the Township Court and 
the attachment should have been made by 
notice to that Court (Order XXI, Rule 


52). The respondent olearly cannot be 
held liable for not taking notdce, of an 
irregular attachment. This ap is dis- 


missed with coste to respondent in all Courts. 
Appeal dismissed. 





(s. 0. 4 Bur. L, T. 198.) 

LOWER BURMA CHIEF COURT. 
SzcoxbD Cirit Appeat No. 72 or 1909, 
‘March 23, 1911. 

Present: —Mr. Justico Twomey, 
SHOROLA BALA NANDY-—APPBRLLAXT 
versus 
HEERALAL OHATTHRJEE AND ANDTHER ` 

— ESPON DEST. 
tample-— 


Where one hed acted as the spokesman of = 
community in collecting donations for b 
public temple, looked aftér the purchase of the sito 
and the construction of the building and subse- 
quently managed the temple funds up to the time 
of his death, without any control of the oommnnity: . 

Held, that it could not be said if such circumstances 
that the office of Manager was hereditary, 

Gossami Gri v. Ramanlalji Gossami, 17 9. 3, 
10 LA. 187, referred to. 


. in 


. husband as sole founder." 
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BHOROLA BALA MANDY D. HEERALAL, 


Appeal against the decree of the Divisiural 
Court of Delta Division in Civil Appeal 
No. 118 of 1908, dismissing the appellant’s 
appeal on the decree of the District Oourt 
of Maubin in Civil Regular No. 29 of 1904. 

Mr. Nariman, for the Appellant. 

J udgment.—The plaintiff- appellant 
Shorola Bala Nandy, is the widow of B. C. 


' Nandy, a Bengali Hindu, who was the Head 


Accountant of the Maubin District Treasury 
for many years aod died at Maubin in March 
1902. She sued for a declaration of her 


' right to the manegement and possession 


ofta Hindu temple at Manbin, alleging 
thet the temple had been founded by Nandy, 


- that she was-entitled to possession as ad- 


ministratrix of Nandy's estate and that the 
three defendants, who were also members 
of the Hindu community at Maubin, had 
wrofgfully dispossessed her Attorney Rakhith 
Jaly 1304. The plaintiff alen pray- 
ed for an account and for other consequen- 
tial relief. 

It was not E E alleged’ in the -plaint 
that, the plaintif claimed the temple in 
dispute as her husband's private pro- 
perty. But: when examined before issues 
were fixed, her agent made this claim and 
an issue was framed on ib. The District 
Court decided this issue against the plaintiff, 


ln her. memorandum of appeal, she repeat-- 


ed her claim that the temple was Nandy's 
private property, and the claim was again 
decided against her by the Divisional 
Court, which held that Nandy had “no herit- 
able rights of property of any kind in the 
temple. s 

In the memorandum of second: appeal Bo 
this Court, the claim to private owner- 


. ship is dropped. The appellant now con- 


fines her claim to the ‘management "of 
the temple and the Oourt is asked to hold 
that the facts found by the lower Courts 
establish the plaintiff's right to the manage- 
ment of the temple in succession to her 
On this point 
also there isa concurrent finding by the 


' lower Courts. They have held that Nandy 


in 1902. 


was not the sole founder, that the expen- 
diture on the founding of the worship waa 
met by public subscription, and that Nandy. 
was merely thee Manager of the temple 
for the Hindu  oommunity from the 
time of ita erection in 1891 until he died 


~ 
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The plaintiffs witnesses did not speak 
with one voice as to the manner in: 
which the temple was founded. Some 
thick-and-thin supporters of the plaintiff 


alleged that there was no publio ` sub- 
scription at- all; that the foundation was 
entirely Nandy's work, and that no other 


Hindus had any concern in the temple exoept 
the common right to enter it for purposes of 
worship. -~ 

But there isa gaoi deal of evidence show- 
ing tbat this was not the true state of affairs. 
The plaintiff's agent and nephew Rakbith 
admitted that subscriptions and donations 
"were received from many persons, not only 
Hindus, but also Burmese and Mahommadans. 
Nandy's position as Head Accountant would 
bring him into contact .with people of all 
classes and he probably used his position 
‘and influence freely to geb pecuniary assis- 
tance for the purchase and laying out 
of the site and the erection of the build- 
This witness, in -an unguarded mo- 


ing. 
ment, went so far as to admit that "the 
temple’ was dedicated to the public.” 


But he afterwards withdrew this statement 
alleging that he had been misinformed. 
As a matter of fact, there seems to have 
been no- actual dedication to public use, 
unless the sanotifying ceremony, which, some 
of the wilneases apeak of, can be construed 
in this light. Rakhith could give no parti- 
oulara as to what Nandy-had spent.on the 
temple ont of his own pocket. Seeing that 
donations and subscriptions were undoubtedly ` 
.collected and that Nandy managed the temple 
without rendering any accounts for some 
ll years, it may be presumed that if he 
spent anything it was certainly nob out of 
pocket. From  Hakhith's evidence also it 
appears that the first defendant, ‘Dr. O. L. 
Munshi, was Manager after Nandy's death 
aod that an election was held later by the 
Hindu community who chose Hakhith as 


. Manager. The pleintif/'s witness Bhagoo 


describes how the temple was stafted. 
‘Nandy Babu called for subscriptions to 
build the temple. He called us and said 
we were living at’ Manbin and it was 


.proper we should build & temple and called 
- for subscriptions. 


All nationalities subacrib- 
ed according to [their means. Nandy, Sasti, 
Bose, Jaggat Narain, and other Babus of ` 
influence collected subscriptions and bnilt ` 
the temple. Jeggeb Narain -also helped 
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‘in supervising building operations, From 
the time of the installation of the God 
to now, the temple has been supported 
by „publio subscription. After Nandy Babu’s 


wife's departure, Dr. Munshi, Mr. Ohatter- 
jee and Sasti Babu have been managing 
the temple.” >. > 


Ragubir Singh, another witness for plain- 
tiff, confirms Bhagoo's account of the preli- 
aie meeting and discussion. Nandy 
Babu urged the Hindus to build a temple say- 
ing:— It is no good that Manbin has no 
Hindu tempie while other places have." 
Then Nandy called for anbsoriptionas. 

The three Bassein Brahmans, who were 
examiued on commission, also said that the 
Nandy Babu founded the temple with his own 
money as well ag money raised by voluntary 
contributions. 

The witnesses who say that there were no 
subscriptions and that Nandy alone built the 
temple are clearly untrustworthy. 

-Ji sboma clear that Nandy took the lead- 
ipg part in the’ matter, not only in collecting 
funds butin purchasing the site, gebting it 
‘exempled from Government Revenue, Buper- 
vising the building and the installation of the 
idol Heremained sole Manager up to the 
time of hia death and wis never called upon 
to render docounts of the receipts and expen- 
diture of the temple. 

The defendants-respondente allege that after 
Nandy’s death, the Hindu community held a 
meeting and appointed the defendants as 
Trustees of the temple and subsequently the 
appellant, Nandy's widow, before leaving for 
India, made over all documenta concerning 
the temple t5 Dr. Manshi. The appellant 
admits that she herself requested the defend- 
anta to take, over the management of the 
temple. She further states that thongh a 
sum of Re. 5,000 was spent on the foundation 
of the templé for building, and digging a 
tank, making a ghat, eto., Nandy himself 
contributed nothing. Yet in reply to & 
farther question, ahe said “E call it my hus- 
band's private property, because it was built 
by his own money.” 


been given to her husband to spend as he 
pleased, though it is very clear that the 
money wads given for the specific purpose of 
building the temple. 

I have been referred by the Counsel for ap- 


pellant to various Indian rulings on the sub- ` 
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Apparently, she regards ` 
the money subscribed by others as having 
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(5 0 Ad 
jest of Hiudu eluga Endowments. He 
relies most of all on the Privy; Coancil case 


Gussami Sri v. Romanlali Gossami (1), in 
whioh it was laid down, that. when the wor- 
ship of a Thakar has been founded, the- 
shebastshtp vests in the heira of the founder, 
in default of evidence that hé has digs- 
posed of it otherwise or there has been 
some usage, course of dealing or some 
circumstances to show a differant mode of 
devolution, If the temple had really been 
built wholly or even mainly with Nandy's 
own money or if the appurtenant lands had 
been purchased with his own money and 
given by himagan endowment, it might be 
held that he waa the founder of the worship 
and the. self-constituted first shebatt, Then, 
in default of evidence as to any arrangement 
made by him for the devolution of the office, 

it would probably be held, on the authority 
of the Indian rulings, that the office devoly- 
ed on his heirs, But in the present oese, 
the evidence does not disclose any religious 
endowment by Nandy. There is nothing to 
show tkathe was anything more than the 
spokesman and managing member of- the 
community. It was, no doubt, at his sug- 
gestion that the Hindus agreed to build & 
temple, and asthe leading Hindu in the 
place, the negotiations for the site, the con- 
struction of the building, eto, were left en- 
tirely on his hands by his oo-relignonists, 

It was natural thab in return for the paing 
he took in the matter, the worshippers 
should leave him uncontrolled in the subse 
quent management of the temple funds. In 
the eyes of the more ignorant members of the 

community, it would even appear that it was 

Nandy's private affair altogether. 

Bat.it is olear that Nandy himself never 
claimédto beanything morethan the manager, 
and that the founders ofthe worship were the 
Hindu community of Maubin. It cannot ba 
deduced from any of the authorities cited, 
that the offlos of Manager held in such cir- 
cumstances«s those described above is here- 
ditary. 

. The appeal is diamifaed. As the defendante- 
S eapündenia have nob appeared, there are no 
costs.. l 


áppeal dismissed. 
(1) 17 C. 8, 16 T. A. 187. 
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(a, c. 4 Bur. L. T. 195.) .- 
LOWER BURMA OHIEF COURT. 

"Exooxp Orr Aprzan No. 55 or 1910. 

May 27, 1910. | 
- Present: — Mr. Hartnoll, Offg. Chief Judge. 
"MA HLA U AND ANOTHIR—DNFSNDANTS— 

APPELLANTS 

' corsus 
MG AUNG DUNCDHANETE- Reson. 
' sft parent toa Koyin on Ais entering the pm iest- 
ee taken by dones — (ft irretocable by 
parenis— Subsequent disposiiion by parents incalid, 

In the onse of a gift by parents to their son on his 
enbering the priesthood the perents can only sell 
and utilize the property where delivery of 
possession has nob taken place and where the pro- 
perty given remains in ion of the parents, 
Where thers hes been delivery of possession of the 


property given, the property passes absolutely’ to the 
donee and the parents have no longer any power 


of dispoenl over it. 
Aga Pan U. v. Mi Kyu, B. J. 80; «0. Oban. Toon, 


1 L. C. 488, distinguished. 


Appeel from the judgment and deoree of 
the District Court of Myaungmys in Oivil 
Appeal No. 1001909 reversing that of the 
Township Court of Myaungmysa in Civil 
Regular No. 881 of 13689. 

Mr. R. N. Buriorjee for the Appellant. 


Judgment.—Mg Aung Dun sued 
Ma Hla U and Ma Nyin Ma to declare his 
right to two buffaloes, which he alleged were 
given to him by his parents and sisters on 
the occasion of his being made a probationer 
in the priesthood on the 10th waxing Tagu 
1265 B. E. From the evidence it appears, 
that, when he brought his suit, he was in 
possession of the, animals; but he alleged 
that his mother Ma Hla U had sold them 
outright together with a piece of paddy land 
to Ma Nyin Ma for Ra. 950. He, therefore, 
asked that this unlawful transaction be set 
aside and & decree be passed in his favour 
declaring his right of ownership over the 
two buffaloes. Ma Nyin Ma in reply pleaded 
that Mg Aung Dun, Ma Hla U, Ma Ku & Pyu 
Win borrowed and took from her Rs. 500 
on one occasion and Re. 200 on n ‘bubsequent 
occasion, mortgaging the paddy land and the 
buffaloes, referred to in the plaint, to her 
under an executed deed, that the buffaloes 
are not those alleged to have been given over 
to the plaintiff on the «ccasion of his entering 
the priesthood, but that they are owned by 

“Ma Hla U and that Ma Hla U being unable 
. qo Pay the debt with acerued interest had 
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cancelled the mortgage-deed and had execut- . 
ed a fresh deed of sale by which she had de- 
livered outright the buffaloes'and paddy land 
to her. Two issues were fixed by the Town- . 
ship Judge, and the frst was as to whether > 
the two buffaloes in dispute were given to 
plaintiff for good by his parents at the time 
he became a novice in the priesthood. The 
second concerned the mortgage and need not 
be set out. The Township Judge found the 
gift not proved, discussed the second issne 
and dismissed the snit. On appeal the Dis- 
trict Judge found the gift proved, and gave 
a deoree for Mg Aung Daun declaring that 
the buffaloes were his thengtes property 


"which Ma Hla U had no right to sell to Ma 


Nyin Ma. 

This second appeal bas now been laid, and it 
is contended that the gift of the buffaloes in dis- 
pute has not been proved and, further, that 
even assuming that it has been, the buffaloes 
do not belong to Mg Aung Dun till after the 
death of his parents and that they can utilize 
and sell them if they like, that ina gift.o 
this description the donee is only entitled to 
get what remains of the property given on 
the death of the parents. 

As regards the question of whether s gift 
was made to Mg Aung Dun when he entered 
the priesthood as a novice or Koyin, I have 
studied the evidence and see no reason to 
differ from the finding of the District Cour; 
Mg San Hla Kyaw deposea to these very 
buffaloes being given and he says that he is 
not related to Mg Aung Dun. Ma Yon, his 
sister Mg Mya, who was then the Pongyi, 
also depose to the gift of two buffaloes. Ma 
Hla U déposes to these very buffaloes being 
given. 

On the other side, Ma Shan his &un*, 
states that there was only talk abdut whether 
& female buffalo should be given and tbat, no 
gift took place. Mg Shan Hman does not 
know whether & gift was made or not. I Beo 
no reason to disbelieve Mg. Mya and Mg Ban 
Hla Kyaw. The discrepancies in evidence 
of Mg Aung Dun's witnesses are not, in my 
opinion, Beriors and are only such as may be 
expected after such a lapse of time. I must 
hold the gift of these buffaloes proved. 

The legal objection remains for considera- 
tion. “It seems to me that further isanes 
must be tried and decided before it can be 
discussed. ‘The property is now said to be in 
Mg Aung Dun's possession, and it is desirable 


Vol. XT] 
LEARY © MAUKG ON GAIXG. 


to ascertgin how and where he came to be 
in posseagion. 
The following issues are fixed:— 
1. Under what circumstances and when 
did Mg Aung Dun obtain posses- 
sion of the buffaloes P 
2. Was possession obtained by him be- 
fore they were pledged to Ma Nyin 
Ma P 


8. Was possession obtained by him be- 


fore they were conveyed outright to 
Ma Nyin Ma? 

The proceedings will be forwarded to the 
Township Court to try and come to findings 
on these issues. 

That Court will 
the proceedings to the Districl Court which 
will record findings on them. They will 
then be re-submitted to thia Court. 

The case wasihen remanded and on fur- 
ther evidence being submitted as ordered 223 
Court guve the following final 

Judg ment.—tThe further issues Jave 
now been tried and appellants do not dispute 
the findings come to by the lower Oourts on 
them, which are to the effect that the two 
buffaloes given came into the possession of 
respondent at the time of the gift and that 
the pledging was some years subsequent to 
this. 
has died and left an offspring which is one 
of the animals now in dispute. Owing to 
the imaccurate plaint and the manner in 
which the evidence was given at the first 
hearing, this was nob apparent until the issue 
fixed by me came to be tried. The rules 
contained in the Dhammathats respecting 
gifta made to children ab the time of entering 
the priesthood are contained in sections 82 
119 and 124 of the. Kin Wun Mingyi’s Digest. 
Appellants rely on the case of Nga Pan U v. 
Mi Kyu (1). That case doesnot seem to me 
to beapplicable as it dealt with a gift where 
possession never passed to the donee, Here 
it is found that possession did pass at the 
time of the gift. The contention that parents 
can dispose of gifts of this character during 
their life-time can only be raised, it seems to 
me, where delivery of posseasion haa not 
taken place and wherethe property given re- 
maging in possession of the parents. Even in 
such a case it may possibly be argued that 
parents have not the power of disposal over 


(1) 8. J. 80; s. o, Chan. Tcon. 1 L. O, 488. 
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It now appears that the female buffalo 
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the property given. The texta are nobtunani- 
mous on the point as far as I oan see. In 
this cage no decision seems necessary on the 
point, as here it is found that possession wag 
given at the time of the gift. Where 
there has been delivery of possession of 
the property given, it seems to me that. 
the property passes ‘absolutely to the 
donee and the parents have no longer any 
power of disposal over it. In this viow thia 
&ppeal must failand it is dismissed with 
costs. 
Appeal dirnisted. 





(s. c. 4 Bur, L. T. 197.) 
LOWER BURMA OHIEF COURT. 
Civ Ravisiox No. 71 or 1910. 
March 16, 1911. * 
Praesenti: —Mr. Justice Twomey. 
T. E. O'LBARY —DErRSDANT— ÁPPLICANT 
' DOT 94 
MAUNG ON GAING—PrarixTIFF— 
RESPONDENT, 

Transfer of Property Act (IV of 1883), s. 107— Trans- 
fer of Property Act (VI of 1904)— Lease from month to 
month not valid unless regi — Pleadings-— Sw for 
reni only—Amendmeat of plaint— Civil Procedure Code 
(Act Y of 1908), O. T I, v. 17. 

Binoe the ci the Act VI of 1904, a lense of 
Immoveable property from month to month is nota 
valid document if it is not duly registered. 

In order that a p;uintiff may geba decree for uso 
and oooupation on nis failure to get a deareo for rent, 
the claim must be specifically laid for rent and in the 
alternative for use and occupation. Where the claim 
is for rent only, ro damages will be decread for use 
and occupation. 

Obiter dictum.—An amendment pf a plaint will not 
be allowed so as to convert a suit for rent into s suit 
for damages for use and oooupation. 


Application for revision of the judgment 
and orders of the Court of Small Causes of 
Rangoon in Civil Regular No. 1788 of 1910. 

Mr. Harvey, for the Applicant. 

Mr. A. B. Banarji, for the Respondent. 

Judgment.--Leases of immoveable 
property from month to month are not docu- 
ments which are required to be registered 
under sectidh 17, Registration Act. But it is 
clear that since the pgssing of the Act VI of 
1904, no such docnment is a valid lease if not 
duly kana are. Mr. Banarji admits that the 
lease which the plaintiff sued upon in this 
cage is invalid for wantof registration. It 
is urged, however, that though the plaintiff 
isnot entitled tos decree for rent, he is 


entitled tothe amount actually decreed as 


* 
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damages for use and occupation of the plain- 
£iff's premises. The notes to section 107, 


Transfer of Property Act, in para 1779 of l 


Gour’s edition, show that if the tenant against 
. whom an unregistered lease has been rejected 


admit his relation, the tenant can, neverthe- ` 


the rulings of Indian High 


leus, acoording to 
liable to pay for use and 


‘Courts, be made 


occupation. There is good authority, however, - 


for holding that the claim must be specifically 
laid for rent and in the alternative for use. 
occupation; and‘that, whereas, in the 
présent case the claim is -for rent only, no 
dainages should be decreed for use and ocou- 
pation. As pointed out in Surendra Narain 
Singh v. Bhat Lal Thakur (1), & suit tried as 
one for tige and occupation raises issues of an 
entirely ‘different ‘character from those on 
which e suit for rentis held. I doubt whe- 
ther it would be right under Order VI, rule 
17; any more ‘than under section 53 of the 
old Code, to, authorise án amendment ‘of the 
pleadings so as to. convert the suit for rent 
into one for damages for use and occupation. 
Besides, it appears that it was the first defend- 
ant who- was the.real cocupant of the pre- 
mises. The second defendant, who is the 
applicant in this revision ose, denied occu: 
pation and denied payment of any rent. 

In the cirenmstancs, and for the reasons 
sob forth above, Ethink the decree -of ‘the 
lower Court as against the applicant ia not 
in accordance with lawand is against the 
applicant. I set it aside and dismiss the 

_plaintiff-respondent’s suit against the appli- 
“cant with costs in both Courts.  . 
E. Petition allowed. 
(1) 22 C. 758,“ 
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: (s. c. 4 Bur. L. T. 197.) 
LOWER BURMA OHIEF COURT. 
GprorAL Sxooxp Civi Arrear No. 95 or 1910. 
| ' April 26, 1911. 
: Preseni.— Mr. Hartnoll, Offg. Chief Judge. 
SHWE AUNG axo orgrg:—Dr]paspaNTS— ` 
] |: ^ APPELLANTS | 
| verees 7 , 
ARUNACHELLAM OHETTY Amp OTHIRS 
 —Priamtrires— RasponvENrs. 

Principal aad Agent— Debt, satisfaction of. 

Á., B. and U. jointly and aevorally owed a debt to 
the respondents. A. died ahd the respondents agreed 
_- © to take s hoat of his in fall satisfaction of the delt 
dueto them. O. was asked by the respondents to 
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bring the boas and hand dé over to them. C. 


brought the boeb but did not hand it over 
as arranged. The respondenta sued to recover the 
debt. It was contended that C. becnme the ni 


of the respondents and delivery of the boat to him 
amounted to delivery to the ba: 


x respondents 
Held, that C., being one of the Pie rag up who 
Cwed the debi, conld not be.cónaid ag an agent 
far the ndante It would have boen- a different 
matter if O. had been & stranger, 


Appeal against the judgment: of the Divi- 
gional Court of Arrakan, in Civil Appeal 
No. 31 of 1909, reversing that of the Dis: 
trict Oourt of Akysb in Suit No. 66 of 1909. 


Mr. Agabeg, for the Appellants. 
Mr. May Oung, for the Respondents. 


Judgment.—in this case the pro- 
miasory-notes were signed by Shwe Lon, Shwe 
Aung and Aung Paw U. They were, therefore, 
allthree principals. Shwe Aung died, and 
the respondents by their agent agreed to take 
over a boat left by him in settlement of the 
debt. It is clear that he sent Aung Paw U 
to Oheduba to fetch the boat. Aung Paw U 
got porsession of the boat, but did not deliver 
it to the respondents’ agent. This suit bas 
therefore, been brought to recover the money 
due on the two promigsory-notes Aung 
Paw U did not appear to defend the suit; 
but the defence of Shwe Anng and Shwe 
"Lon's representatives was that Aung Paw U 
was the agent of.respondent's agent, and go 
that the delivery of the boat to him was a 
valid delivery- to the respondents. The 
District Judge took sucha view, but the - 
Divisional Judge did. not. I am unable ‘to 
hold that Aung Paw U can be- considered'aa 
an agent inthe matter of the delivery of the 
boat. The respondents’ agent may have sent 
him to get the boat, buthe was pne of the 
principal debtors, and so cannot be considered 
to be an agent. The money was due by him, 
Shwe Aung and the representatives of Shwe 
Lon. An arrangement is made to satisfy the 
debt by delivery of the boat. The Ohetty 
sends one of the debtors for the boat. Under 
such circumstances such debtor cannot be 
considered to be the Ohetty's agent in respect 
of the other debtors. Here there were only 
two parties or sets of parties. On thé one 
gide were the respondents,and onthe other 
Aung Paw U, Shwe Aung and the represen- 
iatives of Shwe Lon.- These latter weré gll 
jointly and severaHy liable to the former for 
the debts, ard if one of them wag sent to get 
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a boat to satisfy the debt, got it, and. 
misappropriated it, it seems to ‘me ‘that the 
others are still liable. The respondent's’ 
agent employed no third person outside a 


principal to get the boat, Tf he had, the - 


matter would have been different. If dung 
Paw U was a’ principal, he conld-not be an 
agent as wall, and he was clearly one of those 
who jointly owed the debt. — 
I dismiss the appeel with costs. . | 
ote Appeal dirntsted. 





MADRAS HIGH COURT. 


Orraman Sroa Orin Aprrat No. 23 or 1910, 


. April 25, 1911. 
Present: —Bir Arnold White, Kr., Ohief 
<. Justice, and Mr. Justice M anro; 
YELLAPADDI MAHALAKSHAMMAL— 
| APPELLANT 
versus 


SRIMAN MADHVA SIDDHANTHA 

OONAHINI NIDHI, LTD., AND OTHBRS— 

. HasPONDEKTS. ; 

Mortgage— Priority— Discharge by “subsequent. mort- 
pu m ee of beeping alive prior security 
—Morigage created to decree for sale— 

Redemption by subsequent mortgages 

The question whether a Hon which has been 
satiafied, 1s to be considered as extinguished or kept 
alive for the benefit of the person who makes the 
payment, depends on the intention of the parties to be 
gathered from the circumstances of the oase, the law 
always imputing to & person that intention which 
is moet to his ad 

Bhawani Koer v. Mathura Prasad, TO. L, J.1 at p. 
81; In ro Jenning’s Mrtate, 15 I. R. 277, followed. 

Purnamalohond v Venkatasubbarayolu, 20 M. 490, 
Gopal Chander Sreemany v. Herambo Ohander. Holdar, 
16 O. 523, referred to. ` 

Plaintiff held an equitable mortgage by aapa of 
title-deeds in 1806. Hoe obtained a mortgage-decree 
on 18th February 1900, The defendant took s mort- 
gage of the of redemption in June 1899, stated - 
in terms to be subject to the plaintif s mortgage. He 
obtained a decree for sale on 28th Beplet 1990, 
In execution of defendant's decree, the property was 
sold snbjeot to plaintiff's mortgage and was ‘purchased 
by the defendant himself. On the llth August 1903, 


plaintiff took a fresh mortgage, the consideration of -u 


which consisted of the amount due under the plain- 
tiffs mortgage-decree as well as a fresh advance then 
paid tò the mortgagor: 

Held, that the plaintiff, by reason, of his mortgage 
of 1003, did not losé his right of priority over the 
mortgage of the defendant, in respect of the amount 
due under the equitable mortgage of 1695, and- that 
his position was nob affected elther by notice of the. 
defendant’s mortgage and the decree thereon at ‘the 
time of his subecquent mortgage or by the fact thas 
- in that mortgage-dood he undertook to give up his 
righta under the’ decree obtained by him ih 
a ad of his eee mangane of 1894. 


Pi 


Held, further, that plaintiff was not entitled to 
redeem the defendant in respedt of the fresh advance 
made under the mortgage of 1003, as it was mado 
after the defendant had obtained a decree for sale of , 
the property. 

Rama Kroa Badashie yv. Ohothmal, 18 B. BiS . 
Commercial Bank of Tasmania v, Jones, (1803) A7 O. 
818, 02 L. J. P. C. 104 1 R. 897; 08 L. T. oer 
B. 256; 67 J. P. 644, distinguished. 


Original J udgment.— suit’ à 
recover the amount due under mortgage’ - 


bond, daied the 4th August 19089. The" 
fourth defendant olaims that he has a prior 


t 


' oharge on items Nos. 1 and 2 under his doon-' 
ment of 1899. i 


The second and third issues raise the’ /quee- 


tion whether item No. 2 is included in thel 
plaintiff's and fourth defendant's instrumeüt« 

of mortgage reapeotively. These i issues wera 
not argued before me. . IT find that-item’ No. 2 
was mort to the plaintiff and also to 
the fourth defendant. 

The plaintiff was a mortgagee by ‘deposit 
of title-deeds in 1895, He obtained a mogt- 
gage-decree in O. 5. No. 261 of 1899 on. 
the 13th February 1900 - (H). On the [Ith 
August he took the plaint mortgage (0) 
for Rs. 2,700 of which Rs. 1,084.0. 8 was 
the amount found due under the decree and, 
the balance money then paid to the mortgagor. 
The 4th defendant took & mortgage of the 


~ 


equity of redemption in Jane 1899 stated in- 


terms to be subject to the plaintiff's mortgage. 

He obtained a dsorpe for sale (B) in’ O^ O, 

No. 210 of 1900 on the 28th September 1900: 

The sale was to be subjpet Ito the jolaiaa of 
the plaintiff as mort and in his applic- 
tion for execution the plaintiff's rights were 
reserved (CO). But in the proclamation of 
sale it was stated that the plaintiffis claim 
was extinguished by the subsequent mort- 
gage, though the plaintiff contends other-. 


wise. The proparty was sold and purchased - 


by the 4th defendant himself. On these 
facts, the question raised by the first issue 
Is the plaintiff entitled to priority in respect 
of his mortgage over-the 4th defendant" 
has to be determined. As to the amount 
paid to the "merigagor nt the time of the 


execution of (O) in 1908, L fail to see how 


the plaintiff can claim the meee) of a prior 
. mortgagee. 

The next queen is, whether the now sabia 
gage (0) operated-to extinguish the plain. 
tiffa rights under his prior mortgage and 
decree against the 4th defendant. In many 


W 


f 
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' decided cases, ib is said that this depends 


upon the intention pi the pane to the 
contract. 

The lew imputea to & person an intention 
to act according to his interest. That pre- 


. sumption is made even when the mortgagee 


as in this case may not have been aware of 
the ciroumstances indicating what course of 


. conduct would be for his interest. If so, tha 


statement in (O) made without the know- 
ledge of the fourth defendant’s encumbrance 
that the charge and the dearee debt is ex- 
tinguished is not material and has no 
greater effect thau the provision in section 

89 of the Transfer of Property Acb that the 
security becomes extinguished on the passing 
of an order absolute fol sale. In the latter 
case itis quite clear that even after such 
order the security subsists as against s subse- 
quent encumbrancer. ‘An intention to give 
up his charge against a puisne enoumbranoer 
cannot be imputed in the absence of any 
knowledge on. his part of that encumbrance. 

. The true principle is that stated in section 
10] of the Transfer of Property Act though 
that section dosa not apply to this case, 

Where the oontinuanoe of a charge is for a 
person's benefit, then it is not extinguished 
in such caser; but it subsists. I am,~ 
therefore, of opinion that for the aum of 
Rs. 1,086.0-8 and interes} thereon and pro- 
portionate costa, the plaintiff has a first 
charge. The fourth defendant's mortgage 
comes next in order of priority. - 

.. The plaintiff's claim for the balance under 
(O) with interest and proportionate costs 
comes next. I donot see why the amount 
of Rs. 400 should be deducted ont of the 


“sum of Ha. 1,086 0-87: The plaintiff is, there- . 


fore, entitled to the usual deoree for aale as 
first. mortgagee and if the property is sold 
the sale-proceeds will be distributed in the 
&bove order. : 

If the property is not sold bat the 4th 
defendant pays the lst charge to the plaintiff 
then the 4th defendant will be declared to 
have a charge for the amount hd'has paid in 
addition to his own mortgage-debt and it 
wil be open’ to the plaintiff as mort- 
gageo for the balance under (O) to redeem 


. him. Against the representatives of the 


mortgagor as suck, there will be a decree for 


á the recovery of the amount with interest at 


6 per cent. and coats out of the asseta of tho 
deceased, As between the plaintiff and the 


‘ed in June 1899. 


“Ath defendant, each party will pay and re- 
ceive proportionate costs. 

Appeal T the above judgment of the 
Hon’ble Justice Sankaran Nair, dated 
the 16th March 1910 passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of this Court in O. 8. No. 49 of 1909. 

- Messrs, K. Srinivasa Atyangar, R. Venkatc- 
rama Sarma and O. P. Ramaswamt Aiyar, for 
the Appellant. 

‘Mr. O. Bairama Rao, for the Respondent. 

Judgment. 000v 

White, C, J.—The facta are stated in the 
judgment of Sankaran Nair, J. The learned 
Judge held that the plaintiff (I refer to 
the plaintiff-company as the plaintiff) could 
nob claim priority as regards the sum of 
Rs. 1,600 odd, the amount of the further 
advance made by the plaintiff at the lime of 
the execution of the mortgage of August 1903 
(Exhibit O). This finding was not contested 
by the plaintiff (the respondent). The ques- - 
tion for us is, was the learned Judge right in 
holding that as regards the sum of Ra. 1,086 ' 
odd, the &mount remaining due from ihe 
mortgagor to the plaintiff at the time of the 
mortgage of August 1908, the plaintiff had 
priority over tha 4th defendant; in other 
words, did the mortgage of August 1903 . 
operate, so as to extinguish the plaintiffs . 
mortgage rights under the decree obtained 
by him in February 1900 (Exhibit H) in the: 
suit brought.op his equitable moitgage of 
1895P In September 1800, 4. e, after the 
plaintiff had got his decree on bis equitable 
mortgage of .1895, the fourth defendant 
obtained a decree for sale (Exhibit B) on a 
mortgage of the equity of redemption of the 
property in question which had been execut- 
This decree waa executed 
by the. fourth defendant who brought the 
property in execution. The sale was subject 
to the plaintiff's rights as mortgagee «nd in 
the 4th defendant’s application for execution, 
the plaintiff's rights were reserved. | 

There can be no question that before 
Exhibit O was-executed the plaintiff had 
priority over the 4th defendant as regards 
avy balance remaining due to him under hia 
equitable mortgage of 1895. Is Exhibit O 
to be construed asa surrender of his mrrt- 
gage rights as against the pume 
encumbrancer (the fourth defendant) sgo as 
to ecnverb the 4th defendart' into & first 
mortgagee by virtue of hia mortgage of June 
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. 1899, and relegate the plaintiff to the posi- 


tion of second mortgagoeoP 
^ A document, dated Maroh 11th, 1902, (Br- 
hibit I) is in evidence, which is a notice 
given to the plaintiffon behalfof the fourth 
defendant of the decree obtained by the 
fourth defendant in September 1909 (Hr. 
hibit B). The oase for the plaintiff was 
that no notice which was legally binding on 
the plaintiff had been reoeived. It does not 
soem to me to ba very material whether the 
notioes was reosived or not.” Ifthe plaintiff 
had no knowledge of un eneumbrauce, it is 
dificult to say that he intended to give 
that encumbrance priority over an earlier 
aubsisting encumbrance in his favour. On 
the other hand, the fact that notice had been 
received (if it was received) would render it 
unlikely that the plaintiff should have been 
content to surrender hia mortgage rights as 
against the fourth defendant without con- 
sideration, or for & consideration which seems 
inadequate. The terms of the mortgage of 
1908 may have been, as between the mort- 
gagor and the plaintiff, more advantageous 
than those of the equitable mortgage of 1805. 
But thia would not have compensated the 
plaintiff for the loss of his mortgage rights 
na against the 4th defendant. What the 
plaintiff purports to give up (by Exhibit 0) 
as against his mortgagor is all his righta 
under his mortgage-decree of February 1900 
(Exhibit H) and under an agreement. The 
agreement is recited in the instrument as an 
agreement which had been sanctioned by the 
Court, under which the sale under the plain. 
tiffs’ decree was postponed on certain terms. 
The instrament contains & covenant by the 
mortgagor that he has power to convey free 
from encumbrances, : 

With regard to this question of intention, 
T think the view taken by Sankaran Nair, J., 
was right. The plaintiff gave up his rights 
to soe on his mortgage of 1895 bnt he 
did not give up his righte asa secured creditor 
in reapeot of the unpaid balance which would, 
of course, include the right to set up hin 
security as against his puisne encambrancer. 
] did not think we ought to hold, as we ware 
asked by the appellant to hold, that the 
rights of the parties were the rame as if 
the mortgagor had paid off the plaintiff. It 
may be that, as suggested on behalf of the 
respondent, the form in which Exhibit O was 


drawn was intended to meet the decision in 


- Ahmed (1). 


` 


Venkata Subramanra Iyer v. Koran Kannan 
However, this may ba, the effeob 
of Hxhibit O was unquestionably to put an 
end to the plaintiffs subsisting’ judgment- 
debt against his mortgagor, but the fact thas 
the debt was extinguished leaves open the 
question whether the security was, put an 
end to. The law is thus stated un Bhawan 
Koer v Mathura Prasad (2): "As laid down 
by their Lordships of the Judicial Committee 
in Gokuldas v. Bambus (3), "Mohesh Lal v. 
Bawan Das(4); Dinobundho v. Jogmaya (5) &nd 
by the House of Lords in Thorne v. Cans (6) 
and Inguidatton Hstates Purohase Company v. 
Willoughby (7), the question whether a mort- 
gage which has beer satisfied is to be con- 
atrued as extingnished or kept alive for the 
benefit of the person who makes the payment, 
ia simply & question of intention to be 
determined with reference to the surround- 
ing circumstances as they exist atthe time 
when the mortgage is discharged. The 
principle upon which this doctrine is found. 
ed is that although, ordinarily, when the 
interests of the mortgagor and the mort- 
gagee are united in the same person, it is 
not necessary for him to keep them 
distinct, equity will. keep them distinct, 
where from the intentiona of the party either 
express or implied itis for his beneflt that 
they should be so kept, it depends upon 
the intention actual or presumeti of the 
person in whom the interests are ünited and 
this person will be presumed to intend 
that which is most to his advantage; con- 
sequently, where the morígagee institutes 
an action to enforoe his security, proceeds to 
judgment, sells the premises, and purchases 
them himself, it does not necessarily follow 
that he intends that hia title under the 
mortgage should merge in the equity of 
redemption.” This principle was recognis- 
ed in In re Jewnings’ estate (8), where it was 
held that where an equitable mortgagee by 
deposit of title-deeds took a bond to secure 
the same debt and entered up judgment 





thereon, he dif not thereby forfeit his 
1) 26 M. 18. 
3)7 C. latp.81. ° | 
3) 11 I. 14 188; 10 O. 1086. 
4) 10 T 13 O. L. R. 321; 9 O. 961. 
(5) 29 L A!9,29 0. 154. 


ope) (1885) A. 0. 11, 11 R. 67; 71 Ie T. 852; 64 L J. 


(7) (1898) A. 0. 321, 65 L. J. Ch. 488, (1896) 1 Üh. 
726, 74 L. T. 228; 44 W. R. 019. 
(8)15 Ir. R. 2077. 
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gecurity or defeat ita priority. I may KE 
refer to the judgment of. this Oourt in 
Parnamalchand v. Venhajasubbarayalu (9) 
and the judgment of the Osloutta High 
Court in Gopal Chander Sresmony v. Herambo 
Ohander Holdar (10). See. too, Ghose on 
Mortgages, Vol. I, p. 475, Edition Ath. 

The decision in Ramakrishaa Sadashie v 
Chothmal (11) is, no doubt, in point and is 
an authority in the ‘appellant's favour. 
But in the oase before us l am not prepared 
to hold that it was tho intention of the 


plaintiff to give up his mortgage rights as’ 


against the fourth defendant. The judgment 
of Commercial Bank of Tasmania v. Jones (12), 
no doubt, lays down the general principle 
that a party may be entitled to the benefit 
of a contract whith operates as a novation 
though he was no party to the contrast. 
This, however, does not affect the rule that 
the law imputes to a person the intention to 
act acoording to his interest. 

I think the learned Judge was wrong in 
holding that the plaintiff was entitled to 
redeem the fourth defendant in respect of 
the fresh advance made under Exhibit O 
since this advance was made after the fourth 
defendant had obtained his decree for sale. 
Except as regards this, the appeal is dis- 
missed. Plaintiff and “the fourth defendant 
will pay and receive proportionate costa. 

Three months from this date will be allow- 
ed for redemption. 

Munro, Jj ——LE agree. 


Deoree modified. 


(9) 20 M. 488. 

(10) 16 C. 523. 

(11), 18 B. 348. 

(12) (1803) A, O. 318; 62 L. J. P. O. 1041 R. 897; 
68 L, T. 770; 42 W. B. 256; 87 J. P. 645. ' 





MADRAS HIGH COURT. 
Stoonp Orvin Apprat No. 272 or 1911. 
“< August 10, 1911. 

Print Mg Justice Sundarn Aiyar. 
Inss JALADANKI CHNINA PITCHIA— 
APPELLANT. 

Transfer of Property Act'(1V of 1892), s. 58—Pastial 
Jailure of consider ation—PValtdily of transaction— 
Charge created for discharging a real - debt — Fraudulent 

tranajcr. . 

A charge creatod for discharging a real debt cannot 

bo oonaldered to be one’ for defeating the creditors 


to the extent of the consideration by which it is 
supported. < 


INDIAN OASES, 


‘Temporary Subordinate Judge's 


"Appellate Uourt 
. was supported by consideration only to 


- this propdsition. 


for the .debt" 


. [1911 


Ishan Chander Das Sarkar v. Disha Sirdar, 24.0. - 
820; 1 0. W. N. 005, followed. 

^ Chidambaram Okaitiar v. Samy Iyer, 80 M. 6; 16 M. 
L. J. 497, 1 M. I. T. 851, distinguished, 

Second appeal against the deoree of the . 
Court of. 
Guutur, in Appeal Suit No. 241 of 1907, 
presented against that of the Court of the 
District Munsif of Ongole, in Original Suit 
No. 160 of 1908. 


Mr. P. Nagabhushanawi, for the Appellant, 
Judgment.- This is a anit by the 


plaintiff to recover the amount due on & mort- 


gage-bond execnted’ to him by the first 
defendant by the sale of the: mortgaged 
property. he question raised in the 
second appeal ia whether the third defend- 
ant, who obtained & decres against the lsb 
defendant.for money, is entitled to impeach 
the mortgage as altogether fraudulent and 
unenforceable. The finding of the lower 
is that-the mortgage 


the extent of Rs. 1,055-5-6; and that the 
remainder of the consideration recited in the 
bond was rot paid. The Appellate Court gave 
plaintiff a decree for the amount which was 
actually paid and held the mortgage not to be 
valid for the remainder of the amount, The 
Subordinate Judge observes in his judgment 
that at the time of the mbrtgage the first: 
defendant was unable to pay his debis in fall.’ 
Mr. Nagaljhushanam for the third defendant- 
appellant contends that a portion of the 
consideration for the mortgage-bond being 
fictitiona, the whole document ought to 
be considered to be fraudulent against the 
creditors of the first defendant including the 
third defendant. Iam unable to agree with - 
A mortgage, in so far aa. 
it is executed for the purpose of paying offa 
debt really du by the mortgagor, could not 
defeat the creditors of thé mortgagor. No: 
doubt, ihe mortgage would give preference 
due to the mortgagee. 
But such preference does not come with- 
in the migchief of section 58 of the Trarsfer 
of Property -Act. It is difficult to ace how 
& charge created for discharging o real | 
debt can bà taken to be one defeating the 
creditors of the debtor as a body. To the 
extent, therefore, that the mortgage- bond 
was supported by debt actually due prior 
ta ihe date of the instrament, it must, in my 
opinien, be upheld. J am far frcm laying 
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down a proposition to the effect that it is 


enough for every kind of alienee to prove 
that his transaction is supported by considera- 
tion to show that it is not within the mis- 
chief of section 58 of the Transfer of Property 
Act. Inthe case of a sale, adequate considere- 
tion might pasa from the vendee to the vendor, 
bat the object might atill be to defeat the 
creditors of the vendor by oonverting his 
immoveable property into cash which he 
would be able to use for hig own purpose 
and to put the property previously available 
to his creditors practically beyond their 
reach. It is also possible that a mortgage 
giving a term of enjoyment of the mortgaged 
‘properties to the mortgagee might be 
fraudulent as against. creditors though 
supported by consideration partially. Again, 
a sale supported by consideration might be re- 
garded as invalid against creditors if the oon- 
sideration be utterly inadequate. The debtor 
might be actuated by the malicious desire of 
defeating his creditors partially by selling 
property for alow price. The present case, 
however, does not come within any of these 
classes of cases. The plaintiff's claim is only 
that ofa simple mortgagee, and hia suit is 
simply to recover his money. The fact that 
the mortgage is for an amount larger than 
really paid can be no reason for not uphold- 
ing it to the extent that itis supported by & 
debt existing at the date of the mortgage. 
Mr. Nagabhushanam has referred me toa case 
reported in Ohidambaram Ohethar v. Samy 
Iyer (1), but I am of opinion that case does 
not support him though it does affirm the pro- 
position that where a debtor attempts to screen 
his property from his creditors by converting 
the nature of his property so as to make it 
practically unavailable to his oreditors, the 


transaction would be one prohibited by seo- 


iion 58 of the Transfer of Property Act. 
An examination of the casein Jehan Ohander 
Das Sarkar v Bishu Sirdar (2) shows that 
this is the real principle underlying the cases 
which lay down thata transaction may be 
wholly invalid where a part of the oonsidera- 
tion ia flotitions. I must reject this second 
appeal. 

Mr. Nagabhushanam says that though the 
judgment of the lower Appellate Court allows 
proportionate costs to both sides, the decree 
does nob carry oub this direction and that 

QD 80 M. 6; 10 M. L. J. 427; 1 M. L. T. 351. 

(3 34 O. 825; 1 0. W. N. 005 Tem Ps 
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there is an error in it. This matter may 
be rectified by an application made for the. 
purpose. The rejection of this second ap- 
peal will be without prejudice to any steps 
that the appellant may be advised to take 
for that purpose.” 


p j Appeal rejected. 


PUNJAB OHIEF OOURT. 
Orvit pp No. 553 or 1910, 





July 27, eem 
Present: —Mr. Justo ttigan. 
ABDUR BRAHMAN—Ossecrorn—Purritionss 
versus 
KISHNA MAL—Dcores-HoLDER— 
RESPONDENT, 

Ezecution of decrsee—Death of decree-holder during 
pendency of omecution procesdings—Order directing 
deceased to pay costs—Legnl representative net on 
record— Property of deceased attached in esecuivom of 
order for costa, 

An order in execution, which is the basis. of sub- 
sequent proceedings,—passed agaiust & person who 
was then dead is anfabsolute nullity an doannot be the 
foundation for any later orders. 

Gohar v. Mahaemad, 7 P. RB. 1880; Ohanni Lal v. 
Farida, 78 P. R. 1891; Rajanı Kant Bhowmik v. Kara- 
mat Ali, 5 Ind. Cus. 523, KAtarajmal v. Diam, 2A L. 
j 7410.L.J. 584 7 Bom: L. HR 1,8C. W. N. 201; 
82 O. 296, referred to. 

Petition, under section (70) (1) (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the Bub- 
ordinate Judge, ist Olass, Lahore, dated the 
28th July 1909, disallowing the objection of 


the petitioner. 


Diwan Mehr Ohand, for the Petitioner. 
Bhagat Govind Das, for the Respondent. 


J udgment.—One Allah Yar obtained 
a decrees against one Gopi Malon the 10th 
August 1906, and in exeontion of thia deoree 
had oertain properties attached in February 
1908. Five persons filed objections to these 
attachments. 

On the 23rd July 1908 Abdal, Rahman 
applied to the Court, pointing out that Allah 
Yar had died and that his grandson was bis 
legal representative. The Oourt, thereupon, 
directed thatthe execution proceedings should 
be “consigned to the record room"-—that 
very common but equally erroneous order— 
and with reference to the objections that were 
then under oonsideration, directed that the 
various properties under attachment should 
be released from attachment” and that Allah 
Yar, the deceased decree-holder, should pay 
certain coste to each of the.objectors. The 


- 
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latter had obtained a certificate under the 
Succession Certificate Act, 1880. On the 


10th March 1909, one of the objecters applied - 


to the Oourt, in execution of the said order of 


the 28rd July 1908, for attachment of oer- | 


tain properties alleged to belong to the de- 
deceased Allah Yar, and the Court, without 
issuing notice to ihe legal representative of 
thedeoeased and without recording any reasons 
in writing for the omission to do so, attached 
a quantity of wheat in the possession of 
Abdul Rahman. The latter objected to these 
proceedings but his objections were- over- 
ruled and he has now applied to this Court for 
revision of the orders dated 98th July 1902, 
and 80th November 1909. Mr. Govind Das 
objects that'no revision lies as those orders 


were passed either under section 47 of the : 


Civil Procedure Code, in which case an appeal 
from them would lie to the Divisional Judge 
or under Order XXI, rule 68, in which 
case & regular suit would be open to the 
objector, 

In my opinion the objection is untenable, 
as, upon the facts as above stated, it mast be 
held that the order of the 29rd July 1908 
(which is the besis of all these subsequent 
proceedings) was paased against a person who 
was then dead and as‘such was an absolute 
nullity and could not be the foundation for any 
later orders. Allah Yar wa&ihe longer alive 
on the 28th July 1909, and thé Oourt in ex- 
press terms refused to bring his alleged 
legal representative on the record, but 
nevertheless prooeeded io pass an order direct- 
ing the dead man to pay the costs of the ob- 
jectors. Apart from the fatuousness of such 
&n Order, no reason whatever was given 
for muleting the deceased in coats. t is 
clear upon the authorities that this order 
was & mere nullity and that all, subsequent 
proceedings based upon, or arising out of, it 


are equally null and void, and that the- 


orders now impugned were passed without 
jurisdiction [see Gohar v, Mghammad (1); 
Ohunnt Lal v. Farida (2); Rajani Kant Bhow- 
mik v. Karamat Ali (3), and the remarks of 
their Lordships of the Privy. Council 
Khiarajmal v. Diam (4) |. 

G 7 P. R. 1886. 

3) 78 P. R. 199R 

3) 5 Ind Cas. 523. 

G 83 O. 390, 2 A. L.J. 71,10. L, J. 584,7 Tom, 
L. , 44 9 C. W. N. 201. 7 
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Court further refused to recognise the rights . 
of Allah Yar’s alleged grandson until the. 


in. 


[1911 


I &ecordingly'aocept this petition aud set 
aside the orders dated 28th July 1909 and 
30th November 1909, with the resqlt that the 
property attached will be released from at- 
tachment. Respondent to pay costa through- 


out, = l 
Petition aocepted. 


N 





MADRAS HIGH COURT. 
APPNAL ÁGAINST Orper No. 188 or 1910. 
July 26, 1911., 


Present; —Mr. Justice Ayling and Mr. Justice 


aes Spencer. | 
SIVAGNANATHAMMAL-—7PETITION ER— 
AÀPPALLANT 


têrang 
"ARUNAOHRLAM PILLAI amp orares— . 


RaesrpoxpEATs. 


Civil Procedure Code Act (Y of 1908), O. XL, r.1— 


Recewer, appovntment of—Discrehon of Cowrt— When 
possessor of property may cae aaa -by a Reoticer — 
Injunction, when may bs granis 

"The Courts in Indis have the fullest jurisdiction in 
the exercise of & sound judicial discretion to appoint 
as well as toremove a ver, Fach case has to be 
decided on its own merits, and .in any case where & 
Court of first instance has taken into consideration 
fairly all the attendant circumstances and has made & 
sound use of ite discretion, an Appellate Court should 
not interfere with jts order. : nus 

Brimati Matheria Debya v. Shibdayal Singh Hajari, 
14 0. W. N. 252, 5 Ind. Oas. 27, followed. 

For the appointment of Heoelver os well as for 
the grant of an injunction, it must be shown thai the 
property should be anal from waste or alienation. 
For an injunction, it would be sufficient to show that 
the plaintiff has a fair on to raise as to the 
existence of an alleged right, but for appointment 
ofa Receiver, & good prima facie title has to be 
made out, 

Ohandidat Jha v. Padmanand Singh Bahadur, 23 
0. 450, referred to. 

A Receiver should not be appointed in supersession 
k unless there 


referred to. ; 

Sri Ram Das v. Mohabir Das, 37 O. 279; Ram Sun- 
der Das v. Kamal Jha, 82 0.741; Durga Nath Pramamk 
v. Chintamont, 810. 2145 Gopeenath Mukerjee v. Kally 
Doss Mwlhch, 10 O. 2285; Golwck Ohunder Gooho v. 
Hohim Ohunder Ghoss, 18 W. R. 95, explained and 
distingnished. 


N 


1 


Appeal against the order of the Subordi- k 


nate Judge's Court of Tuticorin, dated bih : ` 


November 1910, made in O. M. P. No. 281 of ; | 


1910, in O. S. No. 23 of 1910. 


Messrs. E, Sreentraca Atyengar, and B. . 


Éresnicasa Asyar, for the Appellant, 


+ 
a} 


^ 
D 
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The Hon’ble Mr. P. S. Stvaswamy Atyar 
(Advocate-General) and Mr. P. R. Narayana 
mami Asyar, for the Respondents. ` 

Judgment. This is an appeal against 
an order of the Subordinate Judge of Tuti- 
corin appointing a Receiver pendente lite in & 
guit in which reliefs 
plaintiffs-reversioners are the appointment of 
a Receiver and the issue of an injunotion res- 
training waste and mismanagement on the 
part of a mother and her deceased son's sister's 
sony The 2nd defendant seta up & Will under 
which he (the deceased’s nephew) is to get a 
molety of the property during the mother’s 
life-time and is to take the whole estate ab- 
solutely on her death. The Ist defendant 
supports this Will and the plaintiffs impugn it. 

The language of Order XI, rule 1 of the 
Code of Civil Procedure of 1908, which 
governs the present cases, differs slightly from 
the language of section 503 of the Code of 
1882, by the ‘introduction of the words 

“just and convenient.” The latest decision in 
which the alteration ig considered is Srimaü 
Mathuria Debya v. Shtbdayal Singh Hajari 


(1), and we are disposed to agree with the 


learned Judges who decided that case in thirk- 
ing that “the Courts in India have the fullest 
jurisdiction to appoint, as well as to remove, 
a Receiver in the exercise of a sound judicial 
discretion”. ‘Hach oase has to be decided on 
its own merits, and we may at once say that 
ordinarily in a case where a Court of first in- 
stance has fairly taken into consideration all 
the attendant circumstances and appears to 
have made a sound use of its discretion in 
the matter, we should hesitate to interfere 
with an order of this kind. 

The prominent features of the present case 


are (1) that in the event of the Will being ` 


invalid the Ist defendant will have what 
is couveniently described as a widow's 
estate; (2) that in the affidavits filed on thé re- 


‘spondent's side there are no specific allegations 


of actual waste or mismanagement, (8) that 
the only definite allegation relates to a aum 
of Rs. 6,000; which one of the partners of 
the deceased Subramania Pillai is alleged to 
have paid to the Ist defendant out of the 
partnership assets, and that there is & speci- 
fic denial of this payment in the 1st. defend- 
ant’s affidavit of December 12th, 1910, (4) 
that the lat defendant has expressed his wil- 


(1) 14 0. W. N. 253; 5 Ind, Cas. 37. 
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asked for by the- 


‘title hag to be made out. 


87) 


lingness in para. 15 of her oounter-affldavit, 
dated 30th Auguat1910,togiveany undertaking 
which the Court may consider necessary or 
desirable so as to ensure the safety and pro- 
per management of the properties uf her de- 
ceased son, (5). that the lower Oourts refus- 
ed in ita order dated 5th November 1910, 
to issue an injunction restraining the defend- 
ants from oollecting’ the outstandings of 
Subaramania Pillai’s estate but granted the 
prayer for the appointment ofa Receiver, 
though the latter remedy requires a stronger 
case to be made out. Vide Ohandidat Jha. 
v. Padamanand Singh Bahadur (2) where a 
distinction is drawn between the two reme- 
dies, namely, that while in either case, it 
must be shown that the property should be 
preserved from waste or alienation, for an 
injunction, it would be sufficient to show that 
the plaintiff has & fair question to.rgise ns to 
the existence of the right alleged, but, for A 
Receiver’s appointment a good prima facie 
In the cass report- 
ed in the Osloutta Weekly Notes to which we 
have alreadymade referenoe,the learned Judges 
who heard the appeal (Caspers, J. and Doss, J,) 
lay down the principle that a Receiver should 
not be appointed in supersession of a bona fide i 
possessor of the property in controversy un- 
less there is some substantial ground for in- 
terference. In pronouncing’ this opinion they 
refer to the leading case on the point in 
Stdheswart Dabi v. Abhoyeswari Dabi(8). This 


principle of not displacing a bona fide poesesor 


irom any of the just rights attached to 
his title, unless there be some equitable 
ground for interference has been followed in 
Srimati Prosonomoys Dect v. Beni Madhab Rat 
(4), and we do not consider the circumstances 
of the present case justify a departure from 
it. In paras. 4 and 5 of his order the Sub- 
ordinate Jude recognises the fact that an 
appointment of a Heoejver ad interin for 
an estate where there is a Hindu widow in 
possession withoub proving aota'of kpoliation. 
would be without precedent. 


On re&poudent’s besalf a number of 
authorities have been cited, but as each case 
must be disposed of on ite merite, and as the 
circumstances of the present cas83 are dis- 


(a) 23 0. 459, 
PIN 
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tinguisheble, a brief notice will be sufficient 
to dispose of them. In Sr: Ram Das v. 
Mohabir Das (5) and in Ram Sundar Das v. 
Kamal Tha alias Kamal Das(6), it waa found 
that distinct acts of waste have already been 
committed and in the latter case the defend- 
' anta title was based onthe Will or deed of 
- gift alone. In Durga Nath Paramanask v. 
Ohintomons (7) @ preliminary decree for 
partition has already been passed. Gopesnath 
Mookerjee v. Kally Doss Mulldot (8) was a 
case of &n injunction being continued until 


A 


certain charges of fraud and collusion on tbe ` 


part of a Hindu widow had been invesligat- 
ed by oral evidence. Golwok Chander Ghooha 


v. Mohin Ohander Ghose (9) wea a suit to 


recover aspecifio sum of money which, if 
released from attachment, the defendant | in- 
tended to invest in trade. 

Finally, a suggestion has been thrown out 


E: that.if the appointment of a Receiver at the 


present stage is disapproved of, an injuno- ` 


tion against waste may be ordered to issue. 


In this oonneotion we observe that the : 


Bubordinate Judge declined 
order to issve & temporary injunction, and 


the question, has not come op on appeal from. 


that order. 

The words. that ocour 8b the conclusion of 
Srimais Maihwria. Debya v. Shibdayal Singh 
Hojars (1) seem to apply. fully to the oir- 
cumstances of this cage and. to be a sound 
reason for allowing this: They are 


these,—' As observed in one of the English. 


cases, the plaintiffs are the masters of the 
litigation. If, in addition to that advantage, 
we were to anticipate their success in the 
present aotion, we should be placing the de- 
fendant in a position in which the circum- 
stances of this case do nob justify usin placing 
her.” 

We direct that the order appointing a Re- 
ceiver be discharged. Respondents to bear 
the appellant's costs of these proceedings in 
. both Courts, 


Order discharged, 
(5) 27 O. 979. , 
(8) 83 O. 741. E 
e 81 O. 314. 
8) 10 O. 335. . 
(9) 18 W. B 85. 


in & separate 


CALOUTTA HIGH COURT. 
Rerootar Orv, ApPman No. 524 or 1908. 
July 17, 1911. 

Present :—Mr. Justice Chitty and 
Mr. Justice N. Ohatterjea. 
DWARKA NATH BAY AND OTzsR8— 
Derex panta—APPELLATS 
DOTEUS 
SARAT CHANDRA SINGH RAY aap 


OTHERS —PrLAI TI FFS— RESPONDENTS. 
Hinds Law— Mitakshars— Stridhan—Iaheritance— 
Father's brothers son —BGister —Sister'a son. ] 
According to the Mitakshara School of Hindu Law, 
& woman's fathers brothers sons are not entitled to 
claim her stridhan property in preference to her — 
father’s daughters be her father’s daughter's son. 


Appeal from the decree of the Sub Judge 
of Hungpur, dated September 12th, 1908. 

Mau. vari, Dr.” Rash Behary Ghose, 
Babus Golap Chandra Sarkar, Mohini Mohun 
Ohakravarts and Jadu Nath Mandal, for the 
Appellànts. - 

Babus Jogesh Ohandra ‘Roy and Prokash 
Ohandra Mazumdar, for the Respondents. 

Judgment. 

Chitty, J,— This appeal arises out of a suit 
brought by the plaintiff to recover certain - 
property by right of inheritance io one 
Panchi Barmani, who died unmarried -on 6th 
June 1908. The Subordinate Judge has de- 
cided in the plaintiff's favour and the defend- 
ants have appealed. Kinu Sinha Roy, father. 
of the plaintiffs, and Latohman Sinha Hoy 
were two brothers. Kinu Sinh& Hoy died 
on l7th August 1894 leaving three sons, the 
plaintiffs and Gopal Chandra, who subse. 
quently died unmarried. Latchman Sinha 
Roy died on 18th April 1903 leaving a Will 
dated 20th July 1902, of which his seon-in- 
law, defendant No. l, is executor. Latehman 
Sinha Roy lefts widow Sasikala and three 
daughters, defendants Nos. 2 and 3 and Panchi 
Barmani. Latchman by his Will made a dis- 
position of his property in favour of bis wite 
and daughters. The particulars are imma 
terial for our present purpose. Sasikala 
died on 18th April 1905 having wade a Will 
dated 20th December 1904 by which she 


^ gave her property to her three daughters ab. 


solutely. The parties are by caste Kshairi- 
ayas and are governed by the Mitakshara 
School of Hindu Law. Kinu Sinha Roy and 
Latohman Sinha Roy had separated in the life. 


^ time of the former. 


The only question which has so far been 
argued before us is that raised by issue 
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No. 13, whether the plaintiffs are preferential 
heirs of Panchi Barmani, aud entitled to her 
estate before her sisters Kanaklata (defendant 
No. 2) and Jogomaya (defendant No. 8) and 
Birendria Narain (defendant No. 4), aon of 
defendant No. 9. If this bə decided against 
the plaintiffs their suit must fail. If in their 
favour, then other questions arising in the 
suit must be considered. 

"The law on the- point admittedly lies 
within & very narrow compass, a text of 
Baudhayana cited in the Mttakshara, and the 
Commentary on that text in the Viramitro- 
daya. The whole question turns upon the 
meaning to be given to the words “their near- 
eet relations" in the Viramitrodaya. The 
text of Baudhayana is to be found in the 
Miiakshara, Ohapter II, section XI, para 30. 
For Baudhsyana says: “The wealth of a de- 
ceased damsel, let the uterine brethren 
themselves take. On failure of them, it 
shall belong to the mother; or if she be dead 
to the father" In the  Viromitradaya 
(at pages 240-241 of  (Golap: Chandra 
Sarkar Sastri’s translation) we find, “Besides 
as it is expressly declared that the father 
inherits the property of a maiden on failure 
of the mother, so the same order is proper in 
this cage also.” Thus Bandhayana declares, 
"The wealth of a deceased maiden, let the 
uterine'brothers themselves take; on failure 
of them it Bhall belong to the mother; in her 
default, to the father. On failure of the 
mother and the father, it goes to their near- 
est relation.’ Who are their nearest rela- 
tions P Had it not- been for the elaborate 
argumenta which were addressed to us, I 
should have been inclined to say that there 
was not much room for argument. Asit 18, 
it appears to me not to admib of any doubt. 
In this case Liatchman and Sasikala were 
admittedly married acoording to one of the 
approved forms. The wife, therefore, be- 
came absolutely a member of her husband's 
family and his relations were her relations. 
Now, whether defendants Nos. 2, 3 and 4 be 
regarded as relations or as heirs of Liatehman, 
it makes no difference. The word sapinda in 
the Miiakshara denotes affinity; ‘‘sapinda re- 
lationship arises between two people through 
their being connected by particles of the one 
body." (See Mayne's Hindu Law, 7th Edi- 
tion, page 690). From this point of view 
defendants Noe. 2,8 and 4 are manifeetly 
nearer in relationship to Latohman and 


Sasikala than the plaintiffs. They would, un- 
doubtedly, as heir of Latehman be preferred 
to the plaintiffs. A daughter ard a daughter's 
son both came in before a brother’s son. 
The argument of the learned Pleaders for 
the respondents resolved itself into this, that 
agnates- must be preferred to cognates. But 
why P No authority was cited for the pro- 
position, which involves a constrained and 
unnatural interpretation of the words . “their 
nearest relations” in the Viramitrodaya, 
As a matter of fact, it was the only possible 
line of argument by which the plaintiffs 
could hope to succeed. It was said that 
this was a case of first impression and 
that the point has not been decided before. 
A very similar case, however, arose in Bom- 
bay; see Janglubat v. Jetta Appast (1). -There 
also the question was as to the succession to 
the siridhan of & maiden, and the contesting 
parties were the maternal grandmother, 
plaintiffs and the father’s mother’s sister's 
Bon, defendant. That case differed from the 
present in that the parents of the propositus 
had been married apparently according to one 
of the blamed rites, and the contest wag be- 
tween the relations of the mother ontheone side 
and of the father on the other. It was there 
argued (though unsuccessfully) for the plaintiff 
that the maternal relations were to be pre- 
ferred to the paternal. Many of the remarks 
of Mr. Justice Chandavarkar ave applicable 
to the present case and I do not propose to go 
over the same ground again. I may, how- 
ever, repeat one remark of the learned Judge 
that the “sapindas i.s., the nearest relations 
of the parents" means the sapindas of the 
father, who are also sanindas of the mother 
in virtue of her identity with her hus. 
band as half of his body. The various 
commentators who have touched on the 
question appear to be of the same opi- 
nion, see Dr. Gooroo Das Banerjee on Marri- 
age and Sirtdhan, 2nd Edition, page 424 
Mayne’s Hindu Law, 7th Edition, pages 890. 
891 and Golap Ohandra Sarkar Shastri's 
Hindu Law, 4th Edition, page 460. I would, 
therefore, hold thatany one of defendants 
No. 2,8 or 4 is entftled to suoceed to the 
estate of Panchi Barmani in preference 
to the plaintiffs. As between defendants 
Nos. 2and 3 the sisters,,and the defendant 
No. 4, the sister’s son, I would leave the 
question of preference - undetermined as? 
(1) 32 B, 400. 
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they are all before us in the position of 
defendauts. Whatever may be the rights of 
the defendants as between themselves, the 
plaintiffs must fail The learned Subordi- 
nate Judge in coming to the opposite conclu- 


. sion has, I think, fallen into error by not ad- 


ex 


- before us answers to that description. 


hering closely to the texts, and by confound- 
ing the case of succession to & female with 
that of succession to male. Here we have 
to look for the heirs of the unmarried 
female in the nearest relations of her parents; 
and the only question is, which of the parties 
[t is 
unnecessary to go into any other questions 
arising in the anit. 

For the reasons given, I would allow the 


appeal and dismiss the plaintiff's suit with - 


costs in both Courts. 

N, Chatterjes, J—The plaintiffs-respond- 
ents in this case sued to recover certain 
properties’ by right of inheritance to one 
Panchi Barmani. The facts are these: There 
were two brothers, Kinu Sinha Roy and 
TLatohman Sinha Roy, who were separate in 
mesa and estate. The plaintiffs are the sons 
of Kinu Sinha Hoy who died in 1884. 
Latehman Sinha died in 1903 leaving a 


. widow Sasikala and three daughters, Kanaka- 


| Birendra, the defendantNo. 4. Panchi Barmani - 


x 


properties as her siridhan. 


lata (defendant No. 2) Jogomaya ‘defendant 
No. 9) and Panchi. By his Will hé gave to 
his widow some of his properties absolutely 
and a life-interest in others, and provided 
that on her death the daughters would get 
the latter in absolute right and appointed 
defendantNo. 1 executor, Sasikala by her Will, 
dated the 2uth December 1904, gave all the 
properties to the three daughters absolutely 


and died on the 8th April 1905. Hach of the - 


obtained jrd of the 
Kavekalata and 
Jogomaya were married in the life-time 
of their father, and Kanakalatea has a son 


daughters, therefore, 


died unmarried in June 1906 and the plain- 
tiffs as her father’s brother’ 8 sous claim to be 
her nearest hejre. 

The parties are governed by the Mitakshara 
School of Hindu Law. The lower Court de 
cided in favour of the plaintiffs, and the de- 
fendants have appealed. 

. The 18th issue in the case TI the 
question whether the plaintiffa being the 
father’s brother's fons are the heirs of Panohi 


e Barmani in preference to Birendra, the de- 


fendant No. 4, and Kanakalate and Jogomaya, 


the defendants Noe. 2 and 3, If the issue is 
decided against the plaintiffs the suit. will 
fal and it will be uunecessary to try: the 
other questions involved in the case. 

The rule of suooeesion to the stridhan pros 
perty of a maiden is contained ina iext of 
Baudhayana which runa as follows;— 

‘The wealth of a deceased damsel let 
the uterine brothers themselves take, on failure 
of them it shall belong to the mother; or if 
she be dead to the father." (See Mttakshara, 
Ohspter lI, seotion XT, paragraph 30;: Daya- 
bhaga Ohapter IV, section 8, paragraph 7, and 
Dayakrama Sangraha, Chapter IT, section T, 
paragraph 1; where the' same text is attri- 
buted to Narada.) 

"The further succession after the -father i is 
not dealt within: the Mttakshara. The 
‘Viramitrodaya after quoting the above 
text of Baudhayana states:— On failnre of 
the mother and the father it goes to their 
nearest relations.” (See  Viramitradaya 
Ohapter V, part IT, section 9; Golap Ohean- zs 
‘dra Barkar'a translation pages 240—931). v. 
The words in the original are mata pira l 
rabhobe fai pratya sannagami. But in what 
way this nearness is to be determined ig not 

-atated either in the Mrtakehara or in the Vire- 
miirodays, and the question upon which the 
parties are at variance is, how is this nearness 
to be determined. There is no doubt that | 
the sister (father’s daughter) and sister's pon 
(father’s daughter's son) are nearer than the 
father's brother's son, but the questions 
raised on behalf of the plaintiffs-respondenta 
are that the words tat pratyasannah have 
reference to sapinda relationship of the maiden 
herself, that the word supinda mesus sagotra 
sapinda’ and thata sisteris no heir at all 
and the sister's son i8 a very remote heir in 
the Benares Schoo]. In détermining the near- 
ness of relationship, therefore, we have to 
consider whether the sapimda relationship is 
to be traced through the father and if so, in 
what order of succession and the meaning of 
the word saptrda & used in the Mitak. 
shara inthis connection, 

In the absence of any express rule for 
determining the nearness of kinsmen in the 
cage of succession to a m&iden's property, we 
should see how this nearness has been de- 
termined in the case of snooessibn to a 
married woman dying without issue. | 

The rule of succession to the sairidhun of s” 
married woman dying childless is thus laid ~~ 
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down in the Miakshara,—" Of a woman 
dying withont issue as before stated and who 
had become a wife by any of the four modes 
of marriage denominated Brahma, Datva, 
Arsha and Prajapatya, the (whole) pro- 
perty as before described belongs in the first 
place to her husband, on failure of^him it 
goes to his nearest k nemin (sapinda) allied 
by funeral oblations. But in other forms of 
marriage called Asura, Qandharva — Rakshasa 
and Jatsacha the property of a childless 
woman goes to her parents that is to 
her fáther and mother. The succession 
devolves first (and the reason has been 
before explained) on ‘the mother who is 
virtually exhibited (first) in the elleptical 
phrase pitrigami, implying goes (gachchate) 
to both parents (pitaram) that is to the 
mother and to the father, on failure of them 
their next of ‘kin take the succession (see 
Mttakshara, Ohapter II, section XI, pare- 
graph II, Colebrook’s translation). 

‘16 is hardly necessary to point out thab 
Colebrook's translation of sapinda as allied 
by funeral oblations is not correct. Sea 
Umatd Bahadur v. Udot Ohang (2). 

The words used in the above text with 
reference to the heirs on failure of the 
husband are pratyasannanang sapindanang 
(nearest sapindas) and though the words used 
in connection with the rule of succession on 
failure of the father in the latter part of 
the tert is only pratyasannanang (nearest) 
and the word sptndanam is not repeated, the 
author must have meant pratyasanaa- 
nang sapindanang (nearest sapindas) as in the 
firat part. 

So thatacoording to Visnaneshwara the nearest 
sapindas of the husband in the one case and 
the nearest sapindas of tbe father in the 
other are the heirs, but who are successively 
the next of kin in either case; in other 
words, what is the order of nearness among 
the kindered is not stated in the Miiakshara. 

Vyavahara Maywkha Chapter IV, section 
10, Placita 28, dealing with the question of 
suooeesion io; a childless woman married in 
the two forms of marraige respectively states 

as follows : D— 

“ [In the one case] if there be no husband, 
then the nearest to her in his (fat) own family 
takes it, and [in the other case] if her father 
do not exist the nearest to her in (her) father’s 
family succeeds [for the law that] “To the 

(a) 6 C, 119 (F. B.). 
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nearest saptada the inheritance belongs as 
declared by Manu" denotes that the right of 
inheriting her wealth is derived even from 
nearness of kin to the deceased (female) 
under discussion and though the Mitakshara 
holds that on failure of the husband it goes- 
to his (tai). nearest kinsmen (sapinda) al- 
lied by funeral oblations and on failure of 
the father, then to his (tai) nearest 
sapindas, yet from the context, it may be de- 
monstrated that her nearest relations are his 
nearest relations and (the pronoun “tai” be- 
ing used in the common gender) it allows of 
our expanding the passage “those nearest 
to him through her in his own family” for 
the expressions are of similar import. 

So that, according to Nilkanthe, the nearest 
relations of the woman in the husband’sa or 
the father's family, as the case may be, suo- 
oeeds, and relying upon the above text it was 


‘oontended on behalf of the respondent that it 
1s not the father's heirs bnt the nearest 


sapindas of the maiden in the father’s family 
in the present oase that are to succeed. 

Bat Vyavahara Mayukha, though a very high 
authority in the Bombay School cannot be 
accepted in the Benares Schoolin preference 
to the Mitakshara where the former differa 
from the latter. Besides, I do not think 
that the above text of Vyavahara Muyukha by 
itself advances the case of the plaintiffs.re- 
spondents. It merely shows that:the nearest 
sapindas of the maiden in the father’s family 
will succeed, but the nearest sapindas of an 
uumarried daughter will be the samo as 
those of her father so that after all npon . 
the question as to how the nearneas among 
the sapindas isto be determined the above 
text of Vyarahara Maywkha does not throw 
any light. The plaintiff (respondent can suo- 
ceed by showing not only that the heirship is 
not to be tracad through the father, but also 
that “nearest relations” mean nearest 'agnate 
sapin das." 

According to the Mttakshara the theory of 
eapindashtp ia based upon community of 
corporal particles or, in other words, coon- 
sanguinity. Vijnaneshwara in explaining the 
word "sapimdas" used by Yajnavalkya the 
verse declaring that & man shall marry a girl 
who is rot a sapinda states aa follows: — 

"She is called his sapinga, who has (parti- 
cles) of the body of same ancestor eto, in 
common with him. Sapinda relationshif 
arises between two people through their be- 
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ing connected by particles of one body. . . 
. . therefore, one ought to know that 
wherever the word sapinda is used there 
exists (between the persons to whom it is ap- 
plied) a connection with one body either im- 
‘mediately or by descent." 

Mitakshara. Achara Adhyaya: See trans- 
lation in West and Buhler’s Digest, Volume I, 
pages 120-121). 

~ This doctrine applies to sapindashtp not 
only in its ceremonial aspect but for purposes 
of inheritance also. The point is now oon. 
cluded by authority. See Omatd Bahadwr v. 
Udoi Chand (2) and Lalwbhai Bapubhat v. 
Mankwvar (8); Mayne’s Hindu Law, 7th 
Edition, page 690. 

It is, however, conténded on behalf of ihe 
plaintiffs-respondents that though the’ word 
sapinda means related by particles of body 
itis used in- the Mitakshara as meaning 
sagotra  sapindas, and bÀimmagoira sapindas 


are called bandhus and as the brother’s son. 


is a sagotru sapinda (agnate) he is entitled to 
preference to the sister’s son who is a bÀinna- 
gotra sapinda (a cognate) and certainly to 


the sister who is not in the line of heirs at. 


all in Northern India. 
Now, whatis the meaning of ihe words 
“nearest sapindas as used in the text of the 
Mitakshara quoted above? Do they mean 
supinda in the restricted genge, $. 6., nearest 
sagotra sapindas, or sapimbus. according to 
nearness or propinquity whether sagotra or 
not P lt is true, as contended on behalf of 
ihe plaintiffs-respondents, that in the Mitak- 
shara females generally are excluded unless 
expressly named, and near cognates are 
postponed to remote aguates, but that princi- 
ple has no application to the case of suoces- 
sion to a male owner dying withont male 
issue, and if the succession is to be traced 
through the male owner (the husband or the 
father, as the case may be) according to the 
well known order laid down in the Mrtak- 
shara the principle contended for will not ap- 
ply. It should also be remembered that there 
is a fondamental distinction between BüCOOd- 
-sion to & male and succession to stridhan, 
In the latter case, preference i is given to fe 
-males and cognates, in many instenoes to 
agnates. 

Sir Gooroo Das Banerjee in his Hindu Law 
of Marriage and Stridhan, 2nd Edition, page 
$60, after referring to the above text of the 

(8) 8 B. 388. | 


Mitakshara observes as followa :— One thing, 


. however, seems clear, namely that the word 


sapinda-in the foregoing passage is used in 
the same sense assigned to it in the - Achar 
Kanda of the Mttakshara. It moans a sagotra 
sapinda,.... end alsos Pan nadah ‘sapinda 
or RAM. 

The nearness of sapindas in the T of the 
Mitakshara quoted above has been determined- 
by tracing the relationship from the hus- 
band or the father, as the case may be, ac- 
cording to the text -of Yajnavalkys, by at 
least one commentator and in soveral judicial 
decisions. 


Kamalakara, one of the — Á—— "dn 


- dealing with thia question, statesinthe Vivada- 


Tandava as follows :— 

- "In default of the husband the ‘husband's 
nearest relations the widow and the dau- 
ghters also and the 1est inherit’ husband’s 
widow (s.¢.), the co-widow, (husband’s) dau- 
ghter, $ 6., daughter by aco-widow. This is 
stated by Vijuáneshwara," (see Vivada-Tan- 
dave, Bombay Edition, page 462). 

So that, according to Kamalakara, the near- 
ness of kinsmen in the rule laid down in the 
Mitiishara is to be determined according to 
the well known iexb of Yajnavalkya relating 
to the succession to a male owner dying 
without male descendants. That text runs 
as follows : — 

"The wife and daughters uo both pa- 
-rents, brothers likewise and ien song, 
gentiles, cognates, & pupil anda fellow stu- 
dent. On failure of the first among these, 
the next in order is, indeed, heir to the - 
estato of one who departed for heaven 
leaving no male issue. This rule extends to 
all classes.” 

West and Buhler, referring to the above 
opinion, of Kamalakara, observe as follows :— 

“This opinion seems lg be based on. the 
consideration that as the mpindas inherit 
only through the husband they virtually 
succeed to property coming from bimand . 
that consequently they must inherit in the 
order prescribed for the suocession.to a male's 
estate. Against this it may be urged that 
the word pratyasanna “nearest” if em- 
ployed in regard to persons generally has the 
sense of nearest by relationship”, end that 
the list of heirs to a man without male de- 
Scendanis is nob made solely with regard to 
nearness by relationship, since, for instance, - 
it places the daughter's son before the parent 
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and brothers though hg is further removed 
than the former, and’ not nearer related 
than the latter. If the objaction be admitted 
we ahguid take the word pratya. 
in its first sense and aasume 
Vijnaneshwara really intends “nearness by 
relationship” to be the principle regulating 
the succession of the  sapimdas. On this 
interpretation the heirs of a childless 
widow in the first instance would be those 
kinsmen related to the husband in the first 
degree, $.e., rival wives of deceased, their off- 
spring and the husband's parents all inheriting 
together: next the knismen related to the 
husband in the second degree as the hus- 
band’s brothers, deceased’s step-children’s 
children, ete., and so ov, the sixth degree inolu- 
sive, See Woat’and Buhler's Digest, Volume 
I, page 518. Sir Goorso Das Banerjee in hia 
Tagore Leotures, 2nd Edition; at page 368 
observes that in this conflict of authority it 
is not easy to say. which view is correct, 
"| but Kamalakar's opinion is entitlad to be 
followed as authority in the Benares School 
when it is not in conflict with that of any 
higher authority, and in the present in- 
stance the rule based on his opinion has the 
farther recommendation of being simple as 
it makes the order of succession to síridham 
correspond after a certain point to that 
applicable to a man's property. It may also be 
urged that if this were not ‘Vijnaneshwarp’s 
meaning and if he had not referred to this 
known order of succession after the husband 
he would in ‘all probability have expredsed 
himself more explicitly. -See also Jogendra 
Siromani’s Hindu Law, page 386. The oon-- 
flict of authority referred to above does not 
affect the present coase, for even aocording 
tothe view taken by ' West and‘ Buhler, the 
sister, as father’s daughter, ia entitled to 
- preference to father’s brother's son ha s Nearer 
relation. 

' Àooording to the rule laid down by Kama- 

lakara the sucosssive heirs after the hus- 
‘band of a. woman Married in an approved 
form -dying -without issne would be her 
hüsband's widow (riyal-wife), his daughter 
(step-daughter), his daughter's son (atep- 
daughter's son), then the husbend's mother, 
néxt his fatherand so on. . 

Following the above mode of determin-. 
ing nearness in the case of a childless woman 
married in & disapproved form, the successive 
heirs after the father would be tlre step- 
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Dr the father’s daughter AKEN father’s 
daughter's son (sister's son); the father’s 
mother, the father’s father, the paternal 
uncle, his’ son, and the - father’s goiraja sa- 
pindas and basdhws in the same order in 


' which they would succeed to his property. 


“In the vase of a maiden the heirs expressly 
enumerated are (1) brother, (2) mother, (3) 
father. The succession then goes to their 
{mother and father’s) nearest relations, 
There ja no question in the present case 


‘that Sasikala was married in an approved. 


form. So her husband's -nesrest relations 
would be her nearest relationg slao. 

"In the absence of any rulo determining the 
nearness among relations of the father in the, 
case of succession toa maiden's sridhan, the 
question, I think, should be decided by‘ 


Analogy to the order of succession relating 


to fhe properly of a childless woman married 
ina disapproved form stated above, so far 
as it is applicable, for in both oases the 
snoceasion is confined to the father's family. 
I say, ko far as it ia applicable begadse in the 
case of a maiden the brother comes before 
the mother and the father being ' in fact the 
first heir expressly. named. ` - 

According to the views .of somè writers - 
the son and the grandson of. the hus- 
band, i. the step-son and the step-grand- 
son of ihe woman come next after the off. - 
gpring of the woman herself and before her 
husband and according to the.views of others 
they come.in after the husband but before 
his other wives and such other wive’s 
daughters, etc. Sir Gooroo Das Banerjee in his 
Tagore Lactures at pages 863 and 384 places 
the son and the” grandson of the husband, 
$.4., the step-son and the siep.grandson of 
the woman after the husband and before 
the oo-widow and step-daughter, eto., AB 
they -were undoubtedly the ‘nearest sapie. 
das of the husband and, therefore, consis- 
tently with the view taken above, ought to 
come in before the oo-widow-and step. 
daughter, eta, and next after the husband. 
Similarly,"he places the son and the grandson 
of the father, £e, the brother and the. 
brothets’ son of & woman.máàrried in a dis- 
approved form after the father and before 
the step mother and sister, etc. The same 
view was taken in the case of Gojabas v. 
Sheahàgirao (4) where the step-grandson wag, 
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held to be a nearer sapinaa than the oo-widow 
or the husband’s brother’s son. 

lt^wil be observed, however, that Kama- 
lakare does not mention the son and the 
grandson of the rival wife in the order of 
snoceasion after the. huaband. But the res- 
son is, as pointed oot by Talang, J., in the 
case of Gajabat v. Shahajirao (4) cited above, 
that Kamalakara dealt with the rights of the 
offspring of the rival wife not under the er- 
position of the words "huebend'g sapindas" but 
inthe earlier portion dealing with the wonian's 
own offspring and he there actually cites 
the text of Manu, Chapter IX, 153 (that the 
son of & man by one of his wives is ag & son 
to all his wives) and naturally from that 
point of view treats of the rival wife's 
children immediately after he had dealt 
with the rights of the woman's own off. 
spring. In that view the step-son and the 


atep-grandson would take not as sapindas ' 


of the husband after him, but before him. 
In the case of a disapproved form of marriage 
the son and grandson of the father, 1.«., 
the brother and’ the brother's gon of the 
woman may, I think, come in as the nearest 
relations and sapindas of the mother and, 
‘therefore, before those of the father. It is 
4rue in the case of Jangibas v. Jetha Appa 
(1) it was held that the mother's relations 
are not to be preferred to those of the 
father, but the objections would not apply 
with the game force to the son and grandson 
who are the nearest relations and sapimdas 
of the mother as well as of the father. The 
question js not free from difficulty, but it 
ia pot necessary to determine in the pre- 
gent case the precise position to be assigned 
to the son and grandson of the husband 
or the father, s.e., whether they should 
come in as sapindas of the husband cr 
ihe father and, therefore, after them snd 
before the co-widow or the step-mother 
as the case may be, or before the  hus- 
band and the father. The latter view is 


apparently taken by Kamalakara and acoord-. 


ing to him, therefore, the succession 
after the husband or the father would be 
governed by the Rule of Succession laid down 
in the text of Yajnavalkya quoted above. 

It is contended on behalf of the plaintiffa- 
respondenis that malakara i8 & modern 
author es it cites Haghunandana & recent 
awthority and is not entitled to weight, but 
Kamalakara is of the same age as Nilakantha 


(who is said to s the cousin of Kamalakara) 
, the author of the Vyavahara Maywkha and 
Mitra Misra the author of the Viramitrodaya. 
“Bee Rarbadhicari's Tagore Lectures, pages 404 
408. Vivada-Tandava of Kamalakara is one of 
the text books of the Benares School, (See.Mor- 
ley’s Digest, Introduction, coxx!, and isa very 
high authority in that School (See Sarbhadi- 
caria Tagore Lectures, page 406-and Biro- 
moni's Hindu Law, pages 29-80). Kantalakara 
is to be followed as authority in the Benares 
School, when it ia nob in oonflict with any 
higher authority: Bee Sir Gocoroo Das Banerjee's 
Tagore Lectures, pages 468-864, The text 
of Kamalakara referred to above was cited 
as an authority hy Ohandavarkar, J., in 
Bhimacharya v. Ramacharya (5). 

The above principles of determining the 
nearness of scapisdas after the husband 
or the father in the case gf a childless woman 
married in an approved form andin a dis- 
approved form respectively has been acted 
upon in the following cases. 

In the case of Bat Kesserbat v. Hunsras 
Morarii (6) where the question was whether | 
.&oo-widow was entitled to succeed to the 
‘property of a woman married in an &pprov- 
ed form dying without issue in preference 
to her husband's brother or husband's bro- 
ther's son, it was held by the Privy Coun- 
oil that the former was entitled to sucoeed 
as the nearest sapinda of the husband. The 
case was decided with reference tothe Bom- 
bay School, vir., the Mitakshara subject to 
the doctrine to be found in the Vyavahara 
Maywkha where the latter differs from ic. 
But it was observed by the Privy OCounoil, 
referring to Mtiakshara, , Ohapter IT, section IX, 
Placita 8, 9, and 1l. "If the case rested on 
Mitakshara alone their Lordships are of 
opinion that the appellant would be entitl- 
ed to succeed, and that “there could be - 
no reasopable. doubt that, according to the 
Mitakshara definition’ of sapinda, hus- 
band and wife are eapindas to each other." 

In Xrishmas v. Shripati (7), which also 
was & caseof succession to the property 
of a childrleas woman married in an ‘ap- 
proved form, the plaintiff who was the oo- 
widow of the deceased claimed her estate as 


against the nephews of her husband (father- 


in-law’s brother’s grandsons) and it was con- 
(5) 88 B. 453, 11 Bom. L. R. 054. 
(8) 80 B. 481. 
(7) 80 B. 888; 8 Bom. I. R. 18, 
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tended on her behalf that in the absence of 
the husband the 
his nearest sapindas (tat — praiyasanna 
saipinda) and thatthe widow was the next 
of kin, and reliance was placed on the 
well known rule of snocession laid down 
in the Mitatshara, Jonkins, O. J., and Baus- 
gel, J., held that the widow was the nearest 
surviving samnda acoording to the order 
prescribed in the Mttakshara and entitled 
to guooeed in preference to the nephews of 
the husband of the deceased. The cage 
was decided with reference to the Miiak- 
shura elone which was the governing 
authority in the district from which it 
dame up. 

Soin the case of BAKA on ts & woman 
married fin a disapproved form. In Raj 
Gramany v. Ammani Ammal (8) the quoe- 
tion was whether the plaintiff who was 


the gister of & childless woman married. 


in a disapproved form, was entitled to pre- 
ference to the defendant, her son, sud it 
was held by Subramaniysa Aiyer and Benscn, 
JJ., that according to the AMttakshara the 
plaintiff as the daaghter of-the deceased wo- 
man’s father takes precedence over the de- 
fendant his daughter's son. . 

Ibt thus appears that in cases governed 
by the Mitakshara the authorities are in 
favour of the view that succession to the 
siridhan of a childless woman after-the 
hasband or the father, according as the 
marriage wasin the approved or disapprov- 
ed form, is regulated in the same order -in 
which snuooession takes place to the husband 
or the father. as the case may be, 1.6.,~ it 


descends in the same way as if it had 
belonged to the husband -or the father 
himself. 

It is true that in none of the cases 


cited above there was any competition be- 
tween an agnate and a cognate, but the 
order of succession was determined accord- 
ing to the order laid down in the Mitakshara, 
regulating succession to a male owner, and the 
heirship was traced through the husband or 
the father. 

Tha case of a maiden, as KN observ- 
ed, stands on the same footing as a childless 
woman married in a disapproved form and the 
principle governing the order of succession to 
the latter is applicable to the case of a 
maiden, 


(8)! £013 [RC eh il, MILT. 68. 


succession devolved upon, 


In the case: of Janglebat v. Jetha Appan 
(1) the question related to the succession 
to the stridhan of amaiden and the oom- 
peting claimants were her maternal grand- 
mother and her father'a mother's aister and 
the aciual point to be determined ‘was 
whether the sapinda of the mother or the 
sapinda of the father waa entitled to pre- 
ference. It was held that as the sapindas 
of the father are also the saptndas of the 
mother in virtue of her identity with her 
husband the succession to the stridhan of 


‘an unmarried female goes to the sapindas 


of the father and the father’s mother's gister 
was entitled to ‘preference to the maternal 
granud-mother.  Ohandavarkar, J., pointed 
out that the same rule of succession applies 
whether the deceased woman was & maiden or 
a Woman married according to one of the 
blamed rites, and quoting the text of Viramit- 
rodaya that in default of the mother and the 
father the succession goes to their nearest 
relations observed that according to that rule 
in default of the heirs specified by bandhayana 
the sapindas of the parents of a maiden 
inherit her property in the due order given in 
the text of Yajuavalkya regulating obstructed 
BacceRsION. 

The game view is taken in Golap Chandra 
Sarkar Sastri’s Hindu Law, 4th Edition, page 
450 and fir Gooroo Das Banerjee in his 
Tagore Lectures, 2nd Edition, page 424, in 
dealing with the qnestion of heirship to the 


property of a maiden refers to Bandhayana’s 


text and states hia opinion as follows :—— 
“On failure of the heirs mentioned in 


‘the text the next heira would, I presume, 


be the paternal kingmen in {order of pror- 
imity. 

I have not alluded to the order of euc- 
cession laid down in the Viramitrodaya 
based upon the anathority of a text of Virkas- 
pati (See Viramitrodays, Ohapter V, part, It 
section 14, Golap Chandra Sarkar'a tirans- 
lation, page 248) according to which the 
sisters son is an heir, as it has been held 
that the line» of succession given by Virami- 
trodaya is altogether inconsistent with that 
given in the Mitakshara and that it appears to 
give promiscuously the asapindas of the 
husband and those of the father withon¢ 


.noticing the distinction inethe devolution 


of the property depending upon the form’ 
of marriage of the deceased proprietress 
and cannot be accepted as authority in the 
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Benares School which recognises the sau- 
thority of the Viramitrodaya only when it 
is not contradicted by the superior author- 
ity of the Mttakshara. See Jagannath v. 
Rangt (9); Bat Kesar v. Hansraj 
(6); Sir Gooroo Das Banerjee's, Tagore 
Lectures, 2nd Edition, pages 361-862. 
_.-L hold that in 
plaintiffs the father's brother's sons are not 
entitled to preference to the -defendants 
Nos. 2and 8 who are the father's daughter's 
or to defendant No. 4 the father’s daughter’s 
son. tis not necessary to decide in-the 
present case as to whoamong the defendants 
themselves, tts., the daughter and the daugh- 
ter's eon. is entitled to preference. The 
plaintiffs! mit will equally fail whether the 
daughter or the daughter's gon is the heir, 
and, in this view of the case, it is not neces- 
sary to enterinto the other questions which 
gre involved in the guit. i 
. I accordingly. agree that the appeals should 
be deereed, the decree of the lower Court get 
aside and the guit dismissed with costs in both 
Courts. . i 


- Appeal allowed. 
(9) 25 C. 354 à 





PUNJAB CHIEF COURT. 
Civit Revision No. 1148 or 1911. 
August 11, 1911. 
Present:— Mr. Justice Johnstone. 
NIHALA MALL—DrrrrvART— 
| PETITIONER 
1 TENS 
BAGU RAM— Puaistirr— RESPONDEAT. 
-Reriston—Interlocwiory  order— Ordinarily 
open to. : i ih 
. Ordinarily, an intorlooutory order isnot open to 
| revision. It is only in cases in which irreparable in- 
ury would be the resulb of non-interference that the 
hie? Court will revise an interlocutory order. 


# 
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Syed Nawuaxish Ali v. Muhammad Bakhsh, 48. P.W. 


H. 1910; 8 Ind. Cas. 647, referred to. ; 
Petition under section 70 (1) (a) (b) of 
Aot XVIII of 1£84, as smended by Act X XV 
of 1899, for revision of the grder of the 
Subordinate Judge, Ist Classe, Lahore, dated 
5th April 1911, disaltowirg ihe defendant's 
objections. | 
Diwan Mehr Chand, for the Petitioner. 
Rai Sahib Lala Sukh Dral, for the Re- 
spondent. 2 
¥udgment.—In my opinion no revi- 
sion lies, As regards the question of 
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valuation -and Court-fee, I need only refer 
to Syed Nawastsh AH v. Muhammad 
Bakhsh (1). In my opinion, it wonld be 
preposterous to allow revision at this stage 
of such an order as that regarding tho 
valuation and Oourt-fee. To let the case go 
on will do no irreparable harm to petitioner; 
indeed, will do him no harm at all; and it is 
only in cases where irreparable injury would 
be the result of the non-interference that this 
Court will revise an interloontory order. 

Then, petitioner's Pleader urges that in 
the previous case, Rs. 15,000 waa fixed as 
valuation of the case and this is res juds- 
cata. I am inclined to agree with the lower 
Court’s contrary view of this. matter; but in 
any case, I would never dream of revising the 
order at this stage, Itcan wait till the case 
comes up, if ever, on appeal; and similar 
remarks apply to petitioner's. grievance re- 
garding liabilities of the shop. I decline to go 
into this question here. 

Dismissed with coats. 

E Petition dismissed. 

(1) 48 P. W. 1910; 6 Ind. Cas, 647. 
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PUNJAB OHIEF COURT. 
Srcoup Cryin APPs No 124 or 1910. 
August 10, 1911. > : 
Preseni:—Mr. Justice Jobnstone, 
MOTI SINGH— DrrzxrAxT— À PPELLAXT 
| tarsus 
MAGHAR AND OTHWRS—PLAIRTIFFS-— 


RESPONDENTS. 

Tamitation Act (IX of 1008), a 14—" Defect of 
wrisdiction", meaning of—Appeal— Pre-cmption—Sart 
Valuation of suit, 

The words “defect of jurisdiction” in section 14 of 
the Limitation Act, mean a defest of jurisdiction 
peculiar tothe Oourt in which the proceedings were 
taken and do not cover such mistakes as the presen- 
tation and prosecution of an appeal which did not 
Hein amy Court, 

Sheojt Ram v. BheoOhand Ras, 68 P. R. 1888; Sultan 
v. Ala Bakhsh, 45 P. R. 1803, H. H. Raja of Foridkote 
v. Bardar Gurdyal Singh, 84 P. R. 1898, followed in 
principle. 

In a pre-emption suit the plaintiff was directed to 
deposit a certain sum in advance, and on his failing 
to appear and to rue date fixed, his suit was 
dismiseed. He appealed against this dismissal, but 
his appeal was rejected as incompetent. He then 
applied for the restoration of his case, and his 
application was dismissed as time-barred. Ho pre- 
ferred an appeal agninst this dismissal which proved 
successful on the gronod that he was ontitled toa 
deduction of the Hme he had spent in the tion 
of bis appeal against the dismissal of hissuik On 
further appeal to the Ohief Court, it wna urged, inter 
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alia, that the plaintiff could not hare the benefit of 
section 14 of the Limitation Act: 
much as the first appeal by the plaintiff to the 
lower Appellate Court was not competent, he was not 
entitled to any deduction on account of that appeal. 

A Divisional Judge has.no jurisdiction to hear an 
appeal in a suit for pre-emption of land, when the 


value of the Jand, according to the thirty times jama 
rule, exceeds Re. 5,000, 


Pata v. Khan Bahadur, 48 P. B. 1008; 04 P. W. * 
1908; 172 P. L. R. 1908, followed. 


Second appeal from the order of tho Divi- 
sional Judge, Sialkot Division, dated the 
10th December 1909, reversing that of the 
District Judge, Sialkot Distriot, deted the 
27th August 1909, dismissing plaintiff's 
olaim. 

. Bakhshi Tek Ohand, for the opahi 
Mr. Harris, for the Respondents. 
Judgment.—This was a pre-emption 

suit, the properly in svik being land valued 

in the sale-deed at Hs. 2,000 and the plaintiff 
offering Ha., 650 or any other price which the 

Court might fix. According to law plaintiff 

was direoted to deposit a certain gum in ad- 

vance. Hae did not do this. An extension 
of time was given toa certain date on which 
he failed to pnt in an appearance and also 
failed to pay in any money. The suit was; 
therefore, dismissed. An appeal was preferred 
against this dismissal of the suit. It was re- 
jected as incompetent, a petition for restoration 
of the case was then filed in the first Court. 

It was rejected as time-barred. The Divi- 

Bional Judge, however, on appeal being made 

to him, held that plaintiff was entitled to a 

deduction, under section 14 of the Indian 

limitation Act, of the time that he had spent 
in prosecution of his appeal aforesaid. There- 
fore, the Divisional Judge accepted the appeal 
and remanded the case for re-trial on the 

merits, The defendant-yendee, now files a 

further appeal in this Court taking three 

points,— 

(1) That as the value of the land, according 
to the thirty times jama rule, was Hs.11,250, 
therefore, according to Fata v. Khan Bahadur 
(1), the value of the suit for purposes of juria- 
diction was beyond the appellate jurisdictional 
powers of a Divisional Judge; 

(2) that the plaintiff could not have the 
benefit of section 14 of the Limitation Aci, 
and 

(8) that the lower Appellate Court should 


have remanded, not the whole case for deci- 
(1) 46 P. R, 1908; 94 P. W. B. 1906; 173 P.L. B, 
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aion on the merits, but only the application for 
restoration, for which, the appellant adds, 
there was no sufficient ground. 

Tt is not necessary to deal with the Mesi 
point, for it seems to me clear that on both 
the first and second points taken, the appeal 
must succeed. Itisobvions that the Divi- 
sional Judge had no jurisdictión to hear 
the appeal. 

And as regards the second point, after 

considering Shoa Ram v. Sheo Chand Rat 
(2); Sultan v. Ala Bukhsh (8); H. H. Raja of 
Fasidkote v. Sardar Gwrdyal Singh (4), it seema 
to me that I must adopt the principle that the 
words '" defect of jurisdiction " in ‘section 
l4 aforesaid mean a defect of jurisdiction 
peculiar to the Courtin which the proceedings 
were taken, and do not cover suoh mistakes 
as the presentation and prosecution of am 
appeal, which did not lie at all in any Oourt. 
Here it is quite obvious that no appeal lay 
; Konhyn 
Lal v. The National Bank of India (5)]. - This 
ruling was published some two years before 
plaintiff preferred hisinoompetentappesl, and, 
therefore, it can hardly be said that his mistake 
of law was even bona fide. Mr. Harris points 
to several rulings of High Oonrts in which 
section 14 of the Indian Limitation Act was 
allowed to be taken advantage of in cases ot 
bona fide mistake of law, 1. e., wheres ques- 
tion of law was doubtful, NC Courts were. 
willing to stretch a point à d to allow a 
plaintiff to take advantage of section 14. But 
here, as I have shown, there ought to have 
been no doubt whatever ia the mind of the 
plaintiff. 

For these reasons, I must accept this appeal 
avd confirm the rejection by the first Conrt 
of the petition for restoration. In the- oir- 
cumstances, think that the parties should 


bear their own costs. 
Appeal accepted, 
. (2) 68 P. R. 1888. - 
3) 45 P. R. 1808. l 
4) 84 P. R. 1898. 
5) 121 P. B. 1907 (F. B); 61 P. W. R. 1007. ` 
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KALI KUMAR VIDYARATNA V. KASHI OHABDRA MITRA, 


OALCUTTA HIGH COURT. . 
Rrzooxp Civin Apprat No. 818 or 1910, 
July 24, 1911. 

Preseut: — Mr. Justice N. Ohatterjea. 
KALI KUMAR VIDYARATNA— 
PrAINTIFT—À PPELLANT 
tersus 
KASHI CHANDRA MITRA amv OTHERS8—- 


Darrupaxre— Haspoxpgxre. 
Fraud, plea of, by defendant —No mit brought io set 
aside hassaotion —Lapee of time—Sutt for confirmation 
- of posecesion——Decree for recovery af posseasion—-Pay- 
ment of ad valorem Oourt-fese.' 

A defendant is entitled to resist a claim made 
against him by pleading fraud, and he is entitled to 
urge that plea though he may not himself have 
ee ee eee He is not 

nder certain circumstances precluded from urging 
tat ples ty ike ae of time. ; 

Ha Sakharam v. Govind Narsino, 0 Bom, L. R. 
502, 28 B. 639, followed. 

Where although & swt is in form for confirmation 
. af possession, yet in substance it is for recovery of 

possession and ad valorem Oourt-foo has been paid 

upon the plafons which sets out facts constituting dis- 


JA for recovery of possession can 


be 

Fixe. Shaka Mujeseoodsen, 10 W. R. 27; and 
Amir Hassan v. Imambands Bogum, 11 O. L. B. 443, 
relied upon. 

Appesl from the decree of'the Bub-Judge 
of Dacca, dated December 4th, 1909, modifying 
that of the second Munsif of Nareingunge, 
dated May 25th, 1909. 

Babu Jadu Nath Kumjilal, for ihe Appel. 
lant. 

Babus Jogesh Chandra Ri and: Ratendra 
Ohandra Guha, for the Ros 'Hdenta. 

Judgment. Thi appeal arises out of 
a suit for declaration of title to, and confirma- 
tion of poeseasion of, two plots of land. The 
lands originally belonged to one Bir Chandra. 
The plaintif alleges that on the death of 
. Bir Chandra his widow Ichahmyei suceseded 
him, that one Dinabandhu Ohakrabarty, his 
sister's #0n,—Was in permissive possession 
along with Ichahmoyi, and thatin execution of 
a decree for rent obtained by one Rash Behary 
Cbakraberiy, a oco-sharer landlord against 
‘Ichhamoyi and Dinabandhn, plot No. 2 was 
sold in January 1897 and pufchased by the 
plaintiff. Plot No. 1 was sold in execution 
of a decree for money against lohhamoyi in 
1900 and was also purchased by the plaintiff. 
- The plaintiff is the brother of Ichhamoyi. 


3 


The plaintiffeta'es that ho was in possession . 


E through his tenant the defendant No. 8 and as 
-defendants Nos. land 2 had cut down certain 
trees and wer otherwise interfering with 


décrea holding that, 


his possession the present suit was brought. 


The defendants Nos. 1 and 2 pleaded inter 
ala that Bir Ohandra made a gift of an 
eight-annas share of the properties to 
Dinabandhu and that the latter had acquired 
a title by adverse posseasion for 12 years 
that the decrees and sales set up by the 
plaintiff were fraudulent and collusive; that 
Dinabandhu had sold his eight-&nnas share 
of the properties to the defendant No. 2 in 
February 1897; that defendants were in 
possession since the purchase, and that the 
plaintiff not being in possession the suit for 


confirmation of poasession was not maintein- 
“able. 


The Court of first instanoo held that the 
gift to Dinabandhu was not proved and his 
possession was permissive and nob as a 
co-owner, that it was not open to the defen- 
dant to impeach the validity of the deorees 
and sales so long as they did not get them set 
aside and in the result decreed the suit. 

The lower Appellate Court reversed that 
though the gift to 
Dinabandhu was not valid, he had aoquired s 
right by adverse possession for 12 years 
before he sold his eight-&nnas to the defend- 
ant No. 2, that the decrees and sales set up 
by the plaintiff were collusive, and that plain- 
tiff nob being in possession, the suit for oon- 
firmation of possession was not. maintainable. 

The plaintiff has appealed to this Oourt 
and it is contended on his behalf, Arst, that 


issues ought to have been framed on the, 


question whether the decrees and sales were 


fraudulent and collusive and whether Dina’ 


bandhu had-acgnired a title by adverse 
possession; second, tbat even if the decrees and 
sales were fraudulent and sollusive, neither 
Dinabendhu nor the defendants having taken 
any steps to have them set aside, the defend- 
ant could not avoid the effect thereof, and 
lastly, that the suit for ebnfirmation of posses- 
sion ought to bave been treated as a suit for 
reoovery of possession. 

As regards the frst contention, it appears 
tbab the defendants in their written state- 
ment distinctly pleaded that the decrees nnd 
sajes were fraudulent and collusive and the 
8th and 10th issues were framed with 
reference to such pleas. Issue No. 9 was 
raised with reference to the decree and ‘sale 
in connection with plot No. 1,'to which 
Dinabandhu wes no party.’ This plot was 


sold in execution of a money decree in 1900, 


- 


hy 
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some three years after the purchase of the 
defendants, so that sale cannot affect the right 
of the defendants, and the learned Pleader 
- for the appellant did not press his arga- 
ments with regard to that plot. Issue 
No. 10 was ‘framed with reference to plot 
No. 2 which waa sold in January 1897. It 
raised the question whether Rash Behary 
was a malik of mehal No. 61 which, however, 
was found in the affirmative by the Court of 
first instance. But it also raised the question 
whether even if he was the malik, the decree 
and sale were legally valid and real. So-the 
validity of the decree and sale was distinctly 
put jnto issue. The learned Munsif held that 
if the decree was collusive or the sale was 
fraudulent, Dinabandhu had a right to 
re-open the case, but so long &s that has not 
been done the sale cannot be questioned by 
one who claims through Dinabandhu. The 
lower Appellate Court held that it was open 
“to the defendants to show that it was 
fraudulent or collusive. Itis true the lower 
Appellate -Oourt merely finds, they wêre 
. collusive The issue raised the question 
whether they were legally valid and real. 
As Dinabendhu's name appears as a party to 
the decree and sale, it must be shown that 
they were fraudulent in order to defeat the 
rights of the plaintiff as a purchaser at the 
sale. Dinabandhu, of course, could not have 
been & party to the -collusion. Bat, I think, 
the issue framed was intended to raime the 
question whether there was collusion between 
Rash Behary and Ichhamoyi in order to 
defraud Dinabandhu and the lower Appellate 
Court meant to find the same. The issue, 
as also the finding of the lower AppeHate 
Court, might have been more olearly 
worded, but having regard to the fact that 
fraud and oollusion were distinctly raised 
by the defendants in their written statement, 
and having regard to the manner in which the 
question has been dealt with by the Courts 
below and by the appellant himself in his 
grounds of appeal io this Court, 1 do not think 
(hat the appellant has been prejudiced. 
Then the queetion of Dinsbandhu's baving 
acquired a title by adverse possession is, I 
think, covered by the llth and lih issues 
raised in the case. The question was dis- 
tinctly raised in the written statement and 
the two issues are wide enough to cover it. 
The Court of first instance went into it and 
fornd that bis possession was permissive, the 


lower Appellate Oourt held. that i& was 
adverse, and that Dinabandhu ‘had acquired 
& statutory title. I am gocordingly of opinion 
that there is no substanoe in the first conten. | 
tion of the appellant and that he haa not ids 
prejudioed. 

As to the second contention, I think ibat: 
although Dinabandho or the defendanta did 
not get the decree and sale set aside, the 
defendants are entitled to show in the present 
case In resisting .the plaintiff's olaim that 
the decree and the sale were fraudulent.. 
Section 44 of the Evidence Act lays 
down,— Any party to a suit or other pro: 
ceedings may show that any judgment, order 
or decree which is relevant under sections 
40,41 and 42 and which has been proved 
by the adverse party was delivered by a 
Oourb not competent to deliver ib or was 
obtained by fraud or oollusion." 

In the case of Eojib Panda v. Lakhan Bondi l 
Mahapatra (1), Banerjee, J., observed as fol- 
lows :— It was further agod that whereas a 
suit to set aside a deeree obtained by fraud 
must, as provided by Article 95 of Schedule II 
of the Limitation Act, be brought within three 
years after the fraud booomea known to the 
party wronged, if the defendant's construction 
of section 44 of the Evidence Act be adopted, 
such party will have unlimited time to 
impeach a judgment on the.ground of fraud. 
This, no doubt, i» an anomaly. But there 
is a material difference between the relief 
obtainable by a suit for setting aside a 
decree obtained by fraud and that which a 
party can have by showing as defendant in 
an action in which such a decree is used as 
evidence against him that it was obtained by 
fraud.” In the case of Rangnath Sakharam v. 
Govind Narsino (2), Jenkins, O. J., held that 
“A defendant is entitled to resist a claim made 
against him by pleading fraud, and he is 
entitled to urge that plea though he may not 
have himself brought a suit to set aside 
the transaction, and is nol, under certain 
circumstances, precluded from urging that 
plea by the lapse of time." 

I agrees in the above view and I hold that 
it is open to the defendants in the present 
suit to impeach the decree and sale on the 
ground of fraudor collusion even though they 
or Dinabandhu did not get them set aside, 

As regards the last contention, it appears 


(1) 27 O. 11 at p. 284 3 O. W. N. 660, 
(2) 6 Bom. L. R. 592; 28 B. 639. 


88k 
-JATO KAR t. MAKOND DUB. 


that although, in form, the suit waa.for 
confirmation of possession, in substance ib 
was a suit for recovery of possession, and 
. ad valorem Court-foe was paid upon the plaint. 
The pleint seta out and states oircumstances 
which are in themselves a dispoasession, o's., 
that the defendants had cut down trees and 
taken fruita, caught fishes from the tank 
and were causing damage to the property 
and had interfered with the title and 
possession of-the plaintiff. I think, therefore; 
on the authority of the cases of Abdullah v. 
Shaha Mwujeesoodeen (3) and Amir Hasestn v. 
Imamband: Begum(4), the suit may be treated 
as & suit for recovery of possession. See also 
the cases of Rashdhares’ Singh vw. Nathoones 
Singh (5) and Kasheenath Mookerjee v. Mohesh 
Ohunder Goopto (6). 

The sppeal, however, fails on the findings 
of the first two points and it is accordingly 
dismissed with costa. 


Appeal dismissed, 
16 W. EB. 27. ; 
4) 11 O- L. R. 443. 
(5) 24 W. R. 801. 
(6) 25 W. B. 168. 





OALOUTTA HIGH COURT. 
 Broomp Oivin APPRAL No. 1209 ov 1909, 
| . Angust 14, 1911. 
Present: :—Mr. Justice D. Obtilterjes ana 
| Mr. Justioe Teunon. 

JATO KAR, Bhebast or SURYA 
NARAIN— PrAINTIFF— ÀPPARLLANT 
tersus 
Raja MAKUND DEB AND OTHER8— 
DrrespaunTS — RESPONDENTS. 

' Hindu Law—Turn of worship—Interest m immore- 
able property— Morígage of turn of worship— Attestation 
. —Trassfer of Property Act (IV of 1882), s. 59— Un- 
disputed possession of turn of worship for 20 years — 
Mortgage — Mortgage ewecuted before Tranafer of Property 
Act, 

A tun of worship- is notan interest in immoveable 


property. _ 
Eshan Chunder v. Mon Hohini, 4 C. 683, relied upon. 
Section 59 of the Transfer of Property Act, which 
is applicable to moitgages of immoveeble property 
only, has, therefore, no gpplication to the case of the 
mortgage of & turn of worship. . 
"^ A mo eed executed before the Transfer of 
Property Act does not require attestation by witnesses. 
Appeal from, the decree of the Sub-Judge of 
Cuttack, dated February 27th, 1909, reversing 
that of the Munaif of Pur dated January 
. 28th, 1908. * 
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Babu Lit Mohan Mukherji, for the Appel- 
lant. 

Babu Jatindra Narain Ohowdhury, for the 
Respondent. 

Judgment.—tThe plaintiff brought 
this suit for the reoovery of possession of 
& turn of worship in & certain temple for 8 
days in the month from the l3th to the 
20th by virtue of an usufructuary mortgage 
from the mother and guardian of defendants 
Nos. 3 and 4, on the allegation that he had 
been dispossessed from the ‘same by the 
manager of the defendant No. 2, the Raja 
of Puri, who is supporting the claim of 
‘defendant No. 1. The defendant No.1 ad- 
mits that the grandfather of defendants 
Nos. 3and 4 was the original Shebak but 
says that he had in-E865 made a gift of 


this turn of worship in favour of his (de- 
fondant No. I's) father and that dur- 
ing his minority, plaintiff had been em- 


ployed as a KAatmedar, or paid servant, 
on his behalf and used to pay him a certain 
amount of money’ every year. 

Defendants Nos. 3 and 4 did not oontest 
the plaintiff's claim but both defendants 
Nos 1 and2 did on various grounds. The 
Court of firet instance decreed the suit for 
reoovery of possession bot the learned 
Subordinate Judge has dismissed the 
same. It is contended in second appeal 
that the learned Subordinate Judge is 
wrong. 

In the firat place, the learned Sub-Judge 
finds that the usufroctuary mortgage-bond 
is not proved because the evidence is not. 
in conformity with the reqnirementa of 
section 59 of the Transfer of Property 
Act and section 69 of the Evidence Act. 

A turn of worship is not an interest in 
immoveable property. See Eshae Ohnader 
Roy v. Von Mohini Dassi (1). Section 59 of 
the Transfer of Property Act, which is ap- 
plicable to mortgages of immoveable pro- 
perty only, has, therefore, no application. 
Then, again, the document in question was 
executed in 1879 three years before the 
Transfer of Property Act came into force and 
under section 2 clause (c) the Act had no 
application. There is no other Jaw which 
required that a document like the one 
in question should have been attested by 
witnesses 

(1) 4 0. 683, 
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' Then the learned Sub-Judge says,— No 
doubt, the plaintiff was allowed to per- 
form the debsheba from the 18th to 20th 


of every month without & hitch but that, 


in my opinion,'doea not create any right 
in "plaintiff'rs favour since the plaintiff 
has not been able to prove satisfactorily 
that he was doing the sheba from the 18th 
to 20th of every month as a shebart.” We 
are unable to follow the reasoning ‘of the 
learned Sub-Judge. The plaintiff claims 
as the mortgagee of a shebak and not aa a 
shebak, if he had possession as such mort- 
gageo that would be quite sufficient to make 
outa prima facie title as Buch mortgagee. 
In the case of Jagannath Das' v. Birbhadra- 
das (2) it was held that the plaintiff who 
had acted as shebatt for 10 years had ac- 
quired a complete title against defendants 
who had not sued to oust him within 6 
years under Ártialo-120 of the second Schedule 
to the Limitation Act. Although the learned 
Sub-Judge finds that he had, no doubt-the 
plaintiff has held possession for over 20 years, 
he distinguishes this case because the period 
was not 10 years. . 

Then,—the learned Sub-Judge says, “ib 
does not lie in the mouth of the defendant 
No. 2 to set up the right and possession 
of No. 1 defendant'a father Kangla since 
the Haj&s predecessor. admitted plaintiff'a 
possession by Exhibit 2," and in the next 
sentence, "Exhibit 2 does not show that 
 plaintiff'a possession or his over-right was 

admitted since it distinctly mentioned that 
plaintiff was in possession on behalf of de- 
fendants Nos. 8 and4.” As the plaintiff 
claims as mortgagee only, the 
claimed by him in 1880 must have been 
as mortgages only and if that possession 
was recognised, that possession could not 
now be impeached by defendant No. 3 or his 
Manager. 

The plaintiff is himself one of the re- 
cognised shabaks on other days, and if in the 
case of such a shebak, on the acquisition of 
an additional turn of worship the cere- 
money of sharelss be at all necessary, it is 
dificult to see how, after undisputed pos- 


session for 20 years, and express recognitions ` 


by or on behalf of defendant No. 2, the 
question can be raised in the present case. 
Then, again, although the |learned Sub- 


Judge finds in the early parbof his jndg- 
(3) 19 0. 776. p 


INDIAN OASES, 


possession ' 


885 : 


ment that plainiiff was undoubtedly in pos- 
session of the sleba from the 13th to 20th 
of every month, in oa later part he says 
it waa for the plaintiff to prove that 
the turn of worship of defendants Nos. à 
and 4 was for the 13th io the 20ih and in 
conclusion finda the 2nd issue againsb the 
plaintiff. 

The judgment of the learned Sub-Judge is 
a curious combination of bad law &nd ` worse 
reasoning end we have no hesitation in setting . 
aside the same. 
, As the judgment is full of contradictions, 
it is diffoult to make ont what has been 
found for, and what found against, the plaintiff. 
The case must, therefore, be remanded to the 
Distriot Judge to try it himself. Costs to 
&bide the result. RO 

Oase remanied, ° 





MADRAS HIGH.OOURT. . 
Civitan APPEALS Nos. 68 or 1906 asp 
73 or 1807. P wu 
April 4, 1911. 
Present: —8ir Ralph Bendon, Judge, and 
Mr. Justice Abdur Rahim. 

_ Iw Appait No, 68 or 1908 
CHINNASWAML PILLAI alras SUBRA- 
MANIA PILLAL-—-APPELLANT 

. ver rus 
KUNJU PILLAI altus MUTHUSAWMY 
PILLAI AND OTHERS — RESPONDENTI.. 

Ix AppraL No. 73 oy 1907 
ANNAMALAI PILLAI AND OTHERS— 
APPFLLANTA 
versus 
KUNJU PILLAI alas MUTHUBWAMI 
PILLAI AND OTHERS — RESPONDENTE. 

Hinds Lmnc—Mitaksharn —Successio m — Prioriy as 
between brother's great-grindson and paiermal wacle’s 
grandson— Spiritual benefits —Nearness oy sapindaship. 
^ Under the Mitatshara School of Hindu Law, the 
brother's grest-greudson of the propositus succeeds 
to the latter in preforence to the paternhl uncle's 
grandson. £ 
The anthor of the Mitakehara did not intend to 
Include the brother's, e paternal nocle’s or tho 
great uncle’s grandsons in the hst of heirs named 
by him and the word “song 1n the text of the Milak- 
shara. Ohapteg LI, section 1, verse II, section IV 
verzes VII and VIII and section V, verso [, should nos 
be given &n extended mearming So as to includo tho 


grandsons. : 
Surya v. Lakshminarasamma and  Lakihwmimarna- 
samma v. Jaganadhas, 5 H 291, followed. 
- Kalan Ray v. Ram Chander, 24 4.138, not followed, 


$80 
CHINAASWAXI PILLAI t. KUNJU PILLAI. 
.  Ialwbai Bapwbhai v. Casetbei, 5 B. 110 at 
"pl 191,;°7 IL A. 21470, L B. 445; Kureemchand 
` Gusain v. Oodang Gwusasn, 6.W., R. 158 and Oorhya 
. Kooer v. Hujoo Nye, 14 W.B. referred to. | 
& E to the Mitukshara, as interpreted in 
"Bouthern India, the teste of heirship are consan- 
- guíinity and propinquity, and not the capacity. to 
. offer spiritual benefit ; f 
1. Where the competition is between. two collaterul 
sapindas not included among the enumerated heirs, 
' preference should be given to the sapindas belonging 
‘to the nearer line. : 
.' Balwsawi Paudsthar v. Narayan Rao, WO M. 343 at 
.p. 848; Krishna Aiyangar v. Venoatrama Atyangar, 20 
KM. 110, Bhya Ram Singh v.B hya Ugur Bingh, 18 M. 
L A. 378 ab p. 302; 14 W. B. 1, 65 B. L. R. S08 and 
Aiuthusausni v. Muthu Kumarasaumi, 16 M. 28 aip. 
:80, referred to. 
"Both A ka's Commentary and Verdaraja's Vya- 
- vahara N ya may usefully be consulted on points 
‘on which the Mitakshara is aflent, but they should 
mot be accepted if their opinion is opposed to & clear 
principle af succession established by the Mitakshara 
as'interpreted in Southern India. 
Appeals dgainst the decrees of the Subordi- 
nate Judge's Court of ‘Trichinopoly in O. B. 
Nos.-31 of 1905 and 17 of 1965 respectively. 
. - Ix Appgat No. 88 
| «Messrs. P. R. Sundara Atyar, and M. 8. 
Gopalewams Atyangar, for the i enr 
The Hon'ble Mr. P. 8. Bivaiwams Aiyor, 
for 32nd and 49th 


»(Advocate- General), 
Respondenta. 

The Hon'ble Mr. T. V. Seshagir Atyar and 
Mr.-T. V. Mathu Krighna Atyar, for. 26th 
to 80th Hespondents. - - 

Mr. V. O. Seshachartar, for 28th to 30th, 
,S88rd and 38th Respondents. 

Mesars. K. Srintoasa Atyangar, 8S. Mathiah 
‘Mudaliar, R. Norayanarncams Aryar and 


S. Ramaswomt Aiyar, for the 32nd Re- 


.gpondent. 


Mr. T. Natesa Aiyar, for the 34th, 42nd to 


‘44th, 46th to 48th and 52nd Respondents. 
Mr. T. R. Venoatarama Sasiri, for the 9nd 
. Respondent. i 
Messrs. C. S. ,Govindaraja Mudaltar, and 
0. S. Veneotachariar, for the 8rd and 4th 
Reapondents. 
AK Ix Arrest No. 78 | 
Mr. T. Natesa Aiyar, for the Appellanta._ 
Mr. T. R. Venoctarama Sastri, for 2nd Re- 
Bpondent. : 


a 


" Judgment.—The question involved in. 


these appeals is one relating io suocession 
nnder the Hindu Law and has arisen among 
|  gartain sapindas of one Samia Pillai alleged to 

ehayo been adopted by one Siva Subramania 
Pillai. There are severa] claimants to the 


— 
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properties which originally belonged to Siva 
Subramania Pillai who died in 1844, bub 
the dispute arose only on the death of the 
widow of Samia Pillai in 1900. The genea- 
logical tree, Hxhibit A, shows in fall the 


- relationship of the parties in all the suits to 


the deceased, but if the claim of Avadia 
Pillai, the plaintiff in Original Suit No. 16, 
is eutitled to preference, as held by the Sab- 
ordinate Judge, over the claim of Ohinnasami 
Pillai, the plaintiff in Original Suit No. 31, 
and the appellant in Appeal No. 68, then, it is 
conceded, the plaintiffs in the other suits 
would have no right to the properties. We ` 
have come to tho conclusion that Avadia 
Pillai’s claim, is preferable to that of Ohin- 
nasami Pillai, and on this view the following 
table shows the relationship of the partiea 
sufficiently for the purposes of 
appeals: 


KABPUGAM PILLAI 


| 
| pore m 
Avadia Pillai Bomasun Pillai 


(by first wife) (by second wife) : 
l Manikam Pillai 
~ Ohinnasami Pilal, plaintiff 
In O, R. No. 31, and 
appellint in A, B. No. 68 
IMMER | d 
-~ Ohandra Sekhara Pillai Siva Bubramania Pillai 
(by first wife) (by third wife) 
Appavu Pillal ` Samia Pilla! 
. {alleged adopted son.) 
Ohokkalingam Pillai 
Avadia Pillai 


(plaintiff in O. B. No. 16.) 


For the purpose of this inquiry, it would 
make no difference whether suoosesion is 
reckoned from ‘Samia Pillai or from his 


-adoptive father, Siva Subramania Pillai. It 


will ba observed that Avadia Pillai is the 
great-grandson of & brother of Siva Subra- 
mania, while Chinnasami Pillai is the grand- 
son of a paternal uncle of Siva Sabramania, 
the common anosator of all being Kerpngam 
Pillai, the grandfather of Sivasubramania, 
both Avadia Pillai and Chinnasami Pillai are, 
therefore, removed from Siva Sabramania by 
an equal number of steps, nnd while Ávadin 
Pillai belongs toa nearer line, Chinnasami 


- 


A 
», 
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Pilla is entitled to offer full oblations to the 
common anoestor of Siva Subramania and 
himself, Mr. P. R. Sundara lyar, who ap- 
peared in support of Ohinnasami’s claim, 


-argued that in the passages in the Mitakshara 


‘where Vijnaneswara enumerates the heirs iu 
the ascending line or among the collaterals, 
he means to include in the word “sons” the 
‘grandsons a8 well, whether of the brother, 
the paternal uncle or the great-uncle. If 
this interpretation be accepted, then Obin- 
nasami would be included within the list of 
enumerated heirs and a8 such would have 
precedence over Avadia Pillai." The learned 
Vakil for Ohinnesami, besides relying upon 
the language of the text of Mitakshara, also 
relies uponthe superior benefit of oblations 
and the analogy to the case of great-grand- 
sons. Tho learned Advocate-General, who 
appeared to support Avadia Pillai’s case, 
disputes the correctness of the interpretation 
which the appellants eoeks to put on the tert, 
and argues that spiritual benefit affords no 
test, according to Vijnaneswara, sither of 
heirship or of preference among persons who 
are within the, category of heirs. He con- 
tends that where the text is silent the near- 
neas of sapindaship, in the sense of the author 
of the Mitakshara, is determined by the near- 
ness of the line of descent from the common 
ancestor. . 

' The question as to what is the proper con- 
struction of the texts of the Mitakshara ro- 
lating to this matter was very fully consider- 
ed by this Court in Surya v. Lakshminara- 
samma and Lakshminarayana v. Jeganadhas 
(1), (per Turner, O. J., and Kindersley, 
J.) and recently by the Allahabad . High 
Oourb in Kalian Rat v. Ramchandra (3), 
(per Barkitt and Ohamier, JJ. ). Aocording 
to the former,'the expression ‘brothers’ sons' 
doea not include brothers’ grandsons, while 
the learned Judges in the Allahabad case hold 
the opposite view. Of the modern writers on 
Hindu Law Mr. V. N. Mandlik of Bombay 
(See bis HinduLaw, pages 360, 361, and 378) 
Mr. G. G. Sirkar (See his "Hinda Liaw: 3rd 
Edition page 260); Messrs. West and Buhler 
(See their Digest of the Hindu Law of In- 
heritance at page 1294); Dr. Jolly (See his 
Hindu Law of Partition :&nd Inheritance 
page 208); Mr. Bhattacharya (See his Com- 
mentaries on Hindu Law, page 444); Mr. 

(1) 5 M. 201. 
(3) 24 A. 138, 
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Barvadikari (See his Principles of the Hinda 
Law of Inheritance, pages 422 and table of 
Succession No. 1 appended to section 10); 
and Mr. Mayne (Ses his Hindu Law, 7th 
Edition, page 775); all are of opinion, though 
some are more emphatic and alear on the point 
than the others, that the brother's grandson 
i8 nob one of the heirs enumerated in the 
Mitakshara, while Shyama Ohurn Sirkar alone 
(See Vyavastha- Ohandrike, page 178) can 
perhaps be said to hold the opposite view, 
Some of these learned authors, however, 
would place the brother’s grandson next after 
the nephew on other grounds. 

Among the Commentaries which are re- 
garded as anthoritatiye in- Southern India or 
in the Mitakshara School generally, other than 
the Mitakshara itself, the Saraswathi Vilasa 
(See Translation of the Rev. Thomas Foulkes 
Placita, 581-589, pages 116 and 117), the 
Madhaviya (Sea translation by Mr. A. O. 
Burnell, paras. 4) and 41, pages 27 and 28), 
the Smriti Chandrika (See translation by 
Mr. T. Krishnaswami Iyer, Chapter XI, seo 
tion 3, para 8, page 209-210), the Sub. 
hodhini by Visveswara (See Mandlik'a Hindu 
Law, pages 860 ard 361), do not assign to 
the brother’s grandson a place after the 
brother's son, while Aparaka (See Mr. Sar- 
vadhikari’s Principles of the Hindu Law of 
Inheritance, pages 427 and 428) Nanda 
Pandita (See Ibid page 481) and Varadaraja 
(See his Vyavahara Niroay. translated ‘by 


‘Burnell, page 33) place the brother's grand- 


gon immediately after the brother’s son. 

As for the text of the Miíakshara itself, 
we agres with the learned Judges, who de- 
cided Surya v. Lakshminarasamma (1); that 
Vijganeawara did not mean to include the 
brother's, the paternal nocle’s or the great 
anole’s grandsons in the list of heirs named 
by him and that the word 'sons'.in the 
text of the Mitakshara, Ohapter II, section 1, 
verse 3, section 4, verses 7 and 8, section 5 
verse 1, should not be given an extended 
meaning so as to include the grandsons. The 
learned author in“the passages referred to 
was laying down the order of succession and 
itis not to be prequmed, epocially in „such 
connection, that he would nge the word ‘sons’ 
in its secondary sense rather than in its 
primary sense unless there are good reasons 
for holding the contrary? We find no such 
reasons. Much reliance has, indeed, 
placed on the analogy of the case of the 
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great-grandson of the propositus, who ad- 
mittedly has a -place in the same category of, 
heirs as the gons and grándsons. Bat Ohap- 
ter, section 1, placitum 8, expressly mentions 
gons of the grandsons, and farther the suooes- 


gion-in the oase of lineal descendants i is whas | 


: is called unobstructed while the succession 


of collaterals is obatructed, a distinotion on 


" which Vijnaneswara himself lays emphasis 


in the passage last cited.. The learned Judges 
of the Allahabad High Court, in dealing with 
the question of interpretation rely mainly 


[See Kalian Rat v. Ram Chandar (2)] on the 


opinion of Mr. Harington as seb. ont in 
Ruichepuily Duit Jha v. Rajender Narain 
Bad (3), but the whioh Mr. -Haring- 
ton had to deal with raised only the ques. 
tion whether a man lineally descended in 
the sixth degree from, the anosstor of the 


a deceased i in the sixth degree was entitled to 


" deceased. 


gocceed at all, his title being denied by the 
rival alamant, a maternal first cousin of the 
Mr. Harington, afteran elaborate 
discussion of the texta, oame to the conclusion 
that the paternal kindred. were entitled to 
the inheritance, according to the Myihila 
School of Hindu Law, before the maternal 
kjndred who would be busdhws or kinamen 
belonging to a different gotra or family could 

admitted The onl} proposition which he 
had to establish was that, according to the 
Mitakshara, the right of the supindas to suc- 
oded to the inheritance in preference to per- 
sons belonging to the clags of bandhws is not 
confined to the sapindas apscifically named by 
Viju&noeswara and Mr. Harington was not 
called upon to consider any question of pre- 
ference among the sepindas themselves. He, 
no doubt, (see pages 57 and 158 of the 
report) says that the term “putr” and the 
words ‘santana’ and ‘sunava’ should be under- 
stood as generic terms for the male issue or 


-descendants, but all that he wanted to prove 


was: that in the Miiakshara sapindship ig 
extended to the 7th degree, and, as he him- 
self’, points out, the provisions.of Ohapter IT, 
section 5, paragraphs Noa. 5 and & expressly 
confer the rights of succession on all sapindas. 
We may also observe that Mr. Harington 
apparently did not notice that Mr. Colebrook's 
translation of the word ‘sapinda’, 48 one oon- 
nected by furneral eblations is inoorrect as 

has now been already proved [Mayne's 
Hindu Law, 7th Hddition. para. 910, Lalu- 

(8) 2M. T, Ù, 4. 183 ab pp. 154 to 158, 
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bhai,Bapubai v. Mankuvarbha: (4), and 
Lallubhai Dapubhai v. Oassibai (5)] and he 


‘farther relies, in support of his reasoning, on 


3JSimuha Vahana and texts which have no. 


authority in the Mitakshara School of law as 
prevalent.in this Presidency. If Mr. Har- 
ington's opinion was to be accepted in its 
fall logical conclusion and not confined to the 
question he had to oonsider, the resulé would 
be that the descendants of the father up to 
the 7th degree would exclude the .paternal 
grandmother and grandfather expressly 
mentioned by Vijnaneswara, and similarly 
the descendants of the grandfather up to 
the 7th degrae must be exhausted before the 
claims of the great grandfather and hia sona 
and grandsons could be admitted and so 
on. Indeed, the learned Judges of. the 
Allahabad High Oourt would seem prepared 
to go as far as that, though it was. not ne- 
oeasary for them to decide that point: 
But it seems to us that such an interpre- 
tation would be opposed to: the consensus 
of opinion among lawyers dealing with the 
Mitakshara. School of. law’ as prevalent in 
this Presidency. We may -mention that 
the learhed Vakil for the appellant in Åp- 
peal No. 68 would not, for obvious reagons, 


support such a construction, according to 
which his olient’s claim must be postpon- 
ed to that of Avadia Pillai ^ e may 


also mention that the other cases relied 
on in Kalan Hai v. Ram Ohandir (2); 


decided that a brother's grandsen may bo 
an heir, though.in the former oase Mr. 


Kureem Chand Gusatn v. Oodang- Gusain | 
(8) and Oorhya Kosr v. Rajun Nye (7) only . 


Justice Jackson, in arriving at the conclasion- 


relied on Mr.. Haringlon's view that the 
word ‘sons’ inthe Miiatshara should have an 


extended meaning. Weare, however, unable -. 


to accept that construction and’ agree with 
the learned Judges in Suryiv. Lakshiminara- 
samma (1), that the word should be under- 
stood in ite primary and limited senso. 

Tho next question is, which of tha two 
claimants ‘is the nearer. sapinds, acsording 
to the principle enunoiated in varae 3, faction 
Ili, Ohapter IL of the Mitikshera. “To the 
ngatani sapinda the inheritance next belo iga.” 


(4) 2 B 883 at p. 481. 
(5) 6 B. 110 atp. 121; 7L 4. 213, 7 0, L. R 
fey av: R. 158. 

7) 14 W. B. 208. 
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` The author of Mitakshara throws no further 
light and among the other Commentators 
‘there is divergence of opinion as to the 


of its author, of much weight in dealing - 
with the present’ question. Bat the: state. ` 
ment by that Commentator that, according’ 


place to be assigned to the brother's grandson. 
Apararka, a Commentator of Yajnavalkya 
Smriti, the same text of which the Mitakshara 
ia & Commentary, would hold that among the 
gotarajas nearnees is to be reckoned according 
to the comparative efficacy of spiritual 
offerings (ses Sarvadhikari's Hindu Law, 
pages 427-8). Wardaraja lays down that in 
default of brother’s sons, brother’s grandsons 
succeed, but does not mention the principle 
on which he bases this rule. (Ses Burnell's 
translation, page 86). Nanda Pandita holds 
that the threes sucoessive descendants of the 
father shonld be exhausted first, then the 
three descendanta of the grandfather and 
then of the great grandfather snd so on, 
relying on the tert. of Manu, that the 5th 
has no concern with funeral oblations (see 
Sarvadhikari’s Hindu Law, page 481). The 
Smritti Ohandrika (see Chapter XI, section 
V, paragraphs Nos. 2 and 8) may be ssid to 
support the respondent's claim, while the 
Saraswati Vilas& Madhaviya, Subhadhini 
and Viramitrodaya, though they do not 
place the brother's grandson in the list of 
enumerated heirs, do not expreas any opinion 
as to what is his proper place among the 
gotrajas. The learned Advocate-General 
urges that Apararka’s authority is &oknow- 
ledged chiefly in Oashmere and that the 
learned Oommentator makes no reference 
at all in his writings to the Mitakshara, (see 
Mayne, page 28), which is the governing 
authority in the South, while the Vaijayanti 


of Nanda Pandita (who lived in the 17th’ 


cantary) is a commentary on Vishru Smriti, 
and both writers are satarated with the 
notion of spiritual benefit which is not adopt- 
ed in the South. As regards the value of 
the opinion of the author of the Smriti 
Ohandrika on this point, Mr. P. B. Sundara 
Aiyar urges that his scheme of guccession 


ia so substantially at variance with that of. 


Vijnaneswara that he cannot -be relied upon 
as a safe guide in-thia -oonnection. That the 
‘Smriti Obandrika’s rule relating to the 
Ruccession of ascendanta and collaterals is, 
in many respects, different from that of the 
Mitakshara is apparent and is not denied by 
the Advocate-General, and that fact must 
deprive the view expressed in that com- 
mentary, in 50 far as it represents the opinion 


to Vijnaneawara, the right of the brother's 
grandsons must be postponed ‘cannot’ 
&ltogether ba ignored, As regards Apararka 
he is, like Vijnaveswara, a Oommtmentator of 
Yajnavalkya’s Smriti and his views are ‘vary 
similar to those of the Mitakshara, and we 
think that his work may be usefully consulted 
on points on which the Mitatshara’ ia silent, 
while Vardaraja’s Vysvahara Niranaya is 
a supplementary authority in Southern - 
India. (See Mayne, paragraphs No. 26 and 
27 and Barmoll’s preface to Vyavahara 
Nirangya). But we should not be justified in 
accepting the opinion of these Commentators, 
if such opinion is opposed to a clear principle 
of suocession established by the Mitakshara 
as interpreted in this Préeidenoy. Of the 
modern writers, Mr. Sarvadhikari would 
include the great grandsons of “each, 
ancestor as nearer sapindas on the ground 
mainly of superior spiritual benefits’ whioh ` 
they can confer and as such having a 
preferential right over other unenumerated 
s2pindas ; Dr. Jolly would place the great 
grandson of an ancestor on the list of the 
compact series of ‘heirs, relying on the 
analogy of a man’s own great grandson; 
Mr. Bhattachariya would give him preforance 
apparently both on the analogy of the 
great-grandson of the prdpositus himself and 
on the principles of spiritual benefit; Mr. 
V. N. Mandlik (ses his Hinda Law, page 
$78), Messrs. West and Bahler (Hindu Law, 
page 114) and Mr. G. Siroar (see his 
Principles of Hindu Law, pages 261 and 262) 
would, after the enumerated heirs, firat 
‘exhaust the man’s own descendants from. 
the third to the sixth generation, then the 
father’s line from the third to the sixth 
descendanta, then the grand-father's line 
from the third to the.gixth descendants, 
acting on the principle that the nearer line 
should exclude the more remote. Mr. 
Shyam Ohurn Biroar (Vyavastha Chandrika, 
page 178) says that hough the brother'g 
grandson is not clearly:mentioned in the 


. Mitakshara and other digests in Sanskrit, 


yebit has been debermiued--referring to the 
rolings of the Oaloutta High Court whioh 


have already been noticad—that he snoceeda e 


in default of a brother's son, becanase the term ` 


brobher's son’ is inclusive of the brothet’s 


990 Hu 
KAMPAH PILLAL$. HARI BOW. 


grandson. Mr. Mayne cannot be said to 
have expressed any decided opaton on the 
point. | 

The real point, therefore, on which the 
deoision of the question depends is, whether 


the superiority of spiritual benefit or the - 


nearness of line is the determining teat 
as to who should be deamed the nearer 
‘sapinda. We have already indicated that 


mere analogy to the case of the great- grandson : 


cannot bea very satisfactory guide in ‘this 
connection. 

That Vijnanes wars laid much stress on the 
nearness of line in framing his scheme of 
succession cannot admit of any “doubt, and is 
patent from the order in which he, arranges 


the heirs both in the ascending line and among 


the collaterals. In fact, as stated in very 
emphaticterms in Balusams Pandithar v. 

Narayan Rao (8), the first of the great princi- 
ples pervading the law of inheritance ‘ under 
the Mitakshara system is, that the nearer line 
“excludes the more remote. [Ses also Krishna 
Ayyangar v. Vencataramadyyangay (9) ]. Should 
this clear principle then be out-weighed, go 
far as thia Presidency is concerned by consi- 
derations of the greater or leas capacity of rival 
sapindas to confer, spiritual benefit on the de- 
ceased P We think not. Nothing ia more clearly 
established than that the author of the Miiak- 

' shara, which is the supreme authority in this 
Provinoe, would generally allow very little, if 


any, force to the theory of spiritual benefit. 
' in his scheme of succession, and as far as the 


succession of sapindas goes, powhere does he 
soom to rely on any such principle, whether in 
determining who is entitled to sucosed asa 
'sipinda or. which of the several sapim»daié 
should havea preferential right. He defines 
sapindas as men who are connected through 
partioles of the same body and not by funeral 
oblations, and in the whole of the law of in- 
heritanca as propounded by him in the 
Mitakshara, at least according to the inter- 
-pretation it-has received in this Presidency, 
the tests of heirahip are consanguinity and 


- propingaity and not the capac#y to confer 


spiritual benefit. In many cases, the two 
elements are combined in the same person, 
but if they are not so combined, the person 
who is nearer in relationship, eas ordinarily 
understood, is given preferences; (See the 
discussion in Mayne’a Hindu Law, 7th Edi- 
! 9 90 M. 848 at p. 848. 
(9) 29°H. 115. . 
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tion, paragraphs 509 to 511). Much re- 
lianos has been placed ona dictum of their 
Lordships of the Privy Oouncil in Bhaya 
Ram Singh v. Bhya Ugur Singh (10) to the 
effect that the question of preference is 
founded on superior efficacy of oblations, but 
ihe observation was made in & case governed 
by the Benares School of líw sand thein 
Lordships had nob to consider in that case 
the question whether the nearness of line or 
the capacity to confer greater spiritual bene- 
fit should determine the preferential right to 
succession. It may be that, all other tests 
being equal, the superior efficacy of oblations 
would be a legitimate ground for giving pre- 
ferenoe, though it is difficult to conceive of a 
case among the sapindas in which the near- 
neas of line would not be present aa & deter- 
mining factor. As pointed-ont in Mutiusams 
v. Muthukumarasams (11), the question may 
arises among bandhus of the same class 
andthen the quality or quantity of the 
spiritual benefit which they confer on the 
propositus may be a good ground for pre- 
ference. The only rule which we need lay 
down in the present case is, that where the 
competition is between two collateral sapindas 
not included among the enumerated heirs, 
preference should be given to the-~supindas 
belonging to the nearer line. 

The judgment of the Subordinate Judge is, 
therefore, confirmed, and Appeala Nos. 68 
and 73 are dismissed ‘with costa. The costa 
will be divided among the respondenta in 
proportion to the interesta which they claim 
in the property, 

Appeal dismissed. 
, Q9 18 MLA. 878 ab p. S99 14 WR 1,5 B. L. 


(11) 16 M. 23 ai p. 90. i 





MADRAS HIGH COURT. 
. Beconp Oivit Appaat No. 1102 or 1910. 
| August 7, 1911. 
| Present:— Mr. Justios Abdur Rahim and 
Mr. Justice Sundara Iyer. 
KAMPIAH PILLAI—APPELLANT 
' Cereus 
HARI ROW axb ANOTHER—HBWSPONDENTS. 
Vendor and  Purchaser—Vendor's lien for unpaid 
purchase-rmoney—Acoeptance of pro-note from 
other than purchaser for part considsration--Whcther 


‘destroys the lien—Tranafer of Property Art CIF of 


AN a, 55, 


Vol. XI] 
. GOYIKDJWN €. 0. KO PO YEN. 


, À vendor's Hen for unpaid purchase-money “as 
against property in the hands of the purchaser is not 
necessarily destroyed by tho vendor accepting a pro- 
note for part of the consideration from the purchaser. 

Similarly, the lien is not destroyed by the vendor 
accepting & personal security froma person other 
than the purchaser, unless there are circumstances 
from whioh it could be inferred that the vendor in- 

tended to forago the lien. ° 

Muir v. Jolly, 58 B. R. 851; 28 Boar, 143; White 

v. Wakefield, 58 E. R. 891; 7 Sim. 401; 4 L. J. Ch. 
195; 40 R. E. 168; Good v. ood, 10 Price 100; 23 R. R. 
713; and Abdulla Beary v. Mamali Beary, 88 M. 406, 5 
Ind. Oas. 87, distinguished. | 

Second appeal against the decree of the 
District Judge of Madura in A. S. No. 319 of 

1909, presented against the decree of the 
District Munsif of Manamadura in O. f. 
No. 245 of 1907. 

Mr. O. S. Vencatackars, for the Appellant. 


Mr. S. Sreenivasa Iyengar, for the Respond- 
enia. 
Judgment.—tThe plaintiff had the 


vendor's lien in the property in the hands of: 


the.2nd defendant, the purchaser, and it is 
contended that because the plaintiff accapt- 
ed a pro-note for a portion of the purohase 
money from the first defendant, the plaintiff 
muat be held to have lost his lien to that 
extent. There is no authority which can be 
paid to deal with the exact point raised, vis., 
‘whether the acceptance of a personal security 
by the holder of alienfrom & person other 
than the purchaser destroya the lien. It is 
conceded that if the purchaser himself had 
given the pro-note that would not have tpso 
facto deprived the vendor of his len. The 
queation is really one of intention, whether 


the vendor intended to forego his lien or not. ` 


We do nob see, in the &bsenoe of any circam- 
stances pointing tothat conclusion. why should 
there be a presumption in favour of abandon- 
ment of the lien. Section 55 of the Trans- 
fer of Property Act deals with vendor’s lien 
and it laya down that there should be such 9 
lien in the absenos of the contract to the contrary. 

There is nothing in this case from „whioh 
such & contract can be inferred and we think 
the lower Courts have rightly deoreed the 
plaintiff's claim. We may mention that the 
learned Pleader for the second defendant-ap- 
pellant relied upon the rulings reported in 
- Muir v. Jolly (1) White v. Wakefield (2). L. 
ÜJood v. M. B. Oood and Pollard (8), and Ab. 


~ (1) 58 B. R. 851, 20 Beary. 143. 
DE B.B. 801; 7 Sim. 401, 4L. J. Oh. 105; 40 R 


1 ; 
(8) 10 Price 109 ; 28 R, B. 718, 
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dulla Beary v. Hammals Beary (4), but none 


of these cases bear ont his contention. The 
second appeal is dismissed with costs. - 
Appeal déamisssd. 


ane d 4 
(4) 83 M. 443; 5 Ind. One. 87. 
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(s. o. 4 Bur. L. T. 208.) 
LOWER BURMA CHIEF COURT, 
Orva Kevisionx No. 78 or T910. 
"^ March 9, 1911. 
Pretent: — Mr. Justice Twomey, 
GOVINDJRHl —Pratstirr—Apruivant 
versia l i 
O. KO PO YEUR—Dersspant—Hasronowart. 
Negotiable Insiruments Act (XXVI of 1881), s. 79— 
Interest when rata specified —Payment by instalments. 
Bection 70 of the Negotinble Instruments -Aot 
of 1881 gives a Oourt no ae to disallay in- 


terest where a specified rate of interest is ‘provided 
for in & pro-note. l 

Where the principal sum lent was Rs. 40 and a sum 
of Rs. 74-10-0 had already becn paid aa principal and 
interest, the debtor's application to be allowed to pay 
by instalments was allorred. ` 


Application for reyision of the judgment 
and decree of the Small Cause Court of Ran- 
goon, on Civil Regular No. 328 of 1910, 

Mr. Halker, for the Applicant. 

Mr. Bikmoria, for the Respondent. 

Judgment,—In disallowing the inter- 
est, which accrued on the promissory-note 
in sait, the learned Judge contravened 
the provisions of the Negotiable Instru- 
mente ob, 1881, section 79, which gives 
the Court no optionin the matter. When 
& specified rate of interest is provided for in 
a pro-note, intereat mast be caloulated at that 
rate. l agree, however, in thinking that the 


` interest in this cas» jg very exorbitant. The 


rate specified was 10 per cent. per mensem. 
The principal sum lent was Ha. $0 and a gum 
of Hs. 74-10-0 has already been paid as prin- 
cipal and interest. In the oivcumaslances, I 
think the refpondent’s application (made by 
the reapondent’s Ádvogats at the hearing in 
this Court) to pay by instalments should be 
allowed. 

The deereé of the lower Court is set aside. 
There will be a decree in *plaintiffs favour 
for Ra. 119-2-4 the full amonnt claimed, with 
costa, the decratalamount being payable in 
monthly instalments of Re. 10 per mensem 


aer 
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The first instalment to be paid. within & week 


the balance.. 
Decree sei ande. 
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OALOUTTA HIGH OOURT. 
Civi, Rura No, 5180 os 1910. 
. | August 14, 1911. . 
Preeeni;— Sir Lawrence Jenkins, Krt., Chief 
` Jaastioe, and Mr. Justice Bharf-ud-din.: 
NANDA LAL OHATTRRJEH-— 
Pyritioy NR 
' o vertus 
DWABKA NATH DAS AND OTHERS — 
Orrosrra PARTY. 
‘Pauper —Bhobalt swing oo-shebatts for setting asida 
alienation by them, whether swit may be brought in 
forma pauperis —C»vil Procedure Code (Act V af 1903) 


0. XXXII. T 
A shebatt brought a suit for recovery of endowed 
property against one who claimed to be tke alienee of 


that property and against three of-his co-shebatts, who . 


to have alienated thai property. The plaintiff 


apalan ya in his personal capacity or as shebatt 
in of sufüción$ moans ‘to pay the fees pres- 


oribed by law for the plaint: 
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<. Held, ‘thet the plaintiff was entitled tosucas a . 


pauper, and was not disentitled by the mere fact that 
the shebails whom he was compelled to sue might be 
of cient means. 
Rule against the order of the Sub.Judge of 
94. Pergannahs, dated November 5th, 1910, re- 
fasing the application of ‘the petitioner for 
permission to Bue a8 & pauper. 
- Babu Bepin Behary Ghose (Junior), for the 
Petitioner. < 
 Babus Mohendra Nath Roy and Biraj Mohan 
Majumdtr, for the Opposite Party. 
Judgment. 


- 


Joskins, C, J. —This is a Rule calling upon ' 


the opposite party to show cause why an 
order of the Court below referred to in 
the petition should nov be set aside as prayed. 
The order in the petition was one reject- 
ing the plaintiff's application for leave to 
Bue as & pauper. The plaintiff isa shebait. 
He has brought this suit for teoovery of 
endowed property agajnst one who claims 
to be the alienea of that property and against 
three of his oo-shebasts who purport to have 
alienated that property and a fifth person 
whose capacity fe this suit is -nob very 
eclear. The plaintiff is neither in his personal 
capacity nor as shebatt in possession of suffi 
cient means to enable him to pay the fee pres- 
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‘eribed by law for the plaint. Therefore, -he. 
from the date of this Ootrt’s decree and.. 


security to be given for the due payment. ot 


is & pauper within the meaning of Order” 
XXXII of the Civil Prooedure:Code. Being 
a pauper, he is entitled to sue: as such 
and is not disentitled: by the mere act 
that the. shebaits whom he is compelled to 
sue may ba possessed of sufficient. means 
for payment of he prescribed fee. In 
my opinion, therefore, the learned’ Jndge- 
failed to exercise the jurisdiction vested 
in him by law, and the Rule should ba. 
made absolute with coste, We assess 
the hearing fee at two gold mohi. 
Shart.ud. din, J, —I agree. 
Rule made absolue. 


P4 





CALOUTTA HIGH COURT. ^ 
Sroomp Orvin Apprat No. 848 or 1910. 
l ` August 14, 1911. 
Prerent:—Mr. Justice D. Ohatterjee. . 
JADU NANDAN SINGH awn ornars— 
DEFENDAATA— APPELLANTS 


5 vorgzwas 
Sheikh ABDUL RAHAMAN—Ptrararive 


. —~HESPONDERT. 

. Specific performance— Member of joint Hindw family 
governed by Mitakshara—Contract to sell his own share, 
whether may be specifically enforced —Contract to sell ` 
one’s own and oo-sharer’s share-—Spectfic performance of - 
his shore, whether may be decreed. - . - 

Three members of a Joint Hindu family, governed 
by the Muakshara, made & contract with the plaintiff 
to give him a lease in respect of 8-annas share held 
by themselves and their joint brother E.: 

Held, that as the four brothers ware members of a 
joint family governed by the Aitokshara law, tho 
three brothers who made the contract had no definite 
share before partition and could not be oompelled to 
maké an alienation which would be invalid in law; that, 
therefore, they could not be compelled bo execute a 
lease in respect af a 6-annas share in the Joint pro j 
for such a lease would be invalid and the Gourt 


- not order that to be done which when done would be 


invalid. 

Wheres person is jointly interested in an estate 
with another person and purports to dedl with the 
entirety, specific performance will not be granted 
against him asto his share, the plaintiffs only remedy 
being by way of damages. 3 

Incmley v. Ravenscroft, (1885) 10. B. 0834 64L J. 
Q. B. 441, 14 R. 847; 72 L. T. 882, 48 W. R. 584; 59 
J. P. 279, relied upon. 


Appeal from the deoreo of the District 


"Judge of Purneeh, dated December 7th 1909 


reversing that of the Munaif of Krishengunge 
dated June 29th, 1909. . 
Babu Jogendra Nath Mukherjee, 


for the Åp- 
pellant, ' 
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Moulvi Nur-ud.din Ahmad, for the Respond- 
ent. 

Judgment.—tThis is a anit for the 
specific performance of a contract to lease. 
The defendants Nos. 1, 2 and 3 and one 
Raghu Nandan whois not before the Court 
are four brothers. The lower Appellate 
Court finds that defendants Nos, 1, 2 and 8 
made a contract with the plaintiff on the 
19th Sraban 1315 to give a paint and dar- 
pains lease.to the plaintiff in respect of 
the 8-annas share held by themselves and 
Raghu Nandan in a certain mawsa in semin- 
dart and paint right and received five rupees 
in part payment of the bonus, that as Raghu 
Nandan did not agree to join in the lease 
the four brothers gave a joint leaseto de- 
fondant No. 4 on the 15th Bhadra 1815 under 
a lease which was registered and there- 
after on the 80th Bhadra 1315 the defendante 
Nos. 1. 2and 8 made a modified agreement 
to lease their 6-aunas share tothe plaintiff 
on a proportionate reduction of bonus and 
jama and that defendant No. 4 must have 
taken his lease with notice of the contract 
with the plaintiff. Upon these findings, 
the lower Appellate Court has given a deoree 
for specific performance against defendants 
Nos. 1, 2 and 8 in respect of their share of 6. 
annas. It is contended in second appeal 
before me that the learned Judge is wrong 
baoeuse the defendants Nos. 1, 2 and 8 and 
Raghu Nandan being members of a joint 
family governed by the Mitakshara law the 
defendants Nos 1, 2 snd 3 had no definite 
share before partition and cannot be com- 
pelled to make an alienation which would 
be invalidin law. It is settled law in 
Bengal thata member of a joint family 
governed by the Mriakshara law cannot say 
that he has any particular share in the 
joint family property and cannot make a 
valid alienation of any particular share as 
his own. See Sadabart Prasad Sahu v. 
Foolbash Koor (1); Balgobind ‘Das v. Narain 
Lal (2). The question was expressly raised 


by the defendants in their written state.” 


` ment and issue No. 8 was framed in this 
connection. The learned Judge also says 
that Raghu Nandan is joint. If that be no, 
I do not see how defendants can be compelled 
to execute a paini and dar-paini lease in res- 


pect of 6.annas share in the 8-annas joint 
(1) 8 B. L. R. 81 (P. B.); 12 W. B. 1. 
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property. Such a lease would be invalid 


in law and the Courts will not order that 
to be done which when done would be 


‘invalid. Then, again, the contract of the 19th 


Sraban for leasing 8-annas could not been- 
forced as defendants Nos. 1, 2 and 8 could not 
contract with respect to the share of Reghu 
Nandan and the oontract which was made 
for the whole 8-annas could not be speci- 
fically performed with respect to the share 
of defendants Nos. 1,2 and 3. Under the 
general rule that where a person is jointly 
interested in an eetáte with another person 
&nd purporta to deal with the entirety, 
specific performanoe will not be granted. 
against him as to his share; the plain- 
tifs only remedy being by way of dam- 
ages, ss Lumley v. Ravenscroft (8). If-the 
contact of 19th Sraban cannot be enforoed 
the contract of the 30th - Bhadra must be 
considered a. new contract and cannot be 
enforced against defendant No. 4 who had a 
prior valid title on the 13th -Bhadra. In 
any case, I think the decree for specific 
performance is bad. Theconduct of defend- 
ants Nos. 1,2 and 8 is extremely reprehensible 
and they ought to be made lisblein dam. 
ages. The lower Appellate Court has found 
that they received five rupees as part of the 
bonus. They mustrefund that with interest at 
12 per cent. per annum from the 30th Bhadra 
1315 and they must pay the ‘whole coste 
of the plaintiff in all Courts. ` Defend- 
ant No. 4 will pay his. own oosts. The 
appeal is decreed with the . above modi- 
fication. E 
Appeal allowed. 

' (8) (1895) 1 Q: B. 638; 64 LLJ. Q. B. 441; 14 R. 
847; 72 L. T. 382, 48 W. B. 684, 59 J. P. 270. 





OALGUTTA HIGH COURT. 
MisBoELLANEOUS Orvik Appwan No. 114 
or 1910. 

April 27, 1911. 
Presenit:—Mr. Justice Mookerjee and 

, Mr. Justice Teunon. | 
SHAM SUNDAR SINGH Ax» otuenrs 
—~ J UDGHBNT-D¥BTORS—APPELLANTS 
| versus 
JHUMAT SHAH AND ornars—Droani- 


HOLD BES— RESPONDENTS. 

Kaecutios of decree—Sale— Mon-sertics of notice on' 
judgmeni-debtor— Oivi Procedure Oode (Act XIV of 
1882), s. 248— Bale bad. i 


* 
a 


' favour: 
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Tke omission to give notice under section 245 is 
& grave trregulerity sufficient by itmelf tojustify a 
. reversal of the sale, if a proper proceeding is taken in 
that behalf. Bach omission does not nullify the sale in 
the sense thet the judgment-debtors become thereby. 
entitled to ignore the mlo asif it had never taken 
place; the true position is thatif an application is 
made to set aside the sale, and it is proved that the 
ee has baen prejudiced, the sale cannot 

supported, 

Malkarjun v. Narhari, 25 B. 887, 27 1. A. 218 
and Levemia Ashion v; Madhobmoni, b Ind. Cas. 300; 
110. L: J. 489; 140. W.N. 560, relied upon. 


Appeal from the order of the District 
Judge of Saran, dated December 1bth, 1909, 
confirming that of the Bub.Judge of Sarat 
- dated July 5th, 1909. 

Babus Gol Ohandra Sarkar and Diarra 
Nath Mitter, for the Appellants. 

Moulvi Mahammad Yuswf and Babu Saroda 
Proswna Roy, for the Respondents. 


Judgment.—wWe are invited in thia 
appeal to consider the legality of a sale held 
in execution of a mortgage-decree on the lst 
August, 1904 when tha properties in dispute 
were purchased by the deoree-holders them- 
selves. The circumstances under which the 
pale took place are apparently of some com- 
plexity, but when they are analysed, there re- 
mains no doubt as to where the justice 
of the osse lies. The owners of the pro- 
perty who may be described as the mort- 
gagors and who are the 17th and 18th 
defendants inthe present litigation, executed 
a mortgage on the 2lat December 16923 in 


second mortgage was executed on. the 28th 
February 1898 in favour of the defendants 
numbered three toseven. A third mortgage, 
described as usufruotuary mortgage, was 
executed on the 22nd January 1895 in favour 
of four pargons who are the plaintiffs-appel- 
lants before thia Court. On the 25th July 
1895, the third mortgagees took a fourth 


mortgage from the mortgagors. On the 


29th March 1900 a decree was made in favour 
of the firat mortgagees against the mortgagors 
and all the paisne encumbrancera. In 1903, 
it is stated, proceedings were commenced for 
execution uf this" decree, »but no notice was 
issued to the third and efourth mortgagees. 
On the 2nd June 1902 these persons, when 
apprised of.the proceedings begun by the 
decree- holders, applied to the Court for time 
to deposit the decfetal amonnt. Time was 
granted to them to make the payment, but 
on that very day, the decree-holders applied 
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that the execution proceedings might be 
strock off. The result was, that some days 
later when the third and fourth mortgag ces 
brought the money into Court they were in- 
formed that the execution case had: been 
struck off and that there were no proceedings 
pending in which they might make the pay- 
ment for the satisfaction of decree. It is 
not necessary for us now to consider whether 
this refusal to accept payment from them 
was correct or not. Itis suflloient-io state 
that theresult was that the decree was not 
satisfied and the 
and fourth mortgagees was merely placed 
on the record. On the 21st. April 1904, the 
first mortgagees deoree-holders again applied 
for execution of their decree, they did not 
mention in their application the names of 


the third and fourth mortgagees as judgment- 


debtors and the result was that no notice, as 


- required by section 248 of the Oode of 1882, 


was served upon them. On the ist August! 


1904 the properties were gold in execution 


and-purchased by the deoree-holders them- 
selves. On the 12th September 1904 three 
out of the four persons who were the third and 
fourth mortgagees, as alao the five'persons who 
were the second mortgagees, applied for the 
reversal of the sale. On the 24th September 
1904 the salo was set aside. On the 2nd No- 
vember following, the decres- holders appealed 
against this order, but they did not join'as a 
party respondent to the appeal the Tirssent 


` third plaintiff Ram Mohan Singh who had 


not joined inthe spplication for reversal of 
the sale. On the 12th Novembér 1904 the 
second mortgagees are said to have deposited 
the dearetal amount in Court. On the 
28th November following, the appeal of the 
decree-holders was allowed and the case was 
remanded. On the 16th January 1908 the 2nd 
mortgagees purchased the half share-of the 
properties in dispute from the dearee-holders 
&uotion-purehasers. They made the purchase, 
not in their own name but in the name 
of benamidàrs who are defendants Nos. 8 to 16 
in the present proceeding. This convey- 
ance was registered on the day following. On 
the same day a consent order was recorded 
for confirmation of the sale. The petition 
upon which this irder was passed was assent- 
ed to by the decree-holders and the second 
mortgagees alone. It was not brought to the 
notice of the Court that an application for 


reversal of the sale had been made by ‘three 


petition of: the third — 
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out of four persons who were third and fourth 
mortgages, and that some order was needed 
iu so far aa their application was concerned. 
This matter was overlooked, and on the 
2nd January 1905, the sale was confirmed. 
On the 10th February 1906, the third and 
fourth mortgagees commenced an action for 
declayation that these proceedings had been 
fraudulent and irregular and that their right 
of redemption had not been in any manuer 
affected by the consent order of the 21st 
January 1905. The suit was dismissed in 
the Oourt of first instance, and upon appeal 
the order of dismissal was confirmed. The 
decision of the first two Courts was based 
substantially on the ground that the suit 
was not maintainable in view of the provisions 
‘of section 244 of the Code of 1882. Upon 
second appeal to thia Court, it was held that 
there was no substance in this contention and 
that the proper course to pursue was to treat 
the plaint as dri application for reversal of the 
sale and to deal with the matter on the merits 
under section 244. The result was, that the 
case was remanded to the Court of first 
instance. i 

The matter has now been investigated, 
and the Courts below have concurrently de- 
clined to give the plaintiffs any relief. In 
our opinion, that order cannot be supported. 
Upon the facts stated, there is no room for 
controversy that the validity of the sale which 
took place on the let August 1904 cannot be 
supported, nor coen it be seriously suggested 
that the order by which the sale was con- 
firmed, on the 2lat January 1905, is in any way 
binding upon the present appellants. 

In the first place, it is clear that this con- 
sent order was not agsented to by the present 
appellants. The Court was apparently rob 
apprised of the circumstance that the appli- 
cation for reversal of the sale had been made 
not only by soma of the second mortgagees 
but also by the third and fourth mortgagees. 
The reason why the Court was not apprised 
of this circumstance 18 not difficult to appre- 
ciate. The deoree-holders had repeatedly 
taken out execution without agy notice to the 
third and fourth mortgagees,and they were 

- obviously anxious that the latter should not 
have any opportunity to redeem before the 
exeoution sale took place. Itis further clear 
thab the second mortg&geee, who had brought 
money into the Court and were atone stage 
anxious to have thesale reversed, subsequente 
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ly entered into an arrangement with the dec- 
ree-holders auction-purchasers so that they 
themselves might acquire a share in the pro- 
perty and obtain an order for confirmation of 
sale, with the result that the interest of the 
third and fourth,mortgagees would be ex- 
tinguished thereby. The proceedings which 
were taken in this manner may justly be 
described as fraudulent. Buteven if they 
were not treated as fraudulent, it is obvious 
that the consent order to which the present 
appellanta were not parties cannot Dose 
bind their interest. 

In the second place, it is clear that visi: 
ever the position of the plaintiffs other than 
the third plaintiff may be, he stands in & posi- 
tion of peculiar advantage. He was nob a party 
to the appeal by which the order for reversal 
of the sale made on the 24th Reptember 1904 
was set aside. He is, therefore, nob affected 
by that order nor is he affected by the con- 
sent order whioh was subsequently made. 

In the third place, it is clear that as notices 
under section 248, Civil Procedpre Code, were 
not served upon tha judgment-debtors, thesale 
cannot be supported. As was pointed ont by 
their Lordshipe of the Judicial*Üommittee in 
the case of Maltarjun v. Narhari (1) and also 
by this Court in the case of Levenia Ashton 
v. Madhab Mons (2), the omission to give & 


notice under section 248 is a grave irregularity 


sufficient by itself to justify a réVergal of the 
sale, if a proper proceeding is taken in that. 
behalf. No doubt such omission does not 
nullify the sale, in the sense that the judg- 
ment-debtors become thereby entitled to ig- 
nore the sale as if it had never taken place: 


-the true position is that if an application is 


made to set aside the sale, and it is proved 
that the judgmenj-debtor has been prejudiced, 
the sale cannot be supported. In the case 
before us, ib is not disputed that the notices 
required by the Oode were not duly served 
and the judgment-debtors had no opportunity 
to redeem before sale. Under these circum- 
stances, we must hold that not only -a the 
order of 2186 January 1905 not binding upon 
the appellatas but that the sale also should 
be reversed. 

The résult, therefore, i is that this appeal 
is allowed and the sale held on the Ist An- 
grat 1904 seb aside. Consequently, the applica 
tion of the decree-holders *for execution: of 


Pa d s 
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their decree presented- on the 2lat April 
1904 will stand revived, and'the present ap- 
pellants, as also the other judgment-debtors, 
willbave an opportunity to satisfy the decree. 
If the decree is not satisfied, the decree- holders 
will be entitled to pursue their remedy in 
accordance with law. 

The appellants are entitled Js their’ aaa 
throughont -the present proceedings. Such 
costs must be paid in equal halves by the 
decree-holders and the second mortgagees. 
We assess the hearing fee in this Court at 
four gold mohwrs. 

. ie 0T Appeal allowed. 


a 





ALLAHABAD HIGH COURT. 
Cmn Rayrarox No. 36 or 1911.. 
August 8, 1911. . 

Present:—Bit George Knox, Ert., Judge, 
. and: Mr. Justice Piggott. 
.HAM -GHULAM AXD OTHERS— DEFRNDANTS . 
APPELLASTS 
. E " E" ` COT PUS 3 
' $ARJOO PERSHAD anp ormas— 
Pravativre—Opposira Parry. 

Cicil Procedure Code (Act V of 1908), s. 1852, 0. 
XXXIII], rr. 2, 8—Amendment of decree— J wrisdict jon 
— Decree -Judgment Material i y. 

In a foredlogure snit, the plaintiff sned for & 
decree, fo , Interest -and costa. The Court 
decreed e suit with costa and ordered that ihe 
defendants should within six months pay the som 
due as principal and costs and failing that, the mart- 
gaged-property should be foreclosed: According to 
the above order, a decree was prepared and in the 
decree the words contained in the second half of the 


' order were followed so the decree provided for pay- 


ment of the principal and costs only. The deorece- 
holder apphed for amendment and prayed that-in 
the judgment the words “with intdrest’’ might be 
added and the decree amended aooordingly. The 
Bubordinate Judge corrected the decree but did 
not add the words ‘with interest’ in the jadgm 
Heid, that the Subordinate - Judge acted with 
irregularity in exercising his , Jurisdiction in 
this matter. The judgment as ib stood did not direct 
payment of interest and unless the judgment was 
amended, the decree could not be aniended so as to 
inclade interest. 


_ Revision against the order of fhe Subordi- 
nate Judge, Banda, dated the sie of January 
19810. 

Judgment.—ou the 25th of April 


1910, the Subordinate Judge of Banda had 


before hima suit for foreclosuie of a mort- 
gage. Theorder which he passed -in that 


* suit mas thet tbe plaintiff's claim he decreed , 
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with costs, the defendants should pay within 
six months from this date the sum due as 
principal and costs, and failing that, the 
mortgaged property should be foreclosed: 
Looking back upon thé plaint under which 
the suit was filed, it would at once appear 
that the claim of the plaintiffs was. not a 
claim for principal and costs only Bot a claim 
for principal, interest and costs. On -the ' 
order of the Subordinate Judge, a- decree 
was prepared, and in that decree the words. 
contained in the second half of this order were 
followed, and rightly so, with the result that, 
acoording to the decree, as then framed, all 
that the defendants had to do wasto pay the 
principal mortgage-monéy together with costs : 
of the suit. On the 17th of August. 1910, 
the plaintiffs put in & petition to the Court 
of the ‘Subordinate Judge in which: they 
pointed ontthat the words "with interest” 
had been omitted by mistake after-the word 
“principal” in the judgment passed by the 
Gourt in the above cege.. This, they said, 
was a mistake in the decree consequent on 
the misiake in the judgment and they. 
prayed that in the judgment the words “with 
interest" may be added and the decree may 
be amended accordingly and an. order passed, 
charging Pleader’s fees on entire amount of 
the decree. On the bth of November 1910, 
before any order was passed on-this ‘applica- 
tion, the defendants paid into .Court. the 
principal amount and the costs and -nbthing 
more. On the 28th of January 1911, the- 
learned Subordinate Judge passed the fol- 
lowing order :— “The decree is not in accord- 
ance with the- judgment. In the operative 
part of the judgment ocours the following 
passage:— The claim be decreed.'. This 
means that the whole claim of Dind and 
interest. which was made was decreed. Ina 
subsequent part, the order that the. de. 
fandants were to pay ‘only the principal and 
cosis was a mistake. It was not intended to 
leave ont the interest. This being so, ihe 
decree will be amended.” It is very unfor- 
tunate that the learned Subordinate Jndge, 
who found that he had already made one 
error in the order passed by him on the 25th 
of April 1910, did not apply his. mind care- 
fully to the application before him and guard 
agaipstany other error creeping into the 
order he was about to pass. Enough mis- 
chief had been done by want of care. 'in the 
order of Sth April.1910. If he. had read 
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over the application at the time he passed 
the order, he would have seen that the plain- 
tiffs asked not for amendment of the decree 
bat for inclusion in the judgment of the 
words with interest and then that the decree 
might be amended accordingly. By passing 
the order which he did, the decree was amend- 
ed and converted into an impossible deorep. 
The judgment remained ag it was before. 
All this is not creditable to the learned 
Subordinate Judge. To pass a deored and. 
to sign if in terms which made it a decree 


impossible of fulflment was & very grave 


error. The result is, that the defendants 
have now come here in-revision and they ask 
us to set aside the order. of 28th January, 
1911 às au order passed without jurisdiction. 

We have carefully listened to the argu- 


ments addressed to us, and we are not pre-. 


pared ta say that the Court had no jurisdic- 
tion to aot as it did. As we rend section 152 
of the Civil Procedure Codə of 1908 snd 
Order XXXIV, rules 2 and 3, we think that 
the Court had jurisdiction to pass the order. 
which it did, and that the mistake which has 
been made is that it did not pass all the 
order;i& should have done. It left the judg- 


ment untouched.” It had jurisdiction to alter ' 


that seeing that it was satisfied that there 
‘was in that judgment a manifest clerical 
mistake or an accidental slip or. omission, 


The case is really one where in exercising its . 


jurisdiction, the Court has acted with material 
irregularity. This being so, we grant the 
application before us, and we send tha oase 
back to the Subordinate Judge in order that 


he may take itup de novo from the point. 


where it should be before him on the 28th of 
January 1911: In passing his order, the 
learned Subordinate Judge must be very. 
careful to look at the interests of both parties 
and to see that no farther error or mistake 
creeps into his judgment and decree. The 
applicants will get the costa of this id 
POE l . 


4i 


pA 


Gase remanded,, 
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(6. 0.140. L-J. 194} ^ ^. e 
-OALOUTTA HIGH OOURT. NE. 
S EOOND Orit Appmat No: 471 or 1839; 
; May 1, 1890. 
Preseni.— Bir William Comer Petheram, Kt., e 
Ohief Justice, and Mr. Justice Banerjes. - , 
BENI MADHUB BANERJEH ~ Daren base 
— APPELLANT. 
PUBNA OHANDRA DAW AND OTHWRS — 
, PramwTIFES— RESPONDEST2,; “Ti 
Bengal Ténancy Act (VIII of 1835), s, 171—Deorod 
for rent by patnidar against several dar-patnidars— 
Se-patnidar paying off decree ye—Onme entire 
darpatni— Charge not to be split 
wp--Appeal by one daefendani—Decres; form of— 
Variation —Proper decree to be made, - 
C A patwidar obtained a decree for rent against his 
dar-patnidars, which was paid ‘off by the se siren 
who brought this suit for contribution against all 


“the persons interested in the dar-patus: ~” 


Held, that under section 171 of the Batigal ‘Tonanoy 
Ast, there sliould be one entire o ou the whole 
tenure on account of the money paid, that the charge 
could not be split tp, and the liabilities of the several 
defendants could not be apportioned, , but that the 
whole amount paid. by the plaintiff should. bo a 


„Charge upon the entire dar-paimi.. 


The first Court apportioned te labilities of thd 
several defendants. The plaintiff fled no'appeel. 

On the appeal of one of the defendants, the: na 
pellate Court modified the decree ‘uf the fist’ Oourt 
and decreed d whole amount as &oharge upon une 


‘entire dar- 


Hold, thas the Appellate Court was bound to wot 
the matter right and makethe deoree in-the only 
form in which the law directed ib should be made. ; 


~ Àppeal against the decree of the District 
Judge of Burdwan, dated’ the 18th January 
1889, modifying that of the Subordinate 
J adgs of Burdwan, dated the 23rd July 1888, 

Dr. Traslakhya Nath Min: for the Appel- ; 
lant. A 
' Babu Umakals Mukarit, for the Plaintif- 


‘Respondent. 


Babu Nalin Ranjan Ohatlerjes, for’ tha 
Defendant No. b Respondent, 


Judgment. . . 
- Banerjee, J.—This appeal arises out of a 
guit for contribution brought by the plaintiffs, 
who hold & sezpaítss under the defendants Nos. 
1 to 4, for money paid by them to satisfy a 
rent-deoree obtained by the patnidar againss 
the defendants Nos. 1 to 4, the dar-patntdars 
under him. In addition to the defendants 
Noe. 1 to 4, another perdón was added as A 
defendant by reagon of his having purchased 
the interest of defendants Nas. 2 to 4 in 
the dar-paimi, The plaintiffs asked for a 
personal decree against the defendants and 


E also for g declaration that the dar-paini 
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tenure waslisble to be sold for the money 
paid by them. 

The firat Courtapportioned the liabilities 
of the several defendants and declared 
that their shares in the dar-pains should be 
charged with the payment of the suma decreed 
respectively against them. The defendant 
No. 5 appealed against that decision, and the 
District Judge has modified the decree of the 
first Court in so far as‘ it splits the charge 
up on the dar-pates, and he has decreed that 
the amount paid by the plaintiffs shall be a 

charge upon the entire dar-pains. R 
- In second appeal, it is contended that this 
decision i8 wrong. No authority has, 


however, been pointed out in support of this: 


contention: On the other hand, we think 
section 171 of the Bengal Tenancy Act 


clearly shows that the decree of the learned © 


District ‘Judge is right. For that section 
provides that money paid under circum- 
stances such as those under which the 
plaint:ffs made this payment shall be 
secured by a mortgage of the tenure. 


It is to be one entire mortgage of the ' 


whole tenure on acconnt of the money 
paid; and we do nob think the first Oourt 
was right in splitting the charge. 


It was said that as theplaintiff was satis-, 


fled with tbe deoree of the first Court the 
lower Appellate Court was wrong in modify- 
ing the decree of that Oourt-ppon the appeal 
of the defendant No. 5. We:rdo nob think 
there is much force in this contention. When 
upon the appeal of defendant No. B the 
question was raised before the District Judge 
&s to what the proper form of the decree 
ought tobeso far as the charge was con- 
cerned, the learned District Judge was bound 


' to set the matter right and make the 


decree in the only form in which the law 
directs it should be made. - 

There was a cross-objeotion preferred 
on behalf of the defendant No. 5, the pur- 
chaser, against the plaintiffs; that objection 
is not pressed, and so it must be dismissed 
with costs. The result isethat the appeal 
and the cross-objection are both dismissed 
with costs. i < f 

Petheram, C. J.—I agree. 

Appeal and crosss-objection dismstsed. 


tO 
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(s. 0. 14 C. L. J. 148.) . 
OALOUTTA HIGH COURT. 
MisorLbAXxOUS Cirit Appmat No. 158 
or 1898. 
July 18, 1898. 
Fresent:—-Mr. Justice Ameer Ali and 
Mr. Justice Pratt. * 
BRNODE LAL PAKRASI—PrLx1NTIHR— 
APPELLANT 


PRAN OHANDRA PAKRASI np’ oTHper 


— Derenpawrs— R.MPONDHENTE, 

Civil Procedurs Code (Act XIV of 1882), a. 516— 
‘Atcard— Falidity—Appeal—Arbdltrator ngaing blank 
Paper for award, i 

When there is no award in fact, or when there is 
& void award, an appeal will lie from the deoreo based 
upon it. 

When there has been_np,proper compliance with the . 
requirements of sootlon £6, an award is ineffective 
and void. < : 

The subsequent embodiment of the decision of the 
arbitrators in certain papers, which already bore the 
signature of one of them and were signed subsequently . 
by the others, vitiates the award. 

' The fact of the absence of one of the arbitrators 
from a pert of the hearing willvitiate the judicial 
character of the proceeding. 

Appeal against the order of the Subordi- 


nate Judge of Pabna and Bogra, dated the 
18th April 1898, reversing that of the 
Munsif of Serajgunge, dated the 29th March 
1897. 

Babus Sreenath Das and Upendra. Nath 
Banerjes, for the Appellant. 

Babu Saroda Oharam Metter, for the Be- 
apondent. i 

Judgment. —Two questions are in- 
volved in this appeal, first, whether there 
was en appeal to the Subordinate Judge 
from the decres or judgment of the Munsif 
upon the award made by certain arbitrators: 
to whom the subject-matter of dispute before 
him had been referred at the instance of 
the parties, and, secondly, whether the order 
of the learned Subordinate:Judge is correct. 
The points, though taken separately, proceed 
upon one common basis, vie., whether there 
was a valid award. It appears that on the 
plaintiff's applying before the Munsif to have 
ihe award filed in Court, cartain objections 
were.taken by the defendanta. The Munsif 
overruled those objections gnd gave judgment ' 
in accordance with the award. The defend- 
ants appealed io the Subordinate Judge, 
and he has set aside the judgment and 
decree of the Munsif based upon the award, 
and remitted the case to the Oourt of first 
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instance for trial on the merits. The Sab- 


ordinate- Judge says that the arbitrators did 
not comply with the provisions of the law 
in conducting their proceedings or in making 


“their award. He says that one of the arbit- 


rators delegated in fact his duties to his 
fellow arbitrators; that he heard a portion 
of the evidence and left the place and did 
not hear the reat of the ‘evidence: and 
he further saya that the same arbitrator 
signed certain blank papers on which the 
award was afterwards copied fairand which 


^ gre now geld to contain the award made 


- 


by the arbitrators, and, holding that the 
arbitrators did not comply with the provisions 
of section 516 of the Code of Oivil Pro- 
cedure, he was of opinion that there was no 
valid award, and that consequently the 
Munsifs judgment must be set aside and 
the case remanded. 

Babu Sree Nath Das has contended, and 
contended with & good deal of forse, 


. that from the evidence of the arbitrators 


it would appear that an award bad already 
been made and a judicial decision arrived 
at and that the subsequent embodiment 
of the decision of the arbitrators in 
certain papers, which already bore the 
signature of one of them and was signed 
subsequently by the others, ought not to 
vitiate the judicial act of the arbitrators. 
Ho referred to Hiahes Buksh v. Hajoo (1) and 
to a decision of Mr. Justice Phear in Bhaba- 
sundari Dasi v. Makhunlal Dey (2) with the 
object of showing that arbitrators might sign 
an award at different times and in each other's 
absence, The facts of these cases, however, 
are not exactly analogous to the present. It 
bas been held in other cases in this Court 
that when there is no-award in fact or when 
there is a void award, an appeal willlie. If the 
Subordinate Judge, therefore,is right in hold- 
ing that there was no proper compliance with 
the requirements of section 516 and the award 
is ineffective, and, in fact, vojd, the first 
objection, vts., there was no appeal to the 
Subordinate Judge, must fail. 

The only question then that remains is, 
whether the Subordinste Judge is right in hia 
view that there was no valid &ward. Section 
516 of the Code of Civil Procedure says: 

"When an ward in a snit has been made, the 
persons who made it shall sign it and cause it 


a) 14 W: R. 83. 
-'(3) 8 B. L B. 128, 
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to be filed in Oourt.” This evidently con- 
templates an award in writing properly 
signed by the persons who make it. To 
allow either one or more of the arbitrators to 
sign & blank paper before the decision is 
embodied in it, would be letting open the 
door to a considerable amount of fraud and 
mischief, and we may well take it that the 
Legislature intentionally made the provisions 
of section 516 explicit. There can be no 
question that, as the award stends at present, 
ib ig not properly signed by one of the 
arbitrators. It ia said that a draft was pre- 
pared, but that draft has not been produced, 
and the appellant’s Pleader cannot state 
whether it was signed by any of the arbitrators 
nor bas it been filed in Court. The other 
matter to which the Subordinate Judge has 
also referred, vts.,.the-fact of the absence of 
one of the arbitrators from a part of the 
hearing, would also, we think, vitiate the 
judicial character of the proceeding What- 
ever hesitation we may have in upsetting an 
award which, aa the Munsif says, is a’ 
carefully written document, ib is necessary to 
enforce the provisions of the law, and, taking 
the facts to which we have referred into 
consideration, it is diffienlt.for us to differ 
from the conclusion of the Sabordinate Judge. 
We dismiss the appeal, but, under the oir- 
cumstances of the case, we do not give any 


costa, 
Appeal dismissed. | 


(s. o. 14 O. L. J. 161.) 
CALOUTTA HIGH COURT. 
REGULAR Orit Appeat No. 485 or 1908. 

n March 28, 1910. - 
Present: —Mr. Justice Woodroffe and 
Mr. Justice Casperss. 

SH BIBBAR NÀRAYAN OHANDRA. 
DHIR NARENDRA-—PrAINSTIFF—À PPRLLANT 
trerrws 
Tur SHORETARY or STATE roe INDIA 


14 COUNOIL—Daraspiur—HssPOsDENT. 
Villages Oh&ukidari Act (VL of 1870, B. 0), s. 1— 
an lands-—-What lands are—'" Other. 
wise than undar atemporary settlement’ —" Assignment”, 
meaning of—Act where applicable. 

Before Act VI of 1870, B4D., oan be applied, it must 
be shown thai the lands which have been dealt with 
aro chawkdari chakran lands within the definition 
given by that Aob. ` 

The words “otherwise than under & temporary 
settlement”, in the definition of “thaukidan chahan 
lands, obviously refer toa settlement by Govern- 
mertend the assignment there referred to is an 
assignment made by Government at the time of the 
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sottloment, In other words, chasxkidari chakran lands 
ere lands which having boen assigned by-Government 
have not been taken into nocoun; inthe assessment 
of land revenue. 


Appeal from the decree of the Additional 
Subordinate Judge of Cuttack, dated the 11th 
September 1906. 


Mr. B. Ohakravarti and Babus Provas 
Chunder Mitter and Giris Ohunder Paul, for 
the Appellant. 


Dr. Bash Behary Ghose and Babur angikal 
Mookerjee and Sris Chandru Ohowdhwry, for 
ihe Respondent. 


Judgment. 
| Woodroffe, J.—This appeal raises similar 
questions to those with which we had to deal 
in Sn Raja Kirübash Bhupati Hari Chandan 
v. Secrelary of State for India(1) except that in 
the present case it is not alleged that the plaint- 
iff (who is the Rajah of Madhupur) received 
a kaulnamah. The plaintiff's ancestors were, 
in the time of Mahratta Rule over Orissa, 
Khundaits or feudatory Chieftains holding 


‘at a quit rent, .lhis was their position in 


1793 when the Permanent Settlement was 
made in Bengal. At that date the Desany, 
in so far as it referred to Orissa, meant 
only the District of Midnapore. Orissa 
Proper did not oome into the occupation of 


the British until 1803. What then occurr-: 


ed is more fuliy stated in the judgment 
in the analogous case, But it may here 
shortly be stated to be this; certain of the 
more powerful Chieftains were-given by the 
kaulnamaha or ac- 
in the nature of treaty 
engagements, and were left in a semi-in- 
dependent oondition. Others, such as the 
plaintiff's ancestora, were brought within the 
Moghulbandy, or cultivated central portion 


knowledgments 


_of Orissa whioh had been conquered by the 


Moghuls in 1580, and were inoorporated in 
British territory. The plaintiff's ancestor 
was granted & sanad. Tais has been lost. 
But there is no doubt of its grant nor of 
ita chief term as it was confirmed by section 
83, Regulation Xll of 1805. By this sanad 
the lands which the Rajah of Madhupur held 
under the Maharattgs were confirmed to 
him in perpetuity at a fixed jama. In my 
opinion that Regulation applied to the plain- 
tiff’s estate subject to the provision of seo- 
tion 83. Itis dbntended that the jama waa 
not to be enhanced for auy reason or in 


* (1) 15 0, W. N. 800, 9 Ind, Ons, 688, 
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auy way whatever. In Bengal, under seo- 
tion 41 of Regulation VIII of 1798, chaskidari 
chakran lands were annexed to the malgusant 
lands and declared responsible for the public 
revenue assessed on the semindari in which 
they were included. These chakran lands 
were, however, not assessed with revenue 
and were not taken into account on assessing 
the revenue on the estate of whioh they 
formed part. Stress has been laid on this 
fact because a different condition of affairs 


' prevailed as regards the plaintiff’s estate. 


His estate has not been settled in the same 
sense. Hia possession which bis ancestor 
had held under the Mahrattas was confirmed ` 
and a covenant was entered into with 
him that he should hold at the same unvary- 
ing jama. No ohaukidari lands were assign- 
ed by Government when it made such oon- 
firmation and no chawkidart chakras lands 
were taken into account when the amount | 
payable as sama was confirmed—an &mount 


‘which was a fixed one paid for the whole. 


estate including the chautidan chakran lands 
ifany. Subsequently in 1870 the Bengal 
Ohaukidart Act was passed which dealt in 
Bengal with lands which had been assigned 
as chaukidan chakran lands at the date of 
the Permanent Settlement. As these had 
never been separately assessed, that Act 
made provision for their resumption on the 
terms therein contained. The Act did not 
apply to Orissa, but was extended to that 
Province on the 25th May 1899. The 
Oollector, who considered the Act applicable 
to the plaintiff's estate, took proceedings 
thereunder, with & view to transfer the 
chauktdart chakran lands. At. that date the 
plaintiff being a minor, his eatate was in 
the hands of the Oourt of Wards. A 
manager was appointed who was under the 
crders of the Oollector. No commission was 
appointed but, for the purpose of ascertaining 
the ohakran lands, recourse was bad to the 
settlement record and the manager was 
asked to and did make a return to the 
Collector of lands which he considered were 
chaukidari chakran lands within the meaning 
of and subject to the operation of the Act. 
The Settlement Officer had himself drawn 
the attention of the Collector to the fact 
that the  chaukidari jagir had been re 
corded as remtndars or Rajadeya ohaukidan 
sagire. This clearly means that the jagirs 
bad been granted by the semindar and not 


~ 
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aksigned by the Government as was indeed 
the fact. The Settlement Officer desired the 
Collector to consider whether the record 
was correct or not in this respect but it 
does not appear what, if anything, was done. 
The manager then made a return and .aoting 
on that return the Collector proceeded to 
transfer and assess the lands in suit under 
the Ohawhtder: Aot VI of 1870 B.C. It 
has been contended that, the proceedings 
of the Collector during the minority of the 
plaintiff are not binding on him. His in- 
terest on behalf of Government was adverse 
to that of the plaintif. And ib is urged 
that the manager had no authority to make 
the admissions on which prooeedings under 
Act VI of 1870 were founded, and that under 
the ciroumstances the proceedings should have 
been taken by the Collector and by record of 
evidence in inmitum. 


It is not necessary, in the view I take of 


the case, to determine the question whether 
. the plaintiff's intereste were properly pro- 
tected. The plaintiff on attaining majority 
and finding that the Collector was dismiss- 
ing and appointing chuukidars, took the lands 
into his own possession and made settle- 
ments of the land. The Collector then 
threatened to sell the lands under Act 
VÍ of 1870, and the plaintiff replied that 
the lands were not chankidart chakran under 
the Act and conld not be dealt with 
thereunder. The Collector, then, on the 
27th January 1904, passed an ordar for. the 
sale of the lands by auction upon which the 
plaintiff gave notice of this suit. He asks for 
a decree declaring that the landa in snit are 
not chaukidari ohakran lands within the mean- 
ing of Act VI of 1870, nnd that the defendant 
had no right to transfer and assess the lande 
or Bell the same. In order to stay the sale 
pending the suit, the plaintiff deposited in 
Court, on the 15th June 1904, the sum of 
Ra. 404.6. .' ; 
There can be no doubt that (subjeot to the 
provisions of gestion 83), Regulation VIII of 
1798 applies to the plaintiff's estate. It is, how- 
ever, contended that the proceedings taken in- 
fringe upon the provisions of section 88, because 
itis argued that the resumption and assessment 
of theland under Act VI of 1870 isin enbstance, 
if not in form an enhancement of the’ plain- 
tift’s jamas. 
ihe plaintiff's sanad assigned chakran land 
mid dealt with the plaintiff's land as was 
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done in the case of permanently settled estates 
in Bengal where the ohawkidari chakran lands 
were not separately assessed with revenue 
there would have been nothing on thisobjeotion, 
But it bas been contended-that no such lands 
were assigned, and that the sum payable as 
revenne wasalump sum in respect of the 
whole of the estate including the chaukidar1 
chakran lands,ifany. Itis, however, unnecessary 
to pursue this point further for ita considere- 
tion-involves facts which are ihe basisof.the 
next objection to the proceedings which .1 
think mua} prevail. Before. Act VI of 1870, B. 
O., can be spplied to the plaintiff's eatate it 
must be shown that the-lands which have 
been dealt with are chaukidari chakran lands 
within the definition given by that Act. As so 
defined such lands are lands which may have 
been assigned, otherwise than under a tempo- 
rary settlement for the maintenance of the 
officer who may have been bound to keep 
watch in any village and report crime to the 
Police aud in respect to which such offences 
may beat the time of the passing of this Act 
liable to render service tu a remtndar.”’ 

I have already gone into thia matter in the 
case of the analogous appeal in No. 359 of 
1907. : : 

Shortly, re staling it, the point is as fol. 
]ows:— The appellant contends that the attri- 
bates of chaukidars chikran land as included in 
the Act are these: (a) such land must always 
havo been the same nnd held by chaukddars. 
In the present case, ib is alleged that the landa 
were changed and resumed by the Raja; (b) 
such chaukidars must render dual service one 
by way of Police duty and one of personal ser- 
vice of the semindar. It is contended that the 
chaukidars were the private servants of the 
Raja and that no Police duties were per- 
formed : (c) such lard must, as in the case 
of the Bengal Estates, have been included in 
the malgusa:1 land of the seminar and which, 
though liable to be sold for defnult of pay- 
ment of revenue due by the estate, was not 
aasdased with any revenue at the date of the 
settlement. e 

It is not neoessary to consider the facts 
mentioned in grounds fa) and (b), for I think 
the last contention must prevnil. It has 
been vontended by the respondent that it is 
not necessary, in order toebring the lands 
within Act VI of 1870, that such lands should 
have been assigned by the Government at 
the time of the getilement of the estajo 
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Any land it is raid may be within the Act 
whether it hag been assigned by the State or 
the remindar «nd at whdtever time such asg- 
rignment has been made so that if the Raja 
had created a okawkidari chakran holding the 
day before proceedings were instituted under 
Act' VI of 1870 euch land was capable of be- 
ing resumed, transferred, and assessed under 
- the Act, Tam clearly of opinion that this is 
not so. The words “otherwise than under 
a temporary settlement" in the definition 
obviously refer to & settlement by Government 
and the assignment there referred to is an 
assignment made by Govérnment at the time 
ofthe settlement. In other words, chaukidarns 
chakran lands, within ee meaning of Act VI 
of 1870, are lands which having been aa- 
"signed by Government have not been taken 
into account in the assessment of land re- 
venue. Assuming, forthe purpose of argu- 
ment that the sanad given to the Raja waa 
such a settlement, there was then no agesign- 
ment, of chaukidart chakran lands by the 
Government. The Raja agreed to pay a 
lump sum annually in perpetuity without re- 


ference io the existence or non-existence of 


suoh lands on his eatate. 

In my opinion, therefore, the defendant 
upon whom it lay to. establish that the lends 
with which he has dedit came within the Act 
has failed to-do so. There is no evidence of 


what, if any, chaukidari jagir existed at the 


date of the plaintiff's sanad. The appeal and 
suit must, therefore, be d ecreed with &declara- 
tlon that the lands in suit are not chawkida:i 


chakran lands within the meaning of Act VI ` 


of 1870, B. C., and that the defendant has no 
right to reeume, transfer, assess or Bell such 
lands and witha perpetual injunotiom rea- 
itaining the defendant, his servente and 
agente, from dealing in any manner with such 


lands under the provisions of that Aot. I- 


should add that it has been contended in this 
ag in the analogous case ibat the suit is 
barred by Articole 14 of the Limitation Act. It 
may bea question whether the Article applies 
at all having regard to the decision in Shirazi 
v. Oollector of Ratnagiri (2) and the cases 
which follow this decision. It is unnecessary, 
however, to consider this question for the 
matter in one here of jurisdiction and it ia 
not necessary tÊ set aside -an order which is 
anullity. There is no juriadiction in the 
Collector to deal with sny land but such as 


(3) 11 B. 420. 
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the Act authorizes him to deal with. And, 
as I have already held, the lands in suit are 
not chawkidori chakran lauda within the 
meaning of the Act under whith he pur- 
ported to proceed. The respondent must pay 
the oosts of the appeal and of the suit in the 
Court below. The appellant must be re- 
funded the amount paid by him into Conri to 
stay the sale. 
Caspersz, J.—This PON relates to an es- 
tate called killa Madhupur, and the facts 
resemble those involved in Hasy Okandan 
v. Secretary of States (1) in which judg- 
ment has just been delivered, and which re- 
lates to another estate called kla Sukinda. 
Both these estates were dealt with by sec- 
tion 33 of Regulation XII of 1805 which 
enacted: “The Uommissgioners having grant- 
ed sanade to certain remimdas s entitling them 
to hold their estates at a fixed sama in per- 
peiuity, those saneds are hereby. confirmed.” 
The case of kila Bukind& was complicated 
by the assertion of a special title based on a 
kawinama, but the present plaintiff, the pro. 
prietor of killa Madhupur, relies on a sanad 


‘read with section 88 of the Regulation. 


- The plaintiff prayed for a declaration that 
the ‘lands (specified by mansas and khasra 
numbers) in the schedule annexed to the 
plaint are not chawkidari chakran landa with- 
in the meaning of Bengal Aot VI of 1870, 
and that the Collector of Outtack had no 
right to realise reyenue for those lands after 
making o transfer of them to the plaintiff. 

The Subordinate Judge has dismissed the 
suit on the merits, and he has, also, applied 
the one year rule of limitation provided by 
Árticle 14 of the second Schedule of Act XV 
of 1877, for a suit to set aside an order of an 
offcer'of Government in his official capacity. 
Plaintiff-appeals, and the contentions on hia 
behalf will be noticed in their order. 

The title of the plaintif is securely 
founded on section 33 of Heguistion XII 
cf 1805. His sanad dated the 22nd 
March 1£04, has not been produced, but. 
ita terms may be inferred from the  oón- 
firmatory.reotion. It has been sought io base 
an argument, by way of analogy, on the re- 
servation as to thanadari lands, contained in 
section B, clause 4, of Regulation 1 of 1793. Tt 
dces not, however, follow that because tkana- 


dari lands in Bengal were reserved, in the ^ 


year 1798, for subsequent resumption and 
assessment, lands not thanadart, were not re- 
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served in Orissa in the year 1805. Nor can 
section 4l of Regulation VIII of 1793, whioh 
proteota lands, chakras in character, from be- 
ing placed in the category of lakheraj lands 
which were excluded from settlement, avail 
the plaintiff if the lands in suit are, in fact, 


Chaukidari chakran lands. They were not 


aasessed with land revenue in the year 1805, 
beoense no detailed asgeasment was then made 
of the landa of killa Madhupur. Moreover, 
the Legislature can, as by Bengal Act VI of 
1870, impose a separate demand which is no 
part of the permanent jama, fixed in respect 
of the killa. - 

Great streas has been laid on the irregulari- 
ties in the procedure of thd Oolleotor 1n trans- 
ferring certain lands to the plaintiff by his 
order duted the lat August1901. That order 
i8 not self-contained: it does not specify the 
boundaries of the lands transferred. But it 
must be read in connection with the state- 
ment furnished by the Court of Wards’ Mana- 
ger of the plaintiff's estate, on the 80th July 


1901, specifying the khatian numbers, and: 


with the statement, signed by the Manager, 
on the 14th August 1901. The transfer was 
duly accepted and forme the basis of the pre- 
sent suit. The plaint gives the khasra num- 
bers of the various plots, and no, precise di- 
vergenoiea have been pointed out to us. The 
Manager's letter dated the 25th August, 1901, 
merely corrected three trifling mistakes in 
the original statement of lands transferred. 
It must be remembered that the parties 
were guided by the results of the survey 
and settlement proceedings under Chapter X 
of the Bengal Tenanoy Act. 

Then, 16 ia sgid, the Collector did not suf- 
ciently protect the interests of the plaintiff 
whose estate was being administered by the 
Oourt of Wards from the 20th March 1883 
to the 22nd December 1902. It is urged 
that the procedure of the Oollector was not 
binding on the ward, and reliance is placed 
on the case of Luchmeswar Singh v, Ohairman 
af the Darbhanga Muntoipaltty (3). ‘That was 


& case in which a nominal consideration of one. 


rupee was accepted for a valuable piece of land 
which ought to have been properly assessed 
with compensation under the Land Acquisi- 
tion Act. Here, however, assuming the lands 
transferred by the Oollector to have been 
chaukidart chakran lands, they were aaseesed 
in accordance' with the provisions of the law 
(8) 18 0. 890, 17 1. A 92. 
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and dealt with under powers conferred by 
‘the Acb in that oase made and provided. 
The Manager's independent opinion waa in- 
vited by the Collector in February 1393; 
and the entry of Rajadeya (granted by the 
semindar), in respect of the chaukidari jagir, 
in the Reoord-of-Rights, was left untouch- 
ed, thia being in favour of the ward. In 
my opinion, this contention cannot mooceed. 
The mention of Rajadeya brings me to a 
consideration of the substantial question to 
be answered in this appeal. Are the lands 


' transferred to the plaintiff, and taken posses- 


Bion of by him, chaukidari chakran landa, that 
is, were they assigned, otherwise than under 
(which, I take to mean, in the course of) a 
temporary settlement, for the maintenance 
of village watchmen who may have baen 
bound to keep watch in the village and report 
crime to the Police, and in respect of which 
they may be at the time of the passing of 
Bengal Act VI of 1870 (the 19th October 


“ 1870) liable to render service to the plain- 


tif? I have quoted the definition given in 
section 1 of the Act, and, in my opinion, ib ia 
not satisfied by the evidence on the record. 

I may observe that the obvious prooedure, 
by way of appointing a commission under 
gections 58—61 of the Act, in order to traca 
the original jagirs of 1805, was not adopted 
by the authorities. There is, also, no precise 
evidence of the position occupied by the 
chiuwkidars of kilia Madhupur in the year 
“1870, but the evidence placed before ns leaves 
no doubt in my mind that, when (ihe 
Act was extended to the killa,’ on the 
22nd May 1899, the semtndar and the 
Police had been exercising’ & dual control 
over the watchmen. It is impossible now 
to deal with each village, or group of villages 
separately, because the Collector passed 
hia order with- reference to the krila as a 
unit. On the evidence, I think that the 
chaukidart jagir were grantea by the semin- 
dar (Rajadeya) as recorded by the Settle- 
ment Officer. The semindar varied the lands 
as required by circumstances. He gave 
information of offences to the Police through 
a functionary called the*dihidar. But the 
Police kept up a Register of chankidars under 
Regulation XX ef 1817, and the manage- 
ment of the Court of - Warda sgems to bave 
resulted in the chauktdars’ becoming the 
,recognised village watchman. In these oir- 
cumstances, it is impossible to hold thet the 
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Jands in suit bad been assigned, by the State, 
in the year 1805, for the purposes of the 
village watch, and if is conceded that no. 
setilement of the killa was ever effected after 
thet year. 

On this finding, it is not neceesary to decide 
the issue of limitation. I have given my 
reasons in Hari Okandan v. Secretasy of State 
(1) for holding Article 14 to be inapplicable. 
I may content myself with theobservation that, 
the Collector's order being a nullity, the lands 
jransferred not being within his jurisdiction 
to deal witb, the suit cannot be defeated be- 
cauge it was instituted more than one year 
after the. date of the order. 

I agree that this appeal must be allowed, 


ead the -suit decreed, in terms of the judge: 


ment of my learned brother. 
. Appeal allowed.“ 





(&."o. 14 C. L. J. 175) 
OALOUTTA HIGH COURT. 
' Braurag Orvir, APPIAL No. 94 or 1908. 
Apfil 18, 1905. 
Present: — Mr. Justice Rampini and 
. Mr. Justice Caspersz. 
. Nawab:MOBARAT HOSSAIN KHAN AND 
ANOTHBRR—PLAISTIFFE—À PPRLLAXTE 
to. terns 
BADA LAL AKD OTRERS— DEFENDAT — 
RESPONDENTS. 

' Dardis ye EN SORA suing for possession—Defond- 
anta allegation of tenancy —Demal of plaintiff's title 
—Wagqt— Construction. , 

Ing case in which the owner of land Socks to 
' recover poasessioh on the allegation that the 
in poezeseion has no right to continue init, and his 
title to possession is proved or admitted, he canclaim 
a decree unless tho deferdant proves ihe cxistence 
of & tenancy which entitles him to retain porseesion, 

Nerang Narain Bingh v. Dharam Thakwr, 0 O. W. N. 
144, relied upon. 

Where, however, the defendant doas not admit the 
title cf the plaintiff but says that ho is the tenant of 
another person, the plaintiff must make out a case 
that he is entitled to the lands before the defendant 
can be called upon to rebut the evidence of his title. 

A deed of wagf must be strictly, because 
it deflects the ordinary course of 

‘Appeal from theedecree of the Subordinate 
Judge of Patna, dated the 28th January, 
1902. 

Monlvis M. ahomed Yung 
Tahir, ior the Appellan!a.. 

Babus Umakalt Mukerioe, Amarendra N ath. 

Chatlerjca, Icgeek Chendra Dey, Joy Gopal 


and Mahomed 


INEEAN Canes, 


-rental, 
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Ghosa, Kheira -Mohan Sen, Dwtjendra Nath 
Chatterjee and Moulvi Mahomed Habibullah, 

for the. Respondents. - 

Judgment:—The suit giving rise" to 
this appeal-was brought by the plaintiffs-ap- 
pellanta to obtain pogssersion of certain lands, 
comprising 178 bighas. 16 dhurs, on a declarà- 
tion of their kAwdkasht or Lashikar; rightto the 
eame. [twas alleged that Beni Ram and Ghán- 
asyam Sahu, and after them the -defendants 
Nog. 1-5 and Nilkant Sahu, were the tíccadars 
from 1284 to 1804 (1877 to 1897. A.D), in 
respect .of ihe proprietary sheres and 
khudkoshi land of Mxsammat Lutfannisss, 
the deceased wife of the plaintiff No. 1, under 
.Bucoessive verbal tocas or leases. The plain- 
tiff No. 2 is the new hcoadar. under & lease 
-dated the 17th September 1897. 

The substantial defence of the defendants 
Nos, 1-5 was that, ont of the lands in suit, 
they held 161 hahai 8 coliahs ab sagdi. 
mawrsusn kashi, that is to say, as hereditary 
cultivators holding the lands at a money 
and not as ġrcoadars. They, also, 
impeached the validity of a «agfnamah, or 
deed of endowment, dated the 21st Septamber 
1898, executed by Musammat - Lutfannissa in 
favour of ker husband the plaintiff No. 1. 

The defendants Nos. 8and 9, who are thë 
only ọther contesting respondents, claiméd 
to have acquired rights of ocoupancy im 51 
bighas, lO cottahs, including some of the 
plots in suit, and they generally supported 
" the principal defendants. 

Tho Subordinate Judge has held that the 
plaintiffs have not proved their’ title to 
the lands, and has digmissed the- suit, .1t 
has been contended for the plaintiffs- appel- ; 
lants before us:—firctly, that the landa in' 
question were included iv the general 
description of ihe twagf;- secondly, ihat the 
lands, according to .the description and 
howadaries annexed to the plaint, were prov- 
ed to have been let out to the principal defend-' 
ants whoare continuing to hold them after 
the termination of the é#roca leases; thirdly,’ 
that dhese are kAudhasht or kashikari landa: 
and not the raiyati lands of tke deferdantn, 
and fourthly, ibat, in any case, these landa 
were pesed on with the coes to the 
principal defendants who are not entitled -io 
notice as sub-tenants before being ejecicd.^ ` 
. We would observe at ihe cutget that the 
bprdqn of.proof restas upon tho plaintiffs, and 
not upon the defendants to piove, their terarcy, 
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.In the case of Narsing Narain Singh v. 
Dharam Thakur (1), which has been cited 
to us by the Pleaders on both sides, the de- 
fendants in their written statements admitted 
the plaintiff's right as semindars, but pleaded 
that the lands were not £era:?, and claimed to 
be in possession thereof as ratyais under the 
plaintiffs. The learned Judges in that case 
_ ‘observed: "We hold accordingly that in & 
cage like the present in which the owner of 
‘Jand seeks to recover possession on the 
-allegation that the party in possession had 
no. right to continue in it and hie title to 
‘posseesion is proved or admittéd, he can 
claim a decree unless the defendant proves 
existence ofa tenancy which entitlea him to 
retain possession.” 

But in the case before us the title of the 
plaintiff No. 1 is not admitted; it is denied 
that any hhwdkashí lands or the landa in suit 

passed to him aa muiwali under the 
w3igfsamal, of 1893. The defendants do not 
admit him to be their landlord in respect 
ofthese lands. It is not clear to whom they 
admit paying rent, but they allege they hold 
the lands in dispute under the 16 annas 
maliks or their managers, which the plaintiff 
No. l is not. The plaintiff No. 1 brings 
this guit in his capacity as mutwals, and, in 
our opinion, he must make out & case that 
he is entitled to the lands in that capacity 
before the defendanta can be oalled upon to 
rebut the evidence of his title. 

We come now to the contentions urged in 
this appeal. In the rst place, we would 
observe that the toagfnamah, Exhibit No, 12, 
shows that Musammat Lutfannissa TTE 
' herself of her milkíai or proprietary right 
in certain hovees and shares in the mowsahe 
-specified. We find in the schedule annexed 
tothe deed entries of the settler’s shares 
in Nisamath and Alamagha portions of 
of village Sahra Batora; there is no mention 
any khudkasht or kashikari landas. We 
cannot ‘assume that any such Jands were 
included in the endowment. A deed of this 
description must be construed strictly, because 
it deflects the ordinary course of succession. 
"We must, therefore, decide the firat plea 
adversely to theappellants, and on this ground 
alone the suit fails, 

There i8, also, no force in spy of the 
ihree remaining contentions of the appellants. 
We proceed to examine them. 

(1) 9 C. W.N. 144, 
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. By khudkashi, we understand the private 
land. of a proprietor as defined in Chapter 
XI of the Bengal Tenancy Act, section 
190 (9). of that Act lays down that 
such land may be of three kinds;—(a) land 
cultivated as private land by the pro- 
prietor himself with his own stock or by 
his own servants or by hired labourer, for 
twelve oontiinuous years immediately before 
the Ist November 1885 ; (b) cultivated land 
which is recognized by village usage as pro- 
prietor's private land; and (c), any other 
land as to which local custom, or specific 
letting, before the 9nd March 1888, or any 
other evidence may indicate that it is the 
private land ofa proprietor. By the same 
section -it ig provided that land shall be pre- 
sumed not to bea proprietor's private land 
until the contrary is shown. 

The ares in suit is alleged. by the plaintiffs 
to have been leased to the fecadars in the 
year 1877 ; it cannot, therefore, come under 
the first of the above categories. Nor can it 
be regarded as private land in the other 
meanings to be attached to that expression. 

There ia no proof of local custom or village 
usage or of specific letting as khwudkashi. The 
ticca leases were nll verbal; if a large area 
of private land had been demised, we think 
that & formal document would have been 
drawn up, and that this important fact would 
have been mentioned, as if has been mentioned. 
in the lease (Bxhibit No. 10) to the plaintiff 
No. 2, dated the 17th September, 1897. But 
that is not so ; even the village papers do not 
distinguish theselands as the private lands 
of Musammaé Lutfannissa. The plaintiff No. 1 
does not know how the lands became khud- 
kasht ; he is unable to explain why the wasil- 
bakis made mention of share only and not of 
khudkashi also? Tho Nath Patwars Deg Lal 
is equally indefinite. 

Then, as to the other evidence and, speci- 
ally, the “payment. of rent ‘for the lands in 
suit, upon which much stress has been laid, 
it is obvious that rent may be paid by one 
co-owner to the general body of co-owners 
for raiyai lands. The Subordinate Judge 
who heard this cise at great length, and lis- 


‘tened. io the arguments for 27 days, enter- 


tained grave doubts as to the village papers 
produced being the rqal collection papers of 
the co-owners, his conclusion was that the 
plaintiffs, had failed to establish that the 
lands in suit were the khas ratydtt kashi of 


t 


intelligible 
-many matters in doubt, and-it would be most 
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Lutfannissa. Woe have examined the papers | 
in question, and, in our opinion, they are not 
or satisfactory. They leave 


unsafe to accept such papers as proving, even 
indirectly and in a circuitous manner, the. 
character of lands which, if they are not 
hhwdkashi in tho legal aoceptation of the 
term or the kashikars lands of the plaintiff 


“No. 1, must be the riyati lands of the 


defendants or of the heirs of Musammat 
Lutfannissa. It is true that the luggists with 
corresponding nahas, mufruds and jama wanl- 
bakis, show areas of 80 bighas and 191 dighas, 
Altamgha and Nizamab in the name of 
Lutfannissa of the plaintiff No. 1, also rentals 
of Rs.226 and Hs. 718 respectively, on the 


credit and debit sides of the account, But we | 


fail to understand how these figures can be 
reconciled with ‘the smaller jamas payable 
from time to-time by the trooadars and the 
sama settled in the lease to the plaintiff No. 2. 
It is common experience that papers can be, 
and are interpolated among the loose sheets 
of bundles of village papers: we are not satis- 
fted that all the papers on which we are asked 
to base our decision are genuine or produced 
from the custody of the head patwart Ram 
Lal who has not been examined in this case. 
Again the jamu wanlbakis show that one of 
the proprietors resumed his khudkashi land; 
there are oerteid amounts set off on that 
acconnt, We are of opinion the land in 
suit, if of the same .deseription, would 
have been distinguished: in a similar 
manner. But that. was not done. We have 
also verified ‘and found correct, the state- 
ment of the Subordinate Judge that “The 
wastibakie filed by the plaintiffs do not show 
that before 1296 F., S. Beni Ram and Ghana- 
syam had any ticoa of the paternal share of 
Lutfannissa in Áltamgha or that before 1987 
F. S. Beni Ram had iseca of her maternal 
share in Nizamat. How could then Beni Ram 
and Ghanasyam have been in poasseasion of 
80 bighas of theseland in Altamgha in 1284 P ” 
These facts are-borne out by Exhibits No. § 
(9) and 5 (13). i 

We are, therefore, of opinion, that the plain- 
tiffs have failed to provo that the lands claim- 
ed by them are their khudka:ht or kashtkari 
lends, and we accordingly efirm thé judgment 
of the Subordinate Judge and dismiss thia 
appeal with costa, > 
Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. =, 2 
Oiv Bavisrox No. 9 or 1911. 
June 16, 1911. 
Present: —WMr. Drake-Brockman, J. C. 
SADANAND—Appridant 
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Civil Procedure Code (Act Y of 1908), O. IX, r. 2, 0.- 
XLV, r. 1 (2)—“Failure’, meaning -Omission to 
pay process- [ee within time fled by Cowrt for the purposes 
— payment before dats of hearing. 

The failure contemplated by rule 3, Order IX, of 
the Civil Procedure Codo, is not confined to an entire 
omission to pay the requisite Court-fee bnt includes 
also a failure to pay the fes within the time which the 
Court is to fix for payment under Order 
XLVIIT, 1 (2) of the Code. 


Consequently, where a plaintiff fails to pey the 
Oourt-fee within the time fired for the purpose by 
the Court, the Court can dismiss the suit under 
Order IX, rule 2, although the plaintiff has paid the 
Court-fee before the date of hearing. 

Revision against the order paased by the 
Additional Judge to the Conrt of Senior 
Munsif, Nagpur, dated the 29th Novem: 
ber 1910. - 

Mr. D. P. Tiwari, for the Applicants. 

Judgment.—tThis is an application 
for revision of an order purporting to dismiss, 
under rule 2, Order IX of the Ist Schedule to 
the Code of Civil Procedure, & suit brought by 
the applicant against 5 defendante of whom 
3 are minors, . 

The suit was instituted as far back as 
December 1909. By the 25th August 1910 
only the defendánt Paika (No. 2), who is 
of full age had been properly served and he 
appeared in person on that date. The Qourt 
ordered s: fresh summons to iasue to the 
other major defendant Kashinath (No. 8) 
and notices to the minors, the notices being 
required under rule 3 (4), Order XXXIE 
of the aforesaid Schedule. The order-sheet 
in respect of the next hearing on the lst 
October 1910 runs as follows:— 

"Plaintiff by agent Dajiba. Defendants 

s &bsent, Summons of defendant 

; No. 8 and notices to others not 

returned. Plaintiff's agent - says 

ihat they are not served. Fresh 

summons to defendant No.8 and’ 

notices to minor defendants Noe. ), 4 

and § and to their proposed. guard- 

ians to issue. Process-fees io be 

paid in 8 days. Case for 29th Noy- 
ember 1910.” 
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The plaintiff did nothing till the 14th 

November when he filed an application asking 
for the services of a special process-server. 
On the following day the Court granted this 
prayer and the plaintiff forthwith paid in the 
requisite process-fees (Rs. 2-4-0). On the 
98th November the Nasarai reported that 
" the summons and notices were received 
on the 94th idem and that tbere 
was not sufficient time io rerve them. I 
find from the processes themselves that 
they were signed on the 2lst November. 
On the 29th tdemthe Court dismissed the suit 
holding that there bad been unnecessary delay 
in paying process-fees, the time allowed by 
the order of the lat October having been con- 
siderably exceeded, and none of the defend- 
ants having appeared. 
- It is now urged on the plaintiff'a behalf 
that rule 2 of Order IX has no application 
when process-fee is actually paid. The rule 
runs thus, — 

"Where on the day so fixed it is found 
that the summons has not been 
served upon the defendant in con- 
sequence of the failure of the 
plaintiff to pay the Oourt-fee..... 
for such service, the Court may 
make an order ‘that the snit be 
dismissed.” 

The question for determination seems to 
be whether the “failure” contemplated is an 
absolute failure to pay or whether it inoludes 
also a failure to pay within a certain time.. 
Rule 6 of Order V requires the day for the 
appearance of the defendant to be fixed with 
reference to the current business of the 
Court, the place of residence of the de- 
fendant and- the time necessary for the 
service of the summons and to be such 
AA to allow the defendant sufficient time 
to enable him to appear and answer on 
such day. The lower Court olearly did 
its best to ensure complianoe with this 
latter rule Ly ordering the plaintiff to 
pay in process-fees on or before the 9th 
October. 


.lhave not been able to discover any case- 


in which either section 97 of the Procedure 
Code of 1882 or its counterpart now under 
consideration has been held to cover a 
failure to pay in good time as distinguished 
from an omission to pay at all. If, however, 
- we turn to rule 4of Order IX we find 4 clear 
icdicalion that something short of entire 
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Omission to pay the Oourt-fee is now intended 
to be covered by the term "failure": I allude’ 
to the words "within the time fixed before the 
issue of the summons", In the oorrespond- 
ing section (No. 99) of the 1882 Code the 
words were within the time allowed for the 
service of the sumnion”, The new Code, 
therefore, contemplates that the Court shall 
fix a time within which a procsees-fee for 
summons to a defendant shall be paid 
and that a suit may be dismissed if pay- 
ment is not made accordingly. In rule 1 
(2)of Order XLVIII it is expreesly laid 
down that the (Couri-fee chargeable for the 
service of any process issued under the Code 
shall be paid within s time to be fixed before 
the process is issued: section 938 of the pre- 
vious Code contained a similar provision. I 


“may add that the construction of rule 2, 


Order LX, which is contended for would leave 
the Oourt without guidanoe, even if process- 
feo was paid the day before the hearing. 


I hold, therefore, that the "failure" oon- 


' templated by the rule under consideration is 


not confined to an entire omission to pay 
the requisite Court-fee. ' 

The applicant’s learned pleader further 
contends that by granting the application 
of the 14th November and by  &oocepting 
the process-fees paid the following day tho: 
lower Court condoned the failure to pay aa 
ordered on the lat October. The application, 
however, made no reference to-the fact that 
process-fees had not already been paid as 
ordered and the processes drawn up on 
the 2lat November are not covered by 
any express order of the Court accepting 
the fees. 

This application accordingly fails and is 
dismissed. , 

Application dismissed. 





(s. 0. 7 N. L R. 118) 
NAGPUR JUDIOIAL COMMISSIONER'S 


$ COURT. 
Sroonp Civirn Appmat No. 821 or 1910. 
À pril 11, 1911. 


Present: — Mr. Justice Stanyon, A. J. O. 
RAMJI—APPELLANT 
OSTSUS e 
NUBBHHA E 
Hindu Law — Aitakshara — Succession — Jaihg)'s* 
brother’s daughter, 
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| The general rule ofthe Mitakshara is well estab- 
lished that a female cannot suoceed unless supported 
by a special text. 

Musammat Thakwria Bai v. Girdkari, 20. P. L. 
HR. 178, relied upon. 

Even according to the Mitakshara, as interpreted 
and followed in Bombay and Berer, m father's 
brother's daughter is not an hoir of the propositus 


, , as his gotraja-sapinda or bandhu ez parte paterna. She 


cannot, consequently, snoceed to the estate of her 
father's brother's son. 


Appeal against the decree of the Additional 
Distriot Judge, Hast Berar, Amraoti, dated 
the 19th February 1910, confirming the 
decree of the Munsif No. 1, Darwha, dated 
the 2nd January 1909. 

Sir B. K. Bose, for the Appellant: 

Mr. V. T. Deshmukh, for the Respondents. 

sudgment.—the following genea- 
logical tree will facilitate comprehension :— 


Esaz rnm 


Shrawan EN (dead). 

(predeceased Esa]i) 
marmed Musanemat - 

Gangal (dead). 

| P, 
NM cU 
E Y 
Ramfi Kanhai (dead) married 
(predecensed Kanhai). Hesammat Rukhmal 


(Defendant No. 2) 
Musammat Zibi 


(Defendant No. 1) ` Bajirao (dead) 


The property in dispute consists of two 
fields in Berar which originally constituted 
the holding of Esaji. On his death they 
devolved upon his surviving son Raghoji. 
Raghoji died while his sons were atill minors, 
and, though they became owners of the 
holding by inheritance, the fields were 
trausferred in the Government records to the 
name of Shrawan’s widow, Musammai Gangai. 
On her death, Ramji being already dead, 
Kanhai became the. Khatedar, He was 
guoceeded by his son Bajirso, who waa ‘the 
last male holder of the inheritance. His 
early demise left his mother Musammat 
Rukhmai as bis heir, and she succeeded to 
the fields. On the 22nd Deoémber 1906, 
Musammat Rukhmai sold the flelds to Ramji, 
defendant, No. 3, and a month later she 
married him by & ceremony which ig 
‘apparently recognized as a valid marriage 
in the caste to which the parties belong. 
e On the 25th March 1907, Musammat Rukhmai 
got the fields mutated in the name of her 
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said vendee, by the naual process of raeinama 
and kabulsat. — . 
On the 29th October 1907, the plaintiff 
Nursha,a Mahommedan, who describes himself 
asa Fakir, obtained from Mssammat Zibli, 
the daughter of Ramji, a document which 
purports to transfer to him,-for Ra. 709, 
all the lady’s right, title and interest by ` 
inheritance or succession in the said fields ; 
and on the 6th July 1908, he filed the present 
suibin the Court of a Munsif at Darwha, 
alaiming possession of the land upon: th 
grounds— 50008 


(a) that Musammat Rukhmai's ownership 
im the estate ceased and determined 
with her re marriage ; 

(b) that there was no legal necessity for 
the sale to Musammat Hukhmai's 
husband Ramji; and 

(c) that the sale to Ramji was collusive 
and fraudulent, for the purpose of 
depriving Zibli of her birthright. ` 

The defendanta impleaded were Musammat 
Zibli, Musammat  Bgkhmai, and Ramji. 
Musammat Zibli supported the plaintiff 
without reservation of any kind. On behalf 
of Musammat Rukhmai and Ramji it was 
pleaded— 


(a) that Musammai finkhmai as beir of - 
her gon Bajirao, inheritedan absolute 
estate in the fields: 

(b) that the sale to Ramji was made to 
pay certain debía left by Kanhai, 
the first husband of the vendor. 

It was agreed in the pleadings that the 
parties were governed by the Mttakshara, 
as interpreted in the Presidency of Bombay, 
which is also the lez loo! in Berar; but they 
raised & very unnecessary dispute over the 
question whether Ramji and Kanhai (also 
called Kanhooji) were separate in estate, as 
to which the finding was that they were 
joint. Ina well-reasoned and careful judg- 
ment the Munsif found— 

(3) that Musammat Rukhmai inherited 
an estate equal in extent to that ofa 
Hindu widow ; 

(ii) that her sale to Ramji, her husband, 
was not for legal necessity auch as 
would bind a revorsioner ; 

(111) that acoording to the law. as settled 
by certain rulings of this Court, 
Musammaéi Rokhmai’a re-marriage 
involved a forfeiture of the estate 
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inherited by her from her hus- 
band ; and 
(io) that Musammat  Zibli was the 

reversioner entitled. to succeed 

upon such forfeiture taking place. 
_In accordance with these findings, the 
Munsif gave the plaintiff œ decree for 
possession of the estate olaimed by him. 
On appeal tothe District Court of East 
Berar this decree was confirmed, and the 
defendant Hamji bas now made the present 
appeal. Ina most capable argument before 
me the appeal was pressed upon one ground 
only, namely that Musammat Zibli is nob a 
reversioner under the School of Hindu law 
applicable to the parties. 


On behalf of the appellant, it was urged 
that the general rule of the Mtiakshara is 
well established that a female cannot succeed 
unless supported by a special text. In sup- 
port of this argument, I was referred to 
Nanht v. Gauri Shankar (1); Jogdamba 
Koer v. Secretary of State for India in Council 
(2); Karuppa: Nachiur v. Sankaranarayanan 
Oheiiy (3), and The Tagore Law Lectures 
for 1880 on the Hindu Law of Inheritanoe, 
pages 660, 668, ei seg. The existence of the 
above.rule was recognized by this Court in 
Musammat Thakurta Bai v, Girdhari (4). 
It was further contended that the Bombay 
School of Hindu Law, by which the parties 
to this suit are governed, does not dispute the 
rule, but admits certain females as heirs by 
virtue of a special interpretation of the term 


— ..gotrajga-sapinda, reading it to include, not only 


the males-- classed thereunder by other 
schools, but also the wives of such males. 
It was then pointed out that this peculiar 
interpretation was merely the recognition 
of a local custom which has been accepted 
in the Bombay Presidency as overriding the 
strict text of the Mitukshara. This was 
clearly pointed ont by the Bombay High 
Court in Laliubhai v. Munkuvarbat (5), the 
decision in which was affirmed by the Privy 
Council: Lallubhat v. Oassibax (0). Mr. 
Mayne regards this interpretation to be 
` probably a mere oontrivance to bring a 
succession, which was established by imme- 


"110; 7 0. L. B. 445, 7 I A. 212. / 
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morial usage, into apparent conformity with 
Sanskrit Law: but the two decisions last 
quoted seem to me to sfirmit as a usage, 
which, by antiquity and universality in 
Bombay, had displaced the stricter toxt of 
the lawgiver. This is the view propounded . 
in Bayana v. Dinkar (7), and I concur with 
it. Jt was, however, strenuously contended 
before me that the exceptions introduced by 
the Bombay authorities are confined to the 
two cages of a sister, and the widow ofa 
person who, if he had lived, would have 
inhemted as the -goíraja-s:ipinda of the 
propositus. [n all other cases the slitakeAara 
rule stands firm that females cannot inherit 
unless supported by special texts. If this 
contention is correct then this appeal must 
suooeed, because the propositus here was 
Bajirao; and Musammat Zibli, as his father's 
brother's daughter, is neither a sister, nor 
the widow of any sapinda, of Bajirao. What 
is her present gotra is- & question which the 
Bombay interpretation makes it difficult to 
answer. According to the ordinary law, by 
marriage, at least in’ the approved form, a 
woman loses the gotra of her birth, and 
acquires that of her husband. By a system 
of special reasoning, which I am unable 
to digest, a Division Bench of the Bombay 
High Court, in a very recent case—Bhagwan 
v. Warubai (8)—have held a sister, notwith- 
standing the transfer of her gotra:caused by 
marriage in an approved form, to eri the 
gotraja-samnda ofher brpther. In the present 
case, Musammai Zibli being a Kunbi, and, 
therefore, a Sudra, was presumably married 
by the Asura or other inferior form of 
marriage, the result of which, according to 
the view propounded at page 314 of the cane 
last cited, was to leave her gora unchanged. 
But even 80, she cannot, in the absence of a 
special text, or an adopted usage, inherit as 
a goiraja-sapinda of her father’s brother's son. 
The right of & sister recognized in Bombay 
has been extended to a step-sister, but not to 
& female first cousin. However, the position 
claimed for Musammat Zibli, by the learned 
Counsel for the respondents, was that ofa 
bandhu ex-parie paterea, being, as Bajirao’s 
father’s brother’s daughter, a collateral of the 
sixth degree, It was pointed ont that in 
Sundrammal v Rangasans (9) the father’s 
(T) ON. L. B, 89... 


(8) 32 B. 300. 
(8) 18 M. 198, 
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brother's daughter's sons: were held to be 
bandhus en-paiie palerna, lt was argued from 
this, that, if they were heirs, their mother 
must aleo be an heir. In other words, if 
. Zibli bad a son he would be a bandhe -of 
Bajirao ez-pa:íe paterna; but as he would 
necessarily take through his mother, his 


mother would also take: This contention iR.. 


plausible, and may even be said to be based 
on consistency. But the Hindu law is full 
of anomalies, and, in all but the Bombay 
. School of law, the sister is no heir, though 
her son and grandson are admitted to be 
bandhus. Another case, cited on behalf of 
. the respondents, was Gamesh v. Waghw (10) 
in which the grandson of the paternal great- 
grandfatker ofthe prospositus was held entitled 
. to inherit, in preference to the paternal 
aunt. This again, however, is the case of a 
male, and cannet apply as any authority 
in the present case. 
Mayne’s comprehensive treatine on Hindu 
Law and Usage was referred to as setting out 
instances of a number cf female relations 
. and connections who are accepted as 
heirs in Bombay. Bat the following extract, 
laken from paragraph No. 629 of the above 
work, best shows the learned author's attitude 
in thé matter of the Bombay interpretation:— 
"Ihave given up in despair the attempt to 
reconoile the futwahs and rulings from Bom- 
bay, already cited in this paragarpb, with 
those ,which will be found below *  * 


This rule of succession is stated by the Bome 


bay High Court to be deduoed, or rather to 
be deducible, from the Mtiakshara, though 
they admit that the foundation afforded for 
it by that work is slender, inasmuch as 
widow of a collateral is expressly provided for’ 
+ * Under the Mayukha * * such a right 
“may be called almost shadowy * **. Ii 
‘certainly seems to me that this is one of those 
cases in which usages, which gprung up with- 
out avy reference to the Sanskrit law books, 
are now supported by torturing those books 
, BÓ as to draw from them conclusions of which 
their authors bad no idea.’ As adready stated, 
‘the Privy Coupcilin Lallubhas v. Cassibai (6) 
expressly reat the right of the sapinda widow 
‘on the ground of positive acceptance and usage, 
In Vewilal v. Parjaram (11) itewas held that 
“the daughter of a predeceased son of the 
e Propositus is not a gotraja ‘sapinda, and is not 


of 37 B. 610, 
(11) 20 B. 178. 
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entitled to inherit in preference to the great- 
grandson in the male line of a separated 
brother. It was argued in that case that the 
reasoning of the Vyavshara Mayukha, in re- 
gard to the inclusion of sisters among gotraja- 

sapindas, logically includes the daughter of a 
son of the propositus, although this daughter 
is not mentioned as such in any óf the 
sacred texte: but the Court ruled that the 
argument went beyond the princi ples on 

which Lallubhai v. Mankucarbat (5) (already 
quoted) was decided. This decision deems to 
imply, though it does not expressly state, 
that the daughter of a predeceased son of tle: 
propositus is no heir at all. Ib cannot be doubt- ` 
ed that the same Court would have come to 
the game conclusion in respect of the daughter 
of a predeceased paternal uncle of tho -Proposi- 

tus, which iafthe relation occupied by Zibli in 
the present case. In Guru Gobind v. Anand Lal 
(12) a Full Berch decision of the Calcutta 
High Court admitted a father's brother's son. 
to be heir, though his mother is no heir. Mitter, 

J., ab page 36, speaks -of the exolusion of 
females generally as the firstand most promi- 
nent characteristic of the order of succession 
under the Dayabhaga; he emphaaized tho rule 
that such persons are asa class disqualified by 
their sex” and gaid that “the few that are 
allowed to come.in, are allowed to do on the 
authority of special texts”. In Bombay a fur- 
‘ther exception is made in obedience to estab- 
lished usage. 

‘The position comes to this. Aocording to 
the general ruleof the Mttakshara, which is | 
the paramount authority in Bomba sos 
where, a father’s brothare-danghtee in. not 
an heir stall. Her son is an beir, but, like 
the sister's son, the brother's daughter's son, 
the nephew's daughter's son and other 
male basdhus, he takes by his own in- 
dependent merit, and not through his 
mother. To this rule, neither the Vayvahara 
Mayukha, nor any usage of the Bombay Presi- 
dency, can be found to have set up an excap- 
tion. Hxoeptions to the general rules of 
Hindu Law which owe their origin to a 
custom at variance with the law, cannot be 
multiplied by analogy. Nor does it seam to be 
justifiable that this Court should anticipate 
the High Court of Bombay in any evolution 
of the usage in favour of female heirs 
which may hereafter take place. Berar Hindus 


can only properly follow so much of the local 


un 5 B. L. R. 15. 
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_ customs of the Hindus of Bombay ss have 
become part and parcel of the recognized per- 


sonal law of the people, so as to override or’ 


modify the Sanskrit law as laid down in the 
Mitakshara. i 
For these reasons, I hold that Musammat 
Zibli is no heir to the propositus Bajirao. I, 
therefore, reverse the decrees of the Courts 
below and dismiss the suit with costs in all 
three Courts on the plaintiff. Musammai 
Zibli will bear her own costa thronghont. 





(s. 0. 7 N. L. B. 122.) 
NAGPUR JUDIOIAL OOMMISSIONEHR'S 
COURT. 
Oit Revisrow No. 3 or 1911. 
June 19, 1911. 
Present:—Mr. Drake-Brockman, J. C. 
GOPAL-——APPLICANT 


versis 
GANPAT-——Nos- ÀPPLIOAXT. 

Provincial Imsoltency Act (III of 1907), ss. 16 (2), 
S8 (D, 45 (8)—Oontract Act (LX of 1872), ss. 128, 187 
180—Swrety, liability of—Omisnon of creditor to prove 
debt 4& insolvency proceedings agaenst principal debtor 
—Burety not discharged—Right of suretyto prore in 
bankruptcy coatyngent Lightly. 

Section 16 (2) of the Provincial Insolvency Act does 
not preclude & creditor from suing the surety of his 


insolvent debtor, even though the creditor has wil. | 


fully omitted to prove his debt in insolvency pro- 
ceedings. The contingent liability of a surety, who 
has not boen called upon to pay or has notin fact 
paid, forms « debt provable in the bankruptcy of the 
principal debtor. 

In re Motor-Oar Oo., (1901) 70 L. J. Oh. 
61; 1 Oh. 77; 40 W. N. 124, 8 Manson 198, followed. 

There is no duty incumbent on the creditor to 
prove his debt in insolvency. 


Revision against the decree of the Judge, 
Small Cause Court, Wardha,dated the 28th 
October 1910. 

'* Mr. Nelkanth Rao Udhoji, for the Applicant. 

Mr. Aimaram Bhagwant, for the Non-ap- 
plicant. 

Judgment.--This is an application 
for revision of the judgment and decree 
passed by the Subordinate Judge, Wardha, 
‘who exercises the jurisdiction of a Small 
Cause Court. The applicant was the plain- 
tiff in the guit, and his claim was dismissed 
as against both the defendants on the ground 
that it is barred by section 16 (2), Provincial 
‘Insolvency Act, 1907. 


The suit is based on a bond by which 
Vinayak Sitaram (defendant No.1) bound 


e | = 
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himself to pay Rs. 250 to the plaintiff by 50 
monthly instalments of Rs. 5 each and Gan- 
pat Narain (defendant No. 2) undertook as 
surety to pay himself if the principal debtor 
made any default. At the institution of the 
suit the sum due was Res, 9242-11-38, 

Both defendants appeared at the hearing, 
but only Ganpat Narain put in a defence. 
He relied on the section of the Provincial In- 
solvency Act above mentioned and alleged 
that the other defendant was an undischarged 
insolvent against whom the plaintiff bad 
wilfully omitted to prove the debt covered by 
the bond in suit. These allegations were not 
denied before the Subordinate Judge and are 
not denied here. | 

The question for determination here is, 
whether the suit was rightly dismissed 
against the non-applicant Ganpat Narain. 
The portion of section 16 (2) aforesaid 
on which the lower Oourt acted runs ag 
follows :— 

“And thereafter (i. e, after the order of 
adjudiction), except aa provided by 
this Aot, no creditor to whom the 
insolvent is indebted in respeot of 
any debt provable under this Act 
shall during the pendency of. the 
insolvency procesdings have any 
remedy against the property or per- 
son of the insolvent in. respect of 
the debt or commence any suit or 
other legal proceeding, except with 
the leave of the Courtand on such 
terms as the Oourt may impose,” 

The words ‘except as provided by this 
Act” should be read with sub-section (5) of 
section 16, which leaves a secured creditor 
free to realise his security, if he chooses to 
do so. The prohibition against commencing 
any suit or prooeeding must, I think, be oon- 
strued strictly with reference to the preced- 
ing words qualifying the word “remedy.” 
To read it as barring a suit agBiust the aure- 
ty would be to introduce an exception to the 
rule laid down in section 128, Indian Con- 
tract Act? that the liability of the surety 
is oo-extensive with that of the principal 
debtor. There seems to me to be no reason 
whatever for thinking that this rule should 
be departed from merely because the prinoi- 
pal debtor has been ‘adjudged insolvent. 
And section 45 (3), Provincial Insolvenag. 
Act, is strongly against the lower Court's 
view, inasmuch as it exprossly lays down that 
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an order of discharge shall not realease any 
person who was surety for the insolvent. 
By section 140 of the Indian Oontract Act 
the surety, upon payment of all that he is 


‘liable for, 18 invested with all the rights 


‘which the creditor had against the principal 
debtor. That these rights inclcde the right 
to prove the debt againat the insolvent in the 
insolvency proceedings is expressly provided 
by section 28 (1), Provincial Insolvency Act. 
The provision of ihe English Law of Bank- 
ruptcy corresponding to the Indian provision 
last cited will be fonud in section 37 (3) of 
the Bankruptcy Act, 1888 (45 and 47 Vict. 
0. 52), under which it is now established that 
even the contingent liability of a surety who 
has not been called upon to pay, or has not 
in fact paid, forms a debt provable in the 
benkruptcy of the principal] debtor : see In 
re Blackpool Motor. (Jar Oo. (1). | 

On behalf of the surety it is urged that by 
declining to prove his debt the creditor has 
omitted to do an act which his duty to the 
surety required him to do and has thereby 
impaired the eventual remedy of the surety 
against the principal debtor. The contention 
is that under section 189, Indian Contract 
Act, the surety is discharged. To this & 
complet answer is furnished by the terms 
of section 187 of the same Act and by the 
provisions of the Provincial Insolvency Act 


-already cited which .enable the surety to 


.prove fin the insolvency proceedings. There 


is no duty incumbent on the creditor to show 
diligence: in enforcing his remedy by action 


against the, principal debtor, and a fortiori . 


there can berno duty to prove his debt in 
insolvency. The person in default here is 


`. the surety who by -payment in accordance 


with his own undertaking might have placed 


` himself in the position of the creditor and 
himself proved the debt in the insolvency. oo 


Court, or might even have proved without 
paying. | 

The decree of the lower Court must there- 
fore, be seb aside in so far as it dismisses the 


suit agairsb Ganpat Narain, the non-appli- . 


cant here. I will hearthe Pleaddrs fôr the 


* parties on the 19th instagt with a -view to 
. fixing the amount to be decreed, which ac- 


cording to the plaint should include interest 
after the inatitution of the suit. 

. | Deores sei aside, - 
e (1) (1901) 70 L, J. Ch. 01, 1 Ob. 77; 49 W. R. 124 


, B Manson 193, 
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(s. o. 7 N. L. R, 125.) 
NAGPUR JUDICIAL OOMMISSIONER'S 
COURT. 
Secomp Orv ÀAppzmarn No. 21 or 1911. 
June 21, 1911. 
Present: —Mr. Drake-Brookman, J. O. 
SHANKARGIE-—4ÀAPPRLLAMT 


. Tersus : 
RAMOHANDRA—Responpant. 
' Oentral Provinces Tenancy Act (Kl of 1808), s. 04 
(8), proviso—Retrospectvs effect—Interpretation of 
stuisise-—Change in laso—Gensral Clauses. Act 
(X of 1807), 4. 6 (9) and (e). 

The proviso to section 04 (8) of the Oentral Pro- 
vinoes Tenancy Act, 1898, ig retrospective in its 
operation and gorerns all claims for arrears of rent to 
which ita terms are applicable from the moment of ita 
enactment. 

It is & general prinolple of law that the presump- 
tion against a retrospective construction of a statute 
has no application to . enactmonta_whioh Affeot only 


^ the procedure and practice of Oourta; even where the 


alteration which the statute makes has been dis- 
advantageous to one of the parties. 

Doolubdass v. Bamlol, 6 M. L A. 109; Kalian v. 
Pathwbhas, 17 B. 28% and Kala v. Narayan, 13 0 P. 
L. E. 143, "distinguished. 

Saraswati v. Horitarun, 16 0. 741; Ramdhan v. Ram 
Kwmar,17 O. 928; Khusaibhai v. Kabhai, 0 B. 30. ` 
Mohummad Buhadur Ahan v. Oollector of Bareilly . 
11. A. 167; 13 D. L. R. 292, 21 W. R. 318; Pardo v. 
Bingham, 39 L. J. Oh. 170, L. R. 4 Oh. 725; 20 L. T,’ 
A864, 17 W. B. 419, relied upon. 

Tho right to sue for arrears of rent does not accrue 
under the eer eoi under the general law of 
contract and the fact that the Tenancy Act of 1888 
was repeeled by the’ Act of. 1898, therefore, does 
not make the peut period of limitation ineppli- 
cable. 

Tondra Nath s Prasanna, 38 O. 270 B Ind. Oas. 
842; 15 0. W. N. 74 0 ML. T. 1, 180. DL. J 61; BA 


L. z 1; 18 Bom. L. B, 1; 21 M. L. J. 02, relied upon. : 


Appeal against the decree of the District 
Judge, Nagpur, dated the 8th Ootober 1910, 
confirming that of the Additional Subordi- 
nate Judge, Nagpur, dated the 15th. August 


-1910, 


Mr, Rangaath Rao, for the Appellant. ; 
a Durgaprasad Tíwari, Tor the Respond- l 


“judgment. —Tho E. which 
this second appeal arises. was instituted on 
the 9th April 1910. The plaintiff, who is 


still s minor, sought to recover from his sub- 


tenant the rent of an agricultural holding for - 


_the 16 agricultural years 1803 to 1318, which 


cover the period between April 1893 and 
April 1908 A. D, By agreement between the 
parties, the rent of each year is payable at the 
close of the year, namely in April. > 

The reb Court dismissed as time- 
the claim in respect of every year except 1316, 
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1317 and 1318. The plaintiff appealed 


from so much of the decree as dismissed the | 


claim for the rent of 1898-to 1807 both yeara 
inclusive. His contention was that prior to 
the coming into force of the Central Provinces 
Tenancy Aot, 1599, on tha 21at October 
1898, section 7 of the Indian Limitation Act, 
1877, operated in his favour and that ita 
operation could not be retrospectively affeot- 
ed by the inclusion in the: said Tenancy Act 
of & provision making that section inappli- 
osble toa suié for arrears of rent. The lower 
Appellate Court held, however, that the pro- 
viso to asotion 94 (3) of the 'Tengnoy Aob, 
relating to limitation and, therefore, to a 
~ matter of procedure, governa all ~claima to 
which its terms sre applicable from the 
moment of its enactment. 

In second appeal it is again contended 
that the proviso to section 94 (8) of- the 
current Tenancy Act cannot affect the period 


of limitation for a suit to recover rent which : 


acorued due before thut Act came into force. 
This contention is rested on clause (e) of 
section 6, General Olansee Act, 1897, and on 
the déoisions in Doolubdass v. Ramloll (1), 
Kalian v. Pathubhas (2) and Kala v. Narayan 
(3). The first of these decisions related toa 


contract which,in the view of their Lordships: 


of the Privy Oouncil, was valid when entered 
into but after the commencement of tke trial 
was declared null and void by an Aot of the 
Indian Legislature. In the second, the plaintiff 


had obtained & decree for sale of mortgaged ` 


property before the eoming into force ‘of an 
Aot which declared that no sale of such 
property should have any validity unless 
sanctioned by the Governor in Council, Bom- 
bay. Inthe third, the plaintiffs right as 
landlord to eject ihe vendee of an ocoupanoy 
tenant who had sold without the landlord's 

consent was held to be unaffected by the 
. passing ofthe current Tenancy Act which 
materially curtails the landlord's right to 
take possession when an oocupancy- -holding 
dé illegally transferred. In all these cases a 
change in the law operated to change sdme- 
thing much more than the mere manner in 


which the plaintiffs temedy should be pur-- 
sued or the period within which he should. 


begin to enforoeit. There is a- general prin- 
ciple that the presumption against a retros- 
(1) 5 M. L A. 100. 
(3 17 B. 299. 
(8) 18 0, P. L, B. 148. 
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peotive construction ofa statute has no applis — 
oition to enactments which affect only the pro~ 
cedure and praotios of the Courts, even where 


_, the alteration which the statute makes has 


bosen disadvantageous to one of the parties 
(Maxwell on the Interpretation of Statutes, 
4th Edition, page 338). In Saraswati v. 
Horitarun (4) and in Ramdhan v.’ Ram 
Kumar (5) seotion 184 of the Bengal Tenaucy 
Act, 1855, was held to have reduced from 
12 to 2 years the period within which an 
docupancy ryot could eue to recover possession’ 
of his holding even though his cause of 


. &obion arose before the Act came into opera- 


tion, the Judges remarking that the section 
contains no aaving ol&use in favour of such 


-cases. As pointed out in XKhusalbhai v. 


Kabhas (6), there may be cases in whioh to 
treata new rule of limitation as retrospective 
would inflict such hardship or -injustioe as 
could not have bsan within the. contemplation 
of the Legislature. But cases of the present 
class cannot fairly be said to fall within that 
category; for the minor's next friend might 
have sued for the rent which fell .due in 
April 1894 and April 1895 within 3 years of 
those timesand in the ordinary course of 
business would certainly do so, while there 
was ample time after the 21st October 1898 
and before the expiry of 3-years to recover the 
rents exigible in April 1896,1897 and 1898. 
And in HMohummud Bukadoor Khan v. Colac- 
tor of Bareilly (7), a case which turned upon ` 

the construotión of section 20, Forfeiture Act, ` 
1859, the Privy Couucil held that, although 


hard cases might arise, the Act .inoluded 


claims to forfeited property which had been 
confiscated. previously to its passing and ‘that 
being a special Act it did not avo the right. 
of persons under disability. | i 


~ 


The circumstances of tha presens case are 
somewhat similar to those in Pardo v. Bing- 
ham (8). While the Tengncy Act of 1883 
was in force, section 7 of the Indian Limite- 
tion Act, 1877,, may or may not have governetl 
every Bulb between landlord and tenant where 
the plaintiff yas a minor, for the published 
decisions of this Court do not appear to have 
dealt with this point. «The Tenancy Act of 


(4) 16 C. 741. 
(5) 17 0. 926.0 | 
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1898, which repealed that of 1883, lays 
down [section 94 (8)] that in all cases, 
except those mentioned in section 94 (1), 
the limitation of every suit brought under 
the Act shall be governed by the Indian 
Limitation Act, provided that nothing 
in section 7 of the said Act shall apply to 
suits for arrears of rent. In the English case 
the question nas whether the 10tb section 
of the Mercantile Law Amendment Act (19 
and 20 Vict. O. 97) was retrospective in ite 
operation, That section runs thus,— 
“No person or persons who shall be 
entitled to any action or guit with 
respect to which the period of limi- 
tation within which.the same shall 
be brought is fixed by the Act 21 Jac. 
1, c. 18, section 3, 
titled to any time within which to 
commence and sue such action or 
euit beyond the period so fixed for 
the same by the section aforesaid, by 
reason only of such person, or some 
one or more of such persons, being 
e atthe timeof such cause of action 
or suit accrued beyond the seas.” 
If this section was rot ratrospective, the 
plaintiff was entitled to the benefit of the 
saving in 21 Jac. 1, o. 16, section 7, which 
enacts that if any person who shall be entitled 
to any action of debt shall be beyond the seas 
at the time of any such cause of action given 
or acorued, fallen cr come, then such person 
shall be at liberty to bring the same action, go 
that he take tbe same within such times as 
.were before limited (1. 6,, six years) after his 
being returned from beyond the ‘seas as 
other persons having no such impediment 
should have done. The Lord Ohanoellor (Lord 


Hatherley) pointed out that there is a con-- 


siderable difference between abclishing an 
exception on the ground of a particular 
disability to sue and a case where the right 
of action is actually taken away and remark- 
ed,— 

“Here ig & person who bas not acquired 
by any act on the part of the debtor 
any new or fresh tight, but he 
stands by upon that remedy which 
according to his view would extend 
to him for any number of ycars his 
right to recoveragainst the debtor 
ihat debt which he might have re- 
covered just as easily within 6 

years." 
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The 10th section was then held to be re- 
trospective in ita operation, and this although 
another section (the lth) was admittedly 
not so operative. Thé canon of constrnotion 
followed was thus described by the learned 
Lord Ohanoellor,— 

"We mast look, aa, ae course, common . 
58088 would teach us, to the general 
scope and purview of the Act 
for the remedy sought to be ap- 
plied, and consider what it was 
that the Legislature contemplated, 
the Court taking judicial notice 
of the circumstances attending the 
atate of the law anterior to the 
passing of the Act. ” 

Now, applying this canon to the care of a 
minor landlord in an- agricultural village, it 
is easy to gee that very serious inconvenience 
might result to tenania, who for the most 
part are ignorant and stupid, if they were 
exposed to claims for rent which accrued due 
10, 15 or 20 years back. And if & minor 
landlord died before attaining majority leav- 
ing & minor to succeed him, & suit might 
conceivably be brought more than 89 years 
after the right to sue accrued: see illustra- 
tion (d) to section 7, Indian Limitation Aot, 
1877. Moreover, the Tenancy Act, 1898, 
appears from sections 45 (6) and 46 (2) to 
have been intended to give retrospective 
operation to generally worded provisions: 
for intwo important cases where such opera- 
tion was not intended there are express 
words to that effect. 

The fact that the Tenancy Act of 1898 
came into foroe at once on receiving the 
assent of the Governor-General must, of 
course, be taken into account with reference to 
the claim for the rents of 1894 and 1895: 
geo Khushulbhat v. Kabhas (6) and Maxwell's 
work above cited (pages 335—337). With 
this, however, I have already dealt when 
remarking that the rent of agricultural hold- 
ings is, as & rule, promptly sued for. From 
its’ very nature sucha due must ordinarily 
be paid annually out of the produce of the 
year. 

With regard to the argument based on 
section 6, General Olausen Act, 1897, I think 
it sufficient to say that an iübention dos make 
the proviso to section 94 (3), Tenancy Act, 
1898, retrospective sufficiently appears from 
the considerations above set out. I may, 
however, add that clause (e) of the former 


Wel, Xİ] 
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- (eoationi munt ba read -withvolauss (2) aud that 


the right to sue for arreara of rent does not 
&oorue under the Tenancy Act bni under the 
general law of contract: see Jatimdra Nath v.. 
Prasanna (9). The-fact that the Tenancy 
. Act of 1883 was repealed by the Act of- 1898 
has, therefore, no bearing on une present ques- 
tion. 
For these reasons, I hold with the lower 
Appellate Court that theclaim for the rent 
which fell due in the month of Aprilof the 
"Calendar years 1894, 1895, 1890, 1897, and 
. 1898 is barred by limitation. This appeal is 
-accordingly dismissed with costs. In the 
Courts below costs will be borne as already 
ordered. 
Appeal dismissal. 
(9) 38 0. 270; 8 Ind. Oas. 842, 15 0. W. N. 74 9 


M.L.T.1,180. L. J. 5l 8 A. LJ. "s 18 Bom. L. R. 
1; 21 M. L J. 9a, 


e 


(a. c. 4 Bur. L. T. 201.) 

' LOWER BURMA OHIEF COURT. 
BPrOnL Broomp Orvin Appwat No. 63 or 1910 
Jannary 23, 1911. 

Present:—_ Mr. Tinting Twomey. 
MG PO GAING amp OTHERS——À PPELLAKTE 


DOT SS 
RAMANATHAN OHETTY anp OTHERS— 


RESPONDENTS, 
Appeal —J contents  of—Oivil Procedure 
Code (Act Y of 1908), s. 100, O. XLI, r. 81—Ground of - 
interference. 


The failure to write a legal judgment as re-- 
sufti- 


quired by Order XLI, rule 31, ise good and 
* cient ground for interference "under section 100 of 
the Code of Oivil Procedure. 


.. Where oe e Court concurs in the findings 
of an original ourt, it is ialiy important that 
' the judgment of the Appe Oourt ahould ‘con- 
tain the points for determination and the reasons 


` for the decision as required by law since the High 
Court la bound in second appeal to accept concur- 
* rent fin of fact. 

Appeal against the decree of the Division- 
al Court of Delta Division in Civil Appeal 
No. 18 of 1909, modifying that of 
the Sub- Divisional Court of Pyapon in Buil 
No. 54 of 1908. 

Mr. Pennell, for the Appellants. 

Mr. Naidu, for tho Respondents. 

Judgment.—in this case the Divi- 
sional Court's judgment is not, in my opinion, 
a legal judgment. It virtually consists of 
this sentence: 


. INDIAN CASH. A ` 


“and not a little besitation, I have 


- Court. 
. Beoond appeal, to &ooepi the findings of fact 


+ = 


"The questions in “this case are entirely 
questions of fact anda,‘fter much consideration 
"decided to 
concur in the findings of the Bub-Divisional 
Judge that the pro-note was executed and 
that it has not been satisfied.” 

What follows this sentence relates only to 
the manner in which the decretal ampunt is 


. to be paid. 


According to Order XLI, rule 31, the judg- 
ment should contain the points for determi- 
nation and the reasons for the decision. St is 


‘specially important that these requirements 
‘should be fully satisfied where the Appellate 


Court concurs in the findings of the original 
For the High Court is bound in 


arrived -ab by the lower Court. As the 
learned Judge of the Divisional Court found * 
it necessary to give muoh- consideration to 
ihe facts of this case and even after their 
consideration, still saw grounds for besitation, 
it was all the more necessary that he should 
place on record his reasons for accepting 
the findings of the original Court. He 
should also have dealt with ihe pleas urged 
in the memo. of appeal.’ 

I think tho failure to write & legal judg: 
ment is & good and sufficient ground for in- 
terferenoe under section 100, Code of ‘Oivil 
Procedure. As the Judge who heard the ap- 
peal has been transferred, a fresh hearing of 
the appeal is necessary. Otherwise, it would 
have been sufficient to direot the Judge to 
write a proper judgment. 

The decree of the Divisional Court is set 
aside, and it is ordered that the appeal 
to the Divisional Court shall be re-admitted 
under its original number and determined on 
the merita after re-hearing. 

A certificate will be granted for oe ae of 
the Court-fee on the memo. of appeal to- this 
Court. The other costa in this Court will 
abide the final result. 

Oase remanded, 


' upon by defendant-afpellent. 
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(&. c. 4 Ror. L. T. 201.) 
LOWER BURMA OHIEF OOURT. 
Finct Citio APPRAL No. 108 or 1908. 
April 26, 1911. ' 
Present:—-Mr. Hartnoll, Offg. Chief Judge, 
land Mr. Justice Ormond. 
De. B. DEY —DnsrubANT— ÀPPELLAAT 
versus 
HALIMA BEE BEE—Pranmim— 


RrsPOWDrxT. 
Burma Boundaries Act (F of 1880), s2, 5,0, 11 ard 


| T4— Decision df Boundary Oficer -determines ihs boun- 


daries fnally—Bar to subsequent claim. 

Where it wus contended that the proceedings of the 
Boundary Officer determining the boundaries eon 
two plots had the effect of determining the boundaries 
of Government only: 

Held, that the decision of the Boundary Officer 
defined all the boundaries of both the plots including 
the common boundary between them. 

Ma. On Poin v. Tha Yan, 5 L. B. B. 7; 9 Ind. Cus. 
851, followed. 


Appeal against the judgment and “order, 
parred on the bth day of May 1910, in No. 
154 of 1909 of the Ohief Court of Lower 
Burma in ita Original Civil Jurisdiction by 
Mr. Justice Ormond. 

Facts.—The Boundary Officer's paoneed: 
ings showed that plaintiff's plot was demarcat- 
ed and the boundaries fixed. On the 14th 
September 1895, general notices under sec- 
tion 5 of ihe Act were issued and special 
notices under section 6. These were issued 
to defendant's predecessors-in-title amongst 
others. On the 27th September 1895, the 
parties appeared before "ihe demarcation 
officer. Plaintiff pointed ont her boundaries 
and the adjacent land.holders raised no ob- 
jection to the boundaries she indicated. 
The proceedings were submitted to ,the 
Boundary Officer in due course. He issued 
general and special notices under. gec- 
tions ll and 13 and special notice was served 
on defendants predecesaor-in-title. The 
boundaries were then demarcated. | 

Mr. J. R. Dass, for the Appellant. ii 

"Mr. N. N. Burjorjee, for the Respondent. 

Judgment. 


Ormond, J,—' The plaintiff-respondent sues 
Jor porcession of a strip of dand on his 
western boundary as having been encroached 
The plain- 
iff and defendant are the owners of 
two adjoining third olars Jêts Nos. 490 
and 519 respectjvely. Within 12 years 
of ihe institution of the suit, the bound- 
aries of both plots were fixed urdcr ike 
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Burma Boundaries Act and, under the deoi- 
sion of the Boundary Officer, the land in 
dispute formed part of plaintiff's holding. 
The plaintiff obtained a decree for possession 
and the defendant now prefers this ap- 
peal. The only question now raised is 
whether, under the’ proceedings of the 
Boundary Officer, the boundaries between 


. these two plotas were fixed or whether bis 


proceedings were limited to defining the 
boundaries of Government land only. It is 
clear from the proceedings that the Boundary 
Officer defined all the boundaries of both these 
plots including the common boundary: be- 
tween them. 

I would, therefore, dismiss this appeal 
with cosis. 

Bartnoll, C. J.—I concur in the order 
proposed by my learned colleague. I sce, no 
reason to differ from the view expressed in 
the case of Ma On Ewin v. Tha Yan (1). 
The proceedings under the Boundaries Act 
with regard to the holding in issue appear 
to have been regular. 

It was urged that the Boundary Officer was ` 
only concerning himself with marking ont 
Government land. This does not appear to 
have been the cage, 


Appeal dismissed. 
a) 5 L. B. R. 7; 2 Ind. Cus. 351. 





g, Y 4 Bur. L. T. 208.) 

LOWER BURMA OHIEF COURT. 
Spero. Sxcomp Civic Appzan No. 94 or 1910. 
March 1, 1911. 

Present: —Mrz. Tanase Parlett, 
MAUNG BYA AND ANOTHER— APPELLANTS 
Lereus 
MAUNG PO ann prop 

Burden of proof—Iiiterate woman alleged to have 
madea mark and thumb impression— Denial of owoc- 
Hon—Onus proband! on plain ff. — 

Where an illiterate woman, who is alleged to 
have put her mark and-thumb impression on a doca- 
mant for Hs. 8,000, denies executing such a document 
but admits executing e document which she believed 
was for Rs, 400 only, the-burden of proof lies upon the 
plaintiff to prove consideration and the genuineness 
of the transection. i 

Appeal! against the igm and dearee 
of the Divisional Oourt of Bassein, passed in 
74 of 1909, reversing the 


Bassein, passed in Civil Regular No. 121 of 
1808, 


ihe Sub-Divisional Ocurt of | 


Vol. XT) 
70. Y. 0. T. FIRM €. MAYA BYA. ` 


Mr. Omerision, for the Appellants. 

Mr. Rahman, for the Respondents. 

Judgment,—it lay upon the plaintiff 
to prove his case, and in view of the fact that 
he was suing upon a deed, one ‘signature 
to which was forged and fraudulent, the 
burden lay upon him with special heaviness. 

The position which Ma The The ‘took 
Op -is sufficiently Gear from the record 
and it is not just thet any loose statements 
of her pleader should be allowed to shift on to 
her the burden of proving that she execut- 
ed a document for Ra. 400 gpd that it was 
paid off. In this suit, she .was confronted 
with a deed for Rupes 8,000, purporting to 
bear her mark and thumb impression. . She 
could not be expected to identify her own 
mark or thumb impreasipn and she. denied 
executing any document for Rs. ,8,000. 
She, however, did admit executing a do- 
oument whioh being illiterate, she balieved 
to be for Ra. 400 only. Her position 
is, therefore, clear. Ske puts plaintiff -to 
strict proof lof exeoution and, at the same 
time, says that if this is the deed she 
executed, her execution was obtained by 
misrepresentation. It is quite clear that 
plaintiff did not produce the best evidence 
available of execution, namely, proof of 
identity ofthe thumb impression. However, 
it may be taken thatshe did affir her mark and 
thumb impression to Exhibit A. She never 
alleged that she executed more than ore docu- 
ment about this time, all that she says is that 
when she executed it she believed if was for 
Ra. 400. She does notsuggest theexistence of a 
second doonment at all, and I cennot.see that 
ibinany way lies upon her to prove. On tho 
contrary, if plaintiff could have shown that 
there was & second document for Rs. 400 ere- 
cuted by her, it wonld have gone legally 
towards rebutting the defence. 

Às Laaid, the burden lay particularly heavily 
on plaintiff, to prove consideration and’. the 
genuineness of the transaction. .It is strange 
that there is no evidence ot all that the fcur 
old deeds were cancelled or ‘made over to Ma 
The The. There is nothing to show what be- 
came of them. Plaintiff asks the Court to 
believe that there was no settlement of accounts. 
before Exhibit A waa exeouted and beyond 
hia own persona] convenience in haying all - 
his secniity in one decd, it does rot’ appear 


what object there, was for consolidating ihe. 


debte. He also asks the Courts to believe that . 


H 
^ 
a 
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-& money-lender ius business runs into five 
figures keeps no accounta; if that is so, his 
evidence, based on veoolleotiou, - of whab is 
owing to him,:o&nnot be worth much. I oon- 
sider, however, that, under the circumstances, 
it is & fair inference that he dare not produce 
his accounts. It is possible that Hik Gyi and 
Paw Laing carried out the deception without 
his knowledge, and that having discovered 
it, he decided to take advantage of it, but for 
that purpose, if is necessary to suppress his 
accounts. Be that as itmay, itis for him to 
prove consideration and I hold he has failed 
to do ao. 

‘The Suab-Divisional Judga, moreover, gave 
Bound reasons for inferring from the evidence, 
that ag Ma The The says, she was paid Ra. 400 
in cash after regiatration and this goes far to- 
wards showing that she believed she was 
signing for a cash loan of that amount. ; 

In’the face of the admitted roguery that 
&ocompanied thetransaction, it is quite probable 
that it included this item too. 

I hold that plaintiff completely failed to prove 
his case and reverse the decree of the Divi- 
sional Court and reatore that of the dab. -Divi- 
sional Oourt with oosta throughout. 

Decree revsreed. 





| 
(5.0 € Bur. Ir T. 304) . > 
LOWER BURMA OHIEF OOURT. 
Misoactaveous Civro APPRAL No, 109 
or 1910, | 
June 19, 1011. "T 

Present: —Mr. Hartnoll, Offg. Chief Jadge, 

and Mr. Justice Twomey, ' 

0. v. C. T. FIRM—Piatwrine3—A Prac ant 

DeTfWs 
SAYA BYA amp anoraua—Daraxpaare— 
RESPONDENTS. 

Civil Procedure Cods (Act V of 1903), sa. 05, 104 (g^, 
104 (2}—Compensation— Order in appeal bgaiast the 
order refusing to grant compensation—-Second appeal, 

Where a Divisional Court differs from &Conrt of first 


instance, and grants an order for compensdilon under . 


seoton 96, Civil Procedure Oode, purporting io aos 
“aadar that section, the oydar must be taken to be an 
appellate order under section 104 (g) and under the 
authority | of oe 2 of section 101, it is not appeal- 
able. 


Appeal — the order of ‘the Divi- 
sional. Court of Delta, in Civil Appeal No, 
32 of 1910, ordering payment of Re. 1,000 A. 
compensation to -the reepondent for illegal 
attachment of paddy. | 


LT 


r” 
words ` 


WA SHAWE U ©. COLLECTOR OF NTARAUXG. 


Order.—In their written statementin suit 
No. 67 of 1909 the defendanta-respondenie, Says 
Bys and Ma Hnya, prayed that compensation 
should be granted to them under sectinh 95, 
Code of Civil Procedure, for tbe illegal attach- 
ment of their paddy. The matter was oon- 
sidered by the Sub-Divisional Court which 
refused compensation on the ground that no 
damage was shown to have been caused to 
the defendants’ paddy. The defendants’ appeal 


_to the Divisional Court was partly an appeal 


against the decree and partly an appeal 
against the refusal of compensation ( Vide para, 
3 of the memo. of appeal).* 

The Divisional Court differed from ‘the 
Court of first instance on the merita of the 
case and also differed on the question of 
compensation. ,. The learned Divisional Judge 


granted the defendants an order for compensa. 


tion to the maximum amount Hs. 1,000 
allowed by section 95. He purported to grant 
ihis order under section 95. But it was 
clearly an appellate order under section 104 
(g) which provides that an appeal shall 
lie from “an order under section 95,” for 
the Sub.Divisional Court's order refusing 
compensation was an order determining an 
application under section 95. But for the 
an order determining an application” 
in section 95, sub-section. (2), if might per- 
haps be argued thab' an order under sec- 
tion 95.” means ap order awarding compen- 
sation and does not inclydean order refusing 
compensation, .But todeterminean applica- 
tion means :to grant it or to refuse it, and an 
appeal appears to lie whichever way the 
application is determined. 

Section 104 (2) lays down that no appeal 


shall lie from any order. passed in appeal 


under section 104. I think therefore that 
we baveno power to interfere in appeal 
with the Divisional Court's order in this 


"I would dismiss the appeal. No costs 
have been inourred by the respondents. 


eet kah aa an i Plume qp. 
* The second pera. of the defendant’ memo. of 
appeel to the Divisional Judge is as follows: 


“Papat the abigphment of appbllant'a paddy by mere 
was wrongful and the lower Oourt’s reasons 


process 
for refusing uppellànt's compensation apo inadequate: 


INDIAN OASES. 


` 


[A944 .. 


f 


(s. o. 4 Bur. L. T. 204) - 
LOWER BURMA OHIEF COURT. 
First Orv Aprman No. 193 or 1910. 
' March 8, 1911. 
Presont:—Mr. Hartnoll, Offg. Ohief Judge, 
and Mr. Justice Twomey. 
MA SHWE U-—-APPYLLANT 
l versus 
Tas COLLEOTOR or MYANAUNG— 
ResPospEert. l 

Lind Aoquisition Act (I of 1594), s. 18—Reference— 
Proof of sales of lands in vicinity. 

Where in an applicetion for varymg an award of 
the Collector of Myanaung, the plaintiff cited oertain 
alleged sales in the vicinity which, though for sums 
over Hs. 100, were not registered and which were in 
favour of petitloner's son-in-law: Held, that such sales 
could not be considered. 

Appeal against the order of the District 
Judge of Henzada in Oivil Miscellaneous 
No. 69 of 1909, confirming the award of the 
Collector under the Land Acquisition Act I 
of 1894. ` 

Mr. Mg Pu, forthe Appellant. 

Judgment. 

‘Hlartnoll, C, J. —By Revenue (Land Ác- 
quisition Department) Notification No. 358, 
dated the 18th December 1908, the | 
Government under the provisions of section 6 
of the Land Acquisition Act, 1894, declared . 
that certain land measuring approximately . 
5°40 acres was required for s recreation ground 
from petitioner. On the acquisition proceed-' 
ings being taken, the Oollector valued the 
land at Rs. 185 per acre. Ma Shwe U, the 
owner, then asked for a reference to Court as 
she was not satisfied with the rate allowed. 
She claimed at the rate of Ha. 800 per 
acre. The District Judge after inquiry, 
made an award of the same nature as the 
Oollector and still only allowed at the rate of 
Re. 185 per acre. 

Now Ma Shwe U appeals. In the petition 
of appeal, she claims for 1°35 acres at ihe 
rate of Hs. 645 per acre; and for 39 acres — 
at the rate of Hs. 400 per acre. At the 
beginning it was stated that all that is now . 
claimed ia to vary the award by allowing for 
1°5 acres at the rate of Rs. 645 per acre. 

Before the: District Court she endeavcured 
to prove her contention by certain alleged 
sales in the vicinity. Mg Tha Zan, her 
son in-law, deposed to the sale of scven 
pieces of land a litte to the sonth cf the 
land in dispute which also belonged to Ma - 
Shwe U. These galee were Biated to have 
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taken place in Pyetho 1969 B.H. whioh 
corresponds to December 1907. He stated 
that he received the pieces in full from Ma 
Shwe U in Kason 1270 BH. some six 
months or so later, and that- reports were 
not made and Pyatbaings received until 
Pyatho 1269 B.B. The Pyatbaings are 
dated the 18th January 1909. Now regard- 
ing these sales, since itis alleged that each 
qf them. was for a consideration in exoess 
of Hs, 100 the only method by which they 
could be legally proved. was by the pro- 
duction of registered déeuments according 
to the provisions of section 54 of the 
Transfer of Property Act and section 91 of 
the Hvidence Act. No such documenta 
exist and so there ig no acceptable evidence 
on the record with respect to them. They 
cannot, therefore, be considered. But, even 
GRANDE that oral evidence of them was 
admissible, I hardly think that they have 
been sufficiently proved. They rest on the 


P4 


testimony of Maung Tha Zan: Ma Shwe U's 


son-in-law, Mg Thet Tha, one of- the alleged 
buyers who states that his deceased wife waa 
Ma Shwe U's daughter;in-law and Ko San 
Dun. who states that he acted as an in- 
termediary and who states that he'did not 
see the prices paid. It seems clear that the 
Buh- Divisionel. Officer vigited petitioner about 


the middle of 1908 and announced his desire’. 


fo acquire the land, which eventually has 
been: acquired as a football ground. It 
would, therefore, be to the advantage of Ma 
Shwe U to arrange some advantageous sales 
of her land. The Pyatbaings were not given 
cut until after the declaration of ihe in- 
tended acquisition. The oral evidence does 
not seem sufficient to me to prove the gales 


even if it was admissible. Bosides these, 


sales, one Mg Shwe Gaung . deposes to three 
sales of land in the vicinity. Hach of 
these should have beén by registered deed 
and as none such exist, there is no legal 
and acceptable evidence- that, they took place: 
Mg Shwe Gaung says that the sales took 
placè in Kason 1270 B.E., which was about 


the time of the. visit of the Snub- Divisional 


Officer. He says San Dun paid Ra. 120, 
but San Duon- saya he paid Hs. 180. No 
report of mutation of names seems ‘even to 
-have. been made. 


sufficient to prove them. 
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. Even if oral eyidence was . 
adníissible, that'on the . record dors not seem" 


‘Mg Shwe. RUE deposes Riso to three i 


919 
sales, one of the purchasers being Mg Myat 
Thin. He says that he sold. Myat Thin a 
site 30 by 90 ouhits for Rs. 90. He is a. 
nephew of Mg 'Thazan. Mg Myat "Thin 
corroborates him. It is not clear whether 
this sale took place in Kason 1270 or 1271 
B.E. The land is close to that acquired. 
No report has ever -been made of the sale. 
Considering the visit of the Sub Divisional 
Officer, and the relationship of Shwe Hlaung 
to Ma Shwe U, the evidence as regards its 
geunineness is not too strong. - 


Mg Thet Tha gives evidence in favour. 


of the Oollector characterising the land 


acquired as farther from the village than 


the sites Tha' Zan stated he-sold and the 


‘latter sites ab more suitable and better: 


for house sites than, ‘the land acquired. He 
further said,— "The price paid by Qor- 


-ernment was fair. At the time of so-. 


quisition, I would not buy any portion of 


the land acquired by Government for- house- . 


‘sites as it ia far from the village.” It is- 
urged that as 
that 1'6 acrea of ‘the’ southern portion was 
suitable for house fites, & much higher rate 


should be allowed for this aréa. 


the Revenue Surveyor stated - 


I do nob.ithink that Ma Shwe U bas 


made out her case for higher com pensation. 
The only admissible evidenoe as to salen in 
ihe vicinity is that with reapect to the alleg- 
ed sale to Mg Myat Thin. 


I nm not satisfied : 


with regard even to that sale that Mg Myat `- 


Thin paid Ra. “90 for 30 by 90 cubits. Then 


| there is Mg That Tho’s evidence and, finally, 


an inspaction of the land on the map shows 
that it is some little way from the -other 
housea in the village, and so would not 


possess so apecial a value for the purpose . 


of house-sites. I would dismiss the appeal. 
Twomey, J.—I oonour. 
l Appeal dismissed, 





- 


(s. c. 14 O. O. 193.) : 
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Relationship, meaning of—Relationship, test ds 
Üonsanguymity from a common stock—Relationship by 
marriage. 

` The relationship mentioned, in section 9af the 
Oudh Laws Act is not confined to relationship through 
males. Ii means consanguinity from a common stook 
as opposed to affinity or relationship by marriage. 


Musammat Jafri Begum v. Musammat Gulab Kwar, © 


7 O. C. 6, relied 

The test jid dows by the section is nearness in 
-point of relationship and not the position of the 
parties in the line of inheritance. 

Appeal against the decree of the District 
ludge, Fysabad, dated 8rd August 1910, 
upholding that of the Additional Munsif, 
Fyxabad, dated 18th June, 1910. o> 

Mr. Zuhur Ahmad, -for4he Appellant. 

; Mr. Wasir Hasan, for the Respondent. 

, Judgment.—The sole question for 
decision in thia second Appeal is, whether the 
appellant, Muhammad Ayub Khan, hasa 
right of pre-emption against the regpondent 
Musammait Kanit Fatima who purchased 
certain immoveable property from one Nezar 
Muhammad Khan. 

,Itis admitted that both the parties are 
related to the vendor. Both of them filed 
pedigrees which correspond up toa cartain 
point. In.the Oourt of first inslance it was 
held ibat the pedigree filed by the defend- 
ant-purchaser was the correct one and, as ib 
“appeared from that pedigree that the 
purchaser is nearer in degree to the vendor 
than the plaintiff pre-emptor, the suit was 
dismissed. The pre- emptor appealed and the 
order of the firet Court bas been upheld. 
According to what is stated in the judgment 
of the learned District Judge, the appellant's 
Pleader accepted as correct the pedigree put 
forward by the defendant in the Court of first 
"ingtance and I must take it, therefore, that 
the finding cf fact is that the defendants’ 
pedigree represents the true state of relation- 
ship between ihe parties. It is conceded on 
behalt cf the appellant here that if this 
pedigree be acted upon, it must be held that 
wsammat Kania Fatima js more nearly 
related to the vendor than the appellant. 

But it is argued that mere pearneas of 
degree ja not decisive of the question and that 
the relationship referred? to in section 9 of 
the Oudh Laws Act means relationship 
through malea and not through females. it 
is further contendeg- that where parties are 
related through females, the pre-emptive 


fight ia vested in the person who is an heir. 


In view of the finding that the defendante’ 
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pedigree is correct, it is no longer open to the 
appellant to contend that he is related to the 
vendor through -malea. The plaintiff's 
pedigree did show that he was related through 
males exclusively but, ag already said, that 
pedigree was set aside in favour of the pedigree 
advanced by the defendant. 

Aasuming, however, that the plaintiff is so 
related, I am not prepared to accept the 


contention that the relationship mentioned.. 


in section 9 of the Oudh Laws Act means 
relationship through males. It means con- 
sanguinity from a common stock [Musammat 
Jafri Begum v. Musammat Golab Kuar (1)] as 
opposed to affinity orrelationship by marriage. 
In the present case the parties are both con- 
sanguine relations of the vendor within the 


| meaning of this definition, and the pec 


ig nearer in degree than ihe appellkti which , 
concludes the matter. 

Nor am I prepared to hold that the right 
to preempt is to be determined in accordance 
with the law of inheritance to which the 
parties are subject. The language of the 
Act is clear: the test is nearness im point of 
relationship: the right to-pre-empt accrues in 


accordance with nearness in degree and not. 
„in accordance 


with the position of the 
parties in the line of inheritance. 
take the cgse reported in the appendix ,to 
Jwala Prasad's Felect Cases (page vii) as 
laying down any other rnle. The report is a 
meagre one.and does not set ont the relation- 
ship of the parties, bub I take it to mean 
simply that the plaintiff there was not of the 
blood and was not a relation within the mean- 
ing of section 9. < 

The appeal fails and is dismissed with annie: 

Appeal dismissed. 
(1) 7 0. 0. 6. 
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PLAINTES. 


Under-gropsietary title claimed by ienant served with . 


1 do not ` 
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a notice of ejectment—Ejectnent notice, cancellation of, 


onthe ground that the person was more than a mere - 


iemani—-OCawss of action for a deolaration from ths 
Oiol Cowt—Nanknr granted in consideration cf 
fownding a purwa—Oudh Sub-Setilement Act (XXVI 
af 1966% s. 11—Zemindar! rights derived from leases. 
Where the plaintiffs, in a suit to contest æ notice of 
~ ejeotment, claimed to be under-proprietors of the land 
and the notice was cancelled by the Revenue Courts 
on the that they ‘had greeter rights than 
those of mere tenants, the decision of the Revenue 
Opurt affords a oeusme of action to the landlord to go. 
to the Civil Court for a declaration that the plaintiff 
did not posesas any undér-proprietary ert In 
order to maintain such a suit in the Olvil,Court, it is 
not pgecessary thas the  Hevonue Oourt should 
definitely hold the tenant to possess undaer-proprietary 
rights. Itis enough thai the decision should b 
adverse to the title of the landlord. 

Maheshar Parshad v. Babu Muhammad Naz Ali 
Khan, 7 O. ©. 378, explained. — - 4 

‘Thakur Ohhatardhart Siagh v. Bhagwan Din, 7 O. C. 

~187, referred to. — 

In order to establish under-proprietary rights under 
section 11 of the Oudh Bub-Bettlement Act, it must 
be shown that the nenkar was granted in oonsidera- 
tion of having founded a pwrwa and even then the 


under-proprietary righta can be granted only in res- 
pect Pis nanbar. 

A long lease, even a perpetual lease, does not oon- 
stitute the lessee an under-proprictor. 

Where the possession and exercise of semintart 

rights are” le to and are derived from the 
. leases wach on and exercise are in- 


sufficient to confer an under-proprietary title by pres- 
oription. I ` 
_ .Appéal against the decree of the Sab-Jadge 

of Unao, dated 98th May 1910. 

Pandit Gokaran Nath Misra, for the Appel- 
lante; - 

. Messrs. Beni Madho and Nabi Uluh, for the 
Respondents. 
ad Judgment. ” 

Rafiqne, A.J, C, —1t appears that the 
village Sandang in the Parguna of Mauranwan, 
Unao, is owned by Chatpal Singh and others 
and is divided into two pattis known aa palit 
Chatpal Singh.and patti Sheoraj Singh. The 
two pats are 8 and 12 biswas respectively. 

Ohatpal Singb executed a deed of mortgage 
on. llth January 1907, and a deed of further 
charge on 29th January 1909, in respect 
of his patis in favour of the plaintiffa-respond- 
ents’: Nos. 1, 2 and:8. The mortgage was 
with possession. The plaintiffs-respondenta 
Noa.. 1, 9 and 8 served the’ defendanta- 
appellants, who. are in- poesession of 215 
bighos in the said path; with. a notioe of 
ejectment for 1816 Fasli treating the defend-- 


ants-appellants as tenants at-will. On 11th. 


December, 1909, the defendants-appellantas 
brought & eyitin (he Court of the Assistant 
. =. 


^ 
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Collector of Unao for the cancellation of the 
ssid notice on- the ground that they were 


-under-proprietors of the: land to which the 


notice related.. The notice was cancelled 
on 19th May 1908, by the Assistant Collector 
and his order was upheld on appeal by the 


-Oommissioner on Slat August 1908. On 
. 28th May- 1909, the plaintiffa-respondenis 


Noe. 1, 2 and 3 instituted the suit out of 


which this appeal has arisen in the Court 
' of the Sabordinate Judge of Unao to have it 


declared that the defendants-appellante had 
no superior or under-proprietary right in 
the land in suit and that they were mere 
tenants, i 

The claim was resisted. It was urged in 


. defence that the suit was not maintainable 


ina Civil Oourt and that the defendanta- 
appellanta were  under-proprietors of the 
land in question. On the 4th March 1910, 
Chatpal Singh, the mortgagor, was, on hia 
application, brought an the record as a 
plaintiff. The lower Court decreed the claim 
declaring that the defendanta-appellanta were 
not under-proprietors of the land in suit and 
that they were mere tenants. - 


In appeal the deoree of the lower Ooart-is 
challenged on various grounds. The learned 
Pleader for the’ appellanta has advanced 
before us three objections impugning the 
decision of the lower Court, One of them ` 
is & preliminary objection. which is not 
contained in kis memorandum of appeal. He 
has, however, been allowed io argue it. He 
contends that, inasmuch as the decision of 


, the Assistant Collector or .that of the Com-. 


missioner did not find the defendants-appel- 
lanta to be under-proprieto?s, the plaintiffa- 
respondents had no cause of action for a 
guit in the Civil Oourt.. According. to the 
appellants! learned Pleader, the snit of the 
plaintiffs-respondents could not be entertained 
by the lower Court. It is said that it is not 
the mere assertion of an -under-proprietary 
right by a tenant ngaimst his landlord that 
gives tho latter a-canseaf action to go to a 
Civil Oourt to get a declaration against such 
an assertion. It is the devision of the Revenue 


' Court accepting. the assertion of the under- 


proprietary right which constitates the oguse 


"of action upon which the, landlord can sesk 


his remedy in a Oivil Court _In support 
of his contentiun the learned’ Plesder for the? 


-appellants refers us to the case of Makeshar 
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Parshad v. Babu Muhammad Kwas Ali Khan 
(1). The facts of that case were that the 
predeoessor-in-interest of Maheshar Parshad 
had obtained a decree of under-proprietary 
rights from the Settlement Oourt in a certain 
village, which decree was set aside subse 
quently by the Financial Oommissioner on 
the passing of the Sub-Settlement Act of 
1866. After the decree of the Financial 
Commissioner, the Talukdar granted tho 
predeoesaor-in-tille of Maheshar Parshad a 
thirty years’ lease of the village. Prior to 
the expiry of the term of the lease, notice of 
ejectment were issued to the leasee and the 
latter set up an under-proprietary title. The 
notices were cancelled on the ground that 
they were premature. Another notice after 
the expiry of the term of the lease was served 
and it was resisted on the same ground, 
The Revenue Courts held that the lessee waa 
nota mere tenant and left the question of his 
status to be determined by the Civil Courta. 
A suit was accordingly instituted in the Civil 
Court for a declaration that the lessee was 
not an under-proprietor. One ofthe grounds 
of defence was that the claim was barred 
by the law of limitation, as time began 
to run against the landlord from the 
firat assertion of the under-proprietary 
right, whioh wag made prior to the expiry 
of ‘the term of the lease; and were time 
calculated fromthe said assertion the suit 
of the landlord stood time barred. The 
Bench of this Court held that: “It is not 
merely an assertion of an adverse title on 
the part of a tenant which necessitates 
a soit for a declaration on behalf of the 
landlord with respect to his title. It is 
only when, on the basis of such &n assertion, 
&n order adverse to the landlord has been 
passed by the Revenue Court ‘that -the land- 
lord will be required to file a declaratory 
suit." It was accordingly .held that, as no 
decision adverse to the title of the landlord 
had been given by the Revenue Courts in the 
case of notices issued, prior to the expiry of 
the term of the lease, no cause of fotion had 
accrued to the landlord tq seek his remedy 
in a Civil Oourt, and hence time did not begin 
to run against him until an order adverse 
to his title had been made. I6 should be 
observed here thatthe Bench cf this Court 
did not hold in Moheshar Pa:ehad’s case (1) 


that the one Court should definitely 
(1) 70. © 872, 


INDIAN OASRS. 


[1911 


hold ‘the tenant setting up an under-pro- 
prietary right to possess that right before tha 
landlord can maintain a declaratory suit in a 
Oivil Court. The question in Maheshar 
Parshad's cass (1) was one of limitation and it 
was held that time began to run against the 
landlord from the date of the order of the 
Revenue Court,if the order was adverse 
to the title of the landlord. But the 
argument for the appellants is that the 
legitimate inference from the said proposition 
is that the cause of action to the land- 
lord acorues from the date of the order of 
the Revenue Court; and if the latter has 
not upheld the assertion of an under-pro- 
prietary right made by & tenant there is no 
cause of action for the landlord to go to a 
Oivil Oourt. The argument is not sound. 
The first part of the inference may be conced- 
ed tobe correct. But the oontention that 
the Revenue Court must uphold the 
assertion of the  under-proprietary right 
before the landlord can maintain & suit in 
a Civil Court is not borne out bythe oase of 
Maheshar Parshad (1). The words used in 
that case are ‘the decision of the Revenue 
Court adverse to the title of the landlord.” 
The same proposition was laid down in the 
caseof Thakur Chhatardhars Singh v. Bhag- 
wan Din (2). In the pre nt case, both the 
Assistant Collector and 'the Commissioner 
found that the defendants-appellanta had 
greator righta than those of a tenant, The 
decision of the Revenue Oourt was, therefore, 
adverse to the plaintiffs-reapondents. Again, 
the defendants-appellants still set up the 
plea of under-proprietary right. We think 
thatthe preliminary objection of the appel. 
lants as to ihe suit not being maintainable 
fails and is rejected. 

The other two objections relate to the 
merita of the case. It is argued for the appel- 
lanta that they are the under-proprietorsof the 
land in suit because their ancestors were the 
old zemindars of the village Sandana and they, 
and after them thesppellants, have exercised 
gemindari rights for more than 60 years. The 
appellants rely on the oral evidénce of their 
witnesses Nos. 1, 2, 8, and 5 and the re- 
spondents’ witness No. 4 and on Hrhibits Al, 
À2, A3, A4 and AdSin support of their con- 
tention. Itis said that the oral and the 
documentary evideroe for them shows that 


settlement was made with their anoestlor - 
(3) 7 0. C. 187. 
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Kashidin in 1237 Fasls, that one of the 
ancestors founded a’ hamlet Samaspur, that 
they and their anoestors planted groves and 
gave plots of land to asamis to plant groves, 
that their possession extends to more than 
60 years, that they have realised qasba dues, 
thab the land in suit includes their maskar, 
and that Kashidin, the appellants’ ancestor, 
was prevented from getting a decree from the 
Settlement Oourt by Ohatpal'! brother who 
promissed to let the land in sait remain in 
possession of Kashidin. There ia no evidence 
either oral or documentary toshow that the 
land ın suitor the village Sandana belonged 
to the appellante or their anoestors or that 
they were the old semindars of the village. 
The only, evidence which was brought to our 
notice and on the basis of which the learned 
Pleader for the appellants oontended that hia 
client’s ancestors were old semindars was 
Exhibit AS. Itis& copy of a KAewat in 
which the name of Kashidin appears as that 
of & patidar. It does not appear from 
Hrhibit A5 that Kashidin's name was entered 
in it, because he was an old remindar. There 
i8 thus no evidence on tle record to show 
that the appellanta are the old -zemindars 
of the village Sandana. The oral evidence 
for the appellants does show that they have 
been in possession of the land in suit fora long 
time, for 60 years or more. It ia also in 
evidence that they have exercised rights 
which may be desoribed as ssmindari rights. 
But their own documenta show that their 
posseasion and the exercise of the alleged 
sominlasi rights sre based on the leases 
given to them from time to time by the 
family of Obatpal. The said leases are 
Exhibits Al, A2, A8 and A4. But it may be 
said that if Exhibits Al, A2, A3 and A4 give 
rights which constitute an under-proprietary 
tenure, the objection of the appellants must 
prevail. To begin with, the learned Pleader 
for the appellants admits that the said 
documents do not constitute a grant of an 
under-proprietary tenure. Nor, as s matter 
of fact, they do. Exhibits Al and A2 relate 
to land in Samaspur. Exhibit A3 relates to 
land and the Str, Sarr and village dues of 
Bandana. Exhibit A4 relates to 215 bigkas 
in Samaspur. The terms of the lease show 
that it was never the intention of the lessor 
to grant anything in the nature of an under- 
proprietary tenure; for example, Exhibit A2 
is to the effect that the lessee can retain 
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land only so long as he pays rent. Exhibit 
A4 shows that the lessee could not realize 
from the asainis higher rent than they were 
paying. Besides. the leases show that the ` 
rent payable by the appellants was enhanced 
from time to time. The allegation that 
Kashidin was prevented by Onatpal’s 
brother from getting an under-propristary 
decree on the promise that the land leased to 
Kashidin will be oontinned in his favour 
shows that, whatever rights Kashidin had, he 
gave up for the lease. The allegation goss 
against the appellante. The learned Pleader 
for the appellants has admitted in hia 
argument that an under-proprietary right 
can only be acquired either by a deoree of a 
Oourt or by a grant or by prescription. He 
has further admitted that his olienta have no 
decree of a Court in their favour, nora 
grant. He bases his case on prescription. He 
points to the long possession and the exercise 
of the alleged zemindari right in proof of 
prescription. It has already been shown 
that both possession and the exercise of the 
so-called semindari right by the appellants 
are traceable to, and were derived from, the 
leases granted to the appellants and their 
ancestor by Ohatpal Singh’s family. 

A long lease, even a perpeinal lease, -does 
nob constitute the lessee an under-proprietor. 
But itis said fir the appellants that the 
land in suit includes their nankar ; and under - 
section 11 of the Oudh Sub-Settlement Act,’ 
they must be held to be under-proprietors. 

Section ll of the Oadh Snub Settlement 
Àot of 1866 does not help the appellants. 
The appellanta should have shown that the 
nunkar alluded to in Exhibit Al was granted 
to them or their ancestors in corsideration 
of having founded a purwa, and even then the 
under.proprietary right oonld be granted 
only in reapeob of such nankar. There is no 
evidence before us that the wankar referred 
toin Exhibit Al and far less the land in 
suit, was granted to the appellants’ ancestor 
in consideration of having founded a hamlet 
in Saudana. Wo find that the defendanta- 
appellants have failed do prove that they are 
under-proprietors of the land in suit. 

The last objection of the appellants is, that 
the lower Oonrt should not have declared 
them mere tenants of the lahd in suit. It ig - 
argued that it was not for the lower Oonrt to 
determine the nature of their tenancy. `I 
am of opinion that the objection is valid and 
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must prevail. I would allow it and modify 
the degree of the lower Court by deleting 
from it the declaration that the defendants- 
appellants are mere tenants. 

' The appeal; however, failson the main n point 
and should be dismissed with costs. 

' Evans, J.-C, —I agree with my learned 
cblleague in holdjng that the decision of the 
lower Court must be upheld subject to the 
slight modification noted by him. 

` I wish to point out that in these cases those 
who claim under-proprietary rights by pres- 
cription must prove their rights strioily in ac- 
cordamce with the condsttons laid down in the 
cases of Maharaja Jagaini Singh Bahadur v. 
Suraj Bakhsh Singh (8) and Raja Bhagwan 
Buksh Singh v. Mashar Hussain (4). It ia 
curious that in this case the very documents 
on which the appellants rely show that they 
were not old ssmindars, but were merely 
persons who obtained leases and under colour 
of those leases started & hamlet and gradu- 
ally increased the area-of land originally 
granted tothem. Itis perfectly clear that the 
- appellants cannot establish an under-proprie- 
tary title under the conditions laid down in 
the rulings cited above and my learned col- 
league has shown.that the arguments based 
on section ll of the Oudh Sub-Settlement 
Aet (XXVI of 1866) canrot be accepted. 

Br rua Covzr.— The order of the Court is 
that the decree of the lower Court is modified 
by deleting ihe "words "but as tenants on 
payment of Ra; 884 ient" from the decree 
&nd the appeal is in other respecta dismissed 
with costs. 

Appeal dismissed. 
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Property Act (IV . 
Act. (XXII of 1888), 
Avriouitural lessen granted to tenants by a mort- 
gagee in posscesion do not determine as soon as the 
morigageo's interest comes to an end by reason of 
redemption. 
cry tenant, not being & tenant witha right of 
ora sub-tenant, is entitled to retain pos- 
session of his holding for-a period of seven years 


1882), ss. 111 and 117— Oudh Rent 
£ 86. 


_ from the date on which he was admitted to occu- 


pation. 

Appeal against the decree of the Disiriot 
Judge, Hardoi, dated 24(h May 1910, revers- — 
ing that of the Munmf, Hardoi, dated 18th 
January 1910. 

Mr. .Ali-vd-din Ahmad, for the Kelan ] 

` Pandit Gokaras Nath Misra, for the 
Respondent. 

Judgment,—tThe sole question for de- 
termination in this second appeal is, whether 
& certain lease granted to the defendant.re- 

-spondent is binding on the appellant or not. 

The facts of the case are very simple. 
The appellant Gobre Singh mortgaged his 
land with possession to one- Atma Ram, 
Atma Ram died and was succeeded by his 
widow Musammai Gaya Kunwar. While the 
property was under mortgage to, and in 
possession of Atma Ram, a portion of it was 
in the occupation of the defendant-respondent 
who held it as an ordinary agricultural tenant. 

_After Atma Ram's death his widow took’ 
proceedings under the Rent Act to eject the 
defendant-reapondent, and eventually she 


"obtained possession `of the holding on the 


2lst May 1909. On the 24th May 1609, 
she gave a fresh lease of the holding to the 
defendant-respondent at an enhanced rent. 
On the 26th May 1909, Gobre Singh, the 
mortgagor, deposited the mortgage-money in 
Oourt and this was accepted soon after by 
Musammat Gays Kunwar, the consequence 
being that the mortgage was determined. 

Having redeemed the property, Gobre 
Singh brought this suit for the ejectment of 
the defendant-respondent. The Oourts below 
have found that the lease granted by Musam- 
mat Gaya Kunwar to the defendant-respond- 
ent cannot be impeached on the ground 
that it is void, as having been made fraudu- 
Jently or collusively. They have treated it ' 
as being & bona fide transaction. 

The appellant, however, claims that the 
lease is rot binding cn him because the inter- 
est of the lessor Musammait Gaya Kunwar 
came toan end as soon as the mortgage Was 
TE EEO; In support of this contention. 
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reliance is placed upon the provisions of seo- 
tion lll of the Transfer of Property Aot. 
On the other side, it is contended that this 
section is not applicable to the present case, 
which is one of a purely agricultural ten- 
anoy, and section 117 of the same Act is 
referred to, 

— "We have no doubt whatever that sechon 
111 cannot he held to apply to cases like the 
present. As is pointed ont by the learned 
District Judge, the defendant-respondent 
ia entitled to have the benefit of the pro- 
visions of the Oudh Bent Act, one of which, 
namely, section 36, lays down that every tan- 
ant, not being a tenant with a right of occu- 
pancy or & sub-tenant, shall be entitled to 
retain possession of his holding fora period 
of seven years from-the date on which he 
was admitted to occupation. Obviously, if 
effect is to be given to the terms of this seo- 
tion of the Oudh Rent Act, it is impossible 
to hold that where a lease is granted to an 
agricultural tenant by a mortgagee it must 
determine as soon as the interest of the 
mortgagee has come to an end by reason of 
redemption. Woe are of opinion that the 
decision of the learned District Judge is per- 
feotly correct, A reference has been made 
in the judgment of the lower Oourt to an 
unreported decision of this Court in Daulat 
"Singh v. Padum Singh (1). If the learned 
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tration 00nirary to s. 84 of ths Registration Act not void 
—Section 87 cures defect in aa ka 
ae the awpiry of jour months. 

The registration of a document, contrary to its 
strict provisions of section 84o0f the Registration Act, 
is notipso facto void. Failure to comply with the 
provisions of that section may amounttano more 
than a mere defect In procedure which is cured by 
section 87 of the Act. 

A document was presented for registration withis . 
four months of the date of its execation. But the 
executants did not then appear and a process as 


issued to compel their appearance. They appeared 
and eines execution after the period of four 


months had elapsed. The Sub-Regshar, without 
getting the orders of the , registered the 
document 


Held, that the registration was not invalid; the 
defect was one of procedure and notof jurisdiction 
and it was consequently cured by section 87. 

Bah Mukhun Lali v. Sah Koondan Lal, 24 W. B. 75; 
2L A 210; IB B. L. B. 228 and Muhammad Ewas v. 
Birj Tal, 1 A. 405, 4 L A. 166, relled upon. 

Husammat Muib-uwn-nisa v. Abdul Rahim, .23. A, 
233 and Bhagat Singh v. Ram Narain, 83 P, R. 1883, 
distinguished. 

Appeal against the decree of the District 
Judge, Lucknow, dated 22nd December 1909, 
modifying that of the Additional Mansif, 
Lucknow, dated 3rd May 1909. 

Pandit Gokaran Nath Misra, for the A ppel- 


lant 


Mr. Hamayun Mirsa, for the Besbondenté^ 

Order.—tThis appeal raises a quesiion 
of some difficulty under the Registration 
Act. A  mortgage.deed was executed on 


Judge meant to lay down the proposition the 21st March 1903. It was presented 


that an agricultural tenancy created by a 
mortgages in possession. must necessarily 
determine when the mortgagee’sa interest is 
extinguished by redemption of the mortgage, 
we are unable to follow him. 

The order is that the appeal be dismissed 
with costs. 

Appeal dismissed. 

(1) “Second Oivil Appeal No. 206 of 1906, decided 

by Mr. Griffin, on 22nd June 1906, 





(8. o.-14 0. O. 207.) 
OUDH JUDICIAL OOMMISSIONER’S ` 
COURT. 
Szcoxp Orv Arrear No. 94 or 1910. 
May 29, 1911. 
Present:—Mr. Evans, J. O., and 
Mr. Lindsay, A. J. O. | 
RAMJI MAL—DrzrANDANT—ÀPPELLANT — 
cereus . 
Saiyed WAZIR HUSAIN— PLAINTIFF 
AED ANOTHNH-—DERFENDAET— RESPONDENTS. 


Regtstration Act (III of 1877), s3. 84 and 87— Regis- 


for registration on the 17th Jul» 1903. The 
executants did not then appear and a process 
was issued to compel their appearance. They 
appoared and admitted the execution on the 
Sth and 29th July 1903. 

P Under section 34 of the Registration Ach 
(ILI of 1877), no document can be registered 
unless the persons executing the document 
appear before the Registering Offloer within 
the time allowed for presentation under sec- 
tion 28 of the Act. That period is four months 
from the date of execution. -It is further 
provided that, if owing to urgent necessity or 
unavoidable accident, the executants do not 


appear, the Registrar may order registration 


upon paymemtof certain fines. The usual 
procedure-in cases of this kind is for the 
Sub Registrar to subrfit to the Registrar a 
a report stating the facts and then the 
Registrar ofders registration. In this 
particular case this progedure was not 
followed and the Sub Registrar, in contra- 
vention of the provisions of this section, ‘re- " 


Mujib-uns-nisa v. Abdul Rahim (3). 
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gistered the document. The learned Judge 
held that, as it was not pleaded that the non- 
appearance of the executante was owing to 
urgent necessity or unavoidable accident, if 
any reference had been made to the Begintrar, 
he would not have allowed registration. 
He, therefore, held that the Sub-Registrar 
acted without jurisdiction inregistering the 
document and, therefore, the mortgage-deed 
was not duly registered and had no priority 
over a mortgage-deed, which had been exe- 
cuted and registered on the lst May 1908. ` 
In appeal it is contended that this defect 
18 cured by the provisions of section 87 of 
the Registration Act and that the mistake of 


the Sub-Registrar was merely a defect in 


procedure. The contention of the other side 
is that there was clearly & want of juriadic- 
tion and, therefore, there was no registration. 
The rulicgs cited on behalf of the appellant 


‘are Sah Mukhun Lal v. Sah Koondan Lal (1) 


and Bhagat Singh v. Gauhar (9). The re- 
spondents rely on the case of “Musamma} 
There i8 
also one ruling of the Bombay High Oonurt 
in the cage of Shekh Adam Isufbhai v. Jamna- 


das Raschordas (4), where it was apparently: 


held that a certificate given under section 60 
of the Registration Act was sufficient to make 
the registration valid eventhough there had 
been an error in accepting it for regis- 
tration. There is also & case reported as 
Hardei v. Ram Lal(5),in which a great many 
authorities in connection with this question 
are cited. None of these rulings are exact 
authorities upon this precise point because in 
this case itis clear that the only person 
authorised to direct registration was the 
Registrar, and the Sub-Registrar appears to 
have considered himself authorixed to direct 
registration in spite of the specific provisions 
of the law. As there is no ruling of this 
Court on the point, I certify that this appeal 
should be heard by a Bench of two Judges. 


J udgment.—tThe facts of this case 


are given in the referring order of this Court, 
dated the 18th, November 1910, and the gole 
point for demsion is, whether, a mortgage- 
deed, dated the 21st March 1903, held by the 
appellant Ramji Mal oan be held to be one 
duly registered according to law. 


CE 'R. 1890. 

(8) 50. W. N. 174 (P. O); 11 M. L. J. 58; 23 A 288, 
8 Bom. L. R. 114. 

(4) 17 B. Ot (5) A. W. N. (1889) 101. 


INDIAN OASES. 


- 19i 


It may-be conceded that the provisions of 
section 34 of the Registration Act have not 
been complied with. The persons executing 
the document did not appear before the Regis- 
tering Officer within the time allowed for. 
presentation under section 23 of the Act 
and, assuming that their non-appearance was 
owing to urgent necessity or unavoidable &c- 
cident, & direotion oould have been obtained 
from the Registrar allowing registration on 
payment of a fine, byt no direction to this 
effect was obtained from the Registrar by 
the Sub-Registrar who ordered registration: 
himself in contravention of the provisions of 
this section. The substantial question which 
arises is whether this failure to comply strictly 
with the provisions of this seotion is cured 
by the provisions of section 87 of the Aot. 
The learned Judge was of opinion that the 
Sub-Registrar acted without jurisdiction and, 


‘therefore, he was unable to hold that the 


mortgage-deed was dul; registered according 
to law. 

We are of opinion that the provisions of 
section 84 of the Registration Act are 
merely directory and it was not the intentioa 
of the Legislature to render invalid any re- 
gistration effected in good faith contrary to 
the strict directions contained in this section. 
The earliest case to which we may refer is 
Sah Mukhun Lal Panday v. Sah Koondan Lal 
(1). In that case a deed of sale was regis- 
tered although the vendor did not appear be- 
fore the Registering Offleer and admit exe- 
cution. The Registering Officer having satis- 
fled himself by the deposition of witnesses 


that the deed had been exeouted ordered re- 


gistration. Upon this point, their Lordships 
of the Privy Council remark as below :— 
‘There can be no doubt that the Register- 
ing Officer acted in contravention of seo- 
tion 86 in registering the deed without the 


"vendors having appeared before him; but it 


is not necessary for their Lordships to deter- 
mine whether the registration was.a nullity, 
or whether the error was one of which a 
stranger to the deed could take advantage. It 
may, however, be observed that there are no 
words in section 86 declaring that the regis- 
tration of a deed ahall be null and void if 
made without the appearance of the persons 


. who executed it;and it is very doubtful 


whether the words of that section are not 
merely directory to the Registering Officer 
for the benefit of the partiea to the deed, 
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and whether his acting without the appear- 
ance of the parties and upon evidence 
instead of the admission of the parties of 
the execution of the deed was more than a 
defect in procedure within the meaning of 
section 88." And, further on, they say,— it 
is scarcely reasonable to suppose that it was 
the intention of the Legislature that every 
registration of & deed should be null and void 
by reason of a non-compliance with the provi- 
sions of sections 19, 21 or 88 or other similar 
provisions. It is rather to be inferred that 
the Legislature intended that such errors or 
defects should be classed under the general 
words ' defect in procedure ’in section 88 of 
the Act, so that innocent and ignorant persons 
should not be deprived of their property 
through any error or inadvertence of a public 
officer, on whom they would naturally place 
reliance. If the Registering Officer refuses to 
register, the mistake may be rectified upon 
appeal under section 83, or upon petition under 
section 84, as the ogse may be; bub if he 
registers where he ought not to register, in- 
nocent persons may be misled and may not 
discover, until ib is too late to rectify it, the 
error by which, if the registration is in conse- 
quence of it is to be treated as a nullity, they 
may be deprived of their just righta." 

The second case 18 that of Muhammad E was 
v. Biri Lali(0). In that case a document was 
registered contrary to the provisions of section 
85 of the Registration Aot (VIII of 1871) 
and their Lordships at the end of their judg- 
ment referred with approval to their former 
decision in Sah Mukhun Lall v. Sah Koondan 
Lali (1) to the effect that the registration of 
a deed is not necessarily invalid by reason of 
the failure on the part of the Registering 
Officer to comply with the provisions of the 
Registration Aot. 

The plaintiff-respondent relies on the case of 
Musammai Majtb-un-nisa v. Abdur Rahim (7). 
thia is also a decision of the Privy Council. In 
that case a deed was presented for registration 
a persou holding a power-of-attorney from 
the executant, but the executant had died 
before the document was presented for regis- 
ration and the Registrer was aware of the 
fact. Their Lordships held that the error of 
the Registrar was nob one of procedure but 
one of a more radical character and the Regis- 
trar had no jurisdiction to register the deed, 

(8) 1 A. 465; 41. A. 106, 

(7) 23 A. 283. 
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because he knew that he was asked to register 
the document by a person having a power-of- 
attorney from a dead man. In these circum- 
stances, they held tha, there was no jurisdiction. 
This caseis easily distinguishable from the 
present one as it is obvious that the document 
war registered at the request of a person who 
had no anthority to present it for registration. 

Avother case referred to is that ‘of Bhagat 
Singh v. Ram Narain (8). In that case & 
document was executed on the 7th October 
1879. It was actually presented for registra- 
tion on the 13th January 1881. The learned 
Judges of the Chief Court held that as the 
document waa presented for registration fifteen 
months after execution it was not ow that 
date capable of regiatration and decided that 
the defect was not cured by the provisions of 
section 87 of the Registration Aot, beoause the 
defect was one which affected the authority 
of the Registering Officer to register at all. 
In both thecases relied on by the respondents, 
the defect consisted in receiving a document 
for registration without jurisdiction to receive 
it at all and such a defect 18 not one of proce- 
dure, but one which renders the registration 
of no effect. 

In the present case, the Sub-Registrar was 
legally authorised to accept the docament for 
registration and the. non-compliance by him 
with'the strict provisions of section 34 of the 
Aob is, in our judgment, merely & defect in 
procedure which is oured by sedtion 8&7. 
The Act nowhere lays down that the regis- 
tration of a document contrary to the strict 
provisions of section Sí is spe facto null 
and void. 

This being our view of the law, it follows 
that this appeal must be accepted. s 

It is urged on behalf of the- plaintif-res- . 
pondent that his mortgage-deed, dated the lst 
May 1993, was in part a renewal of a former 
mortgage-deed, dated the 24th October 1902, 
for Ra. 206 and to this extent he has priority 
over the appellant. 
accept the appeal and grant a decree in 
favour of the plaintiff-respondent for the 
gum claimetl with costs and interest at six 
per cent. per annum from the date of anit 
to that of payment. If payment is not 
made within six months the property will be 
sold. The partiesagree that it oan be sold 
free of mortgage socording to the provisions 


of Order XXXIV, rules 12 and 13, p thg 
(8) 88 P, R. 1888. 


Tbis is admitted. We 
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Code of Civil Procedure, the first claim on the 
property being Bs. 206 due to the plaintiff- 
respondent under the mortgage of October 
1902, and the second being the amount due 
to the appellant under his mortgage, dated 
the 23rd March 1908, and the balance can 
be applied to satisfy the amount left due to 
the plaintiff-respondent. under his mortgage. 
If any residue.is left it is to be paid to the 
mortgagor-respondent No. 2. The appellant 
is entitled to his costa in all the Oourts from 


the respondents. 
Appeal accepted, - 


(s. 0. 140. O. 314) 
OUDH JUDICIAL OOMMISSIONER' E 
COURT. . 
- Bzooxp Civit Arrar No. 216 or 1910. 
February 15, 1911. 
Fresent:—Mr. Evans, J. O. 
Mwammat ASALAT FATIMA-—PLADIIIFF 
i TOTSNS 

Lala SHAMBHU DAYAL AND ANOTHER— 
: DEFENDANTS. 

Rogistration—Immoveable over Rs. 1CO in 
value given in Liew of dower to hisanife by a Muhammadan 
—fale—Tranafer pf Property Act (IV of 1882), s. 54. - 

A transfer by a Muhammadan of immoveable pro- 
perty of the value of ‘over Ra. lOO in favour of his 
wife in lieu of «dower is a sale and oannot be 
recognised unless made by s registered instrument, 

Abbas Al: v. Karim Bakhsh, 18 O. W. N. 100; 
4 Ind. Oas. 466, followed. 

Mir Zaman Khas v. Musafarnat Ghulam Fatima, 88 
P. R, 1901; 145 P. L. E. 1001, Ghulam Rasa v. Sardar 
Khan, 86 P. B. 1902 ; 4 P. L- R. 1903, distinguished. 

Appeal against the decree of the District 
Judge, Ree Bareli; dated 28th -Maroh 1910, 
confirming that of the Sub-Judge, Partab- 
garh, dated 8th September 1909. 

Mr. Samiullah Beg, for the Appellant. 

: Mr. Ram Oharas, for the Respondents. 

Jadgment.—tThis is an appeal against - 
an order of the District Judge of Rae Bareli 
ypholding & decision of the Subordinate Judge 
of Partabgarh dismissing the appellant’s claim 
for a declaratory decree. 

A two-snnas share in a village was attach- 
ed by the respondent Shambhu Dayal in exe- 
cution of his decree agdinst Kashif Husain, 
the husband of the appellant. She took objeo- 
tions in the execution departinent on the 
ground that the pgoperty was her own and 
» these objections having been dismisssd 
“she instituted the present suit on the 
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9th . August 1909. The plaint sets forth 
that on the date after her marriage to Kashif 


“Husain 10 years ago he made an oral gift 


of his share to. her in lieu of dower aud, 
therefore, her -husband had no longer any 
interest in the property which could be sold 
in execution of a decree against him. She 
asked for declaration to tHat effect. <A pre- 
liminary issue waafixed whether the property, 
` worth more than He. 5,000, could be trans- 
ferred in lieu of dower by an oral agreement, 
or whether the transfer to be effectual should 
be made by a registered instrumént. “After 


consideration of all the authoritiea which are ` 


sob forth in the judgment of thé Court below, 
ib was decided that a transfer of immoveable 
property by a Muhammadan to his wife in 
lien of dower was a sale covered by the pro- 
visions of section 54 of the Transfer of Pro- 
perty Act. The latest ruling on the subject 


Z is the cage of Abbas Ali v. Karim Bakhsh (1). 


On appeal I am referred to two rulings of 


the Punjab Ohief Court:—HMir Zaman Khan | 


v. Musammat Ghulam Fatima (2) and 
Ghulam Rasa v. Sardar Khan (8). These 
were decisivzs passed in preemption suits 
aod it was held that atransfer of immove- 
able property by a husband to his wife in 


. lien of dower was nota sale, but to a great ` 


extenta gift and, therefore, not subject to 
pre-emption. The ruling of Mehmood, J., in 
Fida Ali v. Musoffer Al (4); waa- noe ap- 
proved of. In'my opinion, these Punjab rul- 
ings have no bearing on the present case. 
those cases it had to be decided whether there 
bad been & real transfer which would give 
rise to*pre-emplion and where there is a 
transfer between husband and wife it: was 


ruled by the Punjab Ohief Oourt that sucha . 


transfer would give no cenae of action against 
& would-be pre-emptor. In the present case 
the appellant’s olaim is based on the assump- 
tion that there has been a real transfer and 
the only point for decision is, whether such.a 
transfer as is set .up by the appellant can 
be proved by & verbal agreement. Upon 
this point I am of opinion that the ruling of 


‘the Oalentta High Court in Abbas Aly v. 


Karim Bakhsh (1), should be followed and 
the transfer set up by the appellant cannot 
be recognized because it was not effected by a 


(1) 13 0. W. N. 160; 4 Ind. Cas. 466. 
(a) 88 P, B. 1001 ; 145 P. L. B. 1901. 
(3) 86 P. E. 1902; 4 P. L. B. 1908. 
(4) 5 A. 65. 
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registered instrument, the value of the pros 
perty being over Hs. 100. 

The last contention on behalf of the —9 
lant ia . based upon the raling of the Allah- 
abad High Court in Als Bakhsh v. Allahdad 
Khan (5); bnt this is a ruling as to the 
title of a Muhammadan widow to rewain in 
possession of her husband’s property until her 
dower-debt is satisüed. I fail to see what 
possible application it can have to the present 
case. The appellant is not a Muha&mmadan 
widow; her husband is alive. The appeal 
fails and 3 is dismissed with coats. 


Appeal dismissed. 
(5) 33 A. 551, 6 Ind, Cas. 970,7 A. L. J. 687. 


Li 





(s. 0. € L. B. B. 16.) 

LOWER BURMA OHIEF OOURT. 
Sxcomp Crvit APPNAL No. 264 or 1910. 
February 16, I911. 
Preseni:—Mr. Hartnoll, Offg. Chief Judge. 
LU GALE amp ANOTHRER——À PPBLLANTSB 
MAUNG SEIN—DurzrxpanT. 

Buddist Law —Inheriance—Knwin or marriage 
portion —Husbasá— Parenta-in law. 

To constitute o gift of kanton, ib is not necessary 
that the property should be given by the parents of 
the bridegroom. 

Where a-gift of certain property has been given os 
a kanwin at the time of the marrage ceremony and 
whore such property has been delivered into the 
possession of the bride, the husband is entitled to 
inherit such property os against the parente. in-law 
even if the bride dies childlazs in. hor parenta' house. 

Hla Aung v. Ma E, 1 Oban, Toons. L. O. 8, distingu- 
ishod. 


Mr. Agabag, for the Appellants. . 


Judgment.—Iin thiscase Maung Sen - 


and one Ma Sein Me, who is now deceased, 
were maerried.- Some eight months after the 
marriage, Ma Sein Me died in the house of 
her parents. Mauog Sein now sues her 
parents to recover certain gold ornaments 
which he alleges were given to his wife at 
the marriage as a marriage portion kanwan). 
The defence was that the ornaments were 
merely displayed for show and not given as 
' kanwin,' and farther that no delivery of 


possession was proved. Both the lower. 


Courts have held against the parents-in-law 
on these points, and,from a perusal of the 
judgments and after hearing Mr. Ags- 
beg, I see no reason to doubt the oorrecíness 
of the findings on these points. Ib seems 
clear that the ornamenta were specifically 
given as ‘` kantwin' nt the marriage, and that 


then they were kept in charge of the mother- 
in-law ina bor, and that on two oocasions 
they were taken and worn by the bride. 

I conour in holding that the ornaments 
were given as kamwin’ and reduced to the 
possession of Ma Sein Me, 

One of the grounds of appeal was that to 
constitute a gift of 'kanwin' the property 
must be given by the parents of the bride- 
groom. This was not argued on the hearing 
of the appeal, and I know-of no anthority 
for holding that the parents of the bride 
could not make a gift of ‘kantwin’. : 

"It was further urged that even if.it were 
proved that the property was given as ` kan- 
win,’ and that the gift was acoompanied by 
delivery of possession, Maung Sein could 
not claim more than one half of the same, 
tide hla Aung v. Ma B (1). This case does 
not seem to me to have any bearing on the 
present one, as ib was not found that the pro- 
perty in dispute init was given as kamtoin.’ 
The texta that deal with the question of the 
inheritance of ' kanwin ' are contained in gec- 
cions 320 to 328 of the Digest of Buddhist 
Liw, Volume I, and I have studied and read 
them carefully. From a consideration of them 
there seams to be no doubt thatthe rule is 
that, where a gift of certain property has 
bean given as kantin’ at the time of the 
marriage ceremony, and where such property 
has been delivered into the possession of the 
bride, even if the bride dies childless in her 
paranta’ house, the hasbind is entitled to 
inherit such property as against the parents- 
in-law. Wherever  kamwin is specifically. 
‘mentioned, this is the rule laid down, and 
considering the texts as a whole, the weight 
of authority is, in my opinion,in favour of 
this view. 

I accordingly dismiss this appeal. 


Appeal dismissed, 
(1) 1 Oban, Toons. L. O. 8. : 


- 
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(a c. 6 L. B. B. 17.) 
LOWER BURMA OHIEF COURT. 
First Crvit Apprat No, 76 or 1910. 
May 26, 1911. 
"Present; —Mr. Justice Hartnoll, Offg. Uhief 
^  ' Judge, and Mr. Justice Twomey. 
ho Veda GOVINDABAWMY PILLAY— 
PLAINTIYR— APPELLANT 


versus 
. K. V. K. KOOLAYAPPA ROWTHER— 
DETEN DANT— HESPOKDIRT. 
\ Bvidencs—Pracies--Dismisbal of suit on basis of 
evidence of : a witness—Refusal to saamine other iit- 
nesses— Pleadings— Inconsistent pleadings. 

Plaintiff sued the defendent to recovera certain 
sum of money in consequence of a breach of contract. 
In course of the suit, the -plaintiff contended thet 
under a contract to deliver “Ohing” or “smali” mills 
rice, mther the delivery of “Ohina” or “small” mills 
pice or the delivery of special big mills rice would be 

good delivery. After issues were framed, the evi- 
ane of one of plaintiff's witnesses was taken bui 
this evidenoo was unfavourable to plaintiff. The 

laintiff intimated his wish to call sevornl| other 
Lilin panes in sup of his contention. But the 
Oourt dismissed the suit without taking the evidence 
of these witnessas: . 

" Held, that the plaintiff did not take up any inoon- 
sistant positions andthat the mere fact that the 
evidence of one witness was unfavourable to him 
was not & good ground for dismissing the suit 
without examining the other witnesses which he 
wished to examine. i 

' Looloo Singh v. Rajendur Laha, BW, B 384; Gopee 
Ojha v. Hur Gobind Singh, 12 W. B 220; Jemount 
Bingjes Ubby Bimgjes v. JS Bingjes Ubby Singyee, 
$ M. 1. A. 424, and Sak “Ibhram v. Shack Suleman, 
9 B. 146, relied upon. 

' Mr. R., 9. Dantra, for the Appellant. 


Mr. N. M. Cowasjee, for the Respondent. 


Judgment. 
i Hartnoll, C, J.——The appellant brought a 
anit agninst reapondent to recoveracertain sum 
of money in consequences of breach of contract. 
In the conr se of the suif the appellant contend- 
ed that under a contract to deliver ' Ohina'or 
‘small’ milla rice etther the delivery of 
‘Ohina’ or small’ milla rica, or the delivery 
of special big mills rice would be a good de- 
livery. The respondent, on the other hand, 
contended that under such a contract the de- 
livery of special big mills rice would not be 
a good delivery. An issue was fixed on the 
point, and while it was being tried one Menasi 
was examined. As the learned Judge con- 
sidered that Menasi's evidence was unfavour- 
able to the appellgnt he called on appellant's 
Counsel to show canse why the suit should not 
be dismissed in consequence of it, whereupon , 
Counsal stated that he wished to call several 
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other witnesses in support of his oontention. 
The Judge then intimated that after Menasi’s 
evidence he could not find in favour of appel- 
He then made further re- 
marks on the distinction between small mills 
and special quality rico and dismissed the 
I am unable to see that the appellant 
took up any inconsistent positions. His case 
was that under a contract to supply ‘Ohina’ 
or ‘small’ mills rice special quality big mills 
rice would be & good delivery. The mere 


fact that Menasi’s evidence was unfavourable 


to the appellant was not a good ground for 
the dismissal of the suit without examining 
the other witnesses which appellant wished to 
produce. In support of this opinion I would 
quote the cases of Looloo Singh v. Rajendur 
Laha (1), Gopes Ojha v. Hur Gobind Singh 
(2), Jenount Singiee Ubby Stngies v. Jet 
Singies Ubby Singjesi(3) and Shaskh Ibhram v. ` 
Shaik Suleman (4): I would remand the case 
baok to the original side under Order XLI, 
rule 25 with the following instruction :— 
The trial of the second issue should ba pro- 
ceeded with, all witnesses produced by either 
side being examined, and a finding should be 
recorded on it. If that finding ia in favour 
of the respondent, the proceedings should be 
returned tothis Court for orders. If the 
finding is in favour of the appellant the re- 


‘maining relevant issues should then be tried 


and findings on them recorded when the pro, 
oeedings should be returned to this Court for 
orders. i 

` - Twomey, JI concur. 


(1) 8 W. R. 804. 

(3) 12 W. R. 229. 
2 2 X. I. A. 494. 
ta). 0 B. 148. 


Cass remanded. 





(a. c. 8 A. L. J. 649.) 
ALLAHABAD HIGH OOURT. 
Firer Orvin AprpzsAL No. 445 or 1909- 
May 8, 1911. 

Present: —Mr. Richards, K. O., Ohief Justice, 
and Mr. Justice Banerji 
BHAGWATI PRASAD AND OTHERB8— 
DirzasspixTS— ÁTPELLANT3 


POTTS 
GANGA PRASAD axp O1HER8— PLAINTIFFS 
RESPONDENTS. 

Hindu La — Joint family—Alienation by father— | 


= 
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Antacedent debt —Ya müy necessity — Liability of 8014—. 
Immoral debt. 
ere & mortgage is executed by the father ofa 


Wh 
joint Hindu family in lieu of an antecedent debt, 


it is binding upon his sons, and ib is not necessary to 
prove that the antecedent debt was for family 
necessity. ; 

if the debt in lieu of whioh the mo was ere- 
outed is a debb which is not for the ürsi time incurred 
at the time of the mortgage buta debt which existed 
prior to. and independently of, such mortgage, and was 
a bona fide debt, that is, was nota debt. oolourably in- 
ourred far the purpose of forming the basis of a subse- 
quent mortgage or other similar object, that would be 
an antecedent debt for which the mortgage effected by 
the father would be binding on his sons and grand- 
Monk. ý MEN 

Ohandra Deo Singh v. Mata Prashad, 81 A. 170; 1 
Ind. Oas. 4790; 8 A. I. J. 303 (F. B.): Badri Prashad 
v. Madan Lal, 16 A. 75, relied upon. 

Evidence of general immorality and extravagance 
is not sufficient to relieve a son of his pious liability 
to pay his father’s debt unless he can show that the 
debt was incurred for immoral or impious purposes. 


First appeal from a decree of the Extra - 


Additional Subordinate Judge of Aligarh. 

Mr. Nihal Ohasd (with him Mr. J. N. 
Ohaudri), for the Appellants. 

Mr. Sundar Lal, for the Respondents. 

Judgment.- This appeal arises out 
of a suit brought by the-plaintiffs-respondenta 
for sale upon a mortgage for Ra. 4,500, 
executed on the Sth of June 1890, by one 
Bhawani Prasad, whose sons and grandsons 
are the defendants Nos. 1-5 and 16. The 
mortgage was in favour of Sham Lal, Misri 
Lal, and Deeraj. Desraj, mortgagee, ia one 
of the plaintiffs, and the other plaintiffs are 
the representatives-in-interest of the other 
two mort gagees. The mortgage in question 
was made inorder to pay off a mórügage 
of the 7th of June 1858, upon whioh & sum 
of Ra. 1,972 11.6 was due. and also to pay 
off another mortgage for 2.000 ere- 
cuted in faveur of one Khiali Ram, on the 
8th of March 1888. A small part of the 
o»unsideration was money taken iu cash at the 
time of the execution of the mortgage 
bond. ‘The defendants, who now represent 
the original mortgagor, Bhawani Prasad; 
contended that the debte in lien of which 
the mortgage in question -was executed, 
were not inc for family necessities, 
aud were also tain with immorality, and 
that, thererore, the mo 
on them and their int 
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sisted of antecedent debts, that is, debts 
which had been incurred by Bhawani Prasad 


-long prior to the. date of the mortgage in 


question. It has been held by their Lord- 
shipa of the Privy Council, and the rulings 
of this Court are &lio to the effect, that 
if a mortgage. is executed by the father in 
leu of an aptecedent debt, it is binding 
on the sons if it is not tainted with im- 
morality. Aa the debts due upon the mort 
gages of the 7th of Jnfie 1888, and the 8th 
of March 1689, were antecedent debts, so 
much of the consideration for the bond in 
question, as represents the amounts payable 
under those antecedent bonds, is binding on 
the defendants. Mr. Nihal Ohand, on behalf 
of the appellants, oonténds that those debts 
would not be binding on the sons and 
grandsons of Bhawani, Prasad, unless the 
plaintiffs oould show that the antecedent 
debts were incurred for family necessity, 
and he further contends that those anteoe- 
dent debts were tainted with immorality. 

We are unable to &ooepb his first con- 
tention. It has not been held: in any case 
that the antecedent-debt must be one 
which was inourred' for family feoeesity. 
The latest case on the point in this Court ia 
that of Ohandra Deo Ningh v. Mata Prasad(1). 
In that case the majority of the Oourt held 
that ifthe debt in lieu of which, or for 
the payment of which, the mortgage was 
made, is a debt which is not for the first 
tima incurred at the time of the mort- 
gage but a ddbb which existed prior to 
and independently of auch mortgage, and 
was a bonatide debt, that is, was not a debt 
eolourably: incurred for the purpose of form- 
ing a basis for & subaequont mo e, or: 
sale, or other simliar objsot, that would ba 
an anteosdent debt for which the mortgaga ' 
made by the father would be binding on 
the sons and grandsons. The same view 
was taken in tbe Fall Bench vase of 
Badri Prasad v. Madan Lal (2). We have 
not been referred to any case in whioh 
it was held that the antecedent debt must ` 
have been a debt incarred for the necassities 
of. the joint family. 

Aa for the allegation of the defendants that 
the antecedent ebte for the payment- of 
which the mortgage in suit was execated, 


were incurred for immoral purposes, we are 
81 A. 176, 1 Ind. Oas. 470;6 A, L, J. 283 CF. B) 
5 TS 
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not satisfied that that is go. The evidence 
‘which the defendants have adduced, if true, 
does not show beyond this that Bhawani 
Prasad was a man of extravagant habits, 
who kept a prostitute. But it has been 
held that evidence of general immorality 
and extravagance isnot sufficient to enable 
& BOn to escape his pious ligbility to pay 
his father’s debt unless he could show that 
the debt was inourred -for an immoral or 
impious purpose. The learned Subordinate 
- Judge who had the advantage of seeing the 
witnesses and observing their demeanour, was 
not satisfied as to the credibility of the wit- 
` nesses examined on behalf of the-defendants. 
We see no.reason to come to & different con- 
clugion. 
~ If we allow for, as we must do, the 
antecedent debta, for the payment of which 
the mortgage in question was executed, there 
wil be a small sum of about Hs. 300 and 
odd which the appellants contend was taken 
in cash at the time of the exeoution of the 
mortgage by Bhawani Prasad, and as to 
which there is no evidence, that this portion 


of the loan was taken for family necessity. 


We should beinclined to accept this con- 
tention and to deduct that sum and interest 
thereon from the amount of the claim; but 
in view of the fact that the learned Advocate 
for the respondents bas withdrawn his ob- 
jections finder Order XLI, rule 22 of the 
Code of Civil Procedure, in respect of com- 
pound interest, the learned Oounsel for the 
appellants, wisely, as we think, does not 
press the appeal in regard to this amall gum 
of Re. 800.odd. | 

Tha result, therefore, i8 that the decree 
of the Court below must be affirmed, and 
this appeal must fail, We accordingly 
dismias the appeal, but extend the time for 
payment of the mortgage amount for & period 
of six months from this date. In other reg- 
pects we affirm the decree of the Court 
below. The respondents will have their costs 
of this appeal, 


~ 


Appeal dismited. 
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(s. 0. 8 A. L. J. 552.) 
ALLAHABAD HIGH COURT. 
Sxoowp Civin APpuar No. 721 or 1910. 
January 28, 1911. 
Preseni:— Bir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji 


; AND o 
May 6, 1911. 
Presmi:— Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Banerji, 
BAUDEO SAHAI—-APPELLAET 
tersus 

HARBANS AND ANOTHER— ReseoxDEnTs. 

Ohamperty-~Agresment to provide funds for litigation, 
validity  of—Public Policy— Assignment —Raght of 
third party to $m peach. 

There may be a valid transfer of property for 


the purpose of financing & sult upon terms that 


the property or the proceeds realized from the 
litigation shall be divided between the transferor and 
transferee, irrespective of the fact whether or not 
there was an agreement for the payment of oon- 
sideration “wm or lose”. The duty = the Courtin 
Much a case is to determine whether or not the 
agreoment to supply funds isa fair agreement and 
is not inequitable, extortionate and unoonsionable nor 
incurred for an improper purpose aos for the purpose 
of gambling in litigation or of injuring or oppressing 
others by encouraging unrighteous suits, 

Ram Qoomar Coomdoo v. Chunder Kanto Hukerii, 4 
I. A. 23; 2 O. 238, followed. ' 
Although i in ordinary cages, the rule is that where 
an assignee suos on his assignment and proves it, an 
adverse party cannot take ihe objection that there 
was no consideration. Yet this rule does not apply 
where the transferor is n party to the litigation and 
pleads thet the transfer was flotitiousg and without 

oonsideration. 
12 B. 688, 
referred to. 

Second appeal from &  deoree of the Addi- 
tiondl Judge .of Meerut, reversing that 
of the Muosif of Kairana. 

Mr. A. H. O. Hamilton, for the A ppellant. 

Mr. Sttal Prasad Ghosh, for the Respond- 
enta. 


Judgment. 

Stanley, C, J.—This appeal arises out of 
a suit for sale on a mortgage of the 7th 
of December 1894, exeonted by Musammat 
Dhapuin favour Kashmiri Dass and Paras 
Ram. The interest of the mortgagees be- 


came vested in one Sri Ram, and he, on 
the 5th of February 1901, conveycd his 
mortgagee rights £ 


e plaintiff. In 1902, 
at Dhapo, exeonieda 
roperty infavour of 
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the 5th of February 1901, was fictitious and 
without considertion and that he was the 
real owner of the mortgagee rights. 

The Oourt of firat instance decreed the 
plaintiff's claim for sale of half of the pro- 
perty, but upon appeal this decrees was set 
aside and the suit of the plaintiff dismissed 
ts toto. The ground upon which the 
learned Additional District Judge dismissed 
the suit was, that the alleged deed of sale 
was fictitious and was illegal in view of the 
fact that there was no present consideration 
paid. In his judgment he observed,— The 
Munaif fcund that no money passed and that 
intention waa that plaintiff should try his 
luck in suit.” Then the learned Judge 
refera to the authorities to be found in Mr. 
Gour's Work on the Transfer of Property 
Aot, and later on remarks, — 

"If the arrangement was that proceeds 
should be divided after suit and realisation 
of money without any agreement as to the 
payment ofsome consideration in any oase 
win or lose, it seems to me that the transac- 
tion cannot be regarded ag a bona fide con- 
veyance of a right, bat, on the other hand, 
must be looked on as & mere nominal. and 
fictitious tranafer having for ita object simply 
and solely the putting of plaintiff in a position 
to sue." 

He, accordingly, holding this view.of the 
law, dismissed the plaintifi'a suit. 

The principal questicn argued in ihis appeal 
is that the view of the law propounded by 
the léarned Judge is erroneous, and thig oon- 
tention is, in our judgment, well founded. The 
leefned Judge was of opinion that an arrange- 
ment made on atransfer of property, that the 
property or the proceeds of the property after 
suit should be divided between the transferor 
and transferee would not be a binding agree- 
ment as being opposed to public policy but 
must be regarded a8 a nominal and fictitious 
transaction, unless there was also an agree- 
. ment as to the payment of some consideration 
in any case win or loe.” This is not the law 
as it is laid down by their Lordships of the 
Privy Council. The law is stated in Ram 
Ooomar Ooondos v. Ohunder Canto Mookern 
(1), as follows, — ` 

“Their Lordships think it may properly 
` be inferred from the decisions above referred 
to, and especially those of this tribunal, that 


a fair agreement io supply furds to 
(1) 4 L A. 28; 2 O. 283, 


* 


INDIAN OASHS. | 


1958 


carry on & suit in consideration of hav- 
ing & share of the property, if recovered, 
ought not to be regarded es being per se 
opposed to publie policy. Indosd, cases may 
be easily supposed in which it would be in 
furtherance of right and justice, and 
necessary to resist oppression, that a suitor, 
who had a just title to property, and no 
means exoept the property itself, should ba 
assisted in this manner. Bant agreements of 
this kind ought to be carefully watched, and 
when found to extortionate and unconsoion- 
able, so as to be inequitable-. againat 
the party; or to be made, not with 
the bona fide object of assisting a claim 
believed to be just, and of obtaining a 
reasonable recompense therefor, but for im- 
proper objects, as for the purpose of gambling 
in litigation, or of injuring or oppressing 
others by abetting and encouraging un- 
righteous suits, so as to-be contrary to 
public policy, effect ought not to be given to, 
them.” < 

This language is olear and precise and 
is authority for the proposition which 
has been pressed before ua in argument 
by the learned Counsel for the appellant, 
namely, that there may be a valid transfer of 
property for the purpose of the financing of 
& suit upon the terms that the property or the 
proceeds realised from the litigation shall 
be divided between the transferor and trans- 
feree irrespective of the fact whether or not 
there was any agreement for the payment of 
consideration “win or lose.” The duty of 
the Court in such & case is to determine 
whether or not the agreement is & fair agree- 
ment to supply funds and 18 not of the nature 
referred to in the later portion of the re. 
marks of their Lordships. Under these cir- 
cumstances, it appears to us that before we 
determine this appeal we should have a find- 
ing upon the following issue, namely, when 
ther, in viéw of the ruling of their Lordships 
of the Privy Counoil, the transfer in this case 
was b valid transfer. 

The learned Counsel for the sppellant 
objects to our referring this issue, on thea 
ground that where an assignee sues on his 
assignment, and proves the sssignment, an 
adverse party cannot take the objection that 
there was no consideration. We do not. 
think that the ordinary rule applies to the cir- 
cumstances of the present case. Thetransferor 


‘is a party to the litigation and he pleaded 
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that the sale-deed transferring the mortgage 
was fictitious and without consideration, and 


that he was the real owner of the mostgagee 
righta. This plea did not, it is true, find 


favour with the learned Munsif, but the lower 


Appellate Court get aside the decree of the 
Munsifin toto. In the-case of Mamishankar 
Prangican v. Bat Muli (2), Birdwood and 
Parsons, JJ., held that, although in ordinary 
cases it is the rule that where an assignee sues 
on his assignment and proves if, an adverse 
party cannottake the objection that there was 
no consideration, yet that, under the particular 
circumstances ofthat case, that rule did not 
apply. Oneof the circumstances in that case was 
that there was on the record no admission of 
the assignment by the assignor. In the case 
before us so far from there being on the record 
an admission of the assignment by the assignor 
there was a direct denial by him that there 
was any valid transfer. We are supported in 
the view which we take, by this decision, 
which bas our approval, and we think that 
in the present case the Court was and is 
bound to determine whether or not the plea 
set up by Sri Ram and also by Harbans, 
namely, that the transfer was fictitions and 
without consideration is true in substance 
and in fact. We, therefore, must remit an 
issue upon the question, of | the validity of the 
transfer. 

There is also another ‘gigstion which . wo 
think ought, atthe sametimb,io be determined 
by thelower Appellate Court, namely, whether 
Musammat Dhapo held any, and if so, what 
portion of the- property which she purported 
to mortgage by adverse possession. Wea 
refer this issue as also the following issue: 
Whether, having regard to the rule laid 
down by their Lordships of the Privy Council, 
the assignment of the 5th of February 1901, 
was fictitious and without consideration. We 
refer these issues to the lower Appellate Court 
under Order XLI, rule 25. The Oourt shall 
take such additional evidence as may be 
tendered, and on return of the findings the 
parties will have the | usual ten days for filing 
objections. 

On return of the findings, the following 
order was passed:— 

Richards, C..J. and Banerji J—On the 
first jreue lared to ihe Court below, the 
firdirg «f ilat Ccurt is sgairst the plaintift- 


eprelent. An «aceplicn Fas keen isken ES 
(3) 12 B. 656. 
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that finding but the objections raise questions 
of fact which cannot be determined in second 
appeal. The learned Oounsel for the &ppel- 
lant asks us to re-consider the order by which 
we referred issues to the Court below. Even 
if we had power to do 80, we are not inclined 
to re-open the questions whioh were fully 
discussed and considered, and in regard to 
which &deoision oome to as a result of such 
consideration. We may also observe that we 
see no réason for thinking tkat the decision 
arrived at, to which one of us was a party, 
was incorrect. In view of the finding of the 
Court below on the first issue referred, the 
appeal must fail. We accordingly dismiss it 
with costa. 
Appeal dismissed. 





(s. 0.8 A. L. J. 660.) 
ALLAHABAD HIGH COURT. 
acon Orrin Aprgsn No. 431 or 1910. 
May 9, 1911. 

Present; —Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Baaai 
NITYANAND amp OTHBE8— À PPFLLAMTE 
verius 


BISHANLAL AND OTHEBS— RESPONDENTS. 
Appeal — Forum —Jwrisdiction—Bpecifio performance, 
suit for— HRelis] for cancellation of bond—Incidental 
relwf—Power of District Judge to hear appeal. 

In a suit for the specific performance of a contract of 
sale, if the plaintiff asks for concellation of a kale-deed 
in favour of a defendant-vendoe, the relief is merely 
Incidental to the main rellef, and an appeal Hes to 
the District Judge provided ‘that ihe value of the 
mein claim for specific performance is within, his 


Pirthi Singh v Maru Singh, 8 A. L. J. 200, 9 Ind. 
Cas. 576, distinguished. 

Second appeal from a decree of the Addi- 
tional Judge’ of Aligarh, reversing that of 
the Subordinate Judge. 

Mr. J. N. Ohaudri (with him Mesars. B. 
E. O'Conor and Tej Bahadur Sapru), for the 
Appellants. 

Messrs. Sundar Lal, Durga Okaran Banerst 
and Girdhar Lal Agarwala, for the Respond- 
enis. `’ 

J udgment.—tThis appeal arises out 
of a guit for specific performance of a contract 
for the rale of a house. The defendants 
appellanig are subsequent purchasers of the 
tcree which tren the finding of the Court 
below ves egrecd to be sold by the owners 
cf the Lovre to the plaintiff. A‘numker of 
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defences were pleaded. First, that the sale 


to the plaintiff was negotiated by one of two. 


brothers who had not the authority of the 
gther brother. Secondly, that ihe plaintiff 
represented that he was purchasing, not for 
himeelf but fora third party. Thirdly, that 
the appellants were transferees for value in 
good faith without notice of the previous con- 
tract with the defendants. 


In our opinion all these defences are con- ` 


cluded by the findings of the Court below. 
In our opinion, in coming to the oonolusion 
which the lower Appellate Oourt came to, no 
mistake in law was made: 

There was one other matter argued in 
the appeal, namely, that the claim being one 
to set aside a sale, the oonsideration for 
which was above Rs. 5,090, the appeal did 
‘not lie to the District Judge and the decree 
was wlira vires. 

The plaintiff, no doubt, set forth in clause 
(B) of the prayer in the plaint, a olaim that 
the deed of transfer in favour of the appel- 
lanta may be declared null and void as 
against the plaintiff. In our opinion the 
plaint and the prayer ought to be and can 
be read ag & olaim for specific performance 
against the owner of the house and sub- 
sequent purchasers who had bought with 
notice of the oontraob together with such 
indidéntal and proper relief as the Court 
ought to give in & suit of this nature. 

The learned Advocate for the appellants 
cited the case of Pirihi Singh v. Maru 
Singh (1). In that caso the plaintiff 
brougbt æ suit for sale on foot of e mortgage. 
He also made parties to the guit a number 
of other persons who had held prior 
encumbrances against the proparty, and he 
claimed that it might be declared that these 
prior encumbrances had been paid off and 
discharged. ln our opinion it is only neces- 
sary to state the nature of that suit to show 
that it was quite different from the presant 
suit. The present suit is neither more nor 
leas than a suit for specific performance of s 
contract against the original vendor and sub- 
sequent vendees with notice. The prayer, 
which the appellants contended was an inde- 
pendent cause of action, is merely an inciden- 
‘tal ‘relief to the claims for specific perform- 
noe of the contrast, : 

We dismiss the appeal with costa. 

. Appeal dismissed, 

(1) 8 A, L. J, 266; 0 Ind. Cus. 570. 


e 
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(s. o. 8 A, L. J. 678.) 
ALLAHABAD HIGH OOURT. . 
S#ooxp ÜiviL Aepaan No. 733 or 1910. | 
. May 10, 1911. 
Present; —Mr. Justice Karamat Husaingand 
Mr. Justice Ohamier. 
DATTA AND OTHUWRE— ÀPPELLANTS] 
versus 


KHEDU- —Hs*p0 spa, 

Otel Procedure Coda (Act V of 1908), se. 99, 107— 
Second Schedule of Oval Procedure Oode, 1908, part of 
the Was Mau alee amer ÜCouri—/Authority to 
mae raferance — of one of the parties to agreement 
—Abatement— Revocation. : 

The second Schedule to the Code of Oivil Procedure 
is as much an enactment asany other part of tho 
Code. If partios toa suit agree to refer their dispute 
to arbitration in an Appellate Court, that Court ought 
to refer the dispute to an arbitrator under paragraph 
8, Bohedule II, of the Oode, and if it omita to do ag, 
the defect cannot be cured by section 99 of the Code. 

The authority ofan arbitrator lis not necessarily 
revoked by the death of one of the parties to & pro- 
posed arbitration. ; 


Second appeal from the decree ef the Dis. 
trict Judge of Benaree, confirming that of 
the Additional Munsif.. 

Mr. Peary Lal Baneri, for the Appellants. 

Mr. Haribans Sahat, for the Respondent. 

Judgment.—When- this case was- 
before the lower Appellate Oourt, al! parties 
joined in an application to the Court that the 
matters in difference between them should 
be referred to arbitration, and an arbitrator 
was named in the application, The Ovurt 
declined to make a reference to arbitration 
because in ite Opihion Schedule II of the 
Oode of the Civil Procedure was no part 
of the Code, and, therefore, seotion 107 of 
the Code did not confer upon an Appellate 
Court the power to make a reference to 
arbitration, conferred upon Oourts of first 
instance. This view cannot be supported. 
The second Schedule tothe Code is as much 
eu enactment as any other part of the Oode, 
and there is no doubt that thelower Appellate 
Oourt in this case had power: to make a 
reference to arbitration as prayed by the 
parties. Under paragraph 8, Schedule II, the 
Court ougbt to have referred the matters in 
dispute to the arbitrator named in the applica- 


-tion. Ib is contended*that the error committed 


by the Court is cured by‘ section &9 of the 
Code. But inasmuch as the error resulted in 
the substitution of the Judge's decision for the 
decision of the arbitrator, it is impossible to 
hold that the case is governed by section 99 
of the Oude, Then it was suggested thai it 
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would be useless to remand this case to 
the lower Appellate Court, because one of the 
parties to the original application has died. 
It seems clear, however, that the authority of 
an arbitrator is not necessarily revoked by 
ihe death of oue of the parties toa proposed’ 
arbitration. In the present case the right 
to sue survived, and, therefore, after sub- 
stitution of the representative of the deceased 
party the case should bave been referred to 
the arbitration as prayed. We are supported 
in this opinion by the decision of the Madras 
High Court in Perwmalla v. Perumalla (1). 
We allow this appeal, set aside the decree 
of the lower Appellate Court, and remand 
the case to that Court for disposal according 
to law. Costs of this appeal will be coats 
in the cause. 


Appeal allowed, 
(1) 37 M. 112. 





2 (s. o. B A. L. J. 781.) 
ALLAHABAD HIGH COURT. 
- Bzoosp Oivi Appman No. 1271 or 1910. 
í May 19, 1911. 
|o Preseni:—Mr. Justice Banerji. 
JAGESHAR JATI AND ANOTHEE— 
Darurpaxts-——APPELLANTS 
certus 
BINDESHARI PRASAD AND OTHEBS— 
^ A Pranmrirre— HESPORDNKTE. 
Agra Tenancy Act (II of 1901), s.-22—Occupancy- 
holding —Succeseron-—Ohela—IUegitunates son. 
Section 22 of clause (a) of the Agra Tenancy Aci, 
1901, clearly contemplates a legitimate lineal descend- 
ant in the male line of descent. 


A chela cannot succeed to the occupancy-holding . 


of a Mathdhari ascetic — a, 
An illegitimate son of a person who is not a r«dra 


is not the heir of that person and so cannot succeed . 


to his occupancy-holding upon his death. 

Second appeal from the decree of the Dis- 
trict Judge of Benares, confirming that of 
the Assistant Collector, First Olase, of Be- 
nares. 

Mr. Gokul Prascd, for the Appellants. 

Dr. Satish Ohandra FBanern, fOr the Re- 
Bpondenís. ; 

Judgment.—This appeal arises ont of 
a suit brought by the plaintiffs, landbolders, 
for the ejectment of the appellants, from 
& holding of which ene Raghunath Jati wasthe 
gccupi* cy-tenant. He died about three years 
before the institution of the suit, and after 
his death the defendants-appellants tcok pos- 
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geasion of the holding. They allege that they 


‘are the sons and chelas of the deceased, and 


that the holding has devolved on them. Ib is 
clear that, having regard to the provisions of 
section 22 of the Agra Tenancy Act, they 
could not sucoesed to the holding in their 
capacity as ohelas. They, however, claim to 
be the sons and lineal descendants of the de- 
ceased and, as such, they assert that they-are 


. entitled to succeed to the holding. It has 


been found that they are the sons of Baghu- 
neath Jati who was an ascetic. - The learned 
Judge has also found that it was not estab- 
lished that the mother of the appellants was 
married to Raghunath Jatiand that they are, 
therefore, the illegitimate sons of the deoeased. 
Raghunath Jati was, «a I have said above, an 
ascetic Maihdari. He was nota Sudra. At 
least, it has not been established that he be- 
longed to that caste. Therefore, hia illegiti- 
mate sons are not bis heirs and could not 
succeed to bia holding as such. Section 23, 
olause (a) of the Agra Tenancy Act, clearly 
contemplates legitimate lineal descendant in 
the male line of descent. The defendants, 
therefore, are not entitled to the holding, 
and they have no right to remain in posses- 
sion of it, as held by the Couris below. I ac- 


cordingly dismiss the &ppeel with costs. 


Appeal dismissed. 





(a. c. BA, L. J. 807.) 
ALPAHABAD HIGH COURT. 
Sscoxp Crvin, Appsat No. 1057 or 1910. 
May 25, 1911. 

Present: —Mr. Justice Tudball. 
HUB ALI-—DrrsaxDAxT—À PPRLLAMT 
bertus 
HAMMUN AND OTHERS —PLAIXTIFTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— Hes 
ludicata— Directly and substantially in tsene—Parties 
arrayed on the sams aide in the former nat. 

The decision in a former suit ona point of fact, which 
was- not direcilv and substantially in issue in that 
suit, cannot operate as rss judicata ina subsequent 
suit as between partioa who were arrayed on the samo 
aide in the former sult with no difference whatever 
between them, 3 

. Krishnan Nambiar v. Rannan, 31 M.8, referred to. 
: A. and B. brought a joint suit against their mother 
O. and one D. for the recovery of 7/8ths share in tho 
estate left by their father E. The Court found that 
B. was not the daughter of F. and that A. alone was 
entitled io recover ihe whole 7f8ths share. Sub- 


- sequently 4, mortgaged the 7/Sths share. Whon the 


+ 
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mortgages sued on his mortgage, B. contested the 
claim on the ground thak she was entitled to 7/16the 
share nag the daughter of W. Both the lower Courts 
found that B. was Ws daughter and was entitled to 
7|i0ths share. The mo contended that the 
question was res judioata by reason of the judgment 
in the prevous sult: 

Held, thot the former judgment did not operate as 
res judicata in ao fer asthe rights of B as the daughter 
of F., wereconcerned. In the former litigation the 
matter was nol directly and substantially in issue 
between Á. and B. They wore arrayed on the same 
mde and they both pleaded that B. was the daughter 
of NX. Farther, ib was unnecessary in that suit to 
decide the question as A. and B. had jointly med 
for 7/8ths share and if B. was not Ws daughter, A. 
was ontitied to the whole share claimed. 


Second appeal from the decree of the 
District Judge of Jannpnr,. confirming that 
of the Subordinate Judge. 

Mr Muhammad Ishaq Khan, for the Appel- 
lant. 

Judgment.—This appeal arises out 
of a suit for sale- brought on the basis of a 
mortgage-deed of the 80th of Jannary 1901. 
This mortgage-deed was executed by two 
persons, Musammat Salima and Chiraghan. 
The property mortgaged consisted of one 
whole house anda fourteen-annas share in 
another house. The plaintiff sued to recover 
a sum of Rs, 300 only giving up the rest 
of his claim, and he sought to pub to sale 
only the fourteen-annas share in the second 
house. The mortgagors, Mwsammat Balima 
and Ohiraghan himself, both died about the 
same time. The defendants were Musammai 
Mukima and the three sons of Ohiraghan. 
Musammat Mukima contested the suit. She 
claimed to be the owner of a adven-annas 
. share in the house which the plaintiff sought 
to sell and that Musammat 
sister, and Ohiraghan, her step-father, had 
no right to mortgage her property withont 
her knowledge and consent. 

Ib is common ground that the property in 
dispute was the property of one Budhu. 
According to the plaintiff, Baudhu died, 
leaving one daughter, Musummai Salima, 
and a widow, Musammat Najjan. Najjan 
married Ohiraghan and Mukima isa daughter 
of Najjan by her second husband. 

According -to the defendant  Mukima, 
Sailma and Musammat Mukima were both 
daughters of Budhu, and on Dudhu's death, 
deducting the two annas share of the widow, 
each daughter inherited & Beven-annas share 
of his estate. It is for this reason that 
Mukima claims the exemption of a seven- 
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annas out of fourteen-annas share in the house 
which the plaintiff seeks to sell. 

Both Courts have held on the evidence that 

Musammat Mukima was the daughter of 
Budhu, that, as such, she inherited the seven- 
annas share which she now olaima, and that 
neither Salima nor Chiraghan had any 
power to mortgage it. The plaintif got a 
decree for the sale of a seven-annas share 
only. 
' In so farag the finding of the lower Oourt is 
& finding of faot, itis binding, of course, on this 
Oonrt. Batin second appeal ib was urged 
that the matter is res jsudecata by reason of 
& judgment, dated the 7th of July 1892. 


An examination of that judgment shows 
that at that time Salima and Mukima 
jointly brought a suit to recover a four- 
teen-&nnas share in the estate of Budho. 
as against their mother, Musammat Najjan, 
and one Hafiz Mamman, who is in no 
way connected with the present litigation. 
The defence in that case raised the plea that 
Musammat Mukima was the daughter of 
Najjan by Chiraghan and not by Budhu. 
The only part of the record of that case before 
the Oourt is the judgment of the Appellate 
Court therein tis not clear which of the 
defendants raised this plea. The Oourt of 
first instance acceded to the plea and gave 
Musammai Salima a decree of a seven-annas 
share only. Salima and Mukima appealed. 
They raised two points; firstly, that Mukima 
was the daughter of Buddhu, and secondly, that 
even if she was not, as both sheand Salimahad 
jointly sued for fourteen-annas sbare, Salima 
at least was entitledas the daughter of Budhu 
to the whole of that share, which, therefore, 
ought to have. been decreed to her. The 
Appellate Oourt decided both the points. It 
held that Mukima was the daughter of Najjan 
by Obiraghan, and not by Budhu; and, 
secondly, that as the suit wasa joint one for 
the full fourteen-annas share without any 
specification of shares, Salima was entitled to . 
recover thg whole fourteen:anna share. 


It is urged that this makes the matter res 
judicata between Mwsammat Mukima and 
the present plaintiff. The present plaintiff is 
the represéntative of Ohiraghan and Salima. 
This, therefore, ia tantamount to saying that 
the deoa on of the question afresh is barred 
by the rule of res 4sudtoata as betwetn 
Musammate Kalima and Mukima. This 
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clearly itis not, "The matter in the former 


litigation was not directly and substantially 


in issue between Salima and Mnukima. They 
were arrayed on the same side, and they both 
pleaded that Mukima was the daughter of 
Budhu. There’ was no differenoe whatsoever 
between them. . 
In the nert place, looking at the grounds 
of appeal in that case, it seems hardly 
necessary for the Court, in the view that it 
took of the case, to decide the question as to 
whether Mukima was the daughter of Budhu 
or not. However, itis quite clear that the 
point can and must be decided afresh in the 
present suit as if it waa never 1n issue between 
Salima and Mukima, much less was it decided 
between them in the former. 

Attention has been called to the decision in 
Krishnan Nambiar v, Kannan (1) and it ig 
urged that that decision was a ruling in ao- 
cordance with which the decree in the auit of 
1882 must operateas res judscaia between Ba- 
lima and Mukima and those who claim through 
them. Inthe first place, it is exceedingly 
doubtful whether that ruling goes so far as is 
oonterded. In the second place, if it doce, I 
should find it impossible to follow it. Section 
11 of the Code of Civil Procedure is fairly clear, 
and the facts of the present oase do not fall 
within it. In my opinion, the decree of the 7th 
of July 1889, cannot operate as res judicata 
between the present parties. This is the only 
point which has been pressed in this appeal. 
As it fails, the appeal is dismissed with costs. 

Appeal dismissed. 

(1) 21 M.8. 





(s. 0. 8. A. L. J. 814.) 
ALLAHABAD HIGH COURT. 
Finger Civit. Arpu No. 365 or 1908. 
p. “e | May 27, 1911. 
Present: —Mr. Richards, K. O., Chief Justice, 
and Mr. Justice Tudball. 
MAMRBAJ BSINGH-—PrAINTIFF— ÀÁPPHLLANT 
VET EUS , * 
HIRDAY RAM Asp orBzes—DRzEYSXDANTE— 
Hasponp£fns. 
Pre-emption— Joint sals tn favour af tuo persona — 
Buit against both vendees— hárd person wrongly 
‘mamed as tendes in the plaint—Conect vendse 
brought on record after leattation— Amendment — 
dAmstatton. 
9 Two perrons purohused jointly a property on ard 
of April 1608. The plaintiff brought œ suit for 
‘pre-emption against both the vendees on the 27th of 
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* 
Febra 1909. In the plaint he mentioned Jai Kishan 
and Hirday Ram as vendoes-defendania. As a matter 
of fact, Jai Kishan was not the vendee buat 
Shib Oharan was the vendee along with Hirday Ram. 
Bhib Charan’sname was, however, brought. on the 
record on the 8th of April 1908, by way of &mend. 
ment: 

Held, that Shib Charan was a party to the suit from 
the date of amendment. As the sale in respect of 
which the suit had been brought was a joint sale, the 
soit was barred as against both the vendees. 

Habib-ullah v. Achaibar Pandey, 4A. 145, followed. 


First appeal from the decree of the Sub- 
ordinate Jadge of Dehra Dun. 
Mr. Taj Bahadmr Sapru, for the Appellant. 
Mr. Mwngal Prasad Bhargava, for the 
Respondents. 
| sudgment —This appeal arises out 
of a suit for pre-emption. The sale took 
place on the 8rd of April 1908. The suit 
was instituted on the 27th of February 1909. 
The plaintiffs made parties to the stib, Jai 
Kishan and Pandit Hirday Ram. Some 
time priorto the 7th of April 1909, the 
plaintiff discovered that & man of the name 
of Shib Charan was vendee and not Jai Kishan. 
He acoordingly applied for an amendment of 
the plaint. The plaint was amended on 
the 8th April, 1909, and notice was served 
on Shib Oharan on the 27th of April 1909. 
It is to be remembered that Jai Kishan was 
an existing individual and he had been in 
the first instance served with the plaint. [f 
Shib Charan waga necessary party to the 
suit and if he cannot be deemed to have: been 
party to the suit prior to theamendment ong 
the Sth of April 1909, the suit was clear- 
ly barred against him. The Court below has 
held that the avit was barred by limitation 
and dismissed the plaintiff's claim. 
' Two points have been argued on the appeal. 
First, that the plaintiffs all along intended 
to sue Shib Oharan and that the presence of 
Jai Kishan on the record was merely & mise 
nomer which was corrected by the order of 
amendment on the 8th of April 1909, and, 
secondly, that the suit is not barred against 
Pandit Hirday Ram. In our opinion the 
Court below was right. The making of Jai 
Kishan a party instead of Shib Oharan was 
not a mere misnomer—it was a mistake made 
by the plaintiff in suing & wrong party. Shib 
Charan cannot be considered a party to the 
suit until the 8th April, when the plaintiff's 
claim againss him was clearly barred by limi- 
tation. As to the second point, the sale is 
stated in the plaint as a joint sale to the two 
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vendees. Itis pleaded to by the written 
statement as a joint gale. It is clear, there- 
fore, thatthe suit is barred against both the 
defendants. The case gnoted by learned 
Judge is in direct authority, namely, the case 
of Habib-ullah v. Achatbar Pandey (1). That 
appeal fails and is dismiaséd with costs. 


Appeal dismissed. 
(1) 4 A. 145. 





CALCUTTA HIGH COURT. 
Miscstuassous Orvis Appaat No. 474 
i or 1909. 
August 28, 1911. 
Present:—Mr. Justice Caspersz and ` 
' Mr. Justice Sharfuddin. 
MIDNAPORE ZHMINDARY Oo. Lp., amp 
ANOTHSER—J UDGMENT-DEBTORS—APPELLANTS 


versus 
KUMAR NARESH NARAIN ROY amp 


OTHEES— D EOREE-HOLDRES— RESPONDENTS, 
KEeecwtion of Moesne rofite—Decree for 
possession of immorveable —Tranafer pendente 
lite—Traneferoscs not mads defendante—Liabiity of 
tranaferess for means profits—Oseul Procedure Code 
(Act V of 1908), ss. 2 (11), 50, O. XXI, r. 102, O. XXII, 
r. 10— Legal representative of judgment-—debtor—Assign- 
ment before final order in guit, 
A decree awarded possession and mesne profits 
W. But M. and G. successively purchased 
the property pendents lite and got possession. They 
did not apply to have their names added as defend- 
ants in the pending suit. The decree-holders applied 
for execution W., M. and G., and asked for 
possession of the decretal ‘land and tha mosne profits 
might be asoertained against them 
Reid, that as M. and G. were in wrongiul posset- 
mon of the land, they were liable to pay the mesne 
profits to the deores-holders. 
Proceedings for the asseasmentof mesne profits 
are in continuation of the original mit. No operative 
decree oan be passed untilthe meene profits are 


directions given in the interlocutory 
-fore mesne profits are determined inthe suit iiself 
and not by way of execution for a fixed sum of money. 
The Code of Oivil Procedure of 1908 seems toim- 

ply, by the principle of exclusion, that all the rules of 
Order XXII except rules 8, 4 and 8 are applicable to 
rooeedings in execution of a decree or order, and 

d oboe rule 10 is so made applicable. 


Appeal from the order of the Sub-Judge of 
Rajshaye, dated July 31st, 1909. 

Dr. Rash Behary Ghose and Baba Jogesh 
Chandra Roy, for the Appellants. 

Babus Dwarka Nath Ohakratarts, Naresh 
Chandra Sen Gupta and Upendra Lal Roy, for 
‘the Respondents. 


Judgment.—tThis is an appeal by 
the judgment-debtors, froman order of the 
Subordinate Judge of Rajshahi holding that 
they are bound by the final dearee of this 
Court to pay meene profits to the decree- hold- 
ers for the respective periods during which 
they were,admittedly,in possession of the 
land in suit. That decree, dated the 18th 
December 1908, awarded possession and mesne 
profits against Messrs. Robert Watson & Oo., 
Limited. The litigation having commenced 
in the year 1899, the judgment-debtors, 
successively, purchased the property pendente 
lite on the 29th November 1902 and the 8rd 
December 1906, though posseasion had been 
taken, in the latter case, on the Ist January 
1906. They did not apply to have their 
names added as defendants in the pending 
suit. On the 8rd April 1909, the decree. 
holdera put in a petition for ‘execution 
of their decree. They mentioned, in the 
ninth column-of the application, the names of 
Moesrs. Robert Watson & Oo., Limited, Mr. 
O. B. Gregson, and the Midnapur Zemindary 
Co., Limited, and they asked for posseasion of 
the ‘deoretal land, aud that mesne profits 
might be ascertained against the judgment- 
debtors. The obejection of Mr. O. B. Greg- 
son and the Midnapur Zemindary Oo. was dis- 
allowed. Hence this appeal. 

On behalf of the judgment-dabtors, it has 
been urged that they cannot be made liable 
in execution proceedings for the mesne profits 
decreed against Messrs. Robert Watson & Co, 

Now, ib admits of no doubt that possession 
of the land in suit can be given to the deoree- 
holders against Mr. Gregson and the Midna- 
pur Zemindary Oo. They could not, being 
transferees Hie pendenie, resist execution of 
the decree so far as it relates to immove- 
able property (Order XXI. rule 102 of 
the Code of Civil Procedure, 1908). The 
contentions of the learned Vakil for the judg- 
ment-debtors ars that they are not the legal 
representatives of Mossrs. Robert Watson 
& Co,; that Order XXII, rule 10, dces not 
apply t proceedings in execution of a decree, 
and that a monpy-deoree cannot be passed 
against persons who are not affected by the 
doctrine of ls pendens sofar as the liability 
to pay money in the shape of mesne profits is 
concerned, even if thesguib be regarded as not 
having bean terminated by the decree of Ot hia 
Court on 30th December 1908. 

The transferees; Mr. Gregson and ilie - 
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Midnapur Zemindary Oo., are certainly not 
the legal representatives of Messra. Robert 
Watson & Oo, within the definition in section 
2 (11) of the Code, but the case is not one 
under section 50 where action i8 taken on 
the death of a judgment-debtor. “It is a case 
of devolution of interest by sale during the 
pendency of the litigation. The questions 
then-arise whether the suit continued after 
the 18th December 1906;if not, whether 
Order XXII, rule 10 of the Code applies to 


execution propeedings ; and if the suit did so- 


continue, whether ihe claim for mesne profita 
can be separated from the alaim for the land 
go as to defeat the operation of the Irs pen. 


dens which does not touch property which is 


not immoveable. 

' Tn our opinion, the suit continued after the 
decree of this Oourt had been passed. Pro- 
ceedings for the assessment of mense profits 
are in continuation of the original suit. No 
operative decree can be passed until the mesne 
profits are ascertained on inquiries made in 
accordance with the directions given in the 
interlocutory decree. In support of this 
position, we may refer to the decision of 
their Lordships of the Privy Councilin Radha 
Prasad Singh v. Lal Sahab Rat (1), which 
was followed in Muhammad Umarjan Khan v. 
Zinat Begam (9), The same view was adopt- 
ed by & Full Bench of this Oourt in Puras 
Ohand v. Roy Radha Kishen (8), where refer- 
ence is made to the earlier cases. That being 
so, the suit is a singlo suit ; meene profitd are 
determined in the suit itselfand not by way 
of execution for a fixed sum of money. In 


the present cage, no decree for money is asked . 


far nor is any decree for money being execut- 
ed. No authority has been cited to us for 


the view that a suit may continue for one 
purpose only afterit has ended for another: 


purpose. The case is stronger than that of 
Puran Chan (8), for, there, possession of the 
land had been taken before mesne profits had 
been determined, and, in such circumstances, 
it might have been contended that the final 
decree for meene profits was a separat deoree 
[see Order XX, rule 12 (2).]. The decree- 
holders here ask for possession of the land 
and for the assenment of mesne profitg, simul- 
taneously, with a view to a formal and final 
decree being prepared $n respect of both the 

17 I. A. 150; 18 A. 58 a5 p. 65. 


G4. ts. | 
(8) 19 O. 182 at pp. 136, 187. 
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d &nd section 29 of the Bengal T 


reliefs in one and the same suit. [See Gopal 
Ohandra Chackravarti v. Preonath Datt (4)], 


- The question of H5 pendens cannot arise inde- 


pendently for a part of the subject-matter of 
the litigation. The true test, as ib seems to 
us, is whether Mr. Gregson and the Midnapur 
Zemindary Oo , wate'in wrongful possession 
of the land ; if they were, and it is udmitted 
that they - were, they are liable to pay the 
profits they actually received or might with 
ordinary diligence have received therefrom. 

The remaining contention, as to the scope 
of Order XXII, rule 10 of the Code, whether 
taat rule applies to execution proceedings 
peed not be decided, because the present case 
is not one in execution of decree. In Harish 
Chandra Tewary v. Ohandpore Oompany Limit- , 
ed (5), doubt was expressed whether section 
372 of the Code of 1882, applied to execution 
proceedings. The present Code (Order XXII, 
rule 12) seems to imply, by the principle 
of exclusion, that all the rules of that Order 
except rules 9, 4 and 8 are applicable to 
proceedings in execution of a deoree or order 
and we are inclined to think that rule 10 
18 80 made applicable. 

The appeal is dismissed with costa.. We 
assess the hearing fee at five gold mohurs. 


Appeal 
(6) 30 C. 961. 


"X OALOUTTA HIGH COURT. 
Larrers Patent ÁpPmAL No. 47 or 1910. 
August 24, 1811. 

Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Mr. Justice D. Ohatterjee. 
KUNJI SINGH—DuiurzxDANT—ÀPPBSLLANT 

- TOTENS 
-RAJ KUMAR SINGH AND OTHER&— ` 
— PLAINTIFFS— RESPONDENTE. 

Appellate Cowrt—New. point involving facia not 
proved im first Court — Bengal Tenancy Act (YLI of 
1885), s. 89— Proof of enhancement—What rent there 
uas prior to contract. 2 

A lower Appellate Court is not entitled to allow 
an appellant to raise a new case, which is dependent 
for iis determination on facts which hare nob been - 
investigated and to which the parties have not 
directed their evidence. 

In order to attract the provisions of section 29 of 
the Bengal Tenancy Act, itis necessary to show that 


(4) 83 0. 175.. 





. there was an enhancement of rent, and for that pur- 


poss it is necessary to plead and prove what the reni 
was prior to the contracte ` | 
Where In a rent suit, the case made by the defend- 
ant in the first Court was that the kabulyci setup . 
by the plaintiff was not executed by the defendant, 
engnoy Act was never 
mado a topio of discussion: Held, that the lower 
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Appellate Court ought nob allow the defendant to 
change his oases and plead that the babulyai was not 
enforceable in law being in contravention of section 29. 


Appeal under section 15 of the Letters 
Patent from a decree of Mr, Justice Doss, 
dated March 3lat, 1910, in 8. A. No. 1552 of 
1908, which had been preferred against the 
decres of the District Judge of Patna, dated 
June 6th, 1908, reversing that of the Munsif 
of Bankipur, dated February 3rd, 1908. 

Babus Jogesh Chandra Roy and Rajendra 
Chandra Guha, for the Appellant. 

- Babus Umakak Mukheries and  Kulwani 
Sahay, for the Respondents. 
Judgment. 

Jenkins, C, J.—This is a suit for the re- 
covery of rent for the years 1311, 1312 and 
1318, on the basis of a kabulyaz. The claim 
was resisted by the defendant, and the points 
on which the parties went to trial are 
formulated in the judgment of the Munaif 
in these terms,—- The questions to be decided 
are, firstly, ia this registered kabulyat genuine 
or is it a forgery as alleged by the defend. 
ant, and secondly, if it i8 a genuine doou- 
ment, has the defendant succeeded in showing 
satisfactory reasons for being relieved from 
paying rents at & jama which he himself 
stipulated.” The Munsif decided that the 
kabulyai was genuine and he passed a decreo 
in the plaintiffs’ favour on thar footing. 
From that decree an appeal was preferred to 
the District Court, and there a new point 
was taken. It was urged that the kabulyai 
was in contravention of section 29 of the 
Bengal Tenancy Act. This contention 
prevailed with the reenlt that the suit waa 
dismissed, for it was. held that the tenant 
had paid rent atthe rate of Re, 1-4 which, 
- in the view of the lower Appellate Oonrt, 
was the rent due, inasmuch as the kabulyat 
` was inoperative by reason of the provisions 
of section 29 of the Bengal Tenancy Aot. 
From that decree an appeal wan preferred 
to thia Court and Mr. Justice Doss reversed 
the decree of the lower Appellate Court 
and remanded the case for a fresh decision 
in accordance with the observations made 
by him in his judgment. Those observations 
were to the effect that the kabulyat was not 
shown to be in contravention of section 29 of 
the Bengal Tenancy Act. 

I agree with Mr. Justioe Doss that the 
judgment of the lower Appellate Court 
cannot be upheld. Bat I would prefer to 
base my reason upon this. The objection 
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“gase made by the defendants 
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to that decision is, I think, correctly for- 
mulated in the second ground of appeal to 
the High Court, where it is said “that the 
in the first 
Court being that the kabulyai was not 
executed by them, the Court of appeal below 
ought not to have allowed them to change 
their case and plead that the kabulyat was 
not enforceable in law and to raise questions 
which were not raised in the first Court.” 
That, I think, states clearly and suocinotly 
what the true position is. In order to 
attract the provisions of, section 29, it waa 
necessary to show that there was an enhance- 
ment of rent, and for that purpose it was 
necessary to plead and prove what the rent 
was prior to the kabwlyat. That was rot 
done and I think Mr. Umakali is right 
when he saya thas on a perusal of the whole 
of the written statement and the whole of 
the judgment of the Munsif, if is impossible 
to come to any other conclusion than that 
section 29 waa never madea topic of dis- 
cussion before the case came .to the lower 
Appellate Oourt. This objection to the 
kabulyat depended upon facts, which had not 
been investigated, and a lower Appellate 
Oourt is not entitled to allow an appellant to 
raise a new case which is dependent for ite 
determination on facts which have not been 
investigated and to which the parties have 
not directed their evidence, 


In my opinion, therefore, the decree of the 
lower Appellate Oourt cannot be upheld. 
I think that the plaintiffs are entitled toa 
decree on the basis of the kabulyat, and the 
only question that is now open is how much 
they have actually received on sccount. Ib 
is admitted by Mr. Umakali who appears 
for the plaintiffs that the defendant is 
entitled to credit for some amount, and 1 
understand he says he is willing to admit 
that he is entitled to oredit for Rs. 1-4 
per bigha for the three years in suit, and 
limits his claim to Hs. 8-4. If the other 
side accept that, a remand is nob necessary, 
otherwise, the case will have to go back for 


the purpose of determining what is the 


balance that ia now payable to the plaintiffs. 

I would mske one further remark and it is 
that the £abulyai may perhaps raise & qnes- 
tion whether or not it infringes the provisions 
of the Bengal Tenancy Act, if and so far as 
it purports to transform an ooccupanoy-holding 
to & troas holding. I refer to that for the 
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purpose of making it clear that this is a 
question which does not arise in this guit, and 


our decision has no effect on it. . l 
The appellant must pay the costa of this 


appeal. 4 
(After discussion.) 
Both parties agreeing, there wil be a 
decree in favour of the plaintiffs for rent at 
the kubwlyat rate, that is, Re. 48 per bigha, 
minus Ra. 1-4 per bigha, for three years, and 
the amount will be inserted in the decres. 
D. Chatterjee, J, —1 ngree. 
Appeal dirmasied. 


4 





OALCUTTA. HIGH COURT. 
Ssoonp O1vit ApPPRAL No. 90 or 1910. 
ui 'July 18, 1911. 
Presenit:—Mr. Justice N. Ohatterjes. 
Snimab SARGAPATI ANDOTHERS— 
PLAINTIFFS— À PPALLANTS 
i versus 
KARMADHAN BARUA asp OTHERRS— 
DzrrnpANTS— HNEPONDENT3. 


Bankhola& land—Growing of thatching grass—Agri- | 


ouliural land—Incidents of tenancy— Application of 
Tenancy Act. 

The cultivation of particular kind of grass on 
certain land, is sufficient to show thatthe land is 
agricultural land. 

Therefore, the provisions of the Bengal Tenancy 
Act govern the incidents of the tenancy in sankhola 
lands on which thatching grass is grown and reaped, 
. Appeal from the decree of the firat Sub- 


Judge of Chittagong, dated October 6th, 1909, 


reversing that of ihe first Munsif of Patiya, 
dated January 18th, 1909. 

Babu Jotindra Nath Lahiri, for the Appel- 
lants. 

Babu Khitish Ohandra Sen, for the Be- 
spondents. 


Judgment.—tThis appeal arises out of 
a suit for recovery of khas possession of 
10 kamis of land on eeteblishment of the 
plaintiff's kaimi rayah right. The plaintiff 
derived title by purchase ut s sale held in 
execution of & mortgage-decres. The defend- 
ants, among other things, pleaded that the 
plaintiff acquired no right by their purchase 
thatthe persona whose rights the plaintiff 
purchased bad only rights of oocufanoy and 
that such rights wer not transferable, and 
thet the plaintiffs having-been dispossessed 
more than two years before the date of snit, 


| -their claim was barred by limitation. The 
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land Sa. Sentia Tend and IG anih question 


. in this case is whether such land comes with- 


in the purview of the Bengal Tenancy Act. 

The Oourt of first instance held that the 
land was neither agricultural nor horticul- 
tural and, therefore, the incidents :of the 
tenancy of such lands are not governed by 
the provisions of the Bengal Tenancy Act, 
and having found the other questiona also in 
favour of the plaintiffs decree the suit.. ` 

On appeal by the defendante, the lower Àp- 
pellate Court reversed that decree and dis- 
missed the anit. , 

The plaintiffs have appealed to this Court 
and itis contended on their behalf that the 
lower Appellate Court ought to have come to 
a clear finding as to whether or noi the land 
was agricultural or horticultural before decid- 
ing the question whether the provisions of 
the Bengal Tenancy Act would apply to the 
caso.. Secondly, that the Subordinate Judge 
has not properly dealt with the question of 
the katms right Beb up by the plaintiffs,-and 
thirdly, that the question that cocupancy=hold- 
ings are non-transferable can only be raised 
by the landlords or persons holding under the 
landlords. 
- As regards the first contention raised bo- 
fore me, the learned Subordinate Judge in 
his judgment states,— 15 bas been admitted 
by the learned Pleaders on both aides that 
in Sankhola lands thatching grass is grown 
and reaped.” I think that the growing ofa 
particular kind of grass on the land is suffi. 
cient to show that the land is “ agricultural 
land," and*that the lower Appellate Court 
is right in holding that the provisions of-the 
Bengal Tenancy Act would govern the in- 


cidents of the tenancy. The firat contention, - 


therefore, fails. i 

With regard to the second contention raig- 
ed, the lower Appellate Court has come to a 
clear finding. The Judge says, “The evidence 
on the record does not show that the plaint- 
iffs alleged mortgagors had any other right 
than the right of .&n occupancy-raiyaé and 
there is no reliable evidence from which it 
can be held that the oecupancy-right in‘the 
land in suit is transferable without the land- 
lord’s oongent." Althongh the learned Judge 
does not discuss the evidence, the finding 
arrived at is sufficient. 

With regard to the third contention, the 
Judge has found that the defendant No.9 
was the landlord of the -plaintiff's pre- 
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déceasor, and consequently he is the plaintiff's 
landlord, and the landlord and the persons 
-claiming through the landlord are surely en- 


titled to raise the question as to whether 
occupancy-rights are transferable or not. 


One other contention was raised and that 


is, that the defendants olaimed. interest in 
only 3 kams of land and the lower Appellate 
Court, therefore, ought to have given a deo- 
ree to the plaintiffs for the remaining 7 kanis. 
But the remaining 7 kants of land are in 
possession of other persons who are not 
parties to the guit. As the defendants are 


nob in possession of these 7 kamis and as 


they did not dispossess the plaintiffs from 
these 7 kants and disclaimed all intereat in 
them,. the plaintiffs have no cause of action 
with regard to these 7 kamis of land against 
the defendants, They oan sue the parties in 
possession of these 7 kanis. All the conten- 
tions raised on behalf of the appellants fail 
and, the appeal is accordingly dismissed with 
costa. 4 ; 
Appeal dismissed, 





OALOUTTA HIGH COURT. 
APPEAL FRON ORIGIKAL Ürvin No. 62 
'or 1910. 

July 20, 1911. 

Preseni:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
AMOLAK OHAND PARAK--PrAUITIFF— 

: APPALLANT 
versus "e 
SHARAT OHANDRA MUKHERJEE — 
Daranpinr— RESPONDEAT. 

Civil Procedure Coda (Act V of 1903), O. ILI, r. 20 
— Person inisrested to be made party by Court—Mwpiry 
of ume for appeal—Limitation Act (IX of 1908), Sch. 
I, arts. 181, 188, 183—Bnforce a judgment —A pplication 
to add defendant, 

It isa question for a Oourtin ita disoretion to 
determine in each caso whether or not ib will make 
an order contemplated by rule 20, Order XLI, of the 
Oivil Procedure Oode: an Appellate Oourb has 
power to add a party as respondent to an appeal even 
when the time for appealing has elapsed. 

mortgage-decres was passed on December 16th, 
1 On July 3rd, 1909, the decree-holder made an 


application asking that he-may be at liberty to add < 


one U. as a party defendant to the suit. 
|: Held, that the application fell within Article 188 
of Schedule I of the Limitation Act of 1908, being 
one to euforoe & judgment within the meaning of 
that Article, and thatthe application was barred. 


Appeal from the decree of Mr. Justice 
Fletcher. 
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Messrs. B. OhakravarH, B. O. Mitter and 


N. Sircar, instructed by Babu B. Srimasy, 


Attorney, for the Appellant. 

Messrs. S. P. Sinha and P, R. Das, for the 
Defendant- Respondent. 

Mr. 8. E. Das, for the Respondent. Mr, U. 
I Bose. : 

Judgment. 

Jenkins, C, J.—The appellant is a mort- 

gages, and the mortgage under which he 


claims is dated the 25th of January 1886. 


On the 16th of December 1886, he obtained a 
decree on his mortgage by consent, On the 
8rd of July 1909 he made the application 
out of which the present- appeal arises; and 
by the application he asks that he may 
be at liberty to add Upendra Lal Bose as 
a party defendant to the suit, and that 
thereafter he may be at liberty to proceed 
to sell pursuant to the decree made in 
this suit on the 16th of December 1886 
an undivided quarter share of the defend- 
ant Sharat Ohandra Mukerjee of and in 
premises No. 30, formerly No. 49, Clive treet, 
Oaleutta, and Nos.2 and 3 Bishu ~Babn’s 
Lane, Khidderpur and the family dwelling 
house at Khidderpur, and that for the pur. 
pose of such sale all necessary direotions 
may be given to the Registrar. Mr. U. L. 
Bose's position is that, on the 8th of April 
1908 he became & purchaser of the Olive 
Street property, and in his affidavit he 
states that “he isa bona fide purchaser for 
full market-value, that he had no notice of 
the plaintiff's claim that he had laid ont 
large sume of money with borrowed funds 
in the improvement of the property, and 
that other persons besides himself have got 
an interest therein and that it would be ex- 
tremely hard if after the lapse of 28 
years the plaintiff is allowed to assert 
& claim which he had given up years ago.” 
The case was heard by Mr. Juatice 
Fletcher, the parties before him being the 
applicant, the mortgages,_on the one aide, 
and on the other the mortgagor and Mr 


U. L. Bose who resisted the application with 


success. Frm the jadgment of Mr. Juatice 
Fletcher the present .*ppeal has been pre- 


‘ferred; and [ will, at the ontset deal with 
:& point taken on behalf of Mr. U. L, Bose., 


His name does not appear as a respondent, 
and, therefore, it is maint&ined, as against 


him, the judgment of Mr. Justice Fletcher e 
cannot be couched. But it appears thet the 
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appellant, according to his rights, made 
every effort he could, to make Mr. U. L. 
Bose a party respondent. He may not have 
proceeded in the most approved manner 
_atill, undoubtedly, he was anxious to! have 
Mr. U. L. Bose asa respondent, and naturally 
anxious. Having failed in his endeavour, 
because, he says, he oould not persuade 
the Court officers to grant the necessary 
process, he has applied under rule 20, 
Order XLI that Mr. U. L. Bose may be add- 
ed ass respondent here. It hak been sug- 
gested that the Court has not ‘power to do 
that, inasmuch as the time for appealing 
has elapsed. Counsel has even been able 
to cite & case which he thought bore out 
that view, but I think the case has been 
misunderstood and it merely amounts to 
this that ib is & question for the. Court in 
its discretion to determine in each case 
whether or not it will make an order con- 
templated by rule 20, Order XLI. I Have 
indicated the circumstances under which it 
became necessary to make the application in 
this case, and I think that the appellant 
certainly is entitled to ask that Mr. U, L. 
Hose should be- made a party, and that, 
therefore, the order to that effect should go. 
Therefore, I propose to deal with this appeal 
on the footing of Mr. U. L., Bose being a re- 
spondent before ua. - 
. [twill be seen that the two oritical 
facta are, first, that the decree on the mort- 
gage was made so far back as the 16th of 
December 1886 and that the present applica- 
tion is made in 1909. Those dates have 
naturally prompted the respondenta to raise 
a plea of limitation and to suggest that 
there must be some mode of limiting 
litigation. The question that we have to de- 
cide is, whether the applicant is right 
when he contends that he is, so far as 
. this application goes, free from the law of 
limitation. 

Now, the decree first provides for a per- 
. sonal decree against the mortgagor and 
` this is followed by a provisien for the re- 
turn of documents and so forth, on pay- 
nent in: accordance * with this personal 
decree. Then, there is & provision that in 
default of payment there is toe be a gale of 
the property, nyd it is further ordered 
that if the money realised by such gale 
*.shall not be sufficient forthe payment in 
full of the sum of Ras, 25,282-8 with in- 
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terest, that being the amount for which 
the personal decree was passed, then the 
defendant should pay to the plaintiff the 
amount of the deficiency together with the 
plaintiff's costa, The decree is in & sense 
peculiar, and that has led to a contention | 
before pa on the part of the respondents 
that it does not come within the provi- 
sions of the Transfer of Property Act in 
general or of sections 88 and &9 in parti- 
cular. No doubt, if those sections be read 
literally, that is go. On the other side, itis 
contended that the decree comes within the 
provisions of the Transfer of Property 
Act, and it is on that ground principally 
that ib is contended, in the light of the 


. cages, that the present” application is nob” 


barred. 

For the purpose of my judgment I will 
assume that this deoreo is within the 
Transfer of Property Act, and I prefer 
io put if on that broad ground rather 
than to seek minute distinctions, though 
L can quite ses that the decree does 
encourage the distinctions which have been 
suggested. 

Now, if it be & decree, as the appellant 
before us contends, under section 89 of the 
Trandefer of Property Act, and was such «a 
decree in 1886 when it was passed, then 
it is clear, that no further decree was to 
All that was tofollow on it 
was, under section 89, an order for sale. 
It is no use our looking into expreasions 
in the cases, for the purpose of determin- 
ing this: the Act itself ia clear and plain. 
It provides in section 88 that there shall 
be a decree for sale. Section 89 provides 
that “if such payment", that ‘is, the pay- 
ment contemplated by the decree, ' is not 
made, the plaintiff or the defendant, as the 
case may be, may apply to- the Court for 
an order &osolute for sele of the mort- 
gaged property, and the Court shall then pass 
an order that such property, or a sufficient 
part thereof, be sold, and that the proceeds 
of the sale be dealt with as is mentioned in 


‘ section 88; and thereupon the defendants’ 


right to redeem 
both be 


and the 
extinguished.” 


shall 
what is, 


security 
Now, 


speaking generally, the nature of that order 


for sale? In Harendra Lal Roy v. Maha- 
rani Dasi (1) there wassa decree for gale, 
substantially as there was here, and the 


(1) 28 I. A, 89, 28 O. 557.. 
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respondents in that case, the  morigagors,' 
being in default, the appellant petitioned - 
‘Lord Davey , 
in dispoging of the cago says in the course, 


for an absolute order for sale. 


of his” judgment, — ‘Under the circumstances 


it ie nob surprising that the respondents. 


were not able to find the money on the 
stipulated day, and thereupon the present 
appellant presented a petition for realisu- 
How of his entire deores by sale of tha 
mortgaged propertiss.” — He: goes on to say, in 
describing what had.been done by the learned 
Subordinate Judge who acceded to the ap- 
plication, —' "The learned Subordinate Judge 
in the first instance gave’ the appellant 
exsoution for the whole amount of - hir. deores’’; 
so that, at any rate it appeared to the Privy 
Counoil and to Lord Davey in that case that 
an applicatian for sn order for sale was s 
petition for realisation by the mortgagee of 
his decree. 

Now this case falls within the provisions 
either of Articole 188 or Article 181 of the 
Limitation Act—it does not fall within the 
provisiona of Article 182, Article 183: deals 
with an application to enforce &judgrmeut; 
decree or -order of any Court established 
by Royal Oharter in the exercise of its 

"Ordinary Original Civil Jurisdiction or am 
order of His Majesty in Üouncil,' and pro- 
vides a period'of 12 years iun when g 
present right to enferoe the judgment, 
decree or order accrues to some person cap- 
able of realising the right. If this case 
comes within Article, 183, it is free from 
the embarrassment of the conflicting! deci- 
sions which have arisen under Article 182. 
If and so far as this can be regarded; 
in the words of Lord Davey, as “an applica- 
tion for realisation of a deoree,” it is nof 
unfair to say that it is an application to en- 
force a judgment, The word “enforce” has 
.& fairly obvious meaning. We have been 
referred to one or two dictionaries as to 
what its meaning is:—hut Itake it to be 
clear, even apart from the dictionaries, 
that the word “enforce” is not limited to 
realisation by execution but may have a 
wider meaning. So, even if ib can be said 
that: the present proceeding ia not strictly 
in execution but isa form “of judicial re- 
lief. under & decree, it still. would legiti- 
mately come within the expression “to enr 
force a decree",— and ib seems to be mani- 
fest’ thabit ‘is. either-a proceeding in ere- 
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cation or æ proceeding for judicial relief 
under a decree: and I see no reason. whyf 
Article 188 should not apply. If that be so; 
then it follows that this 
of time. ` ^08 M 
. I do not .prépose to make more than a 
passing reference to the, argument -cthat 
has been addressed to us in . relation, te 
Artiole 181. EL XEM 

There have been bsught. to. our notice 
numerons osses on Article 181 and Article: 
k82,—-Articles 178 and 179: of: the formed 
Limitation Act which they reproduce; with 
a view to showing that these articles “did 
nob. apply in the past to an applicatiohr 
under’ section 89 of the Transfer- óf = Proe 
perty Act, and that by parity of” reasoénimg 
they could not govern applications under 


the substituted provisions of Order XXXIV ' 


of the Oode of Civil Procedure. In this: cone 


nection it has been a matter of argument- 


and of considerable contest before.us as = ta 
whethér this case is to be decided by res 
ference to the old Code and the old Limite 
tion Act, or by reférence to the new-: Oode 
and the new Limitdtion Act, both of which 
came into operation on the lst: of. January 
1909. 
the application of Article 183 be right, no 
question of this kind arises inasmuch as the 
plaintiff in 1888 obtained & decree which re- 
quired-no supplemental decree, but required 
only an order. | Had -the decree been an ‘ins 
complete .one and required a farther decree, 
then, having regard to the way in which Acts 
in reference to procedure are to be constm« 
ed, possibly the provisions of the preseht 
Code would have been applicable. . But, be 
that as it may, I fail to follow the line of 
reasoning which would suggest that Arti, 
ole 181 would still not have presented œ 
bar to the application for this further decree; 
One object in view: when the present Coda 
was passed was to end, as far as possible, 
the ounflict of decisions which émber. 
rassed the Courts, and among those cons 
flicting decisions were those which dealt 
with two pointa, first of all whether aù 
application for an. order under section 89 
of the Transfer of Property Act was an 
application in ‘execution or not: and second- 
ty, whether, if it was not «an application 
in éxécution Article 181 oonstitutéd .& «bar 
on. the ‘ground: that the spplication was 
one not contemplated- by the Oode of Oivil 


application is outs 


If the view I have expressed as to: 


. dure Code. 
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Procedure. Those were not the 
‘points that were sought to be set at rest, 
. but those were prominent among them: 
and the.Act .indicates.. that the scheme 


whereby these two sets of conflicts were to: 


be composed: was, in the first instance, 
by making it clear that an  applicetion 
which was.to follow .on  & preliminary 
decree for sale, was not to be an appli- 
cation in execution, inasmuch aa the next 


step under Order XXXIV, rule 5 is not: 


for an order for sale but for a. decree 
for sale: and the mode in which the other 
conflict was composed was by taking 
ihe provisions as to mortgage suits oub 
ef the. Transfer of Property Act and bring- 
ing them within the Qivil Procedure Code, 
so that it would no longer be possible to 


contend that Article 181 applied on the 


ground that these applications are: not 
under the provisions of the Civil Proce- 
I am aware that there is an 
epinion 'expreased in Madhab Moni ossi 
Pamela. Lamberi (2), 
difficult to reconcile’ with this, but it is 


moi a decision, foras I read the judgment 


e 


‘made beyond the 


in that case, the learned Judges expressly 
refraiced from deciding the point . which 
was & necessary preliminary to its becom- 
ing a point calling for .actual decision. It 
could only be a point for decision if and 
when, it was decided, that the new Code 
applied. But so far from there being any 
such ‘decision, the learned . Judges, not only 
expressly refrained from deciding this, bub 
the decision actually passed -by them in 
effect negatived the view that the case 
fell under the new Code, forin oonformi. 
ty with the tema of the application out 
ef which the appeal arose they decided 
that there should be an order absolute and not 
a final deores for foreclosure. I have referred 
to this matter, as I desire for future con- 
sideration when the point actually arises for - 


decision whether or not Article 181 presents 


a ber io an application for & final. decree, 
whether it be under rule 8 or rule 8 of 
Order XXXIV when that application is 
ime contemplated in 
‘Article 181, for as yet there has-been no 
actual decision on this poift in the view 
I take ‘of theecase reported in Madhab 
‘Mont. Dois v. Pamela Lambiri (2). The 
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which it may be. : 


: T 


have indicated in the earlier part’ of’ 
my judgment, I think Mr. Justice Fletcher. 
rightly decided that the: presént applicabióm' 
was barred, and that, therefore, this appeal! 
should be dismissed with costs. . Mr. U. : Tz 
Bose is entitled to a separate set of costs. t 
Woodrotfe, J —I &gree. ` guo 
Appeal US 7 
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MADRAS HIGH COURT. _. 

Orvin Revision Petition No. 817 or 1911; 
Civit Misostiaxeous Perrriox No. 868 
|. Oorlüll. .  . . 


^^ ' August 8, ]911. . | 
n” Present:—Ma. Justice Abdur Rahim'and ' 
: Mr. Justice Sundara Iyer. .. 
BAJAH VENUGOPAL BAHADUR— , 
PetiTiOnES . 
versus ' : 
THIRUMALA KANDAMA KONDALA ` 
: NAGAYA RAMAKRISHNA KADIR’ 
' VELURAWMI NAIOKER, ujon sr Y. 


THOYAMMAL —HRrtsroxpmu. 
Guardians and Wards. Act (VIII of 1890), s. 81, emb-s: 
(4)— Any peraon’, meaning of —Rights of persons other 
than relatives and ‘friends af the minor to be heard on 
theapplication,  .. 

“ The words "any person" in the last. part of saba 
section 4of section 81 of the Guardians and Wards - 
Act are not restricted in their epplioation: to tho 
relatives and friends of the minor. It is the duty ofa 
Court to hear any person interested in an applicatio 
made on behalf of the minor, even though he is adi 
the minor's friend or relative. - 


' Petition, under rection 115 ‘of the Oivil 
Procedure Oode, 1938, praying the High 
Court*to revise the onder of the District 
Court of Msdura in First Appeal: No. 100° 
of 1911, in O: P. No. 475 of 1910." ^ 
- Mr. 0. P. Ramaswamy Iyer, for tho Appel: 
lan:. 
- Mr. T. Biaguckartar, for ‘he Reepondent: 
Judgment.—Both the parties request. 
‘ed us to dispose of the petition along with. 
Civil Miscelleneous Petition No. 866 of 1911. 
The petitioner, who alleges that the guardie 
of the minor semindar of Gandama Naickanut 
‘entered in a contract with him to grant à 
prospecting and mining lease of the semindari, 
applied to the District Judge of “Madura 
to be beard in the application made By the 
guardian of the semtndar under -section 31 
of the Guardians and Wards. Aot for an order 


sanctioning & lease to be‘ granted by the 


resulb “is that for the reason which I guardian to another person. ‘Fhe -learned 


(2) 15.0. W; N. 897 | 6 Ind. Ous. 537. 


Judge refused to.hear . him. holding .that-tho ` 
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petitioner not being a relative or friend of the 
minor was not entitled to bs heard. We 
think this is a wrong view of aub. section. 
4 of section 31 of the Act. _ It says,— Before, 
granting permission to & guardian to do an 
act mentioned in section 29, the Oourt may. 
cause notice of the KOPEK OH. for the per- 
mission to be given to any relative or friend 
of the- ward who should, in its opinion, 
receive notice thereof, and shall hear and 
record the statement of any person who 
appears in opposition to the application. Mr. 
Rungachariar. who appears on behalf- of the 
guardian, contends that ‘any person’ in the 
last part of the sub-section must means 
friend or relative, hut the language does not 
require such a narrow construction.” The 
Legislature appears to have purposely used 
language wide enough to cover an application 
by persons other than relatives or friends of 
the minor, and in this view we are fortified 
by the provisions -of section 48, which 
enables the Court to entertain thé applica- 
tion of any person interested to obtain an 
order regulating the  oonduob or prooeed- 
ings of a guardian. - The petitioner before us 
was, in our opinion, entitled to be Heard, 
and we must, therefore, set aside the order 
dated the 3lst March 1911, and direct the 
Distriot Judge to dios of the petition 
of the guardian (Original Petition No 475 of 
1910) after hearing the petitioner in go far 
as it relates to the sanctioning of the lease. 
The petitioner . will have-oosts- of this 
application to be paid out of the estate. : 
- Ptition allowed. 





CALOUTTA HIGH COURT. 
- Lertses Parawr ÀrpPmaL No. 9 or 1911. 
August 31, 1911. 
| Present: —Sir Lüwrdnos Jenkins, K7., 
Ohief Justice, and Mr. Justice D. Chatterjes. 
-DHARMADAS MANDAL-—PrAINTUT — 
AÁPPNLLANT 


or BEHARY MANDAL axo O'HBBB 


— DirshpanTS — RESPONDENTE. | 

"Hindu Pau Debuttar 'ty—Dealing with pro- 
perty by shebalta—Changing debubtar into secular pro- 
perty — Partition of property whether converts debuttar 
info secular property. M 
. The mere fact ofthe several shebatis having 
itioned certen debwttar property, is not an act of 
reach of trust, and the property cannot be treated 
m m secular property. The partition may, have been 
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54? 


for the purpose of convenience of user tor the sheba 
for which the property was dedicated, and it would 
not be in violation of any trust for the ahêba ` of the 


deity. 
Nath Roy v. Ram (hunder Sen, 4 L À. 53) 
30. 841, referred to.. 


Appeal from the decree of Mr. Jusos 
Osspersz, dated December 6th - 1910, passed 
in Second Appeal No. 748 of 1908, which 
had been preferred againat the decree of the 
Sub-Judge of Hooghly, dated December 20th, 
1907, reversing that of the Munsif of Amta, 
fated June 22nd, 1907. 


* Babus hohendra Nath Roy and -Krishs 


Prasad Sarcadhskari, for the Appellant. ` 
i Babu Shama Oharan Roy, for the Hatin 
nt. ` ik 
Judgment. reo ae 
D. Chatterjee, J.—This appeal. ‘arises ont 3t 
a suit for a declaration that certain próper ties 
Which had passed from the family of the 
plaintiff and defendanis and had. been. re; 
purchased by some of -the defendants were 
debutiar propérties and liable to contributà 
fo the expenses of the deb sheba, "Theré 


were also certain other prayers, i 
debutiar character of the. property: WAA 
denied. 


The learned Subordinate Judge has ond 
that the property was onos debutiar but that 
by. the action of certain members of thé 
family in dealing with this property ‘the 
eharacter of the property has been changed 
into that of secular-property. As authority 
for the latter conclusion, he has relied upor 
certain’ cases which he does not name. He 
may have in his mind the case of Doorga 
Nath Roy v. Ram Ohunder Sen (1). In that 
case, there is no doubt, their Lordships said * 

“but inthe case ofa family idol, the oon“ 
sensns of the whole family might give the 
estate another direction.” In the first place, 
that is a mere-opinion which was not neces- - 
sary for the decision of the case: and, in the 
second place, it does not say thatit is com.’ 
petentto the heirs of the donor or other 
shebatis to oonvert debwéar ` property into 
secular property by the manner of their deal- 
ihg with tfe same. In any case, the’ facts 


-fonnd in this case do not come within the 


purview of that opinion’ even, for, in bhia 

case, there was not the consensus of the 

whole family. The plaintiff and his pre- 
deoessors -were not guilt» of any breach of 

trust in respect of the debwitar in questions 
(1) 4 I. A, 62; 2 0. Eus 


1 
1 ey 
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It ia argued before us that the mere fact of 
the several members of the family having 
partitioned the land was an act of breach 
of trast and that in that way ‘the whole 
family may be considered’ to have joined in 
giving the property a directior ^r tne 
way of its being treated as a soular pro- 
perty. The partition, however, must have 
been for the purpose of conveniences of user 
for the sheba for which the property was 
dedicated, and, if that beso, tbe partition 
wóuld- not be in violation of any trust for 
the sheha of the deity. Besides that, there 
js nothing against the plaintiff or his pre- 
decessor. There has not, therefore, been 
any legal conversion of the debwttar property, 
andthe finding of the learned Subordinate 
Judge to that effect is wrong. 

During the pendenoy of the appeal, there 
has been a compromise of the case with de- 
fendant No. 3 and the relation between the 
parties is governed, so far asthe defendant 
No. 3 is concerned, by the terms of the com- 
promise entered into in the case. As regards 
_ the other defendants, there will be a decree 
in this case declaring that the property 
' in sunib is debwil(ur property and liable to 
contribute to the sheba of the deity Sridhar 
Jin. 

, Jenkins, C, J. —T agree with the conclusion 
dt which Mr. Justice Chatterjee has arrived. 
The case appears to meto bea very simple 
ene. We are only concerned with defend. 
ants Nos. l and 2, for with defendant No. 8 
there has been & compromise which re- 
moves that defendant from the sphere 
of contest. We start with the fact found 
by the Subordinate Judge that the property 
‘in suit was debuitar. The purpose of the 
suit is to have its debutiar character estab. 
lished, at this present day, with conse- 
quential relief. It is sought to establish 
this claim not against & stranger to the 
dedication, but one who claims under an 
original shebatt. It lies upon defendants 
Nos. l and 2 to show that there bas been 
some subsequent legal converston of the 
Jand to the ordinary . uses of praperty 
[seo Juggutmoheenes Dosses v. Sokheemones 
Dosse (2)]. Whatever force may be attribut- 
ed to what was said by their Lérdships of 
the Privy Council 3n Doorga Nath Roy's (1) 

in relation to a family idol, it, certainly, 

(3) 10 B. L. B. 10 at p. 31; 17 W. R. 4l; 14 M. L A. 
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is nob shown upon the facts of this case 
that there has been a legal conversion of the 
property which has divested it of ita original 
debutiar character, ` 
On these grounds I think that. the deoree 
of the Subordinate Judge cannot be supported 
and hisdeoree, as well as the judgment of Mr. 
Justice Oaspersz, must be set aside and a 
decree passed declaring the present debuttar 
character of the property and that the plain. 
tiff and defendanta Nos. 1 and 2 as shebaits 
&re under an obligation to apply the income 
of the debuttar property towards the purpose 
to which it was dedicated, that ia to say, the 
worship of. the deity in Sri Sri Sridhàr Jiu: 
The plaintiff declares his willingness to apply 
the inoom& Qf the property i in 'poesession and 
we "dbereB'that the inoome of the property 
in the possession of defendants Nos. 1 end 
2 be also applied in thé purpase of the en- 
dowment, 
Hach party will oe his. own n costs in. all 


ihe Court. i 





(s. 0. 18 Bom. L. B. 609.) 
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Kasbati tenure—Nature and Incidents of tenure— 
“During the pleasure of Government,” meaning of — 
Viramgam 'Taluka— Ohharoda village — Right if manage. 
ment-—Resumyption-—Alienation of right— 
of transfei—Bombey Talukdiri Act (VI. of 1888) — 
Bombay Land Revenus Code (Bom. Act V of 1879), 
appiicabi sy of. 

The Kasbatis of the Viremgam Tulwka hold their 
- tenure diesel (not in the sense of per. 
petually but as to temporarily) but-they do 
not hold condi ikang 6 and the British Governmant, 
have power to resume tha villages if the conditions 
imposed are not fulfilled. 

The words “during the pleasure of Government" 
do not mean absolutely and unconditionally at the ` 
will of Government, they imply subjection to tho 
Soversign Power but not subjection to an arbitrary 
and final extinction of the rights strenuously claimed 
by the subjects and to a considerable extent acknow- 
ledged by the Sovereign. 

The Bombay Aot VI of 1888 and the provisions of 
the Bombay Land Revenue Gode, with the modi.’ 
fications it enacts, apply to the Kasbatis of village 
pakon: as Kasbatis are inoluded amongst Taluidars, 

The right to manage the village carries with it . 
very definite obligationsard the penalty for thé 


1 
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failure ta fulfilLthe obligations isresumption of the 
TÉanagóment'by Government. The obligations im- 
posed. must devolve on & known person or persons, 
recognised by Government as the Manager or 

ra. These obligations cannot properly be 
Kdb-divided or surrendered to othefs without the 
consent of Government, l 


: The Government are not bound to recognize any 
pne except malo or female Kasbati of Viramgam or 
the widow of such a Kasbat as the holder of the right 


of ee The Kasbeti holder may not alienate 
the right of management contrary to the pro- 
visions of section 81 of Bombay Aob VI of 1888. i 


Tho Government are not bound to as 


any person whatever who claims the right 
to manage in virtue ofa transfer whether ‘bronght 
‘about privately or by process of Civil Ofart. > 

First appeal from the deoirion of the Dis- 
trict Judge of Ahmedabad, in Suit No. 7 of 
1898.  ' 


Interlocutory Judgment. 

This case involves an inquiry into the tə- 
nure on which the village of Ohharodi in the 
. Sanand Taluka of the Ahmedabad Colleotorate 
is‘held. The village formerly formed part of 
the Viramgam Taluka and was one of the 
villages in the neighbourhood of Viramgam 
xhich-came under the British adminigtraticn 
in 1820. At that time seventeen of those 
villages were under the management of Ma. 
'homedans of a class called Kasbatia. 

One of the first things done by the British 
administration was to attempt to make Reve- 
nue Settlement of the villages. This was diffe 
culi in the case of the Kasbatis because they 
claimed the statas of proprietors of their vil- 
lages, whereas the British Officers inclined {to 
the view thai they wera uot proprietors but 
merely managers ofthe villages, holdifg them 
on s precarious tenure. Pending decision of tha 
claims of the Kasbatia the authorities took 
the villages under their own management, The 
matter ended in a settlement for seven years 
made in May 1823, under which nine of the 
seventeen villages were restored to the man. 
agement.of the Kasbatis at an annual rent 
fixed forthe seven years and éight villages 
were permanently taken under direct manage- 
ment by the British Government. This settle, 
ment was evideuoed by a series of paas or 
settlement papers (somewhat confusingly 
termed leases), one for each of the nine vil- 
lages, given by the authorities to the Kasbatis, 
At the end of this seven yeard’ settlement the 
Kasbatis claimed the retu 
sight villages. Consideration of ‘this demand 
and possibly other matters algo, delayed the 
renewal of the settlement; but in August 1833 
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settlement pattas were again givan to the Kaga 
batis about their management of the nine vile. 
lages from 1881 to 1837 (Exhibit 144). The 
rent remained as before but the conditions of 
management were stated in greater detail. 
Restoration of the eight villages had been 
refused. In 1888 another seven years’ settle. 
ment was made at the same rental but no 
copy of the patia has been. produced. In 1845, 
at the close of the third period of seven years, 
the Government proposed to raise the rent 
and the Kasbatis protested. The nine villages 
were again attached by Government and 
negotiations proceeded. They ended in still 
more definite settlements for each of the nine 
yillages. That for Ohharodi is contained in a | 
pata dated the 14th September 1849 which 
was signed by the Kasbatis in token of aœ 
ceptance of the conditions therein laid. down.* 
* Phe terms of the paita (Exhibit No, 440) were as 
follows: ps 
Albemarle Bettington, Esquire, Collector, Filla - 
Ahmedabad, > Ed ZU 
To : 
` Malek Bapuji Bapabha! and Fatumfya Bapubhai 
residents of Viramgam Talaki. To wit, Government 
have beon pleased to 9?***** give you patia of Mouie 
Ühharod! of tho above Parganı for seven. years that is 
from Samvat year 1001 to 1907. Yoa (shall) have 
to pay Hs. 105 for Government sasessment and 
Bs, 89-1-9 for Ijafat (increase of revenue from any 
idditional services) that is, in all Rw.144-1-9 annually. ` 


The condition of the instalments, &c., for each year 
is as under,— 


Hg À. P., 
December ; i 3 E : 
Jannary i 
Fobruary . 27 00. 
Maroh 18 00. 
April . 37, 1 9 
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You should pay the instalments as sabore ond 
should manage the village. If you will not pay the 
amount of the instalment attachment will be placed 
by Government and management will be made. 

9. You should collect the dhara and rera from the 
people of the village according to the dastur of 
Gorernment but should not collect moro. | 

8. Ont of. Gorernment land you should not give 
pasayata land or sale or mortgaged, &o., land to any. 


One. It does not rest with you and if you will doso 


it will not be adtried out by Government. 

4. This paita is granted to you hence you ahonid 
not give it to your surety df to any other person, and 
if you do so it will not be accepted by Government. 

5. If you will, not complete the period for which 
tho pita is given to you and ‘if you will discontinue 
the patta without the permismen of the Collector a 
flne amounting to the axkda of two years will be taken E 
from you. 3 

6. The patta is given to you with favourable regard 

for your maintenance and you should make proper 


m 
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Thereafter, further settlements were made, the 
latest of which, (Exhibit 162), was for one! 
year only, 1868 64. After that the Kasbatis,- 
it seems, continued to manage the village and- 
to pay therent withontany further paka being 
given to them. In 1874-some of the nine vil- 
-lages were resumed by Government and the 
nsideration at that time given to the ques- 
tion of the Government's right;to resume, and 
consequently of the tenure on which the Kas- 
batis held the villages, led in 1878 to the 
drafting of a form of. lease (Exhibit 411) 
which provided t at at the end of the term, 
the leesee should ‘yield upthevillage withoub 
obatruction or objection unless the Secretary 
of State in Council should be pleased to renew: 
tha lease for = furtherterm.”’ The Chief Kas- 
bati tf Ohharodi signed sucha lease bnt after- 
wards. repudiated it and the defendant in 
this suit, the Secretary of State in Council, 
does not rely on the execution of (hab lease 
—————————— E 
arrangements to prevent offences, &c.,' in the said 
yillages nnd the surrounding villages.so that thera 
may not be any: robbery, theft, disturbanos, &c.. If 
you will not conduct Pom woll or red not make 
TO en 18 men 
blo COEM arrange 


(fs "This agreement will’ remain in force as long as 
you will manage the village during the term of the 
patta and if you do not do the vahimi, +. e., 1f attach. 
ment will be levied by the Collector for Baki, eto, or 
it yom croditors will canséan attachment to bo placed 

by pplying in in a Court of law, the vahivat of this 

be baken away from you and the vahivai 

will be ee by Government. At that time this 

ent will be cancelled and the whole income of 

the village including Jitai will be taken over by 
Gdvernment,  .. 

- R. As regards the collection of the dhara malonei 
in élause 2 referred to above it should be collected in 
company’s coin and it should not be collected in an 
othér ‘ooln: 

9. Government have exempted Rayaís from Bayar 
Vera (octroi duties) from Samratyear 1901 under 
Act XIX of 1844 Hence you should not oolloot 
Bayar Vera from Samvat year 1001 and this patta 
agreement is passed after deducting the income 
derivable from Bayar which has been abolished. 

10 The village is given on patta to you on the above 
termeand afier the expiry ofthe mild patia all the 
sources of income of this village willbe looked into 
(hy Government) and you should accept the amount 
that may be settled and ifgrou will not accept the 
diri Government will take over the inoome. 

11. This village is given to on patin on the 
above terms *99* an if you mot ahide by the 
above terms ****this paita wil be withdrawn and 
‘any claim you may fhake in respect thereof will not 


avail 3 

< You should not aok as above and the amount of 
Government willbe taken from you jointly and 
we verallv. 
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ás importing any admission by the pre- 
decessors. of the plaintiffs. In 1896 the 
matter of the tenure of the Kasbatis was oom- 
prehensively dealt with by the Government 
of-Bombay in & Resolution, (Exhibit 859), in 
which they expreesed their conclusion that 
the villages were held on lease-hold tenuré 
at the pleasure of Government. They &ocord- 

ingly directed ‘that certain villages, including 
Obharodi, should be resumed pud notice to 

quit was served on the Kasbatigof Ohharodi, 
dated 27th January 1898. Hence the Kasbatis 


of Ohharodi, the plaintiffs, have brought thig ` 


suit against the Secretary of State for Indis 
in Oouncil praying as follows: 

“Wo, therefore, pray thab an order may be 
passed declaring that we are entitled to conti- 
nue the possession, enjoyment and Manag O- 
ment of the aforesaid village.” 

"We pray also that a permanent injunction 
may be issued restraining the defendant, ag 
well as his servants, from-oaumng obatruction 
to-our possession and management in any way 
exoept so far as the levying of the amount of 


the jamabandi as agreed to in para. 9 is cone - 


-Gerned. +? 
. The plaintiffs asserted that in 1833 they 
were Talwkdars and proprietors of the 


- -villages- and that as regards the village 


‘of OhHarodi, they are still proprietors and 
are entitled to retain the village, though in 
the light of what has happened since 1822, 
they do Hot claim to hold at a fixed: rental. 
The defendant asserted that fhe proceedings 
since 1522 demonstrated thatthe Kasbatia held 
at the Siak of Government and could boe 
ousted at will. The District Judge of Ahmed 
abad decided in favour of the plaintiffs. Fhe 


<. 


defendant has appealed. The evidence is volut . 


minons, the judgment of the District Judge 
deals very fully with that evidence and thé 
arguments addressed to us have covered every 
item of evidence in the case of any impor: 
tance. The result is, to leave on my mind the 
conviction that we are not ‘concerned with 
the question whether in 1820- the Kasbatis 
were Tolukdarg or proprietors or mere revenue 
managers of the village of Ohharodi. What- 
ever the character of their holding prior to 
and ab the beginning of British Rule, scitle: 
ments were made and settlements were nc- 
cepted. This is perfectly clear from the fol. 
lowing circumstances:— -3 


To their own petition of 1881, (Exhibit 207), 


they specifically. speak of accepting the termg 
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proposed: by 'Mr. Williamson, &n Ofloer of 
Government, who .negotiated with them. 


‘Their . petition of Jans 1845, (Exhibit 208), 


implies clearly that they then accepted and 
had for years accepted the, position as they 
understood it, which was that they held 
only the nine Villages: permanently, at a 
fixed rent. Hy signing the paita of 1849, 
(Exhibit 259), they accepted a modification of 
their position as previously maintained and 
agreed to hold the nire villages at a renl 
anbject ta revision by Government. Their 
conduct in. continuing to hold the village of 
Ohharodi on those terms ever since confirms 
the conclusion that their tenure must be 
determined by ascertaining the nature of the 
settlement ag between them and the Govern- 
ment, And admittedly this ia’ so. But 
there is the greatest difference of opinion 
a3 to what that settlement really was. The 
plaintiffs say that under the settlement they 
wera to hold permanently though, aa latter 
eventa have demonstrated, at & rent subject to 
revision. , Ths defendant saya that under 
the settlement the Kasbatis were to hold un- 
oonditionally at the will of Government. The 
only possible value, or relevancy, in my 
Qpinion, of evidence ns to the tenure on which 


_ the Kasbatis held prior to the earliest settle- 


ment, is to indicate the probability ohe way. 
or the other that the Government of the time 


- would refuse to recognise the permanence of 


the holding by the Kasbatis or that the Kas- 
batis could be induced to continue in manage-: 
ment on any underatanding but that their 
tenure was permanent. It seems to me that 
it is quite enongh to nuderstand certain easily. 
ascertained facts of the time and unnecessary 
to embark on a voyage of disoovery as to 
what was the truth as to those facta which are 
difficult of ascertainment, The former facts 
are these,— The Kasbatis claimed full pro- 
prietary rights and they undoubtedly were in. 
management of the villages. This manage- 
mentinoluded'& good - deal more than the 
mere oolleotion of revenue and tares. The 
Government were anxious to impose a settle- 
ment which would secure a fair and oertain 
revenue, encourage cultivation and the re- 
clamation of waste lands; they were anxious 
to maintain order and the security of life and 
property and thought that management by, 
the Kasbatis would be bad both for the de- 
velopment and the security of the dountry.- 
Accepting those facts, a oonsideration of the 
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evidence as io what followéd is; in-my opinion, 
B sufficient and the oorreot basis for a oon- 
clusion. 

The issue briefly pnt is, whether the Berlog 
of transactions between the Government and 
the Kasbatia discloses a settlement implying 
a holding by the Kasbatis: absolutely at thé 
pleasure of Governmentor a holding by them 
of & permanent character, provided that the 
imposed conditions ware oomplied with. It 
was not alleged by the defendant in the lower 
Oourt that the conditions imposed had been 
violated. The defendant's case was, that the 
Kasbatis held and hold unreservedly at the 
pleasure of Government.: To determine this 
issue itis necessary to examine the docu: 
mentary evidence comprisedin the correspond- | 
ence between Government and their offloers 
relating to the settlements; the several settle- 
ment pattar; and the neüition of the Kasbatig 
The earliest of these papers (Exhibit 347) is 
& letter from Mr. Williamson, the Assistant 
Gollector of Ahmedabad, to the Secretary ta 
Government, dated 3rd August 1828. In 
this letter Mr. Williamson tells what ha 
knows of the position of the Kasbatis and 
their past history and describes briefly what 
hpppened after the British took over the 
Villages, He then suggests an arrangement 
by which the Kasbatis should surrender some 
of their villages, permanent possession of the 
others being secured to them. The letter 
ruos as follows : — 

“The defective state of the records at Vitus 
gam preventa me from ascertaining. the 
period when these villages first fell into the 
hands of Kasbatis, but thore can be no donbt, 
this took place many years ago, and had thein 
possession been uninterrupted, our rules, res. 
pecting prescriplive rights, would have con- 
firmed s continuance of it. 

“Their claims, however, to consideration do 
not appear to reat on so good a foundation, 
during the Peishwa’s Government of Viram- 
gam. As soldiers of some property, family. 
and character. the Kasbatis of that town, 
&oquired a partial inügenoe in the affairs of, 
the Pargana,"and often obtained from the 
local managers, leases qf villages on favour-, 
able terms though in granting these leases, 
nothing furthqr seems to have bsen intended; 
than thatthe villages should remain under 
the temporary charge of the*Kasbatis, and be 
resumable by Government at pleasure. 

“They likewise obtained the management 7 
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atow villages by the voluntary: act of the 
Patels, who, when pressed -by the Peishwa’s 
agente, for a larger revenue than they could 
afford to pay, gave up their villages, to -the 
management of persons who they knew had 
the means of affording them some protection. 
The arrangement made on the occasion by the 
Kasbatis and Patels for mutual convenience, 
commonly consisted in, an agreement by 
which the former became responsible for the 
‘revenue, a8 Manotidars, and the. latter gave 
them up s share of the produce or some 
«similar consideration, this like all similar 
transaotions in these times, generally ended 
in the stronger party gaining possession of 
' the weaker’s rights, and thus the Kéásbatis' 
influence in some parts of the Viramgam Par- 
gana appears to have originated. 
- “Previous to, and for a shori time sted 
the farm of the Peishwa'g share of Gujarat to 
the Gaikwar, the Kasbatis seem to have en- 
foyed the produce of these villages for 25 or 
80 yesrs on a revenue, which was increased 
or lowered according to the pleasure of the 
local managers, but in Samvat 1860 they 
were dispossessed by Babaji Apaji, who de- 
manded a larger jama than they consented to 
pay, and their interference was entirely re- 
moved frem the villages, until Samvat 1870 
when they were again restored to them by 
. the Peishwa's authority. 

"Beyond these periods, I have been aga 
to trace, with any certainty, the exact nature 
of the connection which existed between the 


villagers and the Kasbatis, but the accounts 


which I have received, lead me to think -it 
was of a kind which varied according to cir- 


cumstances ; the villages sometimes remain-: 
sometimes in. 


ing in the hands of the one, 
those of the other, the Officers of Government 


paying little attention to the matter and. 


generally favouring the party, who paid 
them the highest revenne. 

"Thus, by & train of circumstances which 
from their undefined nature it is difficult t5 
describe, the Kasbatis have acquired a sort of 
claim to these villages, of which they were 
found in possession, when the “country was 
delivered over to our Government. 

“Since our authority waa established 
Ahmedabad, the Revenue Settlementa have 
Been made with them, excepp in instances 
when they refusdi to pay an. adequate jama- 


but being men of ignorance. in bad oircuin-. 


glanocs, and of very irdolent habits, the Kas- 
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batis of Viramgam are - altogethar ME 
tent to oonduot village concerüs and -this has 
been-proved -by the result of their late 
management, which has had the effect of im- 
pairing the resources- of -several - of - the 
villages. 

"During & personal vini to AREEN this 
season,~ Mr. Dunlop had the state of: these 
saroi brought to his -particular notioe and 
for seeing the serious consegnences that 
would; in all probability, ensue from~their 
remaining longer if such manager's hands; 
he made arrangements to keep six- of them, 
the reat being held on -short leases which’ 
have not quite: expired under the direct 
charge of Government, informing the Kas-’ 
batis that their claims to consideration would 
be submitted to the Honourable Board. - 


“Several of the villages are of «con A ` 


extent and susceptible of much improvement; 
and, for the reasons I have endeavoured to 
explain, I do not think it would be advisable 
to entrust them again to their former holders; 
indeed, past experience leads me to an opi- 
nion that a continuation of this ‘indulgence; 
instead of ameliorating the condition, might 
increase the-bad circumatances of these per- 
sons, by making them responsible for a reve- 
Bue whioh indolence and want of skill would 


. render them incapable of paying and thus, to 


their other misfortunes, would be added, 
that of a debt to pn ak jÁ 

"They &rerwell aware ofthe precarious tonurd 
(being merely what may be styled leage“ 
holders) by which they have held these vil- 
lages apd would be, I have every reason to 
believe, well batiafled by an arrangement that- 
secured to. them permanent possession of a- 
portion of them. . s 

‘The plan, therefore, that I humbly propose 
would beto giveup to each-Kasbati oné or 
two (aocording to the circumstances and- 
claims of the person) of the smaller villages 
ona less jama than they have hitherto paid, 
towards which their whole attention being 
devoted, they might succeed in cultivating 
and improving. This would: also gratify 
them by keeping up their name and respect-- 
ability as land-holders, nor-perhaps would it 
be too much’ to expect, that in time it might 
hare the effect-of restoring them to a siate 
of comparative comfort and . prosperity. 
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"The small amount of the collections that ir” 


proposed to be levied on the few. villages’ 
that might remain in their hands -would. be &- 
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-' dompensation for removing their interference,- 
from the rest on which, as well as on the 
former, a larger revenué would be demandable. 
| "Bhould the above suggestion meet with 
the approbation of Government, it can be 
éarried into execution at the next season of 
settlement; when & -complete statement of 
the actual resources and capabilities of the 
villages in question being obtained, Govern- 
nent would:be enable to select those which it 
‘would be most desirable to entrust to the. 
charge ofthe Kasbatis.” i 
Government replied on the 16th November 
1822 (Exhibit 848) that if a pension for 
life or number of lives could not be agreed to, 


the arrangement Mr. Williamson proposed - 


should be adopted. They said,— 

“I am directed by the Hononrabla the Gover- 
nor in Council to acknowledge the receipt of. 
your lefter, dated the 3rd August, proposing 
an arrangement for allowing-the Kasbatis in 
the Pargana of Viramgam to retaina few of. 
the villages they hold on & small jama, the 
others being resumed by Government. 

"3nd.—Though the plan-you have proposed 
of compromising might be most agreeable to- 
the Kasbatis, the Honourable the Governor 


in Council doubts whether ib would afford. 


sny permanent relief. 
“Srd.—A pension for any life or number of 
lives to be fixed by the Government would at 


least secure a subsistence to the individual . 
and exempt all our subjects from the evils of ' 


this mismanagement and is considered the 
moat desirable arrangement. 

n UAth.—If the Kasbatis be willing to ac 
cept pensions that plan should be ‘prepared, 
otherwise the one you have suggested is to 
be adopted. - 

"bth.—Adverting to ihe hardships to which 
it is supposed the villagers will be exposed,: 
who are left under the management of the 
Kasbatis, an attempt might be made to in- 
duoe them te accept deserted villages witha 
long exemption from the payment of revenue, 
In this laat osse; some peouni&ry advances 


being:made to the Kasbatia to improve the: 


Villages and a mortgage of the village taken 
AN seeurity for their re- a without 
interest. . 

"85h.—If4his plan shonld' not bo feasible, 
one of the others is to be adopted at once and. 
you will report the course you may pur&ue." 

The arrangement made was finally orystal- 
liséd in a series of paiías given tothe Kasbatis 


e 
. 


INDIAN, OASHA, | 


. 968 


for nine EN the remaining eight being 
retained under the management of Govern- 
ment. The next document- to be considered, 
therefore, ts the paita for the village of 
Ohharodi. It is dated 17th May, 1823 or 
thereabouts. It is not itself forthcoming 
but there is in Exhibit 148 a oopy of the 
patta granted for Vani, another of the nine 
villages, and it seems that the paita for 
Obharodi was in thesameterms except as to 
the rent. This document states that Govern- 

ment is pleased to give a patta for seven years 
aodafrer detailing the amount payable by 
the Kasbatis lays down very briefly the other 
conditions of the settlement. It runs thus, — 

"John Heetor Oherry, Esq., Collector of 
Ahmedabad, on behalf of Government, to 
Maleh Dadumiys, inhabitant of Kasbe 
Viramgam. ‘To wit, Government is pleased 
to give you a patta for seven years of Maje 
Vani, taluka Daskroi of the said Pargana; 
the particulars of the settlement are as 
followa:— 

“Ra. 300 for the Fasal of Samvat 1880, the 
partioulars of which are that Hs. 1,101 out of 
which are deducted Ra. 801 on apes of past 
year's jJamaband: and the balance according 
to orders Rs. 300 on account of Ijafat salary 
of Government Talati. 


Rs. 900 for tho Fasal of Sambat 1881 
Ain Jamaband: Ra, 300 E 


to last year'a orders 8CO 
Increase for the year See aded 
300 
Rs. 800 for the Fasal of 1882 Ain 
Jamabandi. Bandt- Ha. 300 acoord- 
ing to last year's order.. 300 
Inorease for the current year... =... a. 
In Jjafat salary of Government: Talati . 
| 800 


(Similar entries are repeated for the 
Samvai years 1883, 1884, 1885, and 1888). 
"In this manner Ba. 2.100 a8 &bove stated 
you should pay to Government in the 
currency of the mafals each year by instal- 
ments and you should make the village pros- 
perous and recover just dues from the, 
Hayata as penal * * * *; you -should 
not oppress anyone nor i*npose any new tax. 
You do not sell, mortgage, san- -mortgage gr 
give in the Pasayale any land of the said ers 
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Ingeor allow any person to do ao. Do not keep. 
. any debt on the.village. If you keep any, 
you shall have to pay from your own pockets, 
the village shall have nothing to dp with it; 
you, make the village prosperous and P 
it over to Government- in Samvat 1887. . 

there i8 any defect in the prosperity, p 
shall have to answer for the full sanabands, 
&o If you ‘give Tagaw, &o, to the 
cultivators of the said village, you shall re. 
cover the same within thd yeara of your 
Istava; and shall leave no debt against the 
people of the village when if terminates. 
If any person is enjoying land without any 
right, andif Government makes inquiries 
and cause him to give it up the income of 
the -same as well as the income of any land 
held on æ usufructuary lease which Be- 
comes free, Government will get the same 
in addition to the amount of Istava, It 
will not be accounted for the amount of your 
patina. lf you--will redeem any mortgage. 


or san-mortgaged land, you will enjoy the 


‘produce thereof darer the term..of your 
Istava, and after the expiry thereof Govern-; 
ment will take charge of the same and you 
shall have no claim-to it. Besides the 
amount of this patta, the Government will 


reoover from you the amount due on account, 


of iras, Jamin Dastur and other matters, 
which may be due as usus] * * * 
in addition to the amount of jamaband:. 
Tf a deoree of an Adalat will be passed in 
respect of Government land .of.the said 
village, the “amount of Santh will be re- 
covered from yon in addition to the amount 
of jamabands. -You shall get written an 
acoount-of the kacha income of the said 
village from year to year by the Government 
. Talati, who will visit the village. If thegocount 
given by you will be found incorrect, Govern- 
ment-will recover from you threerupees for 
évery one rupee kept back. In the case of 
any great Asmani Buliant calamity or distur- 


bance, deduction will. be allowed’ to you 
according to the usage  ourrenb in the, 
Pargana, 


Ae aiskh Sud 7th Samrat 1879 (corres 
ponding with 17th May J828)” ] 

Next we have Mr. Willnamaon'g dedos 
of the settlement, (Exhibit 848) which runs 
ag under:— 

"Yn referenoe to*my letter of the Srd of 
Amgost and ita reply from the Government 
dated- the 16th- of. November I have the 
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honour `to--ihform you thet REO 

the sanotion conveyed in the, letter I have 
concluded &n &rrangement with the Kasbatia 
of Viramgam by . which they. ane io retain 
during the pleasure of Government nine of 
the villages. found under . their. manage, 
ment when the Pargana fell into our pos- 


on. : ACE ^ 
. “I proposed tho plan of granting. tha 
Kaasbatis | pensions but they pleaded sə 
anxiously againgt that measure, which they 
urged would deprive their farniliea of the . 
respectability’ and distinctions they had long 
that - persuasions 
failing I did: not cenceive it to be the wish 
of Government to press them further on tha, 
M E 

The. similarity of their case io that of 
the Kasbatis of Dholka natygrally presented, i 
the decision of Government on the claims 
of those persons, as a guide to me in 
fixing the jama to be paid by the former}. 
the. estimated value of the villages to res 
main in their hands is Ra. 5,300-0.0. 


b 


“The jama on which amounts to... -Ra. 
1,925.0-0 : 

Leaving for their maintenance a, Be. , 
3,375-0-0 - 


which -is nearly equal to the over plua. that. 
would remain were they to continue in 
possession of the whole of the villgges: 
since they are ea!imated at Ra. 19 100 and: 
an allowance of 20 per cent, would give. 
them. Ra. 8,820.0-0. E 

“This percentage iB. not 80 inch as that, 
remitted to the Dholka Kasbatis bpt- a 
difference "is for two reasons to be drawn, 
between their respeotive CASES, first, beocanse, 
the Kasbatis of Viramgam have not enjoyed; 
uninterrupted possession; second the yillages 
are susceptible of much more. improvement: 
than thoge. of Dholka and there is every 
prospect of the produce immediately ins 
creasing considerably beyond iis. present, 
value. ; 

"By this arrangement ihe dudes 
of the Kasbatis' is removed from eight. 
villages which are much the largest of 
those referred io in my letter of 8rd of - 
August. This is exemplified by their ` 
produce being valued on aw average at 
Ra. 18, 800 while that of the villages re-,^ 
maining with the Kasbatis is only estimated 
Ra. 5,800.0.0 and the former in proportion 
contain more land and population. Both are 
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com paratively 
ment. g l 
“The lease being granted for -sever 
years affords the Kasbatis` an opportunity’ 
of satailing themselves of these capabilitica. 
The condition of the villages 
Application to their case of the rules res- 
pecting leases laid down by Government 
guided mein fixing this period. 

“ “Ag the principal villages have been under 
our direct management during the present 
year from the commencement of which it 
was understood an arrangement in favour 
of the Kaabatis was to be made, it would 
appear just to make them some alloWance 
for that period, and on the principles by 
which the assessment has been determined, 
. 20 per cent. on the net collections occurs 
to meas being sufficient, and I have reason 
to thmk would be adequate to their ex- 
pectations. The then management has 
been far from good. Unfavourable seasons 


have ‘been the chief cause of a considerable 


balance of revenue accumulating against 
them and they have therefore, perhaps, addi- 
tional claim to consideration: 

“The proposed allowance of 20 per cent. 
amounts to Rs. 2,896 and when sanctioned 
can be carried to the oredit of the balance 
dae to ‘Government which inquiries lead me 
to apprehend the Kasbatis have not at 
present the means of liquidating.” 

Then there isthe letter of the Oommis- 
siner (Exhibit 344) forwarding to Govern- 
ment Mr. Williamson’s letter and lastly 
there is the sanotion of Government, (Hxhibit 
390) expressed in these terms,— l 

"I-am direoted to acknowledge the receipt 
of your letter dated the 23rd ultimo and to 
infórm you that the Honourable the Governor 
in Council approves of your first Assistant 
having concluded an agreement with the Kasz 
batis of Viramgam by which they are to 
rétain during the pleasure of Government nine 
of the villagea found under their management 
when the Pargana fell into our posaeasion, the 
arrangement having effect from the year 1580 
Samvat.” 

“Fhe Honourable the Governor in Council 
authorises you to make an allowance of 20 
per cent. to the Kasbatis in consideration of 
the principal villages having bsen taken from 
1879." i 

Mr. Williamson’s original proposal was 
that the Kasbatis should have permanent pos- 
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session of a portion of the villages, Government 


- stated that, onfailure to make an arrangement 


for pensions involving the surrender of al: 
the villages, the plan Mr. Williamson sug- 
gezted should be adopted. The pension 
arrangement was not or could not be brought 
about. Bo, presumably, the arrangement in- 
tended to be made was that proposed by Mr. 
Williamson, namely, that the Kasbatis were 
to surrender certain villages and retain the 
rest permanently. The only words in the 
palia which go against the conolpsion that 
this was the arrangement actually made are 
these,— You make the village prosperous 
and hand it over to Government in Samvat | 
1887." (A. D., 1880-1). For the words 
later in the patia “Government will take 
charge of the- same and you shall have no 
claim to it" do not refer to the village as a 
whole but only to mortgaged land which 
the Kasbatis might redeem. But we find 
Mr. Williamson saying that he had coon- 
cluded an arrangement by which the Kaa- 


_batis are to retain nine villages, "during 


the pleasure of Government.” What did 
he mean? It isto my mind very diffienlt 
to suppose that the Kasbatis, who strenuous- 
ly claimed eeventeen villages, would agreb 
to be deprived of the more valuable and to 
retain the remainder unconditionally at the 
pleasure of Government. The Govern- 
ment had assented to a reduction in the 
rent of the villages left with the Kås- 
batis such that the profit that they were 
to receive from the nine, was petimated to 
be about what they formerly received from 
all the seventeen. This indicates recognition 
rather that their claim was permanent 
than temporary. It is also very diffleult to 
credit the Government with the sardonic 
humour of the transaction, if they exhorted 
the Kasbatis to "make prosperous" the 
villages in order that after seven years—a 
short enough period in which to bring pros- 
perity into being—it should be absolutely 
at the discretion of Government to continue 
the villages with the Kasbatis or to také 
them under their own management. The 
words "during the pleasure of Govern. 
ment" are ssid to mear absolutely and un- 
conditionally at the will of Government. 
But I think they are susceptible of another 
meaning as natural to the words themselves 
more in accordance with the expressed is- 
tention of him who used them; and moré 
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appropriate to the circumstances which “led 
to their use. They were used by the 
representative of the Sovereign Power in 
relation to subjecta of that Power and, 
therefore, imply subjection , but not I think 
subjection to an arbitrary and final extine- 
tion of the rights strenuously claimed by 
the subjects and to .& considerable extent 
&oknowledged by the Sovereign. They seem 
tome to imply, that unless the Kasbatis 


managed the . villages- according to the 
conditions expressed or implied, of the 
‘arrangement ending in the patta, the 


Sovereign would, if it so pleased him, 
deprive them of the management. This I 
hold to be what was in the mind of Mr. 
‘Williamson who proposed that they should 
have permanent possession of a portion of 
the villages and also in the mind of the 
“Government who agreed to socept the pro- 
posal if pensions were found as a subati- 
tute to be impraoticable. I cannot believe 
that the Kasbatis themselves supposed that 
they were to have anything short of per- 
manent possession.of the nine villages. It 
has to be remembered that the settlement 
was a compromise. The Kasbatis, on the 


one hand, claimed. all the seventeen vil- 
lages ag their own. The Government, on 
the other, realised that these claimanis 


were entitled to some 
however precarious their tenure, they were 
persons of influence and position, The 
Government were influenced by the know- 
ledge that in settling a newiy  aoquired 
‘country it is impolitio td scrutinize too 
closely claims which are at least supported 
by possession: or to exact too rigidly ad- 
herence to their own wishes. Moreover, 
they could not have been callous to all 
instincts of humanity and willing to plange 
the Kasbatis into poverty and degradation, 
That they were willing to grant pensions 
demonstrates this. But the traditions and 
sentiments of the Kasbatis were opposed to 
pensions. They clung to the villages as an 
outward - and visible sign of influence 
and position. As’ Government *agreed to 
allow them to retain some of the villages, 
I find it impossible to believe they con- 
templated such retention as unconditionally 
at the pleasure of Government. This con- 
clusion is supported by the’ circumstance 
‘that a clause stating that at the end of the 
erm the village sheuld be delivered up to 


INDIAN OASHS, 


consideration, tha, 


nma 


the a e was to he found ans the, 
paiia given to a Girasia at the same Mei 
(Exhibit No. 143) and then and, 
Girasias were looked on as ‘proprietors. 

It ia trne that go BOSD afterwards as 1829, i 
the Government expressed their opinion: 
that a holder similar to the Kasbatis had no 
right to continue in possession after the term 
of the settlement (Exhibit No. 357). But 
ib is not clear what were the circumstances 
which elicited this opinion and other acia 
and pronouncements of the Government . 
strikingly confirm the conclusion expressed 
that the Kasbatis did not hold unconditionally. 
at the pleasure of Government. 


‘The next settlement patta is of 1833 
(Exhibit No. 144) for the ‘period 1881 to 
1837. This document was drawn up after 


the Kasbatis had claimed and been. refused 
restoration of the eight villages. It desoribea 
in much fuller detail the duties of and 
conditions attached to management by the 
Kasbatia. It provides specifically for resump- 
tion of the management by Government in the 
following cases :— 

(1) failure to pay the rent ; 

(2) want of good care for “thé village - T 
spoiling the village; - 

(3) giving the village in geourity to any. 
persou. There are no other provisions for 
forfeiture of the management.: There is na 
provision for renewal of the patta but ,ib is 
to be inferred from the nature of the manage- 
ment and from the faot that the patia was 
for & term, that renewal was ‘contemplated. 
This inference is supported by both previous 
and subséqaent events, by previous events 
because in 1828 permanent possession by the 
Kasbatis was contemplated - by subsequent 
events because the renewal did in fact take 
place. It is very unlikely, it seems to me, 
that such a paa would be granted had the 
tenure been unconditionally at the pleasure 
of Government. This oonolusion is again 
strikingly confirmed by what took place 
subsequently. There was a further sattle- 
ment in 1838 for seven years evidenced by 
patta similar in terms to those given to 
Girasias who were admittedly proprietors. 
After that the Government claimed to raise 
the rent. The Kasbetis resisted the olaim. 
There can be no doubt that at this time they 
supposed that they held the nine villages 
permanently and claimed to hold them ata 
fixed rent. . This is clear ‘trom their petitions . 
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in 1931 (Hxbibit No- 207) ; 1834 (Exhibit 
No. 483) and again in 1845 (Exhibit 
No. 208) and 1848 (Exhibit No. 290). What 
was the attitude of (Xovernment and their 
representatives | . Here “if ` ever was , the 
occasion for Government to retort “you 
not only do not hold the , villages. at a fixed 
rent, you do nob even hold them permanently." 
What did they shy. P. 1t'" seems that the nine 
villages were attached by Government. Thig 
i ‘to the petition from the Kasbatis-(Exbibif 
208) dated 14th June 1849. ‘The farther 
phar scan of the incident i 16 fully: explained 
in the papers 1 now. refer to. ` The Oolleotor 
of Ahmedabad wrote (Exhibit No. 832) & 
letter -dated ' Bth. September (1845. In this 
letter he babad briefly the lapse of the earlier 
pattas and ihe renewed renta of pattas. 
Then he continued,— 
| “These leases have: now again lapsed and 
the Kasbatis being sent for in order to enter 
into fresh -settlements declared that the 
settlement made by Mr, Williamson was 
parmanent and not liable to‘ any increase. 
They refused leases on any terma but the 
original. and would not listen to anything 
I could say in opposition to their own views 
of the matter, so [ found it necessary to 
assert the rights of Government in a stronger 
manner than I should have done otherwise 
aud refused to renew the leases and admitted 
them ‘merely to. consideration of 20 per 
gent. on the ‘revenue pending the pleasure , 
of Government. 

“The produce of some of these villages 
appears during the time of their being under 
direct management to be greater than the 
present estimate ‘and the Mamlaidar reports 
that the estimate for the present season 
ig less in consequence of the failure of the 
Tate rains last year and not from the existence. 
of any permanént cause. I thought, there- 
fore, that the rentals might bear an increase 
even if it were only just sufficient to mark 
the right of Government but they would not 
hear of, anythiug except tbe settlement 
formerly made. 

"The original leases were granted on & 
rough estimate of the produce of 20 per 
cent. on the rentals of the seventeen villages 
but this appears to me to, have been a 
temporary consideration and’ merely as A sort 
of guide i in granting them indulgenoe. 4 

“In Mr. Vibart's time they made & claim 
upon these villages and were distinctly told 
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that ib was not good. ` = l 

“Mr. Jackson, in settling- ith them, did 
not think the estimates warranted Increase 
and so left the leases at the same “sthount ei 
before. 

“This long enjoyment of the villages at the 
same rental has increased their -real or. 
fancied impression that the - original settle- 
ment, was permanent, which dt most 
certainly was not, and I think that on the 
present qocasion some- increase ‘ought to be 
nade be ib ‘ever #0 small. ‘The Kasbatis were 
in. Had.’ mstanoes but, nevertheless, il 
appears to “Be necessary that the ,principldé 
upon which the settlement. was made should 
be- asserted now oritis likely to be more 
difficult of pasertion hereafter. I would, 
therefore, beg. to propose the following slight 
incremaóh ‘onthe’ rentals of these villages 
and jn’. case" the Kasbatis "will not accept 
these leases the villagde be left "dnder direct 
management as I have now placed them and 
the Kasbatis allowed merely 90 per cent. in 
the revenue. 

“The amounts I proposed are - mentioned 
in the statement of the produce of these 
Villages herewith forwarded. 

"I propose this settlement under the 
impression that Government stil wish to 
treat these persons with indulgence ‘ag it ig 
certainly not profitable to Government. Thé 
villages under the management of the 
Kasbatis have been by no means good and 
the revenue wodld doubtless be much benefited 
by taking them under direst management.” 

It appears from this that the Collector 
thought that Government could if they chose, 
take the villages under their own manage: 
ment and that, asa matter of revenue -Manage- 
ment, it would be profitable to do go.” But 
thare is not & word to indicate that the 
Kasbatis were tó be disabused of their 
impression that they-had a right to hold 
permanently. All that was proposed was to 
indicate to them that the rent waa nol 


fixed but was liable to revision. There ia 
then an unsigned draft letter from thé 
Commissioner forwarding the Oolleotor's 


leiter to Government" in which it is said, 
(Exhibit No. 833) speaking of ihe settle. 
ment with the Kasbatis, "care appears tb 
‘have been taken to avoid &ny pledge as to 
the permanency of the arrangement," Ib. 
describes the -proposal to enhance the rent - 
as one to counteract a claim which tho 
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Kasbatis have now set up to the permanence 
of the former! terms. Finally, the draft 
proposes that if the proposed terma should 
not be accepted by the Kasbatis the village 
should be taken under direct management, 
ihe, Kasbatis -being allowed a pension 
equivalent to the profits Mr. Williamson's 
settlement left them. This draft letter was 
sont on to Government, witha letter signed 
by the Commissioner, in which the latter 
wrote,— (Exhibit No. 394) "as the object is 
merely to assert the: right of raising the 
rental, the increase might be limited to 5 per 
. cent." Government replied as followa (Exhibit 
No. 835.) :— 

“I am directed by the Honourable the 
Governor in Oouncil to acknowledge the 
reoeipb of yoür letter No. 938 dated the 9nd 
June last with the correspondenoe therewith 
submitted relative to the renewal of the 
leases of certain villages held by the Kasbatis 
of Viramgam in the Ahmedabad Colleotorate 
-and .observe that these Kasbatis do not 
appear, from the former proceeding connected 
with- the settlements. sucoossively made with 
them, to have any valid title toa permanent 
continuance of the terms on which they have 
. hitherto held.their villages. 

“The proposed increase of 5 per cent, 
finally suggested by you on the a paha 
made by Mr. Williamson in 1823 while it 
would suffice'to preserve the Government's 
right to modify.tbe term would, the Governor 
in Council . observes, leave the Kasbatis 
as. large a profit as they had under Mr. 
Williamson's settlement. 

"The Governor in Council, therefore, in 
‘approving of the above measure, desires that 
it be confirmed for & further period of seven 
years & distinct reservation being made in the 
lease of the right of Government in any 
future-renewal to raise the rents if ciroum- 
stances should show it to be expedient. 

“If the Kasbatis withhold their assent to 
this settlement the course recommended 
in the concluding part of the 8th para. of the 
draft of the letter from your predecessor 


dated the 30th Paran rad 1845 which 


formed, one of the secompaniments to the 
letter now acknowledged should I am desired 
‘to state be adopted.” 

. I cannot gather from iier papers asa 
whole that Government or their officers 
. supposed that the Kasbatis were not intended 
to have a permanent holding. If did really 


INDIAN OASES. um 


BEORWTABY or STATE FOB INDIA P, BAI BAJDAI. 


Deni 


é 


thought so, they failed to express their 


thoughts clearly to each other. and certainly 
acted so as inevitably to leave on the minds 
of the Kasbatis the impression that the 
permanence of their holding was Anques- 
tioned, though the rent was liable to revision. 
A year after the Government letter of 94th 
February 1847, the Kasbatia subnitlted a 
petition, (Exhibit No. 290), recalling the past 
aud protesting against signing & Kabuloyat 
admitting the right of Government to enhanoe 
the rent Government. replied through their 
officers that they adhered to their order of 
February 1847 and added "itia not the casa 
that an increase should always be made af 
the time of the fresh ;amabands, still what. 
ever rates be fixed at the’ time of ‘settlement 
in accordance with the jamabands practice 
the same should be agreed to. Hence there, 
is no reason for. entertaining. any: fear in 
writing a clause to that effect in. the 
Kabulayat” (See end of Exhibit No. 290), 
Implication at least could hardly make it 
clearer to the  Kasbatis that they held 
permanently at arent liable to revision and 
it is difficult to imagine that the Government 
nd their officers supposed that the Kasbatis 
beld on & loss secure tenure. 
. The patia finally evidencing the settlement 
arrived at after this prolonged dispute is (Ex- 
hibit No. 259) and is dated 14th -September 
1849. It is for seven years Samvute 1901- 
1907, (1844-45 to- 1851-2). This - “pata. 
specifically provides for taking the village 
under Government management in case of 

(1) ailuro to pay the rent ; 

(2) failure on the part of the Kasbatis to 
conduct themselves well or to manage 
properly ; 

(8) attachment of the village by creditors. 
. ln no other case is resumption provided for 
except i in the following clause: “The village 
is given on patta to you on the above terms 
and after the expiry of the said patta.all the 
sources of income of this village will be 
locked into and you ahould accept the 
amount that may be settled and if you will 
not accept the settlement— Government will 
take over the income.” This patta was sign- 
ed by the Kasbatia in token of acceptance. 
It is, no far as the evidence shows, the earliest 


patia they did sign. It indicates ‘in itself 


alearly enough and in the light of the past 
eventa still more clearly, that the settlement 


-was made with the Kasbatis as permanent 
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holders of thé management of the lige sub- 
ject to specified (“possibly also to some im- 
plied”) conditions and liable to revision of the 
rent. The later pattas do mot throw any 
frosh light on the matter and do not call for 
detailed discussion. They have been cereful- 
ly examined. The other later documents put 
in evidehos are largely reporta by Govern- 
ment officers ‘and. Resolutions of Government: 
They show a good deal of variety of opiniort 
as to the tenure on whioh the'Kasbatis held 
the villages.” ‘In early days that tenure “wah 
` desóribed.as “leasehold,” a misleading word 
inviting the analogy of English tenures 
and unfortunately BO, seeing that the Kas- 
batis held’ uhde? a series of ‘pottlements thé 
basis of which ` was a recognition that the 
-Kasbatis held permanently the management 
of the’ ‘village, subject to óertain conditions, 
Later, some of the Kasbati-villages-were re- 
sumed; ‘two, becausà of failure of heirs to 
d'eocasbd holdera and ong, because ib was st- 
tabhed by a creditor. It’ 18 nonecessary to 
‘examine the evidenoé on this point in detail or 
‘the’ prodéedinge: which led in 1897 to the issue 
‘of &-notioe to' the holders of Ohharodi to quit 
‘the villagé. : The p&pers ars ` intéreating ` en- 
‘ough, but as they’ amount to no more than ex- 
- preasions of opinion by the Government and 
their officers they bave ro evidentiary value. 
"Unlees, indéed, those expressicra of -opiuion 
favourable to the ‘olsima 
`- bo fake as admissions and given weight 
as such. It is; however, in my opinion, need- 
desa to rely on such admissions’ even if 
"reliance on them could properly bé Te 
'ed “to. 
C. Te sumi- up my reasoning; the tenuro E: 
the Kasbatis must be: determined by.” 
"eoiroufüHtánóes ^ attending -the - E 
‘to théit poshession of- nine ` villages, and 
-the  subséquent negotiations and agreements 
‘between them and the Government. The 
"initial ` cirontmsténcos suggest "very olearly 
"that- the: -restoration-was no£of-& temporary, 
but of a permanent character. But there 
“are: Words in the -earliest of the pattas, 
- whioh, literally interpreted; would mean 
"that the restoration was of a purely tem- 
. porary: cHaradter. Nevertheless, these words 
‘are easily capable of & diferent interpre- 
"tation andie: different interpretation. is id- 
dicated by the’ ‘cirourhstances i in which they 
t werg abed, T° 
<. The subsequent A shaw: with. perfect 
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of the Kasbetis. 


Glearnees, that “the 
that the Bons Eon Menon and 
that the Government, if they -had- any real 
doubt as to that matter which 18 uncertain— 
never expressed their doubt to the Kas- 
batis. The latter have continued to hold 
for now more than 80 years and from the 
very earliest period‘oftheir holding nothing 
has beer said to them.or done by Govern- 
inentin rélation to them, to indicate bo them 
that they had anything bub-& permanent 
holding in the nine villages, that is, until the 


-Rotice to quit was given which has led to-this 


Buit. On the other hand, much hag been: said 
and done to assure the Rastatia that- they 
held permanently: Í "M gp 

I use the word * permanent" throughout: as 
contrasted with the word ‘temporary”, and 
not in the Bense of "perpetual" for, it 1à 
perfectly clear that though the Kasbatis held, 
permanently, in the sense which I'mean, 
they ‘did not hold unconditionally and the 
Government ‘undoubtédly have taken power’ 
to themselves and the Kasbatis, at any’ 
Fate in’ 1849, accepted. the existence of this 
power, to resume the villages, if the con- 
ditions imposed were not fulfilled. One of 
these donditions has consistently been that 
the Kasbatis should not -alienate their in» 


„terest in the management of the villages. Be- 


‘sides this. and other expressed conditions; 
£here may ‘have been others, which à were 
only implied. And it is- this : pdgsibility 
-«rhioch led the Advocate-General, in ‘appeal, 
to advance a contention, which had, never 
‘been advanced in the. Oourt below. Hè 
said, even'if we assume that the holdjng was 
‘permanent, yét the’ évidence shows’ beyond 
doubt that it was to be permanent only with 
‘tthe Kasbatis’ that they were left in man 
‘agerent of the villages for their mainten- 
anoe atid the support of their dignity; and 


that it cannot possibly | have. been tbe in- . 


‘tention of Government, or part of the terms 
on' which “the villages were restored to 
their management, that they shonld ever 
‘pass away from the Kasbatis. And he says, 
the moment that the management is con- 


‘+tinned to' female ‘heirs—and the plaintiffs 


‘are female heirs—there arises the: possi- 
-bility of tHe villages passing into the hands of 
-those who Arb not Kaabatis.- The solntion 
"of the difficulty. "here ‘suggested : : depen 

-upon determining whether there was sn 
-implied -condition .that the -villages should 


= 


"nne 
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allowed to bold, heirs or descendanta 
who might not SE batis. The existence 
or non-existence of such an implied condi- 
tion can only „be determined by a sorutiny 
of evidence adduced for the purpose of prov- 
ing or disproving such & condition. And the 
évidenoe adduced in the lower Oourt was not 
directed to that object. In that Court the 
attitude taker and throughout maintained by 
the defendant was, riot that they hada right 
to put an end to the possession of the 
plaintiffs, because of the breach of some 
condition on which the Kasbatis held the 
village, but. that ‘they had: an absolute, 
unconditional right to pub. an end io their 
possession. 

On the case 80 presented, ae defendant has 
failéd and it sdét éms to me that we ought not 
now “to determine this suit on & contention 


e r, if females were 


never raised in the Court below, and one to- 


‘ which the adducing of evidence has never been 
\directed. And, therefore, I do not propose to 
‘say anything, one way or the. other, as to 


... ‘whether the evidence, which is on the record 


does or does, not go to establish such a con- 
dition. 
We have now heard Counsel as to what 
` decree should follow from the judgment de- 
livered, In any event, there must bes decla- 
ration that the plaintiff is entitled to continue 
in posáessiom and management of the village, 
subject to such’ conditions as have in the -past 
been imposed on possesion or management. 
Tt is urged by the Honourable the Advooate- 
General that in órder to avoid litigation in the 
farture and that ihe expense and labour al. 
ready undergone may produce a reasonable 
result, the:conditions should be determined 
` in this suit; this 8eems to me to be reasonable 
and I would remand the casein orderthat the 
conditions may be determined. In so far as 
the paitasof 1849, 1&61 and 1865 agree, 
there will be no diffiloulty in determining 
the conditions. Where they differ there will 
be room for discussion. But the chief diff- 
culty will arise in determining what, if any, 
are the implied conditions and especially 


whether the heirs of the‘plaintiff will be en- 


titled to sneceed. Conoeivably, the evidence 
might justify the conclusion that plaintiff, be- 
ing s female heir, was not entitléd to succeed. 

so, that conclusion will not affect her 
rights, for it has not been ‘established at 
‘the stago it ought to have been. Never- 
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8 
theless, it would or might- affect the rights 
of her successors. Before the existing evi- 
dence is’ considered or fresh evidence. is 
recorded, the parties should be «required 
to state formally what conditions each 
party asserts or denies. With these obser, 


vations I would leave the matter tg t the Dis- : 


trict Judge who should record any further 
relevant evidence which may be tendered by 
the partier. 

The District Judge should, within four 
months, consider the evidence and record find- 
ings and return the record with his findings to 
this Court. 

On remand, the learned District Judge 
addressed- himself to the question—should 
the plaintiffs’ Kasbeti holding, the subject of 
this suit, be declared subject to the conditions 
and restrictions specified by the defendant i in 
Exhibit No. 459? 

Those conditions were as follows:— 

1. "The amount of jama shall be subject 
to revision from time to time, and shall 
be'paysble in such ivstalments as may be 
fixed in the jama- karars executed from time 
to time, When ferany reason such laras 
has not been formally executed, they shall 
be paid according to the orders of Collector 


issued i in that behalf. ` 


. 9."]In addition to the jama, local fund cers 
‘shall be charged, and it shall be payable m" 


_ the firat instalment oi the jama. 


3. "The amonnts payable to Goternment 
should be paid in British coin. 
4, "It ghall be incumbent on the - Xasbátis 


to pasa receipts for payments made by the 


Rayats in respect of their kha£as inaccordance 


‘with the practice and in the form used in 


Government villages. 

5. "In case of default in payment by 
the tenants, application for asaistance for 
recovery should be made io the Mamlat- 
dar of the Telwka. Complaints in other 
matters affecting their tenants should be 
made to the Oollector through the Ham- 
latdar, 

6. “The tenants should have the same 


rights of occupancy as are enjoyed by oo- 


-" tot 
i 


” 


cupants of unalienated lands in Government | 


villages, and they should, on no account, 
be oppressed. They should not, however, be 
allowed to alienate their occupancies except 
with the Kasbatis’ permission. 

7. “Government expressly reserve the 
right of interfering at. all times, and in all ` 


e 
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qudstions that may arise, between the Kaabati 

and his tenants. 

_ 8 "Kasbatis "shall PEEN Talatis, 
and shall -maintain with their assistance 

correct’ and regular accounts of their 'in- 


come and expenditure from yeat to year. ` 
a fine of. 


lf the acoount is found incorrect, 
Re. 8 for every rupee kept back shall be levi- 
ed from the Kasbatis. . - 

9. "In the event of any unfóreseen oala- 


mity, deduction from (the) usual juma or 


suspension of payment will, -4f Government 


so please, be allowed to the Kasbati, ao- ` 


cording to the orders that may be passed 
by Government, in this behalf from time 
to time, And,in case- any such deduotion 
or suspension is allowed to ihe Kasbati, 
he shall be bound to grant deduction or, 
suspoüsion, as the case mas oe, io his tenants 
accordingly. 

10. "Land in their vilitas ‘shall not be 
alienated to any one by sale, mortgage or 
gift, in pasotia or in any other manner whatso- 
ever, and no gnoh alienation (if made) 


shall in any way be &ooepted by Govern- 


ment.¥ 

ll. “The patta. is. granted to the Kasbati 
for his maintenance, and it shall not be oom- 
petent to him to transfer it to his surety or 
any other person whatever. No such trens- 
fer, if made, shall be binding on Govern- 
ment, : 

12. "If the village is attached by the pro- 
cess of a Civil Court at the instance of credi- 
tors, it wil be reeumed if the Government 
think fit, It will similarly be resumed, in 
case it is attached by the Collector forarrears 


' of land revenue and other dues payable by the: 


Kasbati, and all the revenues shall be taken 
by Government. 

18. "The Kesbati cannot charge the vil- 
lage with any debt. Any such debt will 
have to be paid bythe Kanban from his 
own pocket, 

14. P Tho village shall be muda prosperous 
during the currenoy of the patia, The Kasbati 
shall be responsible for the full jama; even if 


the village be not prosperous." x 


,15. "The Kasbati should make proper 


arrangements according to custom to prevent: 


dacoity, robbery and theft and other offences 


in the villages. In case of -his failure to do . 


so, the necessary arrangements shall be 
made by Government at the cost and expense 
of the Kasbati, 


of 
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16, 
called for any gross misoondact of the 
Kasbati. 

17. "The village shall be resumed if 
ib is not properly eer or the rayaés are 
oppressed.  - 

18. "The Kasbati sould. under no circum: 
stances, induce any occupant of Government - 
land to migrate to his own village by a pro- 
mise of levying a lower rent: In oase he 


does so, he shall be liable to (Government: 
for three times the logs they might thereby 5 


Buffer. 

` 18. “The patta should not be ‘relinquished 
without the permission of the Government bé- 
fore its expiry. In case it is so relinquished, 
& fine equal to two years’ andka (total ‘amount 


‘of dunes) shall be recovered. 


20. "If the Kasbati does not abide by 
any of the terms aforesaid the pita shall be 
canoalled, and Government will bein no way 
pi 

"(a) On the holder of the pala dosi 


s ld leaving an heir of his body male ' 


or female, no collateral heir shall be Tecognix- 
ed as sucoussor. 

(b) "The right to Bold: the patine , (subject 
to conditions prescribed by Government) 
wil be governed by the rule of lineál primo- 
geniiure on the death of the holder of the 
paita for the time being. 

(c) “No female heir is entitled to succeed 
excepting the widow and daughters of the 
last male holder, and-these, when’ ‘allowed io 
succeed, have only a life. estate in the property 
so inherited. 

99, “If a holder being a male shall di 

without leaving any male or female heir of 
the description recognised above, or if.& 
holder being & female sball die, the village 
shall be resumed." 

The learned Judge discussed each of thess 
conditions iu the light of p2ttas as direot- 
ed, and came to the oonclusion that, all 
the conditions and restrictions which the 
Government have thought worth retaining 
had already been imposed by express legis- 
lation (eis., the Bombay Land Revenue Code, 
1879, and the Gojrai, Talukdar's Act, 1888), 
and it WAS, therefore, not necessary to set 
them out in the decree. 

The case wag, again heard by CARTONAT 
kar and Heaton, JJ. e 


Mr. Strangman, Advocate General, with Mr. e 


R. W. Desai, for the id ee 


“The pata shall be ne to be d 
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. Mr. Q. K. Parekh, for the Respondente. 
Judgment. 

Heaton, J.—'The District Judge has come 
to the conclusion that no conditions should 
be stated -in the decree, because the written 
law makes enough provision for the matter. 
It world, he thinks, be superflous to presoribe 
Bondi ora. 

As n result.of the discussion i in this Court 
it is, I understand, admitted that Bombay 
-Aob VI of 1888 and the provisions of 
the Bombay Land Revenue Code, with the 
modifications ib enacts, do apply to the Kas- 
bati village of Ohharodi. It .is to me quite 
' glear that they do, for Kasbatis are in- 
cluded amongst Tulukdars (see the definition 
in section 2 of Bombay Act VI of 1888). 
There was à good deal of discussion as to 
the meaning of section 22 of that Act but it 
is now agreed that it covers the case of © 
this village, so the matter needs no er- 
< position in this judgment. It seems, there- 
‘fore, that there is a written law: applicable 
“to the case and so far the District Judge is 
right. 

Now, I will deal with the argument that 
conditions are superflous. 
relations between the Government and the 
Kasbeti holder are to be fully known 
aud easily referred to, it is necessary to 
have them clearly stated, especially as it 
. {s admitted” thatthe Kaabati does not hold 
unconditionally end the nature. of the con: 
. ditions has given rise to prolonged and acnte 
controversy. In snelogous’ cason the oon- 
ditions are stated in a “patta” or lease 
or in & Settlement. register as provided by 
section 5 of Bombay" Act VI of 1888. Here 
wo have no lease, no paita” and no Settle- 

ment register. Unless we provide for it 
in our decree the matter will be left at 
large, and will very probably provoke con- 
tinued dispute and litigation. Olearly, then, 
it is not sdperfious to determine the con- 
ditions : and equally clearly it is oonvenient. 
' Therefore, to the best of our ability, they 
shall be determined. But in so doing, no- 
thing must be decreed which ig contrary to, 
or inconsistent with, the written law. 

. The conditions first stated by the defend- 
ant are given in the judgment of the lower 
Court. A number are not: now pressed: 
. others, as the resfilt of discussion, have been 
e modified and agreed to. The remainder have 

g be dealt with by us. ` 


If the precise 
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Those nob now pressed are numbers 5, 
7, 8, 9, 14, 15, 16, 18 and 19. They will be 
obiibbed. 

Those agreed to are —Ü 1, 2, 8, 4, 6 
and 17, They are as sob out below: 

1. The amount of the jama shall be 
subject to revision from time to fime, and 
shall be payable in such -instelments as may 
be stated in the Settlement register. When 
for any reason such Settlement rezister has 
not been prepared, the instalments shall be 
payable according to the orders of the 
Collector issued in that behalf. 

' 9. Inaddition to the jama; Local Fund 
Osa shall be charged and it shall be paysble 
with the first instalment of the jama. 

3. The amounts payable to Government , 
shali be paid in British coin. ` 

4. The holder shall keep a correct account 
of all produce brought by tbe tenant, of 
what the holder retains; and of what he hands 
back to the tenant, and on demand by the 
tenant shall give him, free of charge an 
extract from such account relating ip the 
produce of such: tenant. 

6. . So long as the Bhagbatei system is in 
feros. Kasbatis shall not levy by way of rent 
from the tenants more than one-third of the 
produce of the dry crops and more than one- 
fourth of the produoe of the irrigated’ crops: 
Such proportions to be calculated’ after all 
customary allowances have been deducted.  . 
- As to condition No. 6 Mr. Gokuldas 
undertakes to furnish within -a week a list 
of all the customary deductions. 

17. Government shall be entitled to 
resume the village if the Kaabati holder for 
time being unnecessarily and capriciously 
evicts the tenants or holders of lands in the 
village or exacts rack-rents, that is to say, 
rents approaching the full annual value of the 
lands, or uses oppressive measures for the 
recovery of rents. 

I will now deal with the disputed condi 
tions. 

Instead of conditions numbered 21 and 28 
in the judgment of the lower Court the 
Advooete-(leneral proposes the following: — 

1. The village is impartible. 

2. Subject to condition No. 4 none but a 
Viramgam Kasbati can be a holder. 

9. Subject to condition No. 4 none but the: 
lineal descendant of the lest holder who is 
not a widow-holder under condition Ho. 4 can 
be a holder. v 


oe 
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4° If a holder being.& male shall die with- 
out lineal descendants but leaving & widow 
or widaws she or they shall be during widow- 
hood the holder or holders. 


^ | Thess are the most contentious conditions and 
round them argument haa been most acute. 
Much of the argument adduced for the plaintiff 
was weakened because it confused two entirely 
different things. .It failed to, distinguish 
between the management and the enjoyment 
of the village. We are concerned only with 
the former. Except as regards the con- 
ditions protecting the. tenants from harsh 
and oppressive treatment, we are not concern- 
-ed with the internal economy of the 
village; nor has any inquiry-regardirng ib been 
made. We do not know, nor it is neces- 
sary to know, into whose hands the profits 
ofthe village ultimately pass, or -how or 
by whom those profits are enjoyed. Re- 


sumption of the management of the village 


is the last penalty for breach of a condition. 
Such resumption would ‘not affect the enjoy- 
ment of the profits, except as to their amount. 
It would be a resumption of management not 
an eviction from the holdings. What weare 
concerned with, therefore, is the right to 
manage the village and nothing more. : 

Itis contended for the plaintiff that this 
rightis heritable and must pass by inheri- 
tance in the ordinary way. But it is a right 
which carries with it very definite obligations 
and the penalty for the failure to fulfil the ob- 
ligations is resumption of.the management 
by Government. That penalty must be efec- 
tive. In order that it may be effective 
the obligations imposed must devolve-on a 
known person or persons, recognised by 
Government as the manager or managers. 
They cannot properly sub- divide these oblige- 
tions orsurrender them to others without 
the consent of Government. The power to 


resume must remain a power to resume, 


as & whole, nob fractionally: ib must remain 
& power which can be effectively exercised by 
taking. the management out of the hands of 
the person or persons who are themselves re- 
sponsible- to the Government for the manage- 
ment. Partition of the management by the 
Kasbati holder, with others, or surrender by 
. bim to any other as of ht. would diminish 
the conirol of the Government over the 
manegement and would destroy ihe proper 
character af the arrangement. 
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All this ts to ba inferred from the qualities. 
peculiar to the thing we are considering. 

The correctness of this conclusion ig fortid- 

ed byi a 6onsideration of the evidence in ‘the 
casa. We have a complete history of the 
right of management, not of Chharodi alone, 
but of all the nine Kasbati villages 
from the beginning., On no oocasion h » 
the right of management been partitionsas 
mostly, it haa vested in a single person fd; 
each village: sometimes ju two persons joinor 
ly; never in more than two. 
- The management has always been with a 
person or two persona recognised by Govern. 
ment as the managers. The Government 
have consistently exdroised. their power of 
control over the management. Where a 
manager has died the question of-continuing . 
the management has been brought, to the 
notice of the Governrhent and the future 
arrangements made have been with their 
consent, 

From the pora an stated ‘and from 
the evidence iu the case, I infer that 
Government are not bound to recognise 
more than one person as the holder of the, 
right of management. 

The history of the case, whioh has been, 
sufficiently dealt with in the earlier part 
of this judgment, shows that the manage 
ment of the nine villages was left with the 
Kasbetis for their maintenance and the sup- 
port of their dignity. The intention was 
that the Kasbatis should bé the beneficiaries, 
not others. How,deflnitely, this was intended 
appears from the prohibition imposed from 
the beginning sgainst alienation and against 
attachment by. & creditor. The evidence tells 
us that with one exception the management 
has invariably vested in a Kasbati or the 
widow or the daughter of a Kasbat. 


The exception is this, in 1839 half the | 
village of Liya (one of the nine villages) 
was transferred by the Civil Court to a 
co-sharer of the original .holder and. this 
transfer was recognised by the Revenue 
Authorities who entered half of the village 
in the name of the oo-sharer. This half 


“was again transferred ky the co-sharer to one 


Badamia who was not & Kasbati. -Govern- 
ment recognised Badamis's holding during 
his life, as a majter of grace, hot as of. right 
(Exhibit No. 156). The half of Liya not with 


Badamia, was in 1874 resumed on failure e 
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' of heirs whom the Government would re- ` 


cognise(Bhibit No. 155). On Badamia’s death, 
about . 1879, the half held by him was 
resumed and Government declined to continue 
it to a claimant who represented himself to be 
Badamie’s heir. The plaintiff's case derives 
no support from this exception. 

] infer, therefore, that Government are not 
bound to recognise any ono except & malo 
or 'femgle Kasbati of Viramgam, or the 


widow of such a Kasbali ag the holder of the ~ 
“right of management. 


But I am unable to infer any other 
restrictions on succession, Neither 
evidence nor the nature of the right neces- 
sarily indicates others. What the Advocate- 
Generel proposes is in effect a scheme of 
inheritance.. It may be, as & matter of con- 
venience, preferable to the . conditions we 
propose: but it is vehemently opposed 
by the plaintiff and we mast limit- our- 
selves -to such conditiors as are established 
by the evidence and circumstances of the 


-oase, We cannot go furtherin order now 


+ 


to settle by conjecture questions relating 
to the village of Chharodi which have not 
arisen and have not been the occasion of 
settlement in the past, though possibly they 
may arise in the future. . 

Conditions Nos. “10, 11, 12 and 13 relate to 
the power of the Kosbati holder to alipate 
the management of the village and the oon- 
sequences of alienation or indebtedness. ^ Re- 
striction on alienation is in -terms provided 


_by-section 81 of Bombay Act -VI of. 1888. 


We vannot, it is said, modify these terma be- ` 


cause to do so would be to modify the purpcas 
of the Act: if would in effect be, it is argued, 
to legislate. The ordinary law is that a holder 
may lawfully alienate. If restrictions are 
to be imposed they must be imposed by law 
or by consent or arrangement. Here they are 


. imposed.by law and that law has superseded 


the conditions previously imposed by consent 
or arrangement. The law was intended to 
and did in fact promulgate the only restrio- 
tions imposed. This is the argument for the 
plaintiff. I admit its force and consider that 


- the oondition . in its general form should be 


a 


stated thus. 


The Kasbati holder: may noi alienate the | 


right of management ‘contrary to the 
provisions of section 31 of Bombay Act VI 
‘of 1888:— . 

But this condition does not exhauat ihe 


INDIAN OASER. 


the 


qen 


question in sò far as the righta of dover. 
ment. are concerned. We are delling 
with property of a peculiar character, if 
‘property it may properly be called. We are 
concerned with the management of the village 
not with the enjoyment of its profits. 

As has already been explained, the manage- 
ment always has been and must remain 
under the control’ of Government. That 
contrcl would be interfered with if any ` 
person other than the manager. recognised 
by the Government could, by process of a 
Court or otherwise, step in and take the 
management out of the hands of the re- 
cognised manager. To prevent this I-would 
add to the proposed condilion these words or 
words to a like effect,— - 

Government are not bound to recognise 
as manager - any person or persons 


_whatever who claim the right to manage 


in virtue of a transfer whether brought about 
privately or by proceas of a Civil Court. 


Chandavarkar, J.—] concur. 





(s. c. 18 Bom. L. B, 590.) 
BOMBAY HIGH COURT. 
ORIGINAL Civit Arrear No. 28 or 1910. ` 
April 8, 1911. 

Present:—Sir Basil Soott, Kr., Ohief Justice, 
and Mr. Justice Batahelor: 
VISHVAN ATH P. VAIDYA-—APPRLLANT 
versus 


MULRAJ KHATAU—Reeponpent. 
Iessuramce—I4fe policy—Debt--Nature of claim— . 


Charge— Assignment for consideration —Mffoct of assign- 


meni—Ühargs by deposit of policy — Priority —Notice — 
Possession of policy—Tranafer of Property Act (IV- of 
1B82), ss. 8, 181, 188, 137. 

Where a life insurance policy provides that in con- ` 

sideration of the payment of the premia, the 

capital funds and property of the company would be 

le to pay a certain sum of money on proof of the 
death of Suman and of title to policy, the Insurance 
Company isa debtor in respect of the policy moneys 
secured by the policy, and &olgim to the policy 
moneys isa debt within the meaning of section 8 of 
ihe Transfer of Property Act. 

Matihew v. Northern Assurance Company, (1878) 9. ' 
Oh. D. 80; 47 L J. Oh. 562; 88 L, T. 4608, 27 W. R, 61, 
relied upon, ; 

Buch provisions do not constitute & charge upon 
the property of the company. 

In re State Firs Inswrance Company, ue) 1 DeG. 
J. and B. 684; 1 Hem.and M. 457; 83 L. J. Oh. 
123; In re Life Assurance Company, (1902) 8 
Oh. 270; 63 L.J. Oh. 965 07 L.T. 886,11 W. R. 1,reliod 


. upon. `>: lg 


2% 
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Buch policy moneys are a debi not secured by 
-hypothecasion of property. They do not constitute 


. debt payable is presents before the death “af the.. 
assured but a conditional and contingent debt, the. 


contingency being the death of the assured and the 
condition, the proof of death and of title to polioy. 

- Where a debtor undertakes to hand over life 
policies to 
eras sera eae of the undertaking, assigns the 
poltcies, the nent is not voluntary but for 
consldaraiion. em z 

Leask v. Scott, (1877) 2 Q. B. D. 876; 46 L. J. Q. P: 
576, 88 L. T. 784; 25 W. R. 654, relied upon. . 
Section 130 of the Transfer of Property Act is not 
intended to prohibit the creation of charges on 
securities for money or other documents of title not 
covered by section 187. The deposltof a life polioy 
as security for pecuniary liabilities incurred by the 


deposites on behalf of the depositor creates in equity . 


a charge upon the policy and the money secured by 
iL An Insurance’ Company is liable to pay to an 
incumbrancer by deposit of the policy. 

Bah of New South Wales v. O'Conngr, (1889) 14 
App. Cas, 273 ; 58 L J.P.C. 82; 89 L T. 407; 38 W. R 
485 ; Ciossley v. City of Glasgow Life Assurance Com- 
pany, (1976) 40. D. 421; 486 L. J. Oh. 65,- 88 L. T. 
BBS; 25 W. R. 20$, and v. Olarks, (1878) 9 
Oh. D. 187; 47 L, J. Oh. 602; 27 W. R. 183, relied 


upon. i - 
Itis one of the conditions of -a transfer of an 


actionable olaim`thet the transfereo takes subject to 
the equities to which ,the tranaferer was sublect to 
respect thereof at the date of thé transfor. Equitable 
rights cannot be over-ridden and transferees stand 


in the same position inter se as porpessors of equitable ‘ 


rights upon property-in the natare of real estate. 
Obapter VIII of the Transfer of Property Act, us 
amended by Act TI of 1000, contains no provision 
allowing a transferee giving notice, to obtain priority 
oror al oae transferees who has failed to give notioo. 
The validity of the transfer in no way depends-upon 
the giving of rotice to the debtor although nation ja 
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his oreditor as security for existing debia - : 
, Inverarity and Lmondes, for the Respondent. 


to, prevent the debtor from dealing . with : 
. 


, necessary 

the debt to the prejudice of the assignee. ~ 

. AREE nsur&noe oe which has iásued. a policy 
con & condition as tò Halnlity f 
proof of title to policy, M on barteri 
tha policy moneys if the policy ie not produced 
except on & complete indemnity.) . 


Bushman v. Morgen, (1888) 5 Sim. 685, followed 

Fragland v. Lord Tredegar, (1968) 85 LJ. Oh. 386; 
L. BR. 1 Eq. 844, 85 Beav. 256, not followed. 

A. deposited a policy on his life with B. as 
security for certain liabilities incurred by B.for A. 
Subsequently A. Assigned this policy together with 
sone other policies by & deed in writing to a creditor 
O. The other policies were handed over to O., but 
as to the han over of this policy, A. put O. off 
on the excuse that the policy was lost. 

A. was then in adesperate position and required 
securities to raise loans. C. asked A to execute an 
indemnity bond in respect of the missing policy but 
A. excused himself from exeouting the bond. . There- 
Sea ME ie with the assignment and 

make er i 

tion of the bond: - Peu SO Suc E 

Held, that, under the: airoumstances, the fact th 
A, did not hold the policy was notioe that it a 

oe: d 


? 


is entitled to decline to pay ' 


D65. 


+ 


wa 


somewhere else and thet there was risk of 


having a lien upon-it, € : 
West of England Bank v. Batehelor, (1882) 51 L. 4. 

Ch. 109; 46 L. T. 182 ; 80 W. R. #84, relied upon. 
Mr. Shortt, with him Messrs. Bahadurjt 

and Vardya, for tho Appellant. ro. 


Mr. Raikes, with him Messrs. Strangman, ` 


romene 


Judgment. —n this-casa the follow- 


ing facts are undisputed,- The plaintiff held 


two policies upon the dife of Dwarkadas 
Dharamsey, one in the London and Lan- 
oashire Assuranoe Company and the other 
in the: New York Assurance "Company, 
which had been  depcsited with him by 
D warkadas as security for pecuniary liabili- 
ties inourred by tha plaintiff from time to time 
on behalf of Dwarkadas. ; ! 

Oa the 23rd of April 1903, the plain- 
tiff was responsible upon: promissory-notes 
and bills of -Dwarkadas to the extent of 
Ra, 75,000. and in July those obligations 
were renewed. Of those a sum of Rs. $0,000 


‘ was payable by the Ist of September and 


Rs. 25,000 by the 20th of September 1909 
to the Indian Specie Bank. On “the 20th of 
August 1909, the plaintiff, reoeived notice 
from the Bank to discharge the obligations 
upon their due dates’ and was informed that 
the advances would not ba renewed. Oa the - 
28th of August D warkadus aommitted suicide, 


&nd in the month of September the plaintiff 


had to deposit, security with the Bpocie Bank 
against hia obligations. ; 

‘On the 4th of September the plaintiff'a 
Attorneys gave notige to the agents of the 
Loudon and Lansashire Assurance Company 
that the plaintiff held policy No. 59656 on 
the life of Dwarkadas -ss security for the 
advances made to. the latter. The plaintiff 
was thén informed by the agente that, on the 
day before the death of Dwarkadas, they had 
reoeived for registration a deed of assignment 
of that policy in favour of the defendant 
Mulraj Khatau. This deed'of assignment was 
dated the 18th August 1909,- and , under ib 
the defendanteclaima payment of the policy | 
moneys in preference to the plaintiff. i 

The suit was fled: b9 the plaintiff against 
the defendant and the Insurance Company 
to establish hi claim to the policy money. 
The Insurance * Company pere discharged 
from the suit on payment into Court of the 
moneys secured by the policy, : ! 

The defendant claims to be the legal trang. 
feree of the policy. and the moneys secured 
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| . thereby on the ground that, at. the date of the 


transfer they were an ' ‘sotionable claim" 
‘within the meaning `of section 8, of the 


, Transfer of Property Act, and he contends 


“that ‘the plaintiff ‘can claim no , interest 


E in or charge upon .the policy moneys by 


"mere deposit of the policies, The defendant's 


position is challenged by the plaintiff on thia 


ground, amongst others, that the policy did 


“hot constitute an “actionable claim” within 


the. ‘meaning of .the statute. Jt was con- 
tended ‘on his behalf, fir, that there was no 
‘debt, and,’ secondly, that if there was a debt, 


-ib was assured by hypotheoation of moveable 


property. 


In ordér to determine these questions, it is 


‘neceszary to refer to bhe terms of this policy. 


The policy provides that, in consideration of 


. the payment of the annual premium thereby 


reasrved só long as the assured should be 
living up to a ‘specified date then on the 
death of thé assured and upon such proof 
of death.as the Directors might reasonably 


- require and proof of'age, and of title to this 


. polioy, the capital funds and property of the 
‘Company should be liable to thé payment to 
: the executors, administrators or assigns of 
. the assured of the ' 
provided-thab the liability under the policy. 


gum .of Rs. 80,000: 


‘should take effect and be satisfied exclusively 


‘ont of the capital funds 


CA 


and property of the 
Company, and that neither the Company nor 
the Directors nor the share-holders of the 
Company should be under any farther or 
other liability in respeob of any claim or 
demand under the policy than to psy and 
contribute to the capital of the Company 
the amount for the time being unpsid on the 
shares in such capital. 


Policies of HB OTANOE in aimiler T" have 


' on. several occasions been the subject of 


judicial decision: It has been held by Sir 
George Jessel, in  MeHhew v. Northan 
Assurance Company: (1), that an Insurance 


“Company is & debtor, in reapect of policy 


` also been decided in England. 


moneys secured by a “policy sin this form. 
We, therefore, hold that the claim to the 
policy’ moneys ia a dbi within the meaning 
of section 8 of the Transfer of Property Act, 
Ts it then a debt seonred bye hypothecation 
of: move&üble Xroperiy P Fhap point has 
In In re State 


(1) (1878) 9 Ob. D. 80; 47 L. J. Oh. 663; 88 L. T. 
AC INEO 
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within. the meaning of the statute, 


| 
hoy 


Firs Insurance GR ang (3) aud Ja sa Dara 
. -Life Assurance Company (3) it has been held 
that provisions such ag those above seb out do 
not ounstitute a charge upon the property of 
the (Qompany. 


We, therefore, hold that the policy: moneys. 


area debt not secured by hypotheoation of 


‘property. They do not constitute a debt 


payable in prasenti before the death of the 
.aasured' but a conditional and contingent debt 
the 
contingenay being the death of the assured 
and the condition, the proof of death and of 
-title to the policy. 


~ 


It was next contended on behalf of ihe 


plaintiff that the defendant, by his assign- 
ment of the 13th August, was not an assignee 
‘for valaable consideration and as a volunteer 
was in no better position as against the 
plaintiff than his assignor. It is, however, 
undisputed that the defendant was, ab the 
beginning of June, a creditor of -Dwarkadas 
to the extent of nearly a lakh of rupees, and 
on the 8th' of June had paid to him & further 
sum of Re. 50,000 on short loan for two daya. 
The money was not re-paid and the defend- 
anb in consequence put -pressure upon 
Dwarkadas through his Solicitor, as a result 
of which Dwarkadas saw .the defendant on 
the 20th- of June and promised to give hirh 
life policies to the extent of a lakh and ten 
thousand rupees as security and said that he 
would hand over-the policies to the defend- 
ant’s Solicitors at once. He did in fact hand 
over four policies of the value of Rs. 60,000, 
but failed to hand .over the policy i in question 
in this suit and one of the New York Life 
‘Assuraucds Company. The assignment of the 
18th of Augast was effected in consequende 


of his undertaking to hand over ae as” 


security for the existing debts. 

Under these circumstances, we feel no donbé 
that the assignment was not voluntary but 
for consideration. If authority ia needed we 
may refer to Leask v. Scott (4). 


The defendant is, therefore, by bis assign- 
ment the transferee for oonsideration of an 
actionable claim against the Insurance Com- 
pany, subject, however, to the conditions 


(2) (1883) 1 De G. J. and 8.684; 1 Hom, and M 
457; 32 L. J. Oh 128. 

(8) (1893) 8 Oh. 979, 63 L. J. Oh. 88; 67 L. T. 
, 336, 41 W. R. 

(4) (1977) 3 QT B. D. 876; 46 D. J. Q. B. un ng 
ha aan 654, - 


- 
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nana by the terms.af-the policy upon his position. His claim was, however, rejected 
transferor, and, as provided by section 182 to onthe ground that. the defendant, by virtue 
all- other liabilities and equities to which his of his assignment’ in writing executed by 
' transferor was subject in respect thereof at Dwarkadas, acquired a legal estate in the 
the date of the transfer. ' policy nns which must prevail over the 
' We will now consider the position of the equitable interest of the. plaintiff, unless it 
- plaintiff which is attacked by the defendant, could be showh that the defendant had taken 
on the ground that, -because section 180 his assignment with -notioe of the plaintiff'a 
provides that,the transfer of an actionable charge. 
olaim shall be effected only by the execution It.is also contended that the defendant by 
of an instrumentin writing signed by the giving nolioe to the Compary.of his. assign- 
transferor or his agent, the plaintiff aoquires ment on the 27th of August 1909 acquired 
no olaim to the policy moneys. by virtue of. priority over the plaintiff's oh 
the deposit. -The words of section 180 which The use of the expression ‘egal estate” 
are relied upon are similar to the words in connection with the transfer exechted in 
in section $4 and section 59, which pro- favour of the defendant loses sight of the 
vide that transfers by way of male or fact that in this case we are concerned with 
‘mortgage can be effected only by regis- -the law regarding the transfer of actionable - 
tered instrument in the case of trans- olaims, or what in England is called-the as- 
actions exceeding Rs. 100-in value. The exis- signment vof choses in action, and not with 
tence of these provisions, however, ‘does not “the English law regarding legal and equitable 
interfere with the creation of charges upon estates in land. It is -one of the conditions 
- immoveable property as is clear from the of a transfer of an actionable claim that the 
` terms of section 100. There is, therefore, no transferee takes subject to the equities to 
reason to suppose that the words relied upon which the transferor was subject in reapect 
' in section 130 were intended to prohibit the -thereof at the date of, the transfer. It is the 
creation of charges upon securities for money aame in England inthe assignment of, choses 
or other documents of title not covered by in aokion—subject to the acquisition of pri- 
section 187. To use the words of Lord  ority by notice which we will shortly consider. 
Macnaghten, in the Bank af New South Wales eae alt ia, that (subject to the question of 
v. O'Connor (5, "it is a well-established rule tice) equitable rights cannot be oyerridden 
of equity that a deposit of a document of aad transferces stand .in the same possession 
title without either writing or a word of  $nier se as posseasors of equitable rights. upon 
mouth will create in equity a charge upon the property. of the natdze of real estate. Tha 
property -to which thé document relates to closeness of this parallel is illustrated by the 
theje£tent of the interest of the person who ase of In re Morgan, Pillgre n v. Pillgrem (8), 
, takes the deposit. In the absence of consent whore, Sir George Jessel said of the deposites 
* that charge can only be displaced by actual of a trust lease with whom it hag. been de- 
payment of the smount secured.” - posited for hia own purposes by a trustee who 
_ ^ The cases of Orossley v. City of Glasgow Life had renewed it in hid own name,— He ‘was, - 
, Assurance Company (6) and .“Spencer v. Olarke therefore, a purdhase® without noticea, who 
(7), illustrate the “application of this rule to did not get the legal title, therefore, he must 
policies of life assuranoe. take the lease subject to prior equities,’ that is 
We, therefore, hold that the plaintiff did; tothe trust on which ib was held" Chapter 
by the deposit of the policy and the obliga- Vit of the Transfer of Proparty Act does 
tion incurred by{him on the security thereof, not exactly reproduce the English Law. í 
acqnire & charge upon the policy and the In Hoagland " where several .suooessive as- 
money secured by it. , : signments "are made of the same debt or 
It doea not appear to have been disputed fund; the aseignees presumptively take in 
in the Court below that he occupied ut eden: of date because gach assignment is pre- 
- (5) (1889) 14 App. Oas, 378; 68 L. J. P. 0. 88 sumed to qperate only upon the beneficial 
S ioo D a 48 L. J. Oh. 85 96 L T. interest left jn:the assignor after the prior 
285, 25 W. R. 264. ments; but an dssignee’ who takes, 
7) (1878) 9 Oh. D. 187; 47 1.4. Oh. 003; £7 W. 169 isan Ta gh D. 8 ee L, J. Oh. 884, 45 L, J. 
l l l | age d i 
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without notice of any prior assignment may 
secure his own assignment by giving notice 


: to the debtor, and thereby obtain priority 


over a priorassignee who has neglected to give 
notice. (Leake on Oontracts, Ath Edition, 
page 882). Chapter VIII of the Transfer of 
Property Act, as amended by Act 11 of 1900, 
contains no provision allowing a transferee 
giving notice to obtain priority over & previous 
transferee who has failed to give notice. 
Under the Act, prior to the umengdment, 
section 181 provided that no transfer cf any 
OR should have any operation against the 


ebtor unless expreags notice of the transfer 
other- ` 


was given to him, unless he was 
wise aware of such transfer; and on re- 


. ceiving such notice the debtor was bound by 


section 138 to give effect to the tranafer. 


The validity of a transfer thus depended 


entirely upon the giving of notice. Therefore, 
the person who gave no notice acquired no 
interest in the debt. These provisions went 
much further than the English law by which 
an assignment is good as between assignor 
and assignee although notice may not have 
been given to the debtor. As the law stands, 
under the amended Indian Act the validity 


of the transfer in no way depends upon the 


giving of notice to the debtor although notice 
is necessary to prevent the debtor from 


- dealing with the debt to the prejudice of the 


aasi gne. The English rule whioh permits 
an assignee to obtain priority over eatlier as- 


. signees by giving notice no longer finds any 


.—" "counterpart in. the Act. 


- ia complete &nd 


It is suggested in a 
well known commentary (a) that the rea- 
gon of the omission is that sinoe the transfer 
effectual on the execu- 
“tion of the instrument the assignor has 
“nothing left to assign nnd the possibility 
of a second assignment to another assignea 
is thus excluded. This view, however, does 
not scem consistent with section 184 which 


contemplates transfers of debts by way of 


mortgage andthe application of the moneys 


_ when recovered first in payment of the amount 


H 


secured by the transfer, and then of the 
residue to the transferor or other person en- 
titled to receive the samer : 

In our opinion transferees uude the Act 
take in order of date and aoquire eo priority 
by giving notice. The defendant, there- 
fore, can take no adfantage by his notice of 


€(a) Shephard and Brown's Commentaries on the | 


Indian Transfer of Property Act, 7th Ed,p. 468. 
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‘the 97th of August 1909. 

The case may be decided upon a onder 
ation of the quætion, which party fulfils 
the condition of the policy by proving title 
thereto. That condition, we think, must be. 
taken literally as referring to the document 
known asthe policy and not merely to the 
debt thereby created. An Insurance Com- 
pany which has issued a policy containing 
such a condition is, we think, entitled to 
decline to pay the policy moneys if the policy 
is nob produced, except upon a complete in-. 
-demnity. This would seem to be so on 
principle and to follow from the decision of 
the Vice-Chancellor in Bushman v.. Morgan 
(9), where it was held that an Insurance 
Company was not bound to pay interest upon 
the policy moneys claimed under & lost policy 
between the date at which it would haye been 
payable under the policy and the date of _an 
indemnity given by the claimant. 

This conclusion is not, we think, -affected 
by the decision in the case of England v. Lord 
Tredegar (10), relied upon by the respond- 
ent’s Counsel, as that decision assumed that 
an Insuranoe Company is a trustee entitled to 
pay money into Court under the Trustees 
Relief Act, & view which was dissented from 
by Sir George Jessel in the oases of Matthew 
v. Northern Insurance Oompany (D, above re- 
ferred to. 


The liability of an Insurance Company to 
— pay toan incembrancer by deposit of the ` 
pólioy,is ahown by Orossley v. Oity of Grasgow 
Life Assurano3 Company (6). 

Having regard to the importance of the 
existence of the policy itself in all transactions " 
in which use is sought to be made of the in- 
terest of the assured as & security for thé 
money, the condition of the polioy is perfectly 
reasonable and should be given effect to. . 

The London and Lancashire Company have 
from the time of the earliest communication 
which took place between them and thé defend- 
ant Alolraj, and pricr to the date of his as- ` 
signment shown the importance they attach 
to the possession of the polioy. . lt iain evi- 
denoe that Messrs. Madhavjiand Kamdar 
acting nominally’ on behalf of Dwarkadas, 
though really on behalf of the defendant, in- 
formed the agents of the Oompiny on fhe 


23rd of July 1909 that the original of the 
(9, (1838) 5 Sim, 835. 
(10) (1888) 85 L. J. Oh.: 890; L. R. 1 Eq. 844 ; 35 
Beay. 250. 
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policy No. 59656 was either “displaced or 
lost, and that Dwarkadas requested them to 
pak a duplicate of the same. The agents 
repligd that they would be glad to issue a 
certified copy of the policy on receipt of- the 
enclosed form of indemnity duly completed 
by Dwarkadas. The indemnity proposed was 
jn the following form:— 

"I hereby declare that I have lost my life 
policy with the London and Lancashire Life 
Assurínoe Company No. for the gum of 
Ha. - that I have endeavoured to recover 
“it bat without success, and that I have not 
` parted with ik by way of sale or deposit but 
that it has been lost whilst in my own pos- 
aeasion, and I, therefore, ask the said Oom- 
pany to grant me a eertifled copy thereof. I 
undertaking to deliver np the certifled copy 
to the said Company in the event of the origi- 
nal Policy being found or coming to my 
hands. And I hereby agree to indemnify and 
- hold the said Company harmless against all 


damages, losses and expenses which they may. 


inour by reason or in consequence of the loss 
or non- production of the original Policy and 
the issue of the certified copy in lian thereof, 
and I make this solemn declaration conscien- 
tiously, believing the, same to be true and by 
virtue of the provisions of an Act made and 
passed in the year 1873 intitnled "The Indian 
Oaths Act. 
“Declared and subscribed before me on day 
of 1908. 
Juatios of the Peace.” 
No further communication took place. 
between the defendant and the Company's 
agents until the 27th of August when 
Messrs. Madhavji and Kamdar forwarded 


the assignment now in question for regis-: 


tration. Upon this the agents- wrote aak- 
ing if the policy had been found. To 
this-a reply was received that the original 
of the policy was not found so the deceased 
had assigned the same by executing & se- 
parate transfer form in the defendants 
favour. 

Assuming thab the plaintiff could acquire 
a charge by virtue of the deposit of the 
policy, we think that the defendant is only 
able to prove title to the polioy subject to 
thet charge. He is in effect in no better 
pasition than his assignor Dwarkádas. His 
position is not analogous to that of a pur- 
chaser or mortgagee of real property who 
has acquired the legal estate in the subject 
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of his.transfer so as to override the rights 
of existing equitable incumbranoers.. 

This -conclusion is supported by the cage 
of West of Englund Bank v. Batchelor (11). 
The plaintiffs claimed not under -an équit- 
‘able sasign.oent but as assignesa under an 
‘assignment whioh fell both within the pro- 
visions of the Policies of Assurance Act, 1867, 
(30 & Sl Vic. c. 144) and of the Judicature 
-Act, section 25, sub-section 6, and they sued 
for & declaration that their E yaga was a 
. first charge on the policy, the subject of the 
 aasignment. . The policy waa in the hands of 
the assignor’s Solicitors who claimed a lien 
on it for unpaid oats. That lien was trent- 
ed as an equity subject to which the plaintiffs 
took their assignment, but it was argued for 
the plaintiffs that the equity constituted by the 
lien was repelled by negligence in not giving 
notice of it to the Insnrance Company. The 
Court, however, held that no duty luy on the 
holder of the policy to give notice because the 
fact of his holding the polioy was notice to 
all the world that it was held by some one 
not present. The rule in Dearle v. Hall (12) 
did not, therefore, apply and ‘the holder’s 
equity was not lost. This decision is directly 
in the plaintiff's favour whether we are right 
in holding that the rule in Dearle v. Hall (19) 
finds no place in Chapter VIII of the Transfer 
of Property Act or not, 

--In this view of the case, it is not strictly 


c “necessary that we should come to a decision 


upon the question which was much discussed 


-before us and in the original Court, as to..__ 


‘whether or not the defendant took his as- 
signment with notice that the policy was 
pledged to secure a debt; but, as we have 


come to & conclusion differing from the learn- ^ 


ed Jadge on the sixth issue, we think it de- 
sirable to give our reasons. 

It is conceded on the defendant's behalf 
that if he took with notice of a valid charge 
upon the policy, his title would not prevail 
over that of the plaintiff, The circumstances 
onder which it is contended that he had no- 
tice are as follows :— 

On the 8th of Jane 1909, the detendant: 
being already a creditor of Dwarkadas for 
about Rs. 90,000, paid him asa loan for 
two days Ry. 50,000. As Dwarkadas did 


e 

(11) (1882) 51 L. J. Oh. 199; 48.L. T, 183; 90 X. 
864 

(13) (1823) 3 Rum. 1, 2 L. J. (o. &) Oh. 62; 27 B. 
1 i E 


* 


— 


Tox 


970 


Ge 
YISHYANATH t. MULBAJ. | 


not repay him, the defendant pressed him 
for all the money due to him. - 


=z. wan e - 


Dwarkadas promised to pay a large sum I 


on account but failed to do so. The defend- 
ant then put preasure on him through his 
Solicitor Mr. Madhavji. Then Dwarkadas 
_ came and promised the defendant on the 20th 
June to Hand over to Madhavji life policies 
for Rs. 1,10,000 as security, saying that all 
premia had been paid up to date. On the 24th 
Jane the defendant came to know that only 


-four policies for He. 60,000 had been handed . 


‘over and asked why the other policies for Rs. 
50,000 had not been handed over. Dwarka- 
dus said he had lost or misplaced them. 

‘The defendant says he first realised 
Dwarkadas was in monetary - difficulties 
about the middle of June: he heard he was 
giving Beoirities to obher.oreditors and so 
thought he too would ask for security. 

The four policies for Rs. 60,000 were 
handed over to the defendant's Eolicitor on the 
99nd of June, and a formal assignment of 


^ .'the same was executed on the 28rd June. 


They included’ & policy No: 58649 for Ra. 
20,000 of the London and Lancashire Oom- 
pany of an earlier date than the policy in 
`. qnestion in this suit, which bore an endorse- 
Mnent showing it had already been the subject 


of assignment by, and re-assignment to, 
D warkadas. | a 
la June no .assighrhént of the missing 


Policies was taken. 
Dwarkadas gave to the defendant’s Solicitors 
particulars of the missing policies saying he 
"had Jost them and the Solicitors should get 
duplicates from the Companies, The Oom- 
panies were then written to and the London 


aod Lancashire, as already stated, agreed to. 


give a certified copy on receipt of a specified 
form of indemnity duly , completed by 
Dwarkadas. 

The form of indemnity brings out promi- 
nently the determination of the Oompany 
not to be satisfied by statementa that the 
policy was lost unless they. were not only 
indemnified against loss in consequenoe both 
of. the non-production of the original and of 
‘the issue of a certified "bopy but received a 
solemn declaration that the policy had not 
been parted with by way of. sale or 
be. It is notgurprising, therefore, that 

hen the defendant, soon afterwards, . gave 
foatrnolions for the preparation of assign- 
“mentis of the policies he also gave iüsiruo. 
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Qn tho 22nd of July 


poh 


* 


tions for the reparation ‘of this indemnity 
bonds. All the documents were prepared 
hnd taken to Dwarkadas for execution on the 
18th August. . He executed thé assignments 
buf exoused himself from executing the indem- 


` nity bonds, às they required to be executed 


before a Justice of the Peace and he seid ho 
would get it done. "It is admitted, however, 


that there were Justices of the Peace actually 


in the same office as Dwarkadas. Dwarka- 
das never executed nor affirmed the statements 
contained in the indemnity bonds and óom- 
mitted suicide on the <8th of Angust, 


The defendant says he thought he was 


gecure as soon as he got the assignments on 
the 18th without getting duplicate policies, 


-and that it would have taken a long time ta 


get the duplicates from the Head Offices. 
This exouse is not consistent with the know- 
ledge of ‘his Solicitors that the London and 
Lancashire Company's agents would only issue 
a certified copy but would do that upon re- 
ceipt of the form of indemnity duly com- 
pleted by Dwarkadas. It is difloult to un- 
derstand why, if the defendant thought the 
assignmenta were sufficient, he did nob take 
them on the 93rd of June with the assign- 
ments of the other policies. He says that 


. Dwarkadas had told him he had-not charged 


the policies, It ig evident, however, thet the 
defendant attavhed importance to the pos- 
session of the policies, or, failing thaf, to the 
possession of certified copies. - | 

The letter of the agents of the London and 
Loncashire Company vennot have leasened in 
his eyes or those of hia Solicitórs the impor- 


tance of the possession of the policies bat | 


rather indicated the danger which that Com- 
pany's experience showed to exist of a ‘secret 
deposit of the policy as security for money. 
To this must be added the desperate position 
of Dwarkadas which was known to the de- 
fendant and the fact that his large insurances 


must have been taken ontin order to fur- - 


nish him with securities upon which to raise 
loans. It was bardly credible that Dwarka. 


r 


das did not know what had become of - 
two policies for large amounts on which he . 


baid all premta had been paid. Applying the 
remarks of Fry, J., in Wasi of England Bank 
v. Batchelor (11), the fact that Dwarkadas did 
nob hold the policies was notice that they 
were somewhere else and that there was a 


.risk of ‘some one having a lien upon them. 


If ‘the defendant um scenes to learn 


- aw — 


N vax] 
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the truth he could have insisted on Diaki: 
"das affirming the declaration inu the indemnity 
"bond or.ón his advertising for the missing 


 'palioios, A definite refusal on the part of 


‘Dwar Would have shown the defendant 
“clearly enough that D warkadas had pledged 
‘the policies, 

‘We cannot doubt, that in the circumstances 


i 


" of the case, the defendant would not have - 


‘advanced any money to Dwarkadas on the 
assignment of the policy because of the strong 
‘suspicions sroused from the first, which the 
subsequent conduct of Dwerkadas tended to 
‘aocentuate. "The defendant preferred, in- 
stead of making further inquiries or pressing 
for execution of the bond and declaration, to 
‘make his ‘position if possible better by giving 
notice of the asgignment to the Company: 
The giving of the notice when Dwarkadas’ 
ing had: reached the lowest point, and 
without any further communication from the 
Company's agents, when taken with D warka- 
das’ unwillingness to exeonte the bond and 
declaration, appear to us to indicate a con- 
- goiousness that the policy had been pledged. 
The defendant did not know that it was 
held, by the plaintiff but-we think he 
can have had no reasonable doubt that it was 
held as security by some -one to whom Dwar- 
' kadas waa indebted. 
Appeal allowed. 

Attorneys for the Appellant: Messrs. Bhat- 
shankar, Kanga & Girdharlal.. ; 
2 Attorneya for the Respondent: Messrs. Re 
S Kamdar 5 Chhoiubhas, 


: 


OALOUTTA HIGH COURT. 
Seoomp Civit APPEAL No. 432 or 1811. 
August 18, 1911. 


non Mr, Justice (loe and Mr. Justice: E 


Teunon. 
SRIDHAR OHATTOPADHAYA— 
E ET 


KALI PADA OHAKRAVARTI—Pranenire 


00 RESPONDENT. 
, ^ Binds Iaw Widow—Savings —Stridhan. 

Ifa Hindu widow has made no attempt to dispose 
of her savings in her life-time, they follow the estate 
from which they arose. And this rule Hos also 
' to profits which: bavenot reached her hands at all 
bat are i2 the possession of her agent. 

Therefore, the manager of the p y lefi by the 
husband, &nd in possession of the widow, must give 


> 


INDIAN OASES, ° 


ian aoui io tacet ot her husbend after her death 
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and not to. her heir, asthe monbeys' belong to'the 
eabate of her husband and not to her estate as her 

perihan. 

I.M Dui Koer v. Hansbuiti Koerain, 10 O. $24 18 O, 
I> R, 418, 10 L A. 150, relie upon. 

Soorj Desane V. Denobundoo Mullih, 9 M. T 
A. 128; and Rivet Carnac v. Jivibai, 10 B. 478, 
referred to. ae 


Appeal fromthe damen of the District Judge 
of Hooghly, dated December 29th, 1910,affirm- 
ing that of the Sub-Judge of Hooghly, dated 
May Ist, 1909. -> 

Babus Mohendra Nath Roy and Biraj Mohan 
Majumdar, for the Appellant.. 

Babus Dwarka Nath Ohakravaris, Bipin 


" Ohandra Mallik and Hari Chonda Ganguly, 


for the Respondent, 

Judgment. —This append KN out of 
a suit for accounts. The defendant ad- 
mittedly managed the property during the 
plaintiff's minority. The property belonged 
to the plaintiff's father Panchanan and his 
brother Bhanu. The latter died before 
Panchanean and his mother Mhiengini ‘in- 
herited ‘his property. Panchanan - died 
in 1298 and Matagini. in 1318. Tho 
guit has been decreed and the nee 


Appeals. 


The first point taken is, that the Codi č- 
below should Have come to a finding on.. 
the point whether accounts had been rén- 
dered. and accepted. ‘In the view we take 
of the case, this plea could only have re- 
ference to the properiy of Matangini. But 


‘the question whether, as between Matangini 
' gnd- the defendant, there was in respect of 


stated and settled 
be disturbed, is a 
now be dealt with 


any year an account 
which should not now 
question whioh may 


when the accounts are taken and a remand 


is not necessary. The findings of the Sub- 
ordipate Judge, whioa have not been dis- 
‘placed by the District Judge, indicate that 
no practicable advantage would be gained by 
a remand, 

Secondly, itis argued that the learned 
District fudge should have admitted ervi- 


dence of a mvktearnama said to have been 


executed in 1800 by plaintiff's mother, to 
show that the defendant was the agent of 
the plaintiff's mother and not of the plain- 


- tiff. It is'said that 4t was not pub in 
the . 


first Court because the’ defendgnt 
did not think it would, be denied. But no 
explanation is given why it was nob filed 


~ 


| 
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with the appeal. Then the plaintif would 
have been prepared to meet it. A subse- 
quent mwkiearnama of 1807 is believed by 
the District Judge to have been executed by 
Khiroda Sundari inignorance under the in- 
fluence of the defendant. The produotion of 
this earlier, mtuktearnama, therefore, ab the 
last moment, when the appeal was being 


heard, looks very like an attempt to take the’ 


plaintiff by aurpriseand we think that the 
learned District Judge rightly refused to ad- 
mit it. g 

Finally, itis argued thai the defendan 
is not bound to acoount to the present plain- 
tiff for his management of Matangini’s pro- 
perty, because the profits of the property 
must be regarded as stidhan. But this 
contention also cannot be sustained. It is 
‘not raised by. any body who would be the 
heir of Matangini’s zridhan. It was decided 
in the case of leri Dut Koer v. Hansbutii 
Koerain (1) that a widow's savings are not 
her siridhan. If she bas made no attempt 
to dispose of them in her life-time, there 
is no dispute bnt that 
estate from which they arose. Bat it is 
argued that this rule does not apply to 
profits which have not reached the widow'a 
hands at all, but that in sucha case it must 
ba held that she cannot have formed any 


“~~—jntention to unite them to the original estate 


and they must, therefore, be regarded as 
stridhan. We cannot accept this conten- 
tion. It would be unreasonable that a 
widow should be presumed to intend to 
unite her money to the present estate, when 
she takes no action, with regard to such 
money, while in enjoyment of it, and that 
ashe would be presumed to intend to sever 
it from the parent estate, when she takes 
no action while waiting for it. Reliance 
placed on the cases of Soorjeemoney Dosses 
vy. Denobundoo Mullsk (2) and Rivett Carnac 
v. Jivibas (3). But their Lordships of the 
Privy. Council have, as was pointed ont in 
-Puddo Moneo Dossee v. Dwarka Nath Biswas 
' (4), shown some disposition to recede from 
the former ruling, in whieh the point now 
in question seems not to have been fully 
argued before them, &nd in any case the 
facts of the case were altogether different 
(1) 10 0. 834; 18 O. I. R. 418; 10 L A. 150. 
vi) 0 M. I. A, 128. ` 


(3) 10 B. 478. 
(4) 25 W. B. 335. 


. can properly be said to bave 


they follow ihe , 


from thoae of the present suit. As to the 
Bombay case, that referred toa compara- 
tively small som of money which the 
learned Judges did not regard as savings 
&i all, considering that there were out- 
standing debis to be.paid. Moreover, we 
are not satisfied that in this case Matengini 
been kept: 
ont of possession of this money. Her 
agent's possession was her possession. Pre- 
sumably, Matangini obtained enough to live 
on from him, and we do not see why 
theré should be any difference in character 
between the money which she received and 
that which still remained in his hands. Her 
intentions, presumably, were the same with re- 


gard to both. 
We think, therefore, that the deci- 
sion of the learned District Judge is 


appeal with costs. 


right and dismiss the 
: | Appeal dismissed, - 





CALOUTTA HIGH COURT. 
MisogLLAWROUS OivIL APPNAL No. 207 
. 0r 1911. 
August 11, 1911, 
Present:—Mr, Justioo Caspersz and 
Mr. Justice Sharfaddin. 
SHEIKH MAHOMED Amp ANOTHNR— 
JUDGMNNT-DEBTORS— APPHLLANTS ` 
corsus 
WILLIAM ALFRED THOMAS arp OTHERS 


Dackru-HOLDERS— RESPONDENTS. 
Kaecution of decres —Áppiication +m continuation of 
last appiication—-Progress of application interrupted by 


appeals of judgment-debtor—Runming of tim? when 
ia i Act (IX of 1908), Nek. I, 
art. v 


The last previous application to execute a docreo 
was made on July 8rd, 1902. On the objection of the 
judgment-debtor, which was overruled by the first 
Oourt, the High Oourt remanded the case, ard, a 
Commissioner having been appointed, it was ascer- 
tained that the judgment-debtor: was entitled toa 
certain déduction, and so, on June 29th, 1007, the 
objection of the Judgment-debtor was allowed in part. 
On the same day, the Oourt passed the following 
order: “Case put an end to after decision of the 
objection”. The judgmentdebtor-again appealed to 


the High Court, but his appeal was dismissed on 


March 4th, 1910. On December 16th, 1910, the decres- - 


` holders pub in their presont application to erconto 


the decree 

Papi nun vaio dud a one to continue 
e execution p further progressin which 

had been interrupted by the two appeals of the 

judgment-debtor to the High Court, that there wag 


4 


N 


-On the objection of the 


~ 
- & 


do. xti. 
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l the decree-hoider to 


thing in the law to oom 
‘the pendensy ofan 


roceed with execution d 


appeal, more rr when the amount for which 
execution should be levied was oontungent on the 
decision of the Appellate Oourt; that Article 18t of 
the Limitation Act of 1908 applied, and that the 
a terc icit ane an 

Shetkh Kamaruddin Ahmad v. Jawahir Lal, 82-1 A. 
103; 1 0. L. J. 851, 27 A. 884; 2 A. L. J. 997, 7 Bom. 
L. R. 483, 15 M. L, J. 268; 0 O. W. N. 601; Madhab 
Moni Dasi v. Pemala Lambert, 8 Ind. Can. 5 87; 37 C. 
706; 15 O. W. N. 887: 13 0. L.J. 328, Rudra Narain 
*y. Pachw Masty, 23 O. 487; Raghunath Sahay v. Lalji 
Singh, 48 O. 897, relied upon. 


Appeal from an order of the Sub-Judge of 
Monghyr, dated April 8th, 1611. 

Moulvi Muhammad Mustafa Khan, for the 
Appellants. 

“Babu Joy Gopal Ghosha, for the Hespond- 
ent. 

Judgment.—this is an appeal by 
the judgment-debtor, and the sole point 
for determination is whether the- applica- 
tion of thé deoree-holders, dated the 16th 
December 1910, to execute their mortgage- 
decree of the 26th May 1899, is _ barred by 
the three years’ rule, or any Tule, of limita- 
tion, ~- 


. The last previous applivation to execute 
the decree was made on the, 8rd July 1902. 
judgment. debtor, 
which was overruled by the first Oourt, 
the High Oourt remanded the case, and, 
& Commissioner having been appointed, ib 
was ascertained that the judgmentdebtor 
was entitled to a deduction of He; 2,535-10 8 
on account of the value of four properties 
purchased by the deoree-holders: in exe- 
oution of their other mortgage deoree, these 
properties having been mortgaged in both 
the mortgages of the 23th Maroh 1888 upon 
one of which. the deores-holders had ob- 
tained their decrees now under execution. 
The net amount for whioh execution could 
proceed was, therefore, Rs. 89,352-9-9, and 
.50,:0n the 29th June 1907, the objection of 
the judgment-debtor was allowed in part. 
But, on the same day, the Court passed the 
following order in the execution case:—. ‘case 
put an end to after decision of the objec- 
tion”. The judgment-debtor, however, was 
not satisfied. He desired to have a greater 
deduction, and he appealed to the High 
Court, but his appeal was dismissed on the 


4th March 1910. Thereupon, and. on the: 
16th December 1910, the decree-holders put. 
in their present: application to execute the RB. 488. 


~ 


~ 


™ 


‘may mention those that are in point. 
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decree, The Bubordinate Jndge having dis- 


allowed the objection as to limitation, the 
judgment-debtor has preferred the appeal now 
under consideration. ~ 

The learned Vakil on behalf of the judg- 


-mant-debtor relies on Article 182, Schedule 


I of the Limitation Act. The doorse holleri 
contend that Article 181 saves their applica- 
tion, and that ‘their application Was in oon- 


tinuation of the last previous application of: 


the 3rd July 1902.: The substantial ques- 
tion in this‘appeal is, whether any obstacle 
supervened which constituted a practical 
objection to the complete execution of the 
decree for the 29th June 1907 to the 16th 
December 1910! 

We have examined the application of the 
14th December 1910; it is in form-and sub- 
alance an application to resume or continue 
the proceedings, further progress in which 
had. been interrupted by the two appeals 
of the judgment-debtor to the High .OCourt. 
This class of. application falls under Article 


181, Schedule I of the Limitation Act, 1908, 


aud time runs from the date when the ob- 
stacle is removed. On the factaof-the pre- 
sent litigation, we think that, up to the dis. 
missal of the judgment-debtor’s appeal by 
the High Oourt, on the 4th March 1910, it 
was impossible for -the  deoree-holders to 
execute their decree foran amount which 


vould not be ascartained until the-High Court 


had dealt with the contentions of the judg- 
inent-debtor. The latter waa within his legal 
rights to appeal, but ^ the deoree-holders 
were equally entitled to await the result, 
In fact, the entire case was before the High 
Court notwithstanding the routine order 
of the 29th June 1907 —" cages put an end to." 
The case had not ended, the application of 
the 3rd July 1902 was still pending, and the 
decree-holders, when: the obstacle was re- 
moved, proceeded, in due course, to resume 
or saang the execution. _ 

Among the authorities cited to us, we 
The 
circamstances and faota in Saaikh Kamar- 
ud-din Ahwad v. Jawahir Lal (1) ‘closely 
resemble, as are analogous to, those of the 
resent case. We May regad the order— 

‘Case put an end to” sasan irregular, and, 
in no sense, a final order. On the ob- 


(1) 83 L A 12,10. L. J. 381, 27 A. 834; 15 M. 
L, J. 258; 90. W. N. 6012 A. L. J. 3897, 7 Bom n 
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jection of the judgment-debtor being dis- 
allowed in part, the decree-holders should 
have been called on to take further steps 
in aid of execution. That was not done. 
The hands of the decree-holders were 


further tied by the appeals preferred by’ 


the judgment-debtor which, to use the 


"language of the Judicial Committee, im- - 


terrupted the course of the execution. On 
the authority of this case, the  deoree. 
holder must sucoeed. A similar view was 
adopted in Madhab Moni Dasi v. Pamela 
Lambert (2), the pgsáage to which we refer 
being at page 332 of the report;'and in, 
the earlier cages of Rudra Narita v. Pachu 
Matty (8) and Raghunath Sahay v. Lalji 
. Singh (4) the latter of which was explain- 
ed by Banerjee, J., in Duakliram Srimant 
v. Jogendra Ohandra Sen (5), where the 
decree-holder had omitted, though called 
upon, to take further steps in the execution 
case which, therefore, was terminated. 
Such an omission was held to constitute a 
breach in ‘the continuity of the proceedings in 
. execution. 


Tt has been argued for the judgment. . 


debtor that the appeals to the High Oourt 
did not operate as a stay of execution. 
[Krito Ooomar Nag v. Mahabat Khan (6)]. 
That ig & view which œm be supported 
. on the language of Order XLI, rüle 5 of 
the Code of Civil Procedure (section 546 
of the former Code). But there is nothing 
in the law to odtmpel the decree-holder 
to proceed with execution during the pen- 
dency of an appeal, more especially, when 
the amount for which execution should be 
levied is oontingent on the decision of 
the Appellate Court. The case to which 
our attention has been called dealt with the 
results of the action of a deoree-holder who 
had allowed the proceedings in execution to 
drop, and is not an authority opposed to the 
more recent rulings to which we have al. 
luded. 

“The result is, that this appeal us be dis- 
missed with coste. Wo assess the hearing foo 
at fiye gold mohurs. 


Appel dés nod 
(2) 18 C. L. J. 825,6 Ini, Cas 597 27. 796 ;. 15 
C. W. N. 887. : : 
- (8) 28 O. 487. i > 2 
EO Wee s 
e (5 5 0. W. N. 847, 
(6) 5 O. 595. 
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CALCUTTA HIGH COURT. * 
Seoosp Civit ÁPPEAL No. 2500 cr 1909. : 
August 30, 1911. 
Presené: —M r. Justice D. Chatterjee and 
Mr. Justice Teunon. 
KALANAND SINGH axp ormaza— 
Vau didici 


GUNPAT SINGH—DrrypAxT— 


HrsronpmrT. " 

Bengal Tenancy Act (VIII of 1885), ta. 65 of. (8) and 

Ejectment for arrears—<Arrears of more’ than one 
year—Hyectment for arrears of last yoar—Forfeiture— 
Waiver. 

If a landlord receives rent for one year, he cannot 
ejeot for arrears due previons to that year. 

"Therefore, wheres landlord sues for arrears of 
rent for more than one year, the landlord’s claim 
for ejectment for non-payment of arrears of rent for 
all the years before the last hust be held to have 
bean waived, and a decree for ejeckment can be mada 
for non-payment of the arrears duo only for the year 

immediately preceding thas in which the suit la 
brought. 

Sheikh Peer Bus v. Mowarah Ally, Marsh 25; Joye- 
shur: Ohowdhraiu v. Mahomed Ebrahim, 14 O. 88 
and Sitanath Midda v. Basudev Midda, 20. L. J. 540, 
followed. zn 


Appeal from the decree of the Distriot 
Judge of Bhagulpore, dated June 19th, 1909, 
modifying that of the firat Sub-J ndge of 
Monghyer, dated January 25th, 1909. 

Dr. Rash Behary Ghose and Baba: Satlendra 
Nath Palit, for the Appellants. . 
Babu Jatindra Mohan Sen Gwpta, : :for the 
` Respondent. 


Judgment.— This appeal arises’ out 
of a auib for rent and ejectment under section 
66 of the Bengal Tenancy Act. ` 

The claim was for arrears af the rate of 8 
annas per bigha up tò 1812 and at the en- 
hanced rate of Ra. 3 per bigha from 1818- 
1314 under the terms of the kabxliat dated 
10th of August 19.1: the plaintiff also 
aaked for ejectment for the whole arrears. 

The learned Subordinate Judge held that 
the plaintiffs were entitled to rent at the 
enhanoed rate of Ha. 2-8 per bigha only for 
those lands which had been benefited by the 
irrigation works constructed by the plaintiffs. 
and gave & decree for ejectment for the whole i 
arrears found due. . 

The learned District Judge on appeal 
agreed with the first Court as to the oon- 
struction of the kabuléat but modifled- the 


. decree for ejectment by Hmiting it ne 


arrears for- tho last year in suit. 


h XI] 


"ms 18 contended i in second appeal before - n3 
that the decree for ejectment' ought, not to 
have been limited and that the enhanced rent 
should have been decreed for the entire 
holding. 

On the firat point it has been a akan 
that the cage of. Sitanath Midda v. Basudev 
Mtdda (1), relied upon by the learned Jndge, 
was wrongly decided in that ibis against 
‘the terms of section 66 and not supported by 
the authorities relied on by the Court. 

Section 66 provides that when an arrear 
of rent remains due froma tenant * * * * 

* at the end of the month of Jeth where the 


Fasli or Ami year prevaila the landlord’ *- 


*- may institute a suit for ejectment. Sec- 
tion 55 clause (8) definea an arrear of rent 
as any instalment or part of an instalment 
not duly paid.ab or before the time when it 
falls due, Section 67 provides that an 
arrear shall bear interest from the date it 
became due. In places where the Fash 
year prevails, if an arrear remains unpaid 
at the end of the month of Jeth, the landlord 
may institute a suit for ejectment, that is to 
say, the landlord can treat the tenant as a 
irespasser if the instalments up to-Jeth are in 
arrear. If he does not exercise that option 
atonce but claims rent upto the end of 
Vado of the same year he treats the tenancy 
as existing after Jeth and cannot eject for 
that year. This was the plea of the defend- 
ant in the Courts below and the same view 
has been preased upon us. The defendant, 
not having appealed against the decree for 
` ejectment far the arrears of 1314, at is nof 
open to them to argue this point in this 
pppeal so far as that portion of the decree is 
concerned. They may, however, rely upon 
this to contend that the decree given should 
not be extended so 4s to include the arrears 
prior to 1814. 

The first case -discussed by the ae 
Vakil for the appellant is that of Sherkh Peer 


Bue v. Mousah Ally(2), in which it was held . 


that if a landlord receives rent for one year 
he cannot eject for arrears due previous 
to that year. Sir Barnes Pedoock, O. J., 

said,— The receipt of rent for 1268 affirmed. 
the tenancy and conclusively’ bound the 
plaintiff from contending that the defendant 
was a trespasser in 1268: whereas the suit 
for ejectment is founded on ihe ground that 


by ir pde of non-payment of rent up to the 
0)$0L.4.544 O. (2) Marsh 25. 
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end of 1267, the defendant's tenancy had ex- 
nired and that he was liable to be - ejected.” 
The next case discussed is that of Jogeshwrr 
Ohowdhrant v. Mahomed Ebrahim (8). That 
was a suit for the arrears of 1290 and one 
kisi of 1991. Mr. Justice R. Mitter and Mr. 

Justice Grant, following the principle of the 
case in Marshal s&id,— But forfeiture or 
determination of Lonanoy takes place when 
the tenant defaults to pay the renta due: at 
the end of ‘the year. If the landlord still 


‘treats defaulter as his tenant, the right he hag 


&oquired under section 22 must be taken to 
have been waived." This case was followed 
in Sttanath Midda v. Basubev , Midda (1) 
by Mr. Justice Banerji and ‘Mr. J ustioe 
Stevens. Thereis no material difference bət- 
ween the wordings of section 22 of Act 
VIII of 1868 (B. O.) and section 66 ` of. the 
Bengal Tenancy Act and we do not see' any 
reason to dissent from these earlier docisisns. 
In this viaw of the main question of law gr- 
gued for the appellant, it is not necessary to 
decide the point raised by the respondent, 

As regards the construction of kabuliaé 
we think the Courts below are right and the 
plaintiffs have no just reason to complain. 

The result is, that this appeal is dismissed 


with costs. Appeal dismissed, 
(8) 14 O. 33. 


OALOCUTTA HIGH court. 
ORIGINAL Sipe. 
Aretinon BY THE LIQUIDATORS OF A JOINT . 
Brook COMPANY. i 
August 8, 1911. 
Present: —Mr. J astice Harington.: 
In tha matter of INDIAN TRADING 
ENGINEERING Co. Lp. 

Companies Act (VI of 1882), s TI,Y78 (b), (c)— 
Iaquidator—Appointment~ Not by special resolution— 
Notice—Vatidsty of liquidator’s appowniment, 

A notice was given calling an extraordinary general 
meeting of the shareholders of a limited Company to 
consider the position of the Company, and, if nooos- 
mary, to pass m special resolution thas the Oompeny 
be voluntarily wound-up and liquidators appointed, 
and then ib went on to say thet in the event of the 
said resolution being passed, a special meeting would 
be held imme@iately after the oxtreordinary 
meeting of the shareholders oonfirming the same. A 
resolution was passed fot winding-up of the company 
and liquidators were appointed: 

H that the resolution not being & resolu- 
tion as defined by section 77 of the Companies Act; 
the voluntary wfnding-up was yotacoarding to section 
178 clause (5b) and the So Point ani of liquidators was 
&nylity and they had no locus standi to exorcise th® 
statutory powers of & properly appointed liquidator, 
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' up according to law. 
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In the matter of INDIAN TRADING ENGINEERING OO. LTD, 


In 16 Siltetone Fall Colliery Co., 1 Ch. D. 88; 84 L. 
T. 48, relied upon. 

Petition by liquidator of a Joint Stock 
Company. ` : 

Mr. S. R. pus. Coupsel, instructed by 
Messrs. Morgan and Co., Solicitors, appeared 
for the Creditor Objector. ` 

Mr. B.O. Mitter with Mr. Arghw) Alt, 
Counsel, ipstructed by Babu Sas Sekhar 
Banerjes, Attorney-at-law, appeared for the 
Liquidators, Petitioners. 

Judgment.—This is a petition by 
liquidators appointed im -the voluntary 
winding-up of & company and a preliminary 
objection is taken on behalf of & gentleman 
who claims to bea creditor of the company 
that the petition cannot be heard because 
the provisions of section 173 of ths Indian 
Companies Act have not been complied 
with. There has been no voluntary winding- 
The appointment of 
liquidators is, therefore,a nullity and they 
bave no locws stand? to present the petition 
which is now before the Gourt. On behalf 
of the liquidators itis contended that even, 
if it. be assumed there were irregularities 
in the proceedings for the voluntary winding- 
up, those irregularities are merely irfegulari- 
ties in the notice under which the meeting 
passicg the resolution for voluntary winding- 
up was held, and it is eaid that notice was 
for the tenefit of the share-holders, who 
could waive -all irregularities in the notice 
that in fact ihe irregularities were waived 
‘and, therefore, a person outside the company 
cannot be heard to sey that the liquidators 
"were not properly appointed. Now, the com- 
pany can be  wound-up voluntarily in 
accordance with section 178 of the Act, 


. whenever the company has passed a socal 


resolution requiring the company to be wound- 
up voluntarily. In the present case a notice 
was given calling an extraordinary general 
meeting of the share-holdera to consider tha 
position of the company and, if necessary, to 
pass & special resolution that the company be 
voluntarily wound-up and liquidators appoint- 
ed, and then it went on to say that in the 
event of the said resolution beihg passed a 
special meeting would be held immediately 
after the extraordinary general meeling 
of the share-holders, confirming the same. 
Now a resolution passed in p co of that 
notice clearly does*not comply with section 


2.78, clause (b), because the special resolution 


referred to under that clause is defined ¿u 
section 77 of the Act and an essential portion 
of the definition is, that such resolution be 
confirmed at & subsequent general meeting 
held at an interval of not less than 14 days, 
or more than one month, from. date when 
such resolution was panned: In the present 
case no mesting lo confirm the resolution waa 
held at the interval prescribed by section 77 
of the Indian Oompanies Act and on-thé face 
of the notioe it appears that it was intended 
to confirm a special resolution on the ‘same 
day which would have the effect of preventing 
its being a special resolution in accord- 
ance with the terms of section 77 of the 
Companies Act. The resolution, therefore, 
for winding-up of the company clearly does 
not fall under section 178 olauae (b). Then 
it is argued that on the face. of it, as it was 
a bad notice with respect to a special resolu- 
tion it must be taken as a good notice calling 
& meeting to pass an extraordinary resolution 
under clause (c) of section 178. Clause (c) 
provides "whenever the company has passed 
an extraordinary resolution to the effect, that 
it bas been proved to ite satisfaction that the 
company cannot by reason of its liabilities 
continue its business and it is - 
to wind-up the same.” Now the notice in 
question is & notice calling a meeting to 
consider the position of the company and, if 
necessary, to pass & special resolution that 
the company be voluntarily wound up. . The 
actual resolution passed thereon wan that it 
was resolved in view of the statement made 


‘by the above mentioned gentlemen (that 


refers to the statement of gentlemen who said 
that the company could no longer carry 
on its business) that the affairs of the com- 
pany be voluntarily  wound-up and a 
liquidator be immediately appointed, Now, 
it is argued by Mr.- Das that that notice and 
the resolution passed thereon do not comply 
with section 178 clause (c). In support 
of the proposition the cese in In re Silk- 
sione Fall Oolltery Oo.,(1) was cited. In 
that case it waa held that a notice in 
terma very similar to-the present notice 
was not a good notice under tke sec- 
tion of the English Compeny's Aot 
calling a meeting to pass an extraordinary 
resolution for the voluntary winding-up 
of the company. Itis impossible for me to 


distin h that case from the present vase 
(1) PIDEN 88, 84 L. T. 46. 


advisable 


y" 
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RUP OHAMD t. FATEH CHAMND, . 
and in my view the notice in this case must 


be held not to baa proper notios calling a | 


meeting to pass an extraordinary resolution 
under. clause (o) of section 1783. Batin this 


case not only is the notios open to-the objec ` 


. tion which made the notice bad in the 
Silkstone Full Oolliery Co.'s casa (1), but 


ib expressly states that it is a notice for the | 


passing of a special resolution, and-a "special 
resolution” has a meaning of its own. I 
think, therefore, the notice is bad, first 
under the decision given in the Silkstone 
“Fall Oolltery Co.'s case (1), and secondly 
because it purports to call a meeting to pass 
& special resolution and on the face of it 
shows the person who called’ a meeting did 
not intend to confirm -the special resolution 
according to law. For these reasons, T think, 
the notice is bad. Then, it is argued that there 
has been a waiver, and assuming for the 
purpose of argument that the liquidators 
have ,been treated a3 though they were 
properly appointed by the” share-holders 
of the company, does that affect the case P 
The liquidators pst for an order affecting 
the rights of the gentleman who claims to 
be a creditor. Their power. to obtain such 
gu order depends upon statute: It appears to 
me that itis open to the gentleman whose 
rights it is sought to affect to dispute the 
statutory position assumed by the gentleman 
who make a petition against him. In the 
absence of some authority showing that 
these provisions in the Oompanies Act can 
be waived, ib appears to me that it is open to 
the person against whom the petition 18 
presented, whether the share-holdera have 
waived any irregularities or not, to say that 
the liquidators have not been properly 


appointed in accordance with the terms of 


ihe Companies Act aud, therefore, have 
no Locus standi to exercise the statutory power 
of a properly appointed liquidator and 
obtain an order against him. For these 
reasons, I think, the preliminary point has 
been successful and that the present applica- 
tion must be dismissed with costs. 

Mr. Das asks for oosts against them 
personally. 

Mr. B. O. Mitter addresses Court. 
` Tur CougTr.— The order must be pade 
against the liquidators personally,and they 
are to have liberty to recoup themselves ont 
of the assets of the company and to pay their 
own costs from the same source. - 

PABEN ie dimid, 
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(a. c. 8 A. L, J. 821:) 
. ALLAHABAD HIGH COURT. 
Braxe Rarrgescs In F:gsT Appmar No. 183 
or 1911. 
May 29, 1911. 
Presni: —Mr. Justico Tadball. 
RUP OHAND-—-PLAIATIFT—AÅPPELLAYT 
DOTEM 
FATEH OHAND AND KNOTHRR—D EFENDANTS 
RESPONDENTS. 
Court Pees Act (VII of 1870), x. 7 ol. & (bj —Relief 
ppeal—4dwit 


for declaratory decree ina for posression— 
Valuation of appeal, 

The plaintiff brought: a suit for possession os 
transferee of one Musammat Gomi, The Arab Court. 
gave him & decree but prescribed & condition that his 
possession should continue only during the life-time 
of his transferor. The plaintiff appealed to get this 
condition removed and paid a Court-fee of Ra. 10: 

Hed, that the Oourt-fee paid was proper The 
plaintiff-appellant was in the position of person in 
possession of the property, who simply wanted to 
clear his title and obtain a declaration that he had 
the fall right of ownership to the property. 

On presentation of the "memorandum of 
appeal, the Stamp Reporter freported as-fol- 
lows:—: 

The plaintiff brought a suit for posso- 
Bion of Mausa Khodda and to recover 
Ra. 4,695 as mesne`proĝts. The Court of 
first instance gave the plaintiff a deorea for 
possession, of Mausa Khudda to last only 


. for the life-time of Musammait Qomi and dis- - 
missed the rest of his claim. The plaintiff is -` 


dissatisfied with ths above decree, and appeals 
to this Hon’ble Court. He has paid a Oourt-fee 
of Re. 10 only on the first part of the relief 
in appeal treating it as a declaratory one. . 

I beg to submit that the suit has nob 
changed its character -in appeal. The - 
object of the appeal is to get a decree for 
absolute proprietary possession of the pro- . 
porty in suit and not a life-estate only as has .- 
been decreed by the lower Oourt. That being . 
80, an ad valorem fee of Ks. 610 is leviable. 
Rupees 270 having been paid, there is, there- | 
fore, a deficiency of Rs. 340 to be made good . 
by the plaintiff-appellant for this Court, 

The following objections were preferred by : 
Messrs. Sundar Lal and D. 0. Banerjee, 
for the Appellant. 

The plaintiff-appellant claimed possession 


of Hausa Khudda. The-lower Court has 


decreed the gqlaim for possession, ‘and the 
defendant has, appesled.against the said’ 
decree for possession and haf paid ad valorem 
Court-feein full. Bat the Subordinate Judge * 
has added a oordition in the decree that 
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the plaintiff's possession shall continue during 
the life-time of his assignor. By his appeal 
the plaintiff wishes to,get rid of this condi- 
tion as illegal and stra mres, Practically, ho 
claims a.declaration that the condition so 
attached to the decree is ‘void, and he has paid 
a Court-fee of Rs. 10 for that relief. There 
is no change in the character of the suit as 
the office report suggests. He claimed pos- 
session and he has got a decree for possession. 
The defendant has paid the Oourt-fee payable 
for that relief, as he seeks to set aside the 
decree for posseasion. The plaintiff cannot 
‘and does not claim possession by his appeal, 
“but he seeks to get rid of'the condition sat- 
tached to the decree. 

The Stamp’ Reporter mada the following 

farther report :— 
“ In reply to the objection taken by the 
learned Advocate for the-appellant, I beg to 
submit that in the objection the learned 
Advocate says, "there is no change in the 
character of the suit." This itaelf shows 
that ad valorem duty is payable. . The pay- 
meut’ of full Court-fees by the defendant 
on his memo. of appeal does not exonerate 
the plaintiff from liability to pay on his 
memo. of appeal the proper Oourt-fees leviable 
under the law. The lower Court having 
decreed possession in plaintiff's favour to 
lust for the life-time of Musamma Gomi, the 
defendant could not bat pay the ad valorem 
Court-fees'on his memo. of appeal. 

-The object of the present appeal is Lo 
get a decree for possession for ever, t. e., he, 
the appellant, may be legally allowed ‘to 
remain in possession even after: the death 
of Musammat Gomi, and I do not see any 
reason why he should not be called upon to 
pay ad valorem Oourt-fees, the suit for posses- 
sion being governed by section 7, clause (v) 
of Aot VIL of 1870. 

Even oonceding for the sake of argament 
“that the plaintiff does claim a declaration 
only in this appeal, 1 would submit that 
the declaration sought for involves a oon- 
sequential reliéf, for if the cogdition attach. 
ed is removed, the plaintiffs possession 
over the property in smit would extend beyond 
the life-time of his assignor, Musammat Gomi, 
&nd he shall remain in possession of the pro- 
perty for ever. ~ - . 

, The Taxing Otiicer’s report : — 

The plaintiff brought a anit in " which 


he claimed possession of certain property—& . 
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mausa of the name of Khudda—on the ground 


that this property had been assigned to him . 
by one Husommai Gomi to whom it bad 
been bequeathed by Musummat Gomti Kuar, 
who:had acgaired it under & Will executed 
by her husband, the original owner of the 
property. The Subordinate Judge granted 
a decree for possession, but lmsted ti to the 
life-time of the assignor, Musammat Qomi 
The plaintiff-appellant now seeks to have 
this condition set aside, and claims a decree 
for absolute and unquslified possession. The 
question is, whether the appeal which.beers 
a 10 rupees atamp, is properly stamped. 
On the one hand, it is contended that what the 


. plaintiff. appellant claims 18 possession of the 


property, tis., pasion unlimited in point of - 
time as againat t ə limited possession decreed 
by the lower Court. On the other hand, it is 
argued for. the plaintiff- appellant thet he 
has already got possession or & decree for 
posseasion, and thet his position is, there- 
fore, analogous to that of a man who being in 
posseasion but finding his title as absolute 
owner impugned, brings & suib for a deolara- 
tion that his title is absolute but asks for 
no consequential relief. 

To my mind it cannot be said that the 
suit is only one for a declaration without 
consequential relief. If the plaintif- appellant 
succeeds, he will take out. exacution, , and be 
given an unqualified and unlimited possession, 
wh if the decree of the lower Oourt 
stands he will be given in execution only a 
limited possession. The most relevant ruling 
I can find'is Banwari Lai Saku v. Baboo Grr- 
dhari Singh (1). It appears to me, therefore, 
that the appeal should bear anad valorem 
stamp under section 7 (v) (b).  . 

Order.—tThis is à reference by the Tax- 


‘ing Officer. The plaintiff in the suit brought 


a claim for possession of certain property as 
transferees from a Musammat Gomi. Musam- 


-mai Gomi is a person to whom property had 


been baqueathed by Misamma£ Gomti Kuar, 
a Hindu widow, who had &oquired it under 
a Will executed by her husband. 

The plaintiff was resisted by 4. person 
who was also a beneficiary under the Will of 
Gomti Kuar. 

The lower Court held that- the plaintiff 
was entitled to possession but that that 
possession should be restricted to the life- 


time of Mwsagymai Gomi. 
(1) 8 B. L. B App. 38; 10 W. R. 78, 
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The defendant has appealed, he Has paid 
full Oourt-fee as he objects to the decree 
or possession. The plaintiff has also appeal- 
‘ed and be seeks thereby to set aside so much 
of the lower Court's decree as declared him 
to be entitled to possession for the life-time 
of Mveammat Gomi, and he asks the Court 
on appeal to declare that he is entitled to the 
‘absolute ownership of the properby and not 
to a limited interest, he has paid (lourt-fee 
of Bs. 10. The Taxing Officer is of opinion 
that the appeal should bsar an ad valorem 
: stamp asin a snit for possession of land 
‘under section 7, clause (v) (b) of the Courb 

Fees Aot. < 

I find it difficult to see that the appeal 
falls under this section and clause. 

As matters stand now, the plaintiff-appel- 
lant seems to me to be in the position of a 

' person in possession of property who seeks to 

clear his title and to obtain a declaration that 
‘he has the full right of ONNETON to the 
property. 

Under the circumstances, T think the Ra. 10 
pus as for declaration is sufficient. 

Order accordingly. 


1 





(s. 0. 8 A. L. J. 894) 
ALLAHABAD HIGH. OOURT. 
Ssoomp Oivin Appzan No. 50 or 1911. 
June 8, 1911. 

| Present:—Sir Gaorme Knox, KT., Judge, 
and Mr. Justice Piggott. 
ENAYAT KHAN-—PrarsTIFF—AÀ PE LLAKT 
- tersus 
ABDUL BAHIM Drrexaxr— 
RESFONDENT, 
Muhammadan Law —hft-—Mushaa, meaning of. 
Certain property. was described as certain bighas 
and biswas situated in a certain village and entered 


~+ Ju the Feat in the name of one A., who made a gift 
"et it in favour of her brother © . 


- ` Held, thab the property ‘was nob such as would 
S fall within the definition of property known as mushaa 
in the Muhammadan Law. Consequently, gift of the 
property followed by mutation of names was valid 
under the Muhammadan Law. 


Second appeal from the deoree of the 
District Judge of Meerut, reversing that 
of the First Additional Munsif of Meernt. 

Mr. Peary Lal Banerji, for the Appellant. 

Mr. Jogendra Nath Mukerji, for the Res- 
pondent. < 

Judgment.—The appeal before us 
bas been brought by one Eneyit Khan whọ 


- 


v 


INDIAN. OASES, 


979 


was plaintiff inthe Court of first instanoe. 
The property in suit is described as oertain 


` bighas and biswas situate in Mausa Anuppar 


Dibai. Regarding this property the plaintiff 
in his plaint says that one -Musammat 
Muniran, whose name had stood flotitiously 
recorded in the khewat along with his name, 
had executed a deed of gift in favour of her 
brother, Abdul Rahim. - He further alleges 
in the plaint that Musammat Muniran had 
never bən in possession of the property, and 
that Abdul Rahim, her donee, had never 
received possession since thé execution of 
the deed of gift. He asked the Court to 
cancel the said deed of gift. 

The Court of first instance found. that 
Musammat Moniran was in pogaession of the 
property before she executed the deed. of 
gift, but flading further that, Although 
mutation of names had been affected i in favonr 
of Abdal Rahim, as there was nothing to 
show that donee had received share of the 
profits of the property, it. considered the 
deed of gift to be invalid under the 
Muhammadan Law and decreed the plaintiff's 
claim. The lower Appellate Court has, iù our 
opinion, taken a sounder view of the Maham- 
madan Law on the. subject. . The property 
is nob property which would fall under 


the definition of property known as mxshaa , 


in. the Muhammadan Law.. Ib also found 
thet the transfer of . the -property - by 
Musammat Muniran to her brother had 
been completed by mutation of names and 
was, therefore,.a valid ‘gift. In this ‘Court 
it is again contended that -the- gift is 
invalid and -further that mutation of names 
is not sufficient. The appellant aska us -to 
require the Court below to find whether there 
has been actual delivery of possession. In 
our opinion both pleas fail. We have already 
held that-the property in dispute ia not the 
property which is known as mushac. Further, 
as the Revenue Courts dre required by law 
to look into the matters of possession, the 
reasonable inference, until the contrary is 
shown, is that mutation of names has follon- 
ed actual delivery of possession. _ The,appeal 
is dismissed with cosis, | 
Appoal dismissed. 


e 
! 


980 


RAM OHAXDAB SINGH ©. PUTIU IAL, 


: (&. 0. 8 À. L. J. 844) 
ALLAHABAD HIGH OOURT. 
Exscurios Srcoxp Civin, Arpmat No. 951 

or 1910. . 
May 22, 1911. , 

.— Present: —Mr. Justice Karamat Hugain. 
EUM CHANDAR SINGH asp OTHERE— 
OBIECTORB8— A PPELLAMTS 

. . vertus 
PUTTU LAL AND ANOTHER—DXOREN- HOLDERS 
RESPONDENTE. 

Xaeculion— Attachment of certain property—dopplt- 
cation for time to pay the decretal amount by the judg- 
ment-leblors —Seoond application .for esecution and 
same property attached —Pleu raised as to the attach- 
ability of the property— Rea judicata-——Estoppel, 

In execution of a decree, the decree-holder applied 
lor mle of two mortgage bonds. The judgment 
debtors, who were the representatives of the deceased 
debtor, made an application for time to pay up the 
deeretalamount asthe sale of the two mortgage 
bonds would cause aloes to them. The Court granted 
time and struck off the execution application. 
Subsequently, the decree-holders made another 
application for execution and asked for the sale of the 
mame property. To this application, the judgment- 
debtors raised the objection that the mortgage bonds 


were their own property and could not be attached 
and sold under the decree: 


Held, that the objection was barred neither by the 


law of estoppel nor by the 1ules of reejudioata, 
Muhammad Isman v. 
A. W. N. (1807) 163, followed. 

Coventry v. Tulshi Pershad Narayan Singh, 81 C. 822, 
Girdheri Singh v. Hurdeo Nardin Bingh, 3 L A. 230, 
20 W. E. 44, Bholanath Das v. Profwllannath Kundu 
Chaudhry, 28 O. 122; Behari- baby, Majid Ali, 24 A. 
188, distinguished. 


- Execution second appeal the decree 
of the District Judge of a. cien setting 

aside &n order of the Subordinate Judge of 
Farrukhabad. 

Mr. Gulsard Lal, for the Appellants. 

Mr. Ramakant Malattya (for Mr. Madan 
‘Mohan Malaviya), for the Respondents. 

Judgment.—The following is the 


pedigree which will shaw the relation of the 
objectors to the judgment- debtors:— 


Puan Hoxu-— Mustmmat Radha 
Maisommat Kirun Bebari Lal 


Rem ee Parbhu Lal e Kishore Lal, 


Puttu Lal anc Bhola Nath obtained a 
decree against Musammat Radha. After- 
` wards a decree under section 90 of the Trans- 
fer of Property Act was made against 
Musammat Kastuw, daughter of Musammat 
Radha. On the 9th of September, 1907, an 
“application i in execution was made fcr sale of 
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Wasir Ali, 4 A, L J. 400; 
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two mortgage bonds. One Behari Lal,*a 
certificated guardian of the objectors, on the 
25th of September 1907, made an application 
to the effect that the decree holders had ap- 
plied for the sale of two mortgage bonds, that 
a sale of those two bonds would cause a loss 
to the minors, and that he, therefore, prayed _ 
for time for payment of the decretal money by 
instalments. The Court executing the decree 
refused instalments but granted time to tie 
end of April 1908, for payment of the decre- 
tal amount, E ME ud thatibhad no power to 
allow payment by instalments, and struck off 
the execution case. The next application 
was made on the 14th of April, 1969. An 
objection was taken that thé mortgage bonds 
were the property of the objectors which they 
had inhgrit& from their maternal grand- 
father, Pran Sukh, and which could nov be 
attached and sold as the property of Musam- 
mat Radha. The deoree-holders. replied 
that the principle of res iudicata barred the 
objection. The Oourt of first instance held 
that the doctrine of res judicata was no bar 
and allowed the objection. The decree-holders 
appealed. In addition to the ples of res jwdi- 
caia the plea of estoppel was also raised. 
The lower Appellate Court came to the con- ` 
clusion ‘that the plea of res sudtouta as well 
as that of estoppel was aound,.&nd reversed 
the decree of the first Oourt. That Court 
in ita judgment says :— I think there is 


-much force in the appellant’s contention that 


the principles of estoppel and res sudioatu bar 
this objection, and that it does not now lie 
in the mouths of the respondents to Bay that 
these nrortgage-deeda cannot be attached in 
i "The decree-holders at- 


, tached these mortgage-deeds in their decree, 


and, as remarked above, the respondents 
never raised any objection to their attach- 
ment, but on the contrary they applied to 
the Court to fix instalments for payment of 
the decretal amount” and not to sell-the ` 
attached bonds in execution of the decree, . 


~ The principles enunciated in the above quoted 


ruling clearly stand in the way and preclude 
them from raising the objection which might 
have been -raised by them in the first instance. - 
Following that authority, I hold that their 
objection was barred by the principles of © 
estoppel and res sudtcata.” The objectors 
come to this Court in second appeal, and it 
is argued by their learned Vakil that ihe 
objection. was not barred either by the- 
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doctrine of res jwdicata: or estoppel. In sup- 
port of the contention that the objection is not 
barred by res ixdtoata, reliance is placed upon 
Muhammad Ismaily. Wasir Ali (1). That 
ruling fully supporta the learned Vakil for 
the appellants. The matter in the present 
. case had not been the subject.of a former 
' decision, and is not, therefore,. barred “by 
res judicata, “The plea of res judicata has not 
been very seriously pressed hy the learned 
Vakil for the respondents. But he, relying 
upon Ooventry v. Tulshi Pershad Narayan Singh 
(2), contends that the objectors are estopped 
from saying that the bonds are not liable to 
attachment and sale asthe property of M»sam- 
mat Radha. From the facts of the Oaloutts 
ruling itappeara that the managing mem- 
ber of a family governed by the Mitakshara 
_sllowed execution to proceed actively for a 
year withont the slighteat objection, that he 
twice obtained stay of sale from the Court on 
the plea that he would satisfy the decree, if * 
time were allowed, that he paid the decree- 
holder & part of the debt and thus induced 
him to consent to time being granted, and 
that, under these circumstances, hia repre- - 
sentatives were estopped from averring that 
the decree was incapable of execution against 


them. Girdhari Singh v. Hwrdeo Narain 
Singh (9); Bhola Nath Das v. Prafulla 
Nath Kundu Ohowdhry (4) sad Bohari 


Tal v. Masi AN (5) have also been 
cited by the learned Vakil for the respond- 
ents. But, in my opinion, it ig unnecessary 
to- disouss. those rulings. The learngd Vakil 
for the appellants distinguishes the Oaloatta 
case from the case before me on the ground 
that in the present case time was only ob- 
tained for payment of the deoretal money, 
-and that the objectors did nothing to induce 
“the decree-holders to believe that the mort- 


gage bonds were the property of Musammat . 
Radha. In my opinion: the Calcutta case. 
There. - 


does not govern the case before me. 
is. nothing- in the application of Behari Lal, 
dated 25th September 1907, to work an es. 
toppel against the ab soloia: Time only 
was granted to him and no order as to execu- 
tion of the deoree in favour of the decree- 
holders was passed. 


EI R. 400; A. W. N: (1907) 163. , 
81 0. 829. . 

8 L A. 290 at p. 340, 26 W. B. 44. 

. (4) 38 122. . 


(5) 3d 198, 


v 
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I, therefore, hold that: 
the objectors are barred neither by the prin-. 
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‘ ciple of res cats nor by that ot estoppel, 


~ from raising the objection, and, setting aside 
the decree of the lowar AS nsllate Court, send 
back the case to that Court under Order 
XLI, rule 23, for disposal on the merita. 
Costa will abide the event. 

Appeal allowed, 





(208A.L.J.849) ^ — * 
ALLAHABAD HIGH COURT. 
Sa00xD Orriu Arpait No. 1077 or 1910. 
May 16, 1911. 

Present:—Sir George Knox, K7., Judge. 
BANSI DHAR AND AXOTAER — DATAN DANT — 


` versus 
LAOHMI NARAIN—PLIADTIF? — 


RESPONDENT. 
Hindu Law —Ádverse possession against life-tenanis 
verse againsi reversionsrs—Suit for 
‘possession —-Plaintif to prove better title. 

One Beni Prashad, a Hinda, died in 1838, leaving 
a daughter M., anda daughter's son E, and tro 
widows of male co-parcener who had »re-deceased 
; him. The two widows of the predeceased oo-parconsr 

got possaision of the property, In 1008, on the death 
e the two widows, Lachmi Narain, who yas & ro- 
mote collateral of Beni Prashad, got into possession of 
it. He held itfor two years, and then it got into the 

R., the daughter's son of Beni Prashad, 
the last male Had tho daughter M. apperehtl7 being - 
dead. Lachmi Narain then brought the present suit 
against R. for recovery ofthe property: - 

Held, that R. succeeded to the property as heir of 
Bent Prashad and nobas ú successor to his mother, 
M. He hadonly s oontingont interest as long os M.. 
was glivo. Lachmi Narain having shown only bwo 
years’ n previous to the possession by I., had 
no better title in himself and consequently his sult 
could not succeed as against R, who was in poesos- 
sion of the property as heir of- the last male owner. 


Second appeal from the decree ‘of. the 
Subordinate Judge of Bareilly, confirming 
that of the Munsif of Bareilly City. 

Mr. Satish Chindra Banerji (with him 
Mr J. N. Ohaudri), for the Appollanta. 


eut, 


Mr Sital, Prasad Ghosh, for tho d 


. Judgmónt..—Tkis — arises out 


of a suit brought by one Lachhmi-Narain, 
minor, under the guardianship of Musammat 
Ram Piari. On tarning to-the plaint, I find: 
that the plaiatiff finds the defendants in 
possession at the time he brings his guit.. 
He alleges that that possession was wrong- 
fal possession, and he prays that the defend- 
ant may be ejected and he, the plaintiff, may 


. will be helpfal:—- 
l- 75 ` BHTIAB BAL 
[ : 
Bar Prasnd Mohan Lal 
| | Bita Bam —Ham Piare. 
1 Lachmi Narnin, plaintiff. 
ce, ee cM 
2 Or Na 
Beni n Badri iE 
nara Mupns Bhagwati Prasad— 
‘(da ter) ` l. Beraaw eti, 
. 3, Dulari. : 
Ram Ohandar, ide j 4 


4 
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be put in abao]nte possession, .There are 
some subsidiary prayers for damages, but 
with those we are not concerned. The suit 
has gone through various Odurts. It eventu- 
ally reached this Court and was sent back to 
the Subordinate Judge of Bareilly, for deci- 
sion upon the merits. It is common ground 
that a pibos of land was part of the property 
held by one Badri Prasad. In order to under- 
rtand the position which the plaintiff and : 
the defendants oocupy, for they are both 
descended from s. common ancestor, one 
Shitab Rai; tho genealogical tree given below 


Tt has been eatablished that upon Badri 
Prasad’s death he left surviving his brother 
Beni Prasad and his eon, Bhagwati Prasad. 
Of these two; Bhagwati Prasad died first,. 
leaving, him surviving his widows, Dulari and 
Saraswati, Under these circumstances, and 
bearing in mind that Sita Ram had separated 
from Beni Prasad and Badri Prasad, the pro- 
perty, left by Bhagaati Prasad would devolve 
upon Beni Prasad. Beni Prasad and Bhag- 
wati Prasad died in the year 1826, and we 
would expect to find that upon Beni Prasad's 
death, Musammat Munna succeeded to the pro- 
perty. It does not appear that she ever died. 
But the case hero is confused. All that has 
been found is, that somewhere in 1908 Lachhmi 
Narain got into possession of the property. 
He apparently held it for two years, and 
ihen it got intothe possession of Ram Chandar, - 
the present defendant, in whose possession 
it stilis. The Subordinate Judge of Bareilly 
had before him this point. nt least this can be 
gathered from what be says in the beginning 
e defence was that by a 
- private partition this land fell to the share of 
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6 
two brothers, Badri Prasad and Beni Prasad 


and the, defendant has preferential right to 
it, The learned Subordinate Judge in his 
judgment sets out that the rightful heir to 
this land was Mxsammai Munna and after 


# 


her, her gon, the defendant. But the wrongful . 


persons” in possession of ib were Msuammais 
Saraswati and Dulari, widows of Bhagwati, 
and they remained ii possession up ‘to their 
death which took place in 1902 or 1903. Thus, 
they had acquired by adverse possession a 
title to this land, and the defendant's title 
was extinguished. The defendants cannot 
revive .that title by forcible posseesion of 
it taken after the lapse ôf 19 years. The 
defendants took possession of itin 1905.” 
But the learned Subordinate Judge appeais 
to have overlooked the fact that Ram Ohandar 
being a reversionar, has title to this propery 
as & Buccessor to Beni Prasad and not as 
a successor to Musammat Munna. He had 


, only & contingent interest aslong as Mausamwral 


Munna was alive. There is evidence to show. 
that, at any rate, up to the 28th of June 1698, 
Musamviot Munna was still alive and the 
guit is really a suit brought by Lachmi Narain, 
who can only show a two years’ possession 
without any further title against Ram Chan- 
dar, who is in possession and can show 
title derived from Beni Prasad. Ram Obandar 
ia in possession and is entitled to ‘hold 
possession against any other person, who 
cannot: show & better title in himself. This 
being the Gae, this appeal must succeed. 


The appeal is decreed and the suit of the ` 


plaintiffs is dismissed with costs in all Courts. 
Appeal decreed, 





(s. 0. 18 Bom. L. R. 646.) 
BOMBAY HIGH COURT. 
Civit Reyesewce No. 8 or 1911. 
June.23, 1911. 
Preseni:—Bir Basil Soott, Kr., Chief Justice, - 
Mr. Juatice Ruasell and Mr. Justice Hao. 
Inve ABDULLA HAJI DAWOOD 
BOWLA ORPHANAGH— 
` Stamp Act (II of 1800), s. 2 (24), Sch. I, aris. 7, 58.4 
—Beitlemeni—Trust—Declaratios of trust as to money 


conirtbuied by subscription—Appoiaiment, instrament 
of— Money bequeathed toewecutors for charitable purposes 
~~Declaration, of trust by emecutors—Stamp chargcable. 
` Aninstroment was prepared for the purpose of 
declaring ihe trusts of certain funds placed in the 


harida of trustees for the establishment of a charitable 


“4 
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jnatitution. The funda. came into tho hands of 
trustees from two soyroes: 


(a) -À part was the result of appeals to the pabllo | 


for charity and odnaleted of contributions from 
different some of the contributions being 
&ccompained by letters from the donors expressing 
their wishos. 

(b) The ress was provided 
0., to whom it was bequ 


trustees should in their gbeolube disoretion think fit: 
Held, (a) that so fer as tho first porklon of the 
funds was concerned, the instrumenti ‘was an instru. 


ment recording by way of declaration of trast the . 


terms of the disposition of the fund. It was, cou- 
sequently, & settlement under section 2 (24) of the 
Btamp Act and was chargeable with ad valores duty 
ab tho rate of 'eighb annas percent. The letters 


&ocompenying the institution were not thomselyos | 


dispositions and, therefore,no previous tion in 


writing had been made of any pottion of this part.. 


of the funds. 
(b) That as regards the rest of the funds, the in. 
strument was an üáppoin&ment chargeable with a duty 


of Hs. 15 under Bohedule I, Articole 7 of the Act. The. 


provisions of the Will amounted to a disposition for, 
A charitabls purpose of the money and the trustees 
in appropriating the money to the trusts deolated by 
the instrament were exercising the power of appoint- 
mont conferred upon them by Will. 3 

Pocock v, Att General, (1878) 8. Ch. D. 843; 


orney 
46 L. J. Oh. 705, 85 L. T. 575; 25 W. R 277, relied 


upon. 
~Reference. under section 57 of the Indian 

Stamp Act, 1899, made by the Superintendent 

"of Stamps, Bombay. 
Mr. Strangman, 


fqr the Government, 

Mr. Cohen (with him Inttle & Oo.), for 
the Trustees. - 
v Judgment.—tThe instrument upon 
whioh we have to adjndicate was pfepared 
for the purpose of declaring the trusts of 
oertain funds placed in the hands of trustees 
for the establishment, maintenance and 
management, of a home or homes for poor 
and destitute female children afd waifs of 
the Mubammadan community in Bqmbay. The 
fonds, amounting: to about three lukhs of 
rupecs, came into the hands of the trustees 
from two. sources. ` 
the result- of appeals by Mr. Edwardes, 
the Commissioner of Police, for funda for a 
female Mahomedan Orphanage. -The rest 


was provided by the executors and trustees - 


of Abdullah Haji Dawood Bowla to whom 
“a sum of two lakhs whs bequeathed by 
"their testator for the establishment and 
maintenance of such $ charitable institution 
-as the trustees 
discretion think fib, 


- 


1 
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the ekeountors ofone | 
Mod by, O.,for the ea- ` 
tablishment of -such a charitable institution as the. 


Advocate General, (with ` 
him Mr BF. Nicholson, Government Solicitor), ; 


About one lakh waa. 


should in their absolute 


The question of stamp- duty has been 
argued as relating to two distinct matters 


which for the purpeses of duty may “be dealt . 
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with separately under section 9 of Act IT of. 


1899. 

Dealing first with the funds resulting 
from Mr. Hdwardes’ appeal we are unable 
to hold that any prgvious disposition has been 
made in writing of any portion of those 
fonds. - 
contributions wereaocom panied by letters from 


` the donors expressing their wishes, with regard 


to the funda contributed, but such laters were 
not in themselves disposition. The dis- 
position would be by delivery of & cheque or 
money passing the sum contributed to Mr. 
Edwardes. We hdld, therefore, that the 
instrument before, us is fan instrument, re- 
cording by way of -declaration of trust the 
terms of the disposition of the fund collect. 
ed by Mr; Edwardes. It ig thus a settle- 
ue acoordihg to the deflnition in section 

2 (24) and is chargeable with duty on 
Hs. 1,03,200 at Ed rate of eight annas per 
cent. 


: Turning now T the ud bronght in, 


by the Bowla irugteom, we hold (hat the 
provisions of the Will amount to a disposi- 


tion for a charitdhle purpose of the two. 


lakhs of rupees from which the funds in 


question have  soocrued. The instrament. 
before us relates nob to ‘free property’, to 
adopt the expression df the Court in’ 


Massereens and Ferrard ¥. The Oommisssionsrs 
of Inlind Rerenus (1), but fo property al-: 
ready held upon a general charitable trust. 
See Pocock v. Attorney- General (2). The 
trustees in appropriating the money to the’ 


‘trusts declaréd by the instrament in ques- 


tion are exereising the power of appoint 
ment conferred'upon them ‘by the Will.’ 
The disposition was by the teatator by the 
Will- and not by the trasteos by this instru- 
ment. Sea Bai Motirahu v. Bat Mamubai 
(3). The instrument gua the Bowls 


funds is an appointment chargeable with: . 


& duty of Re. 45 under Sphedale ay Article 7, 
e Answer accordingly. 
E (1900) 2 I. R. 138. 
(2) (1876) 8 Oh. D. 842, 46 L.-J. Ch. 706; 85 L. T. 


576, 35 W. R. 277. 
(8) 31 B. 700; 24 L A. 73; 1 C. W. N. 868: 


toa 


4 


lt is no doubt true that some of the. 
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: . (&..0. 18 Bom. IL. R. 040.) 
BOMBAY HIGH COURT. 
Broomp O1vm ÁrPran No. 518 or 1908. 

. Maroh 8, 1911. 
"Panini Basil Soott, Kr., Chief Tasks, 
and Mr. Justine Batchelor. 
. COWASJI TEMULJI-—Á»rrzui xt 


. cores - 
` KISANDAS TRIOAMDAS—Ruasponpawr, 


Consent-deerce-——Partihon— Estoppei — Prohitition 
against partition —Joint. possession—Right to grant, 
mirasi lease—Astigument of right— Personal right. 

Nds conseni-decrees passed in 1866 provided that 
party and B. should jointly carry on the 
pm of the land each being entitled to one-half of 
the produce, that the rent reoelved should be divided 


i aT betwoen them, that the Jand itself should not 
be partitioned, and that B. was competent to grant. 


& mwasé loaso provided the nasranc aocepted was not 
lessthan Ba. 500 end that the sasrawa should be 
divided in the proportion” of one-fourth and three- 
fourths respectively. A’s party conveyed thalr righis 
to B. in 1800; the conveyance (Exhibit No, 64) 
particularly recited tho right to take half 
the produce and the right to one-quarter of 
the masrana, In dcn the property was mort- 
gaged by B. by deposit o deed (Exhibit 
No 64). In October 1858], B. settled the property 
on his relative O. In 1803, Ba morigugoes obtained 
a decreo for salo against B, the property was sold in 
pursuance of the decree and was purchased by D. 
In 1805, C. sued D. and obtained a decree declaring 
that as against D, C. was entitled to the properties 
and to possessidn of them subject to Ds right to the 
interest conveyed by Exhibit No. 64 to B. and sub- 
sequently purchased by D., and that the rights of the 
parties as thus declared must be worked out by 
amicable errangcement or by separate suit. Plaintiffs, 
as D's executors, bronghb this suit in order to work 
ont the rights accrued to them and for possession of 
jth share by partition. Defendant No. 1 was the 
gae of the interest of O., under a deed of 1EE6. 
e had granted a mirar lease to defendant No. 2: 
Held, (1) thatthe plaintiffs were not entitled to 
partition. The consent decrees of 1800, until set 
aside, operated asan estoppel. Plaintiffs’ ware not 
entitled to give the go-by toa particular clause in 
an existihg consent decre6 on the ground that that 
clause, if resting merely on the agreement of parties, 
would be bad in Jaw. 
Huddersfield Banking Oom 
Lister and Son, Limited, (1805) 2 Oh. 278, 64 L. J. Ch. 
528; 12 R. 381; 72 L. T. 703; 48 W. BR. 567, follwed. 
(3) That the plaintiffs were entitled to ont 
poesószion. 


(8) That defendant No. 1 was not epiitled to grant 
the lease to defendant No. 2 without plaintiffs con- 
sent and that the lease ‘not binding on plaintiff 
and did not affect plain P ris to NALA padanan 
The agreement embodied in the decree of 1800 as to 
the grant of lease was made with the individual B., 


' Yn whom the then parties had cogfidence. Such . 


contract, importinge the consideration of 

NL end confidence, would not be assignable and, it 
* would not be open to the contractor to substitute the 
akill or credit of an amigues, 
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Recond appeal from the decision.’ of the 
First Class Subordinate Judge at Poona, 
in Appeal No. 209 of 1907, -varying the 
decree passed by the Bubordinate Judge 
of Haveli, in Civil Suit No. 141 of 1906. 

Mr. Ratkes, with him Mr. S. V. Bhandarkar, 


— forthe Appellanta. 


m di N. V. Gokhale, for the Heepondent- 
0 

Mr. Weldon. (with him Mr. P. P. Khare), 
for the Respondent No. 2. 

Judgment.—trThe plaintiffs, who are 
the appellants here, brought this suit as 
exeoutors of the Will of Hirjibhai Dhanjisha, 
and the prayerin the plaint was to recover 
by partition the plaintiffs’ one-fourth share 
in the land described.- The defendants 
denied: that the plaintiffs had acquired any 
share or partible interest in the land. Thp 
first question which arises is, therefore, what 
interest the plaintiffa have in the land, 
anti whether that interest entitles them to 
partition. The plaintiffs stand in the shoes 
of the original owners Shekh Sadudin and two 
other persona, who- had mortgaged the land: 
to one W. Spiers. 

The nature of the plaintiffs’ interest has 
to be ascertained from certain prior deoresa 
which have been passed on the subject of the 
property. These decrees are Exhibita Nok. 
57 aud-58, and were recorded by consent 


in 1866 in order to terminate & dispute 
which hed arisen in- 1864 between , the 
original owners and the mortgagee, W. 


Spiers. In sabstance, these decrees provide 
that béth parties shonld jointly carry ou 
the vahsvet of the land each being entitled 
to one-half of the produce; that the. rent 
reaeived should be divided equally between 
them; that the land itself should not be 
partitioned ; that W. Spiers was botbe com- 
petent to grant a miran lease provided the 
wasarana accepted was not less than Re, 500; 
and the nasrani should be divided bokan 
Shekh Sadudin'a party and W. Spier in the 
proportion of one-fourth and three fourths 
respectively. 


Such, then, were the righta which Shekh 


sfudadin and his co-owners were awarded. 


These rights were, on 23th Ostober 1820, 
by means of Exhibit No. 64 in soit conveyed 
by Shelh Sadudin and the others to W. 
Spiers for a consideration of Rs. 4,000 : the 
conveyance partitularly recites the right to 


e 
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take hay; he produoe of the land, and the 


right #) one-quarter of the nasrana. 

Neat, on llth April 1891, this deed, 
ngi No. 64, was deposited by W. Spiers 
ae way of equitable mortgage with two 


f: persons Manekji and Mancherji, who thus 


Pd 


became equitable mortgagess of the interests 
conveyed to W. Spiers by Exhibit No. 64. 
* On 18th October 1891, W. Spiers, 
being then indebted in various quarters, 
settled the property on his relatives James 
and Mary Spiers. THe property was then 
subject to Manekji and Mancheryji’s equitable 
mortgage. 

In 1899 Manekji and Manoherji brought 


Buit No. 148 against W. Spiers to recover 


their mortgage-money by sale, and they 
obtained a decree against the property equit- 
ably mortgaged and against the defendant 
W. Spiers personally. In pursnance of that 
decree the property equitably mortgaged was 
put to eale, and was purchased by the deceased 
Hirjibai for Re. 5,425, which oovered the 
claim of the equitable mortgagees. 


" James and Mary Spiera obstructed 


Hirjibhai in his attempts to obtain posses. 


sion after his purchase, and, as they were 
unsuccessful in the proosediugs taken on 
their obstruction, they brought against 
Hirjibhai Suit No. 95 of 1895 in .which they 
prayed that they might be given possession 
of the entire property or that they should be 
allowed to redeem, or that it should be 
declared that Hirjibai was entitled only 
to the interests conveyed to W. Spiers by 
Exhibit No, 64. In that suit the final decree 
was made by this Oourt whioh gave to 
James and Mary a declaration thet, as 
against Hirjithai, they were entitled to 
the properties and to the posseasion of 
them subject to Hirjibhai's right to the 
intereat conveyed to W. Spiers by Exhibit 


: No. 64 and subsequently purchased by Hirji- 


bhai; and the Oourt added that “the rights 
of the parties as thus declared must be worked 
out by amivable arrangement between them ur 
by means of a separate sait." The plaintiffs 
now bring this suit in order, as they claim, to 
work out the rights acorued to them. 

The defendant No. 1 is the purchaser of the 
interests of James and Mary Spiers under a 
deed dated 16th December 1896. 

From what we have already said, it 
follows that the plaintiffs, as exeoutors of 
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Hirjibhai, are entitled only to those rights 


-which by Exhibit No. 64 were conveyed to 


W. Spiers: those rights are recited in the 
consent decreea, Exhibits Nos. 57 and 58, and 
have been described by us above. This 
was the view of the lower Appellate Court, 
ani we cannot doubt that it waa so far 
right. Bot then that Court rbíused the 
plaintiffs’ prayer for partition, being of 
opinion that that claim could only be 
"based upon the allegation that the judg- 
ment of the High Court gave the plaintiffs 
higher rights than were reserved to Shekh 
Sadudin and the two others under the 
decrees Eixhibita Nos. 57 and 58.” It iu 
here that we are unable to follow the 
learned Subordinate Judge. Apart from 
that clause in the consent decrees which 
affects to prohibit partition, we think 
it clear that as tenants in common, 
the plaintiffs would be entitled to partition. 

Bat the question is, whether in this suit the 
plaintiffs are ‘entitled to give the go-by 
to a particular clause in an existing decree 
on the ground that that clause, if resting 
on no bigher authority than the agree- 
ment between the parties, would be bad in 
law. We think that this question must be 
answered in the negative.’ It may be— 
though we express no opinion as to this— 
that in a suit properly framed for that 
purpose, the plaintiffa might have been 
able to get the decree set aside. Bat no 
such suit has been brought, and the dec- 
ree is & subsisting decree; nor doed it, we 
think, make any differenca that it was 
taken by conasnt of the parties who were 
all sui juris. The decree stands, and, while 
it stands, ib operates as an estoppel be- 
tween the then parties .and their present 
representatives. Authority for this view 
may be found in Huddersfield Banking Oom- 
pany, Limited v. Henry Listor and Son, Limit- 
ed (1). That was an action brought by the 
Banking Company for the specific purpose 
of setting &side & oonsent order as having 
been ob&finod under a mistake as to 
material facts, and the Oour& of appeal, 
affirming Vaughan Williams, J., set aside 
the order. The decision might assist the 
plaintiffs “if they were suing to sat 
aside the consent deoree,e but, a8 we have 


said, that is not theic snit, and the oonsept 
(1) (1895) 8 Oh. 278; 64 L. J. Oh. 623, 13 R. 831, 
72 L. T. 703; 43 W, B 667, 
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decree is still outstanding against TUN 
That bejng so, their case upon this point is 
opposed to the observations of Lindley, L. J., 

where he gayB,— A consent order, I agree, d 


an order ; and,so long as it stands, i$ must be . 


treated as such, and so long as it stands, I 
think is is as good an estoppel as any 
other order, ,1 have not the slightest - ‘doubt | 
on that.” In our opinion, therefore, it is 
nob competent to the Courtin this suit to 
override one particular clause in & subeisting 
decree. It follows that the plaintiff's are not 
enlilled to partition. 

"^  Thenit was urged that the deerees did not 
empower Spiers to grant a miras lease with- 
out the plaintiff'a consent, but, npon a fair 
reading of the material passages in the dec- 
rees, we agres with the lower Court that that 
is unmistakably their effect. and meaning. 
We do not, however, think that this pondi- 
tion enures for the benefit of the present de- 
fendant No. 1, who is merely an assignee from 
Spiers. The agreement embodied in the 
decrees points, we think, to the view that- 
the individual Spiers was a person in whom 
the parties had confidence and that for this 
reason he was entruated with the special 
power in question. Such a contract, import- 
ing the consideration of personal skill or con- 
fidence, would not be assignable; it would not 
be open to the contractor to substitute ihe 
akill or credit of an assignee. (Leake on Con- , 
tract, 4th edition, page 826, and the oases 
there cited). = - 

On the whole, therefore, we think that the 
plaintiffs are ro far right that the defendant 
No. 1 was not entitled, without their consent, ’ 
to grant the miran lens to the défendant No. : 
9. and it must be declared that the lease does 
not bind the plaintiff's share in the land nor 
does it affect the pleintifi’s right to joint 
possession. 

The. plaintiff's claim to interest must be 
disallowed. - 

For these reasons we must reverse the dics 
ree under appeal and make a decree award- 
ing joint porsession to the plaintiffg. Ap- 
pellanté to have their costs. of the appeal ; the 
other cosis to be bone by eeach party. 

_ Decrees reversed. 
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(a. 0,18 Bom. L. R 65E) 
BOMBAY HIGH COURT. 
Finger Civit, Appwan No. 211 o» 1911. 
July 8, 1911. 

Present: — Bir N. G. Ohandaverkar, Kr., 
Judge, and Mr. Justice Hay ward. 
PUNAMOHAND SADKAM & Oo.— 
APPELLAXT 

torsus C 
-~ OAPT. H. J. MOLLISON—E BsPONDERT. 
Cited Procedure Coas (Act V of 1908), s. 11— Oivi 
Procedure Code (Aci XIV of 1882), 2. 120— Dismivsal 
for failure to appear +m obedience to Courts order— 
ie a eer judicata. 
The diaminsal of & suit, under, secdon 120 of the 
Civil Procedure Code of 1883, on the ground of the 
laintiffs default to appear in obedience to the 
ourits' order, isa decree and bars a subsequent mit 
on the same cause of action. 


First appeal from the decision of the Firat 
Olass Subordinate Judge of Pocna, in Oivil 
Suit No. 806 of 1910. 

Mr. K. N. Koyajee, for the Appellant. 

Mr. G. B. Rele, for the Respondent. 

Judgmenkt.—We are of opinion that 
the presont suit is barred as res -udtcata, The 
order dismissing the previous stit was under 
section 120 of Act XIV of 1882 That sec- 
tion provides thatif on the day fixed, for the 
purpose mentioned, a party does not comply 
with fhe order cf the Court, the Court may 
passa decree against that party or make 
Buch order relation to the suit as it thinks 
fit, It is contended that the dismissal of 

the suit on the ground of the plaintiff's default 
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to appear in obedience to the Oourt's order. 


was not a decree passed against. 
but a mere,order whioh does not mreclude the 
party from filing a second suit on the same 
cause df action. But the order diamissing the 
suit was plainly a decree against she plaintiff; 


that was the only way of passing a decree . 


against him under the circumstances. There- 
^ fore, there was a dearee against the present 
appellant in the previous suit. His present 


suit is; therefore, barred under section 11 of ’- 


the Code of Civil Procedure (Act V of 1908). 


him, . 


The fact that section 120 has no clause giving : 


the right to bring a fresh suit, under certain 
circumstances, such as ja to be foand ir some 
other sections of the Code, suppocts the. von- 
clusion at which we have arrived. We must, 
therefore, confirm the decree with costs. 
Deerce confirmed, 


“4 


» 


- decree, the execut 


* 
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2: SADABHIY MAHADU t. NARAYAN VITHAL, i 
. (0. 13 Bom, L. R. 001.) 
BOMBAY HIGH COURT. 
Fiast Orit APPNAL No. 185 or 1910. 
June 27, 1911. 
Progenti—BSir Basil Soott, KT., Ohief Justide, 
and Mr. Ju&tioo Rao. 4 
SADASHIV MAHADU DHOLE— 
APPELLANT » 
. ; Versus 


NARAYAN VITHAL MAWAL— is 


HESPOXDEMT 
Civil Procedure Jods (Act V af 1903?, s. 47 —XMort- 
deores-hoider — 


— Lémitation Aot (IX of 1908), 


prooeodíngs 
Boh. I, Art, 138, scope and effect of — Transfer of Property. 
ewecution~— 


Aot (IV of 1882), sa. 88, 00— Btep-r&-aid of 
Application for payment of monty eh velit a 
tion for possession of property purchased. 

A decree-holdar, by becoming a purchaser at a sale 
held-in execation of his decree, does not coase to bo & 
party tothe suit within the meaning of section 47 of 
the Procedure Code. 

Madhusudan Dass v. Gobjuda Pria Chowdhurani, 37 
O. 84; 40. W. N. 417; Ram Narain Bakóo v. Bandi 
Pershad, 81 O. 737 ab p. 74%; Kasinatha Ayyar v. 
Uthsmansı Rowthan, 25 M. 429, followed. 

‘Bhagwati v. Bawwari Lal, 
6A. L. J 71; 1 Ind. Oas. 416 (F. B.), dissented from. 

Prooeedi 


ngs for delivery of possession to the: 


auction-purchaser are proceedings in execution of 
a decree and fall within the scope of section 47 of 
the Code. 


M E vM dca Diss v. Gobrnda Pria Ohowdhurani, 27 - 


O. 84 4 O. W. N, 417; Ram Narain Sahoo v. Bandi 
Pershad, 810. 787 at p. 742; Bhagwat v^ Bamwari 
Lal, 5 M. L. T. 185, 31 A, 82, 6 A, L J. 71; 1 Ind. Cas, 
416; Kattayat Pathumayi v. Raman Menon, 20 M. 740; 
Muttia v. Appasams, 18 M. 504, relied upon. 

In the case of a morigage-deofee for sale, the 
execution proceedings do not terminate with the sale. 
If the sale proceeds are insufficient, the debree-holder 
must take further steps to recover the balance of 
the decretal amount. 

Article 188 of the Limitabtian Act does not Te 


the provisions of section 47 of the Code, The bwo, 


should be read together. Where the auotion-pu “chaser 
is also a party (o the suit in whioh the decree was 


passed, his claim for delivery of, possession of the 


purchased by him must be determined by. 


property 
rita Court in the execution department. Where the 
uotion-purchaser is a third party, it is 
RR aani ior pomession,. and such a suit will 
be governed by Article 188 of the Limitation Act. 
Where the execution of a decree is barred at the 


‘date of a mit, the sult cannot be, treated asa pro- 


ceeding in execution. ` 
Obiter Dicta. NE | 
An spplicatlon ot be a judgment-areditor for pr 
to him of money which bas been paid into 
his acoount in execution of his decree is an appli- 
cation to take a step in-ald-of execution. 
Bapuchand v. o, 23 B. 840, relied upon. 
When money is pal int Court in satisfacticn of a 
of decree with regard to moh 


v | 
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5 M. L. T. 188, 81 A. 82j 


to him ` 
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payment is nu T isi the money ban bosa ; 
actually paid by the Oourt to the. Pu ae odor 
Koormay,a v. Krishsama Naidu, 17 M. 105, Paran 
0 A. 300; Sujan Singh v. Hira 
Singh, 18 A. 899 (F. B.), relied upon. 

Anspplication by æ deoree-holder to be put in, 
Piece un of the property, which he has purchased 
in execution of his dearee, is a step-in-ald of execukion' 
of thai decree. 

Bariatoolia Molla v. Baj Kwmar Roy, 220. 109; 4 O. 
W., N.881; Lakshmanan Ohetilar v. 24 M. 
185; Moti Lal v. Makund. Singh, ia À. 477, relied 
upon. 

Firat appeal from the decision of the First 
Olass Subordinate Judge of: ir in Suit 
No. 213 of 1909. 

Mr. P. D. Bhida, for the Kagan 


Mr. P. P. Khare, for the Respondent. 


Judgment. The facts of the case are 
briefly these. The property in dispute was 
originally mortgaged ‘by defendant No. 1's, 
farher and uncle to plaintiff'a father. On 14th 


‘February 1885 a decree was passed directing 


the mortgagora to pay Ha. 7,905-4-3 by seven 
equal yearly instalments. In default of pay- 
ment of any instalment at the due date, the 
mortgaged property wasto besold forthe whole 
sumdue. Default having been madein payment 
of the instalments, the mortgagee put np the 
property to sale, and purchased it himeslf on 
29th - November 1899. The Kalo was confirmed 
on 6th January 1900. 

On 7th April 1909 plaintiff, who is the son 
and legal representative of the &uction-pur- 
chaser, filed the presént- suit for possession of 
the property purchased in 1899. Defendants 
resisted the claim on several grounds, but 
their contentions were overruled and a decree 
was passed i in plaintiff'a favour, awarding him 
possession of the property in suit exoept one 
piece of land, Prat-bandi No. 14, as to which 
plaintiff's title was not proved. 

Against this decree defendant No. 1 appeals 
to this Court. The main question argued in 
appeal is, whether the suit is barred by sec- 
tion 47 of the Code of Civil Procedure, 1908. 

Section 47 provides that all qaestions aris- 
ing between the parties to the suit in which 
the decree was passed:‘or their representatives, 


-and relating to execution, discharge or satis-- 


faction of a decrees» shall be determined by 
the Oour} executing tite decree and not by a 
separate suit. We have to consider (1) whe- 
ther the questions involved in the present suit 
arise between the partios*to the guit in which 
the decree was passed or their representatives, 
and (2) whether they are questions relating 


- 988 


Å. 


~ 


- SADABHTY MAHADU €. NARAIN YITHAL. 


to execution of the decree. "T'heljudgment-debt- 
‘ore are dead. Defendant No. lis the son of 


one of the judgment-debtors. Plaintiff is the. 
-Bon and heir of the decree-holder who purchas- 


‘ed the property at the Court-gale "held in 
execution of his decree. If is contended for 
the respondent that the decree-holder ceases 
to be a party,to the guit after he purchascs 
the property at the Oourt-sale, and that -he 
is. entitled to poasession of the property in 
his character as auction-purchaser, and not as 
&:deoree-holder.. We are unable to accede to 
this contention. In Madhusudan Das v. Gobinda 
Pria Ohowdhurani (1) Maopherson and Stevens, 
JJ., hold that the plaintiff (decree-holder) 
is none-the-leas.& party to the suit because 
he happens to be an auction-parchaser. In. 
Ram Narain Sahoo v. Bandi Pershad (2) the 
Oourt observes, that the fact that the dec- 
ree-holder is also an auction-purchaser does 
not make section 244 of Act XIV of 1582 
the leas applivable to the cage. Similarly, the 
Madras High Court observés in Kasinatha 
Ayyar v. Uthumansa-  Bówihan(3): “It 
would be impossible to hold that having been 
a party to the decree, he ceased to be.a 
party because he purchased the property at the 
sale held in execution." No doubt in BAÀ4g- 
wah v. Banwari Lal(4) a Full Bench of. the 
Allahabad High Court hold, that although 
the same person may be the deoree- holder and 
the auction-purahaser, he Alls two different 
capacities, ahd if isin the latter capacity 
only that he can apply for and obtain 
possession. With all reapect for the opinion 
of the majority of the Full Bench of the 
Allahabad High Court, we agree in the 
view taken by the OCaloutia and Madras 
High Courts, that a decres-holder by .be- 
coming a purchaser at a sale held in exe- 
cution of hia decree does not cease to be 
& party to the suit within the meaning of 
section 47 of the Oivil Procedure Code. 
The next question is, whether the plaintiff's 
claim for delivery of possession of the pro- 
perty in dispute ia a question relating to' 
execution, discharge or satisfactionef a decree 
within the meaning of section 47 of the Civil 
Procedure Code. It is @ontended that the 
execution proceedings came to an end when 


(1) 27 O. 84; 4 O. W. N. 417. " 
, (3) 81 O. 737 at p. 743. 
(3) 25 M. 529. 
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the’ property was sold and the sale confirmed. 


This contention does not appear to us to 


be sound. We are of opinion that proceed- . 


ings in execution (so far as the decree- 
holder is concerned) are not completed until 
the deeree-holder obtains the beneüt.of the 
sale held in execution of bis decree. In 
Bapuchand v. Muguirao (5) it waa held by 


this Court that an application by. a judg- 


ment-creditor for payment to him of money 
which has been paid into Court on hia aócount 
in exeontion of his decree, is an application 


to take a step in aid of execution of the dew ^ 


ree. In that case Farran, O. J., observes 
that when money is paid * into Court in 


-aatisfaction of a decree, the exeontion of 


the decree with regard to such payment 
ig not folly completed till the money -has 


been actually paid by the Court to the judg-- 


ment-creditor. That is also the view taken 
by the Madras and Allahabad High Courts. 


Sve Koormayya v. Krishnamma Naidw (6):. 


Paran Singh v. Jawahir Singh (7) and Sujan 
Singhv. Hira Singh(8). If, then, an appliéation 
made by a decree-holder to be psid the 
proceeds of a sale held in execution of 
his decree is a step-in-aid of execution, we do 
not see‘any diferenca in principle between 


such an application and an application made. 


by a decree-holder, who is also the-auction- 


purchaser, “to be pub in possession of that - 


which -represents the money which would 
have been paid into Court, ifa third party 


had purobased the property. We think-that- 


the execution of the decree is not complete 
and final, until in the one case the decres- 
holder actually receives the sale prooeeda 
through the Oourt, and in the other case 
until he secures possession of the property 
through the Oourt. Aocordingly, it ia 
held that an application by a decree-holder 
to be -put in possession of the property 
which he has purchased in ereoniion of his 
decree is s step-in-aid of execution of that 
decree. Seo Sartatoolla Molla v. 
Roy (9), Lakshmanan Ohettiar v. Kannam mal 
(10); Kasinatha Ayyar v. Uthumensa Rowthan 
(3); Mott Lal v. Makund Singh (11). "The 


(6) 23 B. 340. 


(10) P4 M. 185. 
(11) 19 A. 47. 


“4 


Raj Kumar ; 


e 
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obot of- the application for -delivery .of 
possession,” as observed by Maclean, O. J., 


in Sariatoola Molla v. Raj Kumar Roy (9), 


. is to complete, by giving possession, the 
purchase which the applicant hes made. It 
is a step in aid of execution in the sense 
that it is & step to make that which had 
been done final and oomplete, and.in this 
sense to aid the execution which can -hardly 
bå said to have been- complete.” 

This being the case, proceedings for de- 


livery of possession to the auction-purchaser . 


are proceedings in execution of: & decree, 
and fall within the scope of section 47 of 
the Civil Procedure Code. Seo Madhusudan 
Das v. Gobinda Pria Ohowdhurant (1) ; Ram 


Narasw Sahoo v. Bands Perskad (2); Kattayaé " 


Pathumays v. Raman Menon (12); Kashinatha 
Ayyer v. Uthumansa Rowthan. (3); Mutha v. 
Áppasas:i (18). 

But itis argued by Mr. P. P. Khare for re- 
gpondente that Article 188 of the Limitation 
Act allows a suit to be brought by an suction- 
purchaser to recover possession of the pro- 
perty sold within twelve years from the date 
af confirmation of the sale. It is trne that in 
Artiale 138 ne distinction ia made between a 
purchaser who is a decree-holder and a pur- 
chaser who is not a deoree-holder. But 


Article 188 does not override thb provisions: 


of section 47 of the Civil Procedure Oode. 
The two should be read together. Where the 
auction-purthaser, is also a party to the suit 
Sin which the decree was passed, his claim 
for delivery of possession of the property pur- 
-chased by him must be determined by the 
Oourt.in the execution - department. Bat 
where the suction- purchaser is & third party, 


- it is open to him to bring a suit for poasession 


4 


‘of the property purchased by him, aud such 


a suit will be governed by Article 138 of the 
Limitation Act, 

It is lastly contended that in the pesoni 
cage tho decree in execution of which thè pro- 
perty was sold being a decree for sale of the 
property mortgaged, the mortgagesa-decree- 
holder was entitled under section 88 of the 
Trausfer of Property Act to the sale proceeds 
only, and not to possession of the property 
sold, and that when the sale took place, the 


execution proceedings came to an end. The | 


answer to this contention is that section 90 of 


the Transfer of-Property Act shows that the 
O33) 26 M. 740, ; 
: (18) 18 M. 504. 
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- execution proceedings do not terminate with 


the sale; if the sale proceeds -are insufficient 


.to pay the mortgage debt, the decres-holder 


has to take further steps to reoovér the balance 
of the decretal amount. 

On all these grounds we hold that the plain- 
tiff’s claim for delivery of possession of the 
property in suit falla within section 47 of the 
Civil Procedure Oode, and that tbig suis can- 
not lie. We would have allowed the present 
suit to be treated as & proceeding in execu- 
tion, but for the fact that the execution of the 
dearee was barred by limitation at the date of 
the suit. 
^ Mr. Bhide for the appellant contended that 
defendant No. 1 was a minor, that his estate 
was not properly represented in the execution 
proceedings, in the course of which the land 
waa sold, and that, therefore, the sale was s 
nullity. He contends that there was fraud on 
the part of the deoree-holder in tepresenting 
to the Court that the minor's mother was 
dead though in reality she wes alive; and in 
getting a distent relation of the minor sp- 
pointed as a guardian ad iiem. The lower ` 
Court has found that the alleged fraud is not 
proved, and that the minor’s estate was suffl- 
ciently represented during the exeontion pro- 
ceedings. We see no reason to cometo a differ- 
ent conclusion. There is no evidence whet- 
ever to prove the alleged fraud 

We set-aside the decree of the lawer Court 
and dismiss the suit with costs throughout. 

Decree reversed. 


f 


(s. 0. 18 Bom. I. R. 078.) 
BOMBAY HIGH COURT.: 
Bzooxp Civit, Arrear No. 797 or 1907. 
April 11, 1911. 

Present: —8Bir N. G. Ohandavarkar, Kt, Judge, 
and Mr. Justice Heaton. 
JUBRAYA VENKATESH BUDDU 

BET ca | 


GANDA NARAYAN NAIK— 
* Raespoxpugt. 
Morigage—Purtial farlwre of  comsideraiton —B ub. 
sequam payment of full consideration — Marshalling 4 


990 
SUBRAYA VENKATESH V, GANPA NARAIN. 


securitves-—Lortgages ordered to proceed against pro- 
pertios free from other transfers ~Mortpages-decrec- 
kolder ing property in execution sale, position of 


interest of plaintiff. The consideration for the 
mortgage was Rs. 400, of which Ra. 200 was paid e$ 
‘the time it was effected to tho mortgagor, and as to 
the balance, A. oovenanted to pay ibton previous 
m B. A. having failed to pay to B., defend- 
ant No. 1 sold to defen No. 5 some of the lands 
“mortgaged under Exhibit No. 43 and with the 
proceeds of the sale redeemed the mortgage to B, in 
1897. In 1893, 4. peid to defendant No. 1 Rs. 200. 
Subsequently, defendant No. 1 mortgaged under & 
i 5 deed to defendant No. 4for Rs. 500 four 
out of the ten lands covered by plaintiffs mortgage. 
Defendant No. 4 obtained a decree on his m 


and in execution of his decree himself purchased ‘he - 


four lands covered by his mortgage. Plaintiffs then 
sued to recover on their mortgage, Hrhibit No. 49. 
The lower Courts granted them a decree treating 
their mortgage- as one for Hs. 200 only and 
directed by the decree that plaintiffs should 
first against thus portion of the mort- 
gaged P which was in the hands of defend- 
ants Nos. 1—38 and bring to mle the properties sold, 
respeoti rely, to defendants Noe 4 and 5 only in case 
ihe decree was nob satisfied by a mele ofthe former: 


<: Held, (1) that plaintiffs were not entitled to treat 
their mortgage-as ono for Ra, 400. A. was bound to 
pay the amount of Rs. 200 to B., either ab onoe or 
within & reasonable time after the contract to pay. 
As there wasn partial failure of consideration forthe 
moitgage, the subsequent payment of Rs. 200 to 
defendant No. 1 could not serve in law to undo the 
effect of that failure so as to prejudice the rights of 
defendant No. 5. 4 


able to satisfy is that the 
judloed or was likely to prejudice thelr rights. 

4 Appayys v. Rangayya, 81 M. 419 at p. 423; 8 M. L. 
T $87 (F. B.) 18 M. L. J, 22, followed. 


Neotion 56 of the Transfer of Property. Act applies 


' 'only as between a seller and his buyer, not es between 


a mortgagee ofthe seller and the buyer. 


À mortgagee, who nurohasos ropert 
in execution of his deoroe for sale on 3m nd 4 
urchaser by estoppel, thet is to may, he 
-purchases the interests of both the m and 
mortgagee. He is entitled to my that he must be 
treated as a primo mortgagee for the purposes of a 
prior mortgage. | 


Rhevraj v. Lingaya, 5 B. 2 at p. 8, followed. 


. Bection 81 of the TAknsfer of s a ER aa cannot 
evuila later mortgagee where he 


the former mortgage. 


INDIAN CASES. 


notioe of © 


[1911 


‘Second appeal from the decision of the 
District Judge of Kanara, in. Appeal No. 89 


, of 1908, confirming the decree passed by the 


Subordinate Judge at Kumto, in Civil Suit 
No. 238 of 1904. [un 

Mr. Nilkant Atmaram, for the, Appellant. 

Mr. P. M. Vinekar, for the Respondent. 

Judgment.—lIt is necessary to. state 
at the outset the facts found by the lower 
Oourt of appeal, so far as they are material 
for the purpose of the two questions of law 
argued before us. 

The facts are briefly those, — 

On the 3rd of January 1896, defendant No. 
1, as manager of the undivided Hindu family 
consisting- of himself and defendants Nos. 2 
and 3, mortgaged by a registered deed (Ex- 
hibit No. 42) ten lands to one Ven‘katesh 
Shetti, deceased, represdnted in this litiga- 
tion by the plaintiffs; fora debt duó from 
ihe family. The consideration for the mort: 
gage was Ra. 400, of which Ra. 200 were 
paid at the time of its execution to the mort- 
gagor:as to the balance, the mortgagee 
covensnted by the mortgage deed to pay it 
to one Nageppa, a previous mortgagee of de- 
fendant No. 1’s family. M 

Venkatesh Shetti, the mortgages, having 
failed to pay to Nagappa, defendant No. 1 
sold to defendant No. b, on the 10th of July 
1897, some of the lands mortgaged, under 
Exhibit No. 42 and other property not:oorer- 
ed.by that deed ; and by means of the: pro-, 
oeeds of the sale, defendant No. 1 through 
defendant No. 5 redeemed the mortgage to 
Nagappa. 
On the 15th of Maroh 1898, Venkatesh 
Shetti, the under Exhibit No. 42, 
paid to defendant No. 1 Ra. 200. - 


On the 80th of March 1392, defendant No. 
1 moriggged under a registered deed (Exr- 
hibit No. 60) to defendant No. 4 for Ra. 500 
four only oat of the ten lands covered by 
plaintiffs mortgage, Exhibit No. 42. l 


In 1902, defendant No. 4 sued defendant 


No. lon his mortgage, and; in execution of 
the decree for sale obtained therein, became 
purchaser through Oourt of the four lands 
covered by his mortgage, Exhibit No. 89. 
The result was this. Plaintiffs were mort- 


. gagees of defendant No. 1 for Ra; 400 under 


Exhibit No. 42, but they did not, as agreed 
pay Ha. 200 out of that amount to defendant, 


.No. l's previous mortgages, Nagappa, until 


at 
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after defendant No. 1 had sold some of the 
mortgaged lands to defendant No. 5 sud ga- 
tisfied Nagappa’s mortgage. Defendant No. 4, 
'a mortgagee subsequent of some other 
lands mortgaged under Exhibit No. 


execution of a decree on his mortgage. 
Plaintiffs now sue to recover on their mort- 
gage, Exhibit No.42. Both the lower Courts 
have given them a decree’ treating their 
mortgage as one for Rs. 200 only, instead. of 


Re. 400; further, the Courta have directed ` 


by the deardé that-in the event of defendants 
Nos. 1 to 8 failing to pay the amount found 
‘due on the mortgage, plaintiffs ahould 
first proceed ` against that | portion of the 
mortgaged property which is in the hands of 
those defendants and bring to'sale the pro- 


perties gold ~ respectively to defendants Nos. 5. 


and 4, only in case the decree is not satisfied 
by a sale of the former. 


Plaintiffs impugn, on this — eppsal, . 


the correctness in law of both these restric- 
tions on their right under their mortgage, 
Exhibit. No. 42. 

First, it is contended for them that as they 
paid the balance of Ra: 200 to defeodant No. 
1, they are. ehtitled. to treat the mortgage, 


Exhibit No. 42, as one for the full considera- 


tion of Re. 400. The finding of the Court 
below disposea of that contention. , According 
to that finding, the mortgagee had kept the 
amount of Rs. 200 for payment to Nagappa. 
‘He was bound to pay the arhoünt to’ the 
latter either at once or within a reasonable 
time after the contract to pay. He did not 
perform the odntract and defendant No, I 


. was; in consequence, compelled to sell soma 


of the mortgaged lands to defendant No. 5 
and to satisfy Nagappa's debt ont of the 
Bale proceeds. There was, therefore, partial 


failure of consideration for the mortgage, 


Exhibit No. 42, and the subsequent payment 


. of Rs. 200 to defendant. No.1 "by the plain- 


tiffs oould not serve in law io undo the 


. effect of that failure, so as to prejudice the 


rights of defendant No. 5. Those tights are 
as of the date on which the sale to hint took 
place. The plaintiffs’ contention, that the 
subsequent payment of Rs. -200 must be 


‘treated as a future advance made under 


Exhibit No. 42 so as to entitle him to tack 
on the amount to the sum of Re. 200 psid 


according - to its terms on the date of ita” 


execution, ignores the fact-that there was 


ye 
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no contract for any future: advance in that 
deed. Nor oan the plaintiffs hold defendant 
‘No. 1 personally:liable for the sam of Bs. 200, 
the personal liability having become barred by 
limitation, 

The next question is, whether the lower 
Uduris have rightly decreed that, in the event 
‘of defendants Nos. 1 to 8's failure to pay the 
decretal amount found due "upon the 
‘mortgage, Exhibit "No. 42, the plaintiffs 
should first proceed by way of sale against 
that portion of the mortgaged property which 
is in the hands of the former, and that they 
should proceed against the property purohas- 
ed through Court by defendant No. 4, in 
case the proceeds of that sale'are not suffloient - 
to extinguish the decretal debt. The Sub- ' 
ordinate Judge relied on section 56 of the 
Tranafer of Property Act in support of this 
portion of tho decree, That section applies 
only as between a seller and his buyer, 
rot as between a mortgagee of the seller 
and the bayer. The District Judge relies on 
section 81. 

Defendant No. 4 is now, no doubt, a pur- 
chaser at a Court sale of.some of the lands 
mortgaged under Exhibit No. 42, Bubt-before 
his purchase he had been a puisne mortgagee 
under Exhibit No. 60, and-the doctrine of 
law is, that & mortgages, who purchases mort- 


“gaged property in execution of his decree for . 


sale on his mortgage, becomes a purchaser by 
‘estoppel; that is to say, he purchases the 
interests of both the mortgagor and the mort- 
gageo:  Khevra) v. Lingaya (1). Defendant 
No. 4is, therefore, entitled to say that he 
must be treated asa puisne mortgagee for 
the purposes of plaintiffs’ mortgage, and 
that be must be allowed the benefit of aec- 
tion 81 of the Transfer of Property 
Ast. 

But, then, that section requires that the 


p AN An should have had no notice 


of the former mortgage. Here itis found 
by the Oourts below thas defendant No. 4 
had notioe. Section 81, therefore, cannot 
&valhim,. . 

Though “he tee of the Court below can- 
not be supported ap the ground of either of 
the sections mentioned, the Court has power, 
under section 88 of the Transfer of Pro- 
perty Aot, pass in such a suit & deoree 
for sale,. ordering thats in defanlt of the 
defendant paying as. mentioned j in the deore, 


(1) 6 B. 3 ài p. & 
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.the mortgaged property ora sufficient — 
thereof be sold. The lower Court's decree 
directing the sale of the portion of the mort- 
gaged property which is in the bandas of the 
mortgagors (respondents Nos. 1 to 8) frst, 
before the appellants proceed against ihe. 
property in the hands either of respondent 
'. No.-4 or respondent No. b, must be upheld 
&8 being !n substantial complianoe with sec- 
. tion 88, unless the appellants are able to 
satisfy the Couré that the direction in ques- 
tion has prejudiced or is likely to prejudice 
their rights: Appayya y. Rangayya (2). 
No such: complaint having been made in the 
lower Court of appeal, it should not be allow- 
ed in second appeal. On these grounds, the 
decree must be confirmed with oosts. . 
Decree oenfirmed. 

(8) 81 M. 419 at p. 423 ; 8 M, I. T. 287 (F. B.); 18 

M..L, J. 22. 
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MADRAS HIGH COURT, 
Oiv Bevigion Permios No. 2 or 1911. 
: August 17, 1911. 
Present: —Mr. Justice Sundara Aiyar. 
| In re K. A. DAVOOD MOHIDEEN— 


PETITIONBE. 

insectes Ee akh Cause Courts Rules, rule - 
102—Setling aside ex parte decree— Sufficient couse for 
non -appearance —Iliness of defendant—Order dis- 
massing application ‘owing to absence of grownds for 
granting st, 

Under rule 1020f the Madras Presidency Small 
Cause Courts Rules, it is the duty of the Court to set 
aside an 62 parte decree if it is proved that the defend- 
ant was prevented by sufficient cause from attending 
at the trial of the mit. 

"Where an application to the Madras Preaidency 
Small Cause Court to seb aside an es parte docroo was 
based on the ground of the defendant's illness on the 
day of hearing and the Judge passed the following 
order on the application, “No grounds. Dismissed with 
costs": 


Held, that the order meant not that the defendant's 
jlliess and hisinability to appear on account of such 
illness were not grounds for setting aside the es parte 
decree, but that the Judge was not satisfled that the 
defendant was from illness from appearing 
and shat the High Court could not interfere in revision 
with the order. 


Petition, under section 115 of ,Act V of 
1908, Da iE the High Court to revise the 
order, dated 24th August 1910, refusing to 
set aside the e» ports decree passed in B. O. 8. 
No. 7328 of 1910 on the file of the Court of 
Bmall Causes of Madras. ° 

Mr. H. K. Narayanasawmi Tyer, for the 


Appellant. 
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Mr. K. B. Ranganatha Iyer, for the Rẹ- 
spondent, 

-fudgment.—tThis is an epplication 
to revise an order of Sir V. O. Desikachariar, 
one of the Judges of the Presidency ~Small 
Cause Court, refusing toset aside an ap parts 
decree passed in Suit No. 7328 of 1910. The 
plaintiff described the defendant in the” guit 
as A. Davood Rowther. The petitioner calls 
himself K. A. Davood Mohideen. The sum-. 
mons was served onthe defendant in the 
Tanjore District where he was residing. 
He put in an appearance in the -Small 
Oause Oourt through a Vakil and the 
Vakil applied -for an. adjournment on the 
ground of the defendant's illness, He was 
apparently unable then lo produce any evi- 


. dence to substantiate the allegation that the 


defendant was ill. An en parte decree was 
passed. In the affidavit put inin support of 
the application to set aside that decree the 
petitioner stated that he was prevented from 
appearing on account of illness, and a medi- 
cal certificate appears to have been then 
produced. The learned Judge's order was in 
these terms: “No grounds; dismissed with 
costa.” It is contended that the learned 
Judge meant to say that the fact of the de- 
fendant's illness and his inability. to appear 


. on account of his illness would not be ground 


for setting aside the ez parte decree. IJ would 
not be justified in accepting this luterpret&- 
tiem,as Rule 102 of the P:esidency Small | 
Court Rules clearly lays down that an ez" 
parie decree should be set aside if it is proved 
that the defendant was prevented by sufficient 
cause frofn appearing when the suit is called 
on for hearing. I must take it that. the 


Judge did not disregard this rule and I must, 


understand his order to mean that he was 
not satisfied that the defendant was prevent: 
ed from illness from appearing. 

The result is that I must dismiss this peti- 
tion and I do so. on 
Appeal dismissed, , 


d 


* 


'pench not 
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(| BOMBAY HIGH COURT. 


Oxmamas Appiication No. 152 or 1911. 
. , July 5, 1911. l 
Presni: —Sir N. G. Ohendavarkàár; KT... 
Judge, and Mr. Justice Hayward. 
ur im e cde 4 


.THAVEE ISSAJI BOREE— 


` APPLIGANT, 

- Penal Code (Act XLV. of 1800), 2s. 188, 858— Accused 
assaultsng AbkariOfRoers and preventing search of person 
suspected of possessimg cocatme—Search—Prosence of 
required—Presumption—Beidence, wilh- 
holding of-—Judgment, delivery of, after passing sentence 

—Legality—Irregularity—Oriminal ' Procedure | Code 
(Act V of 1896), ss. 300, 867, 537 
uv: A Bub-Inspector aude Constable of the Abkari 
department were proceeding to: “searah a person A., 
who they suspected was in possession cf o0- 
caino without a’ licanse. The accused assaulted the 
Officers, as & result of which. A. absconded and the 
Officers were, therefore, unable to search him: 

Heid, that the accused was guilty of offences under 
section 186 and section 353 of the Penal Oode. 

' There is no provision inthe Oode of Criminal 
Prooedure- which requires & parch to pe called 


-in case of searches of persons. 


Ifa man by his own tortious act withhold the 
evidence by which his oase would “be manifested, 
every presumption to his disadvantage will be 
adopted. - 

- The legality or illegality of a judgment in con. 
sequence of ita delivery after sentence passed, isa 
da uestion which can only be answered by the light of 

e circumstances’ of sach case. Whero no material 
prejudice and injustiog have bean ceused, the omission 
to write a judgment at the time of the passing of the 
ppntenoe cannot be regarded asan illegality. Tt is 
& mere irregularity cared by section 637 of the 
Oriminal Procedures Oodo, : 

Application for revision from conviction 
gnd sentence recorded by the Ohief Presidency 
Magistrate of Bombay. 

Mr. Weldon, instructed by the Messrs. Payne 
§ Oo., for the Applicant. 

Mr. Nicholson, Public Prosecutor, for the 
Orown. 

Judgment.--The petitioner has been 
odnvicted by the Chief Presidenoy Magistrate 
of'three offences, two under section 353 of 
the Indian Penal Code, in that he assaulted 
two public servanta, who are Abkari Officers, 
in order to prevent them from lawfully din: 
charging their duty as such servants,and one 
under section 186 of the same Code, in that 
he voluntarily obstructed one of the said 
public servants in the lawful discharge of 
his public functions. 

The facts found by the Magistrate on 
which this conyiction is founded, and which 
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we accept, are shortly these. Jub-Inspeo 
Munshi Abdal Kadir of the Abkari Depart- 
ment ordered a Customs Constable nam 
Parasnath Ajodhia to search a man who hé 
a red handkerchief in his band and who was 


“found in a ‘street, because he thought the 


man wasin possession of cocaine ‘without & 
licerge, The petitioner came up just at that 
‘moment in athreatening manner and asked 
the Constable what he meant by rearch- 
ing his (the petitioner's) man, as he 
‘called him. The Constable showed him hia 
beit and told the petitioner that he belonged 
to the Customs Department. Tho petitioner 
thereupon gave hima push with his hand 
‘and said to the Constable: "You cannot 
search him.’ The  Sub.Inspector, who 
witnessed all this, then went forward -and 
warned the petitioner that he should not 
prevent & Government servant from discharg- 
ing his duty, that he himself was a Sub- 
Inspector in the Excise Department, and 
that he would search the man himself, as he 
had lawful authority in that behalf. 
He raised his sleeves with a view to search 
the man. The petitioner thereupon gave the 
Sub-Inspector a blow with a clenched fist 
on his chest, shoved him, and said, ‘‘Soover, 
get away!” The Sub-Inspector was about to 
fall but recovered his balance. Iu the mean- 
time, taking advantage of this sonffle, the 
man whom the Snb-Inspestor wished to 
search &bsoonded, with the rezult that these 
Officers of the Abkari Department were not 
able to discharge their lawful duty, which 
they reasonably believed they wera bound 
to perform in regard to that person under 
the provisions of the Abkari Act. 

It is contended before us, in the first plave, 
that the Officers in queation were not acting 
in the discharge of a lawful duty, as "publio 
servants, because, according to section 88 of 
the Bombay Abkari Act, all searches under 
section 87 of that Aot, shall be made in 
accordance with the provisions of the Oode 
of Oriminal Procedure, and that no search 
could be made of any person, by any public 
officer, acting* under law, without previously 
calling a pano and conducting a search in the 
presence of that ud To that the simple 
answer is, that there is no provision in the. 
Code of Oriminal Procedure which requires 
that apanch should be called in the case of 
the search of a person. 

Then it is argued that the Abkari Offleera 
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'onoerned Gannot be said (o have been acting 
in the discharge of their Tawful du , because | 
there is no evidence that they had ' PARKER to 
believe” that the person whom they intended 
to search was guilty of any ‘offence against 
the Abkari or any: vther Áot. And’ in 
support of that contention” the learned 
Counsel for the petitioner has referred “us 
‘to the provisions of geotion 49 of the Bom- 
‘bay Abkari Act where 
(tt 
reasonable ground of suspicion.” It is 
‘maintained on the authority of Empress v. 
“Rango Timon (1). that ‘reason to believe” ‘is 
not ‘the same as "reason to suspect.” But 
in thà present case, we must presume, 
from ` the ` facts found, that’ the Abkari 
‘Officers had i canon te balota giving that 
expression the meaning attached to it in 
thé rüling cited. The man whom they in- 
tended to search absconded, taking advantage 
of the action and conduct of the petitioher 
himself, and it does not lie in the mouth of 
‘the ‘petitioner after having contributed by 
‘his own conduct to his escape, to advance the 
“deferioe that there waa'no reasonable ground 
for aoe that the man had cocaine with- 
‘out a license “If & man by hisown torticus 
aot withhold the evidence .by which his Case 
would be ` manifested, every presamption 
to “his” disadvantage - will ' be adopted.” 
(Smith's Leading Cgses, 10th Edition, pago 
853). We must presume that if the mau 
had been searched, cocaine would have been 
found i in his possession, and that the’ action 
of the.Abkari Officers would have been 
justilled by the discovery made in fact. But 
ich discovery ^ was prevented by the peti- 
tioner himself, | 
"Next, even assuming that the search 
ought to have been made in the presence of 
a panch, here again it does not lie in the 
mouth of the petitioner to advance this, 
defence also, because there is nd reason to 
assume that the officers would have acted 
ilfegally, and would have not done all that 
the law required them to do, if they had not 
been’ obstructed.” Supposing that the law 
required them to bold the search in the pre- 
sence of & panch, here the petitioner by his 
conduct hardly gave them time enough for 
the purpose. The moment the Constable 
approached the man suspected, the petitioner 
interfered and fadflitated his escape. 


e It is next urged that’ the Magistrate’ wrote 
(1) 6 B08, 
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his EN PEN afier he had convicted and son- 
tenced the petitioner; that, therefore, his judg- 


ment is illegal, and that the wholé trial ia . 


yoid.-, Sections 866 and 367 of the Criminal 
Procedure Code require that the "Magistrate 
should deliver his judgrhent at the time of 
passing sentence. But the” question is 
whether, if such jadgment 1 is not written ab 
the time sentence is passed, it invalidates 


the words arg the whole-trial and amounts to an -illegahty. 


Whether a judgment written after sentence 
passed is an illegality or a mere irregularity 
must depend upon the circumstances of each 
case. In the decision of this Court in Queen 
Empress v. Kamthia Girdharia : (2), relied 
upon by Mr. ‘Weldon, there was not a mere 
irregularily but illegality. There the Magis- 
trate had passed sentence first, then he began 


to write his judgment, but before he could, $ 


complete it he died. The result was that 
the superior Court had no materials on 


which to proceed, supposing the matter had. 


been taken up in appeal. Therefore, that 


decisioh can be supported upon the grounds- 


just ‘atated. . But Mr. Weldon relies upon the 
- decisions in Bamdanw Atchayya v. Emperor (3) 

and Queen ‘Hmpress v. Hargobind Singh (4), 
and other ‘decisions to the same effect But 
tbe Caloutta ` High Court has taken a 


different “view in Tilak Ohandra ` Sarkar v:- 


Bais gomat (5). We are of opinion that the 


legality or illegality of a judgment in cons: 


sequence gf itë delivery after aéntence passed, 
ig a question which can only be answered 
by tka light pf the circumstances of each 
ease, ang we hold that in the present case the 
action of the Ohief Presidency Magistrute- 
amounted, if at- all, to a mere irregularity 
nob 1o an illegality. At the. same. time,’ 
having regard to the fact that the Chief 
Presidency Magistrate,.was nct bound to 
write & judgment under. sections - 866 and 
367, but instead: of that be had merely to, 
give his reasons briefly for the cono'usion le, 


had arrived at (section: 870, Criminal Pro- 


cedure Ogde) it is doubtful whether those 
reasons can be regarded as s judgment fall- 
ing within scolions 386 and.367. But, how- 


ever that be, we need not express any decided | 


opinion on that point in the present case, 
because, even assuming that the reasona ha 


T 1 Bom. L. Kk 180, : 
8) 27 M. 287. L? 
| (4) 14 A. 242. : 

(5) 28 O, 508 
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“Yo, XI] 


: MUNICIPAL OOMM(BSSIONER 0. MATHUBADAR. 


gives’ under section 870 amount to a judg- 
ment to which sections 366° and 367 apply, 
- here ho material prejudice and injustioe have 
been caused, and, therefore, the omission 
complained "T cannob be regarded as an il- 
legality cured by section 587 of the Code. 
“As to the sentence, offences in respect of 
cocaine must be severely dealt with, and this 
if an offence relating to a search which the 
Abkari Offiers wished to make in regard to 
codeiné. The circumstances of the case are 
Buch that we do not think that the sentence 


We therefore, discharge the 





" Rifle discharged. 





‘ (a, €. 18 Bom. L. R. 640.) 

BOMBAY HIGH COURT. 
CRIMINAL Reregsxos No. 28 or 1911. 
july 10, 1911. 

+ Present: —Sir N. G. Chandavarkar, Kr., 
< Jndge; and Mr. Justice Hayward. 
Tun MUNICIPAL COMMISSIONER 
| rersus 
` MATHURADAS GOKALDAS PASTA— 
ResroxDext, 

Bombay rty humecipal Act (IL of 1888), s. 879 4. 
E und let to various tenants — Overcrotodimg— 
Notos to abate to be given lo owner. amd not to tenants. 
' When the owner of a building his let his rooms 
‘separately to individual tenants” nnd thess cause 
‘prercrowding, the notioe to abate the overcrowding, 
under section 370 A. (1) of the Bombay City Munici- 
n em must be given to the owner and not to the 
enan 


Mr. Lang, insiructed by Messrs. Orawford, 
‘Brown & O2., for the Municipality. 

"Mr. Jardine, instructed by Mr Intile & Co, 
for the Respondent. 

' Reference madè by the Secord Presidency 
istrate of Bombay. 

ae dgment.-—This is a reference under 
‘section 432 of the Code of Criminal Proce- 
“dure by the Seoond Présidency Magistrate 
“of Bombay. " 

The question of law referred arises upon 
‘the const: udtion of clauses 1 ‘and 2 of section 
‘S794 of the Bómbay Manicipal Act (III of 
“1868) as amended by Bombay Act V of 1905 
‘and i is as follows:— ` 

“When the owner of a building has let his 
rooms sepatately to individual tenants, and 
these cause overcrowding, is the notice, to 
abate the same, to be given, under section 
879A (1) of the Bombey Municipal Act, III 
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of 1888, Eo the owner or to the tenanta?" 

Our answer is, the notices must be to the 
owner, 

To construe properly clause 2 of seotion 
379A, we must bear in mind what has gone 
before in clause 1 of the section. 

The latter clause provides (omitting por- 
tions which are not material here) that “where 
it appears to the Commissioner ‘that any 
building or any room or rooms therein used 
for human habitation is overcrowded,” he may 
apply to a Presidency Magistrate’ “ to pre- 
vent such overcrowding,” and that the Magis- 
trate “may, by written order, require the 
owner of the building " to adopt measures 
(pointed out in the clause) to abate the over- 
orowding. 

Ibis obvious from the language of thia 
clause that, whether the overcrowding is In 
ihe whole of the building or in only one room 
or some rooms of it, the written order must 
be to "the owner of the building." Ib is the 
whole building as one undivided entity and 
its owner as a single person that are brought 
within the operation of the clause. 

Then comes clause (2). 1t deals with the 
case ofa buildinganb-let. It rons as follows: — 
"Where the owner of the said bnilding has 
gub-let the same, the landlord of the lodgers, 
tenants, or other actual inmates of the game 
‘shall, for the purposes of this’ section, be 
deemed to be the owner of the said building" 
Here the words are "the said bailding. " Tha 
words any room or rooms therein” injolnnse 1 
are studiously excluded.  Hrpressio unius 
est ewolwsio alierivs. What ia contemplated 
ig the whole building taken as a single on- 
‘divided entity, not one split into parts and 
gub-let in portions. 

The word “owner” as defined in clause (m) 
of section 3of the Act, means, when in 
reference to any premises, the persón, who 
receives the rent of the said premisee, or who 
would be entitled t^ receive the .xdht thereof, 
if the premises were let”. This definition is 
wide enough to include the case of & building, 
which, havitty been let to a tenant with power 
to Bub: let, is su b-lei by the tenant, as well an 
the case ofa building “simply let. Inthe for- 
mer case, the tenant who has sub-let becomes 

“the owner" ùnd “the landlord of the lod- 
gers, tenanta, br other actual inmates” of the 
building. He represents them for the pur-, 
poses of the section, because, according iile 
law of landlord: and tenant, there is no privi- 
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ty of contract or estate between a lessor and 
a gub-lesasee, unleeg there is an agreement 
creating such privity. The clause we gre 
congiruing recognises no’ such ‘agreement for 
“ite purposes but keeps to the. general law. 

“It follows, thereforp,. that when ^ building 
is sub-let, the lessee who sub-lets is the owner 
of the building" within the meaning of. the 
section. 
| But what if the opriet of a building 


consisting of several rooms lets it in parta to -> 


. several tenants with power to sub-let, and 
each or some of these sub-letP Are these ten- 
ants who have sub-let owners of the building" 
within the meaning of section 370A? 

They sre nob. The section contemplates 
'^ person who is owner of the building" that 
is to say, of the wholé building, which tenants 
of portions who have anblet are not. That is 

- because each of them is a tenant receiving 
rent from his sub-tenant in reapeot of ihe 
roóm or rooms he has sub-let. His right does 
not cover the whole building, whereas it is 
the ownership of the building as one whole 
‘that is meant by the legislature for the pur- 
poses of the section. In that case the only 
person "who receives the rent of" the butlding 
is its proprietor, - who has let it to the tenants 

with power to sub-let. He is, therefore, the 
only person falling within the definition of 
"owner" and bécomes liable under clause 1 of 
section 379A. 

In the present case it seems to have beon 
urged before the Magistrate for. the person 
“proceeded against as owner,” that hé did 
not come within the section, bec&use the 
building, to which the complaint of overcrowd- 
ing related, and which consisted of 24 rooms, 
had been "sub-let" by him to 24 tenanta. This 
is rather a vague üüfenoe. “Sub-letting’ is 
by & person who holds the property as a 

^lessee with power to sub-let and becomes 

landlord in his turn. There is nothing on the 
record to show that the person here proceeded 
against in of that description, unless we are 
to take what was said in argument before 
` the Magistrate by the respective Solicitors 
of-the parties as amounting to that. But 
that is not go clear.. Im any case, if the said 
person is himself lessee of the building and 
baa "sub let" to 24 tenanta, he is “the owner" 
who hag sub-let the building gnd who is “the 


landlord” of the tenants within the meaning ' 


*.of clause 2 of section 819A. If, being such 
a leesee, he has sub-let to 24 tenants with 
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power to sub-lei on their di and euch " or 
some of these has or have “sub-let,” in the 
exercise of that power, it is he who still 


remains “owner of the said building,” beoanag, ` 
as pointed out above, df no tenant who has 
Bub- let can it be said that he receives the rent 


of "the said building" understanding the word 
as one undivided whole,. without any. 


reference to any individual room or roorgs, | 


on the true construction of clause 2 read 
by the light of clause l of section 379A. 
Who then is the person receiving rent in 
respect of the whole building, and, therefare, 
"owner," as defined in clause (s) of section 9 


"bnt the’ lessee who has sub-let? For the 


seme reason, if the person proceeded against 
is the proprietor of the building and has 
let each room to a tenant with power to 
sub-let, and the tenants, all or some, hgve 
sub-let, the same result follows and he ‘ig 
liable as ‘owner.’ 

His Counsel has before us laid streas on what 
he calla the hardship that must result from 
such a construction of the section.. Whether 
hardship or no hardship,. we: must adopt 
that meaning of the Statute which is in 
accordance. with settled canons of oonsiruo- 
tion and which does no violenoe to its 
language. “No doubt great power is given 
to sanitary authorities, the Legislature 
thinking. that it was tolerably certain that 
they would use those powers with discretion, 
and nok tyrannically. We must, therefore, 
-construe thcde sections and bye-laws without 
regard to ecnscquenccs’”’: per Bramwell, L. J., 
in Baker v. Mayor, etc, of Portsmouth (1). 
And, aftor all, what is the hardship here? 
The owner is io be required to abete the 
nuisance of overcrowding. He has to pass 
the order on to his tenants and call upcn 
them to vacate, if required by that order. 
That is-no hardship to him; if any, it.is oh 
the tenanta. But the pontinuénba of danger 
to the. publio health and sanitation of the 
oity arising from overcrowding is & much 
greater hardship. 

-With this answer to the learned Magis- 
trate’s reference, the record and proceedings 
muat be reiurned to him for disposal of the 
case accordingly, Costs of this refererce on 
the respondent, Mr. Mathuradas Gokaldas. 


AMET accordingly. 
(1) 8 Ex. D. 157. 


4 


* 


.. (8), (80) (a), 861, 
- 7 Tin shed with 


| Vol. XT) 


CALCUTTA HIGH COURT. 
OnimimaL Revision No. 797 cr 1911. 
August 8, 1911. j 


- . Preesnt: —Mr. Justice Holmwood and 


Mr. Justioe N. Ohatterjes. 
TRIPUNDESHUR MITTER— 
PETITIONER 


COTIHS 
Tus CORPORATION or CALOUTTA— 
OPPOSITE PAHTT. 
Calcutta Muricupal Act (III B. C. of 1899), s. 3 els. 
440 (is) —Re-erpction— Buslding— 
Before the building line was laid down,a shed 
of four posts and atin roof stood on 


consisting 
identically the same spot as they did subsequently. 


After the building line was laid down, the owner had 
occasion to take the roof off, and eventually he put 
up a roof either made of new tin or repaired: 

Held, that this was not a re-erection within the 
moaning of section 3 (30) (a) of the Calcutta Munida- 
pal Act, that the roof with four‘posts was not a build- 
ing and that the re-placing of tho roof upon the same 


- posts did not infringe section 851 of the Act, as no 


portion of any building or wall abutting on any street 
had beén constructed withm the building line. 


` Rule against the order of the Municipal 


Magistrate of Calcutta, passed on Jane 9th, 


1911, directing under section 449 (it) of 
Aot III (B. O.) of 1899, that so much of the 
hut as was re-erected without sanction be 
demolished by the Ohairmanat the petilioner's 
expense. 

Babus Provash Ohandra Miter and Suni 


_ Madhab Malek, for the Petitioner. 


a Babu Debendra Chandra Mallik, for the Op- 
posite Party. 

Judgment. This conviction is for re- 
erecting & building within the building line of 
a certain road. It appears that before the 
buildtng line was laid down, the shed consist- 
ing of four posta and a tin roof stood on iden- 
tically the same spot as it does now. After the 
building line was laid down the owner had oc- 


casion to take the roof offand the Municipal. 


authorities happened to see this place when 
there was no roof on the shed. Whether the 


-owner repaired the same bits of tin or 


whether he put in new bits of tinor what he 
did in renewing or repairing his roof there 
is nothing to show. But he eventually 
pub up & roof either made of now tin 
or repaired, it does not matter which, in 
identically the same place as the old Sogl: 

Now this is certainly not & re-ereotion, It 
is admitted that section 8 (89) (a) is the only 
definition which can apply in this case, and 


this is re-constsuetion of the building if more- 
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Removal for misconduct —Ite-: 
ordered. 


997: 
-In re HARA KUNAR OHATTERJBE., 
than one-half ofeubicalcontenta has been taken 
down. 
purpose of repairing did not alter the cubi- 


cal contents of thia shed in the least except a 
amall area which thelean.to roof may have 


- eonteined. That certainly cannot have been 


anything like one-half or even a quarter of: 
the whole cubical content. The expression 


_re-erected does not apply. 


Now comes the question whether section 
851 has been infringed. No portion of any 
building or wall abutting on any street shall 
be constructed within the line. We cannot 
find any definition of the word building, and 
we are not at all clear that this roof with 
four posts is & building ; but fromthe use of 
the expression "wall abutting on & public 
street,’ we presume that the offence intended 
was one which is indicated in seotion 8 (3) of 
the Act where the "building line" is defined 
as meaning. & line (in rear of the street 
aligrment) up to which the main wall of & 
building abutting on a street may lawfully 
extend.” Itis, therefore, clear that the of- 
fence of infringing ona building line is the 
erection or re erection of the wall of a- 
building within that line, and we do not 
think that the re-placing of the roof upon 
the same posts can fall within the purview 
of the law. Admittedly, itis the front posts 
snd not the roof which caused the trouble; 
and if the Municipality wish to remove the 
obstruction, they must obtain powers obviously 
to remove the posts, becanse the roof cannot 
be removed unless the posts are removed, and 
the posts appear to have been always in the 
same position as they are now. 

The Rule must, therefore, be made absolute 
and the order of the lower Oourt discharged. 

—  Hule made absolute. 





(s. c. 140, L. J. 118.) 
CALCUTTA HIGH OOURT. 
Oiwin Rura, OrDur No. 893 or 1911. 
February 18, 1911. 
Present —Mr. Justico Mookerjee and 
Mr. Jusitce Tenuon. 
Inre HARA KUMAR OHATTERJER. 
. PETITIONER ' 
Leyal Practitioners Act (XFHOI of 1879), s. 18— 
vnadatement, when may be 
A legal practitionor, found guilty of a sérious 
offence committed several years ego, wos removod 


Now the removal of this roof forthe ` 
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eee rolls.. He now. applied for re-instate-, 
men 

Held, that the tees to be applied to cases of this’ 
description was, whether the sentence of exclusion has 
had the salutary effect of awakening in the delin., 
quent a higher senseof honour and duty, and whether. 
In theinterval his conduct has been so irreproach- 
able that rotwithstanding the delinquency in eer-' 
ly life, he may be safely entrusted with the affairs of 
clients an tied to an honourable profesalon 
without the profession suffering degradation. 

' In re Abir-wd-dia, 8 Ind. Oas. 1108; 12 O. L, J. 6235; 
relied upon. 

Application by a pleader who had been 
removed from the rolls for misconduct, for 
re-instatement. He had been removed Bom 
the rolls by the High Court (Bampini and 
Geidt, JJ ) by the following 

Order.—This i is b, Role (No. 536 of 
1906) calling upon ;one Hara Kumar 
Chatterjee, B.L., & pleader practising in 
‘Backergunge, to shew cause why he should 
not be dealt with by this Court under section 
18 of the Legal Practitioners Aot, for having 
tampered with, or for having used as genuine, 
knowing that it had been tampered with, his 
certificate of passing the Entrance Bamir 
tion of the.Calentte University, by altering 
his age from 18 years 3 months to 10 years 
and à months, with & view to obtain enrol- 
ment in this’ Court as 8 candidate for -a, 
Munsifship. 

Babu Dwarka Nath OChakraburiy, who 
appéars for Hara Kumar, Chatterjee, very 
properly admifs that the oHenoe which his 
client has committed is a very4 serious one; 
but. he: prays that he md be meroifully 
dealt with. 


When the pleader in queetion applied in 
this Court-for enrolment asa candidate for 
the appointment of Munsif, he was over the 
prescribed age and was thus not qualified to 
obtain suoh an appointment; so he altered 
his Bntrance Examination pass certificate so 
as to support his application. Tho oase has 
been fully inquired into by Mr. Cargill, the 

' District Judge of Baokergunge ; and he has 

shown that on two previous occasions tne 
opposite party mis-stuted his age. For 
instance, when he applied. fot admission 
to the B. A. Examinatiop i in 1895, he stated 
that he was 23, ‘and when he sought for 
admission to the: B. L. Examinatjon in 1900, 
he sigted that-he was 24. Bo b „thst he only 
increased his age by one year in the course of 
five years. 

* There can be no doubt of the guilt of Hara. 
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Kumar Chatterjee; and the "only: question 
which we have to consider is, what order we 


Practitioners Act. On the whole, taking 
into consideration the very .merious natore 
of the act committed by him, and the faot 
that he belongs to an honourable profession, 
wo think that he is not qualified to continue 
to be a member of that profession any longer. 
— We, therefore, dismiss Hara Kumar Chatterjee 
from his position as &:pleader, under the 
provisions of section 18-of the Legal Practi- 
tioners Act, as amended.by Act XI of 1898. 

He now made this Rute for being. 
re-instated: 

Mr. B. Chakraburty aa Babu 
Oharan Sen, for the Petitioner. . : 
: Babu«vAmm Charan Miter, for the Crown. `` 


Gyna da 


Judgmnient.—This is an application. 


for re-instatement by a pleader who wasg 
suspended from the practice of his profession, 


-should pass. under section. 13. of the Legal | 


on the 20th Deosmber 1905, &ndgubsequently . 


removed from the rolls, on the 8th March. 


1906, by. an order of this Court. The circum- ` 


stances under which the order in question 
was made.may be briefly narrated.’ The 
petitioner applied to this Court for enrol- 
ment as a candidate. for appointment in the 
Provincial Judicial Service. He. annexed to 
his application the certificate of his having 
passed the Hntrance Examination of -the 
Calcutta University, from which it^ appeared 


d 


that his age at the time.of admission to the, - 


examination was 10 years and 3 months. 
Upon inguiry it was ascertained that his age 
at the time was 18 years and 3 months, and 
that the entry in the certificate: had ‘been: 
fraudulently altered. The resnlt was*that 
his name wes removed from’the rolls as 
stated. :-At.the original hearing, he did not: 
deny that he had been guilty of gross-mis- 
conduct, and he placed himself entifely at 
the mercy of the Court. "The: gravity of the 
offence, however, was such that the Gourt 
declined to make any order short of absolute. 
removal from the rolls, and no suggestion 
has been made to us on the present occasion 
that, under the circumstances disclosed, any 
other order could have been appropriately: 
made. Since the date of that order, however,. 
the petitioner has been employed as Superin- 
tendent and Manager of the estates of 
different zemindars: and on the 29th August 
1909, he applied to this Court for re-instate- 
ment. To the application was annexed & 


x 


$ 
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number of certifieates by some of the leading 
pleaders of this Court as also by legal 
practitioners in the Moaffus't and sremindars 
- under whom the petitioner “had served, to 
the effect that since his removal from the 
rolls he had conducted himself honourably. 
But the Court declined to entertain the 
application: at that time, on the ground that 
it. was premature; at the same time, it was 
stated that, if the petitioner so desired, he 
might renew his application with additional 
materials after the lapse of five years from 
the date of suspension. 
application, to which additional certificates 
have been annexed ; one of these certificates, 
given by a semtindar of considerable respeot-. 
‘ability under whom the petitioner has 
served, states that his character and conduct 
have been | eutjrely satisfactory. Under 
these ciroumatances, the learned Counsel. 
who has appeared on his behalf haa invited 
the Oourt to make an order for re-instate- 
ment. As pointed out by this Court in the 
‘ease of ln re Abiruddin (1), the teat to be 
‘applied to cases of this- deséription is 
"whether the sentence of exclusion, however 
‘right, has had the salutary effect of awaken- 
_ing in the -delinquent a higher sense of 
honour and duty, and whether in tho interval- 
his conduct has been so irreproachable thai; 
notwithstanding the delinguenoy. in early 
life, he may be safely entrusted with the 
fllsirs of clients and admitted to an honour- 
able profession without that profession 
‘suffering degradation.” In view of the 
certificates which have been prodgced and 
also in view of the fact that when the original 
offence, although of great gravity, was 
committed, the petitioner was a compara- 
tively young man, we think it rigbt to make 
an order of re-instatement. The result, 
therefore, is that the application is granted, 
and the name of the petitioner restored to 
the rolls. 7 f 

yo 4 Application allowed ; i 
name restored to tho 10lis. 
(1) 12 C. L. J. 685; 8 Ind. Cas. 1106. 
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MADRAS HIGH COURT. 
OngnrxAL Ravisrox Oases Nos. 448 ann 510 , 
or 1910. 
| ~ July 21, 1911. 
Present:—Mr. Justioe Ayling and Mr. Justice. 
Spencer. | 
s In No. 446 
Inre ARULA KOTIAH AND OTHERS — 
AOOUBED. 
Ix No. 510 | 
In re KASETTI ADEMMA AND OTHBRE— 
AcOUSsED. : 

Oriminal Procedure Code Act (V of 1898), #8. 150 
(3), 200, 202 and Oh. XY I1—Presentatvos of complaint to 
Alagistrate —Procedwre —Befekence to Police— Omissun 
io record reasons for reference to Police. - 

It is the duty ofa Magistrate, on presentation , of a. 
complaint of any offence, to immediately proceed in 
the manner laid down in Chapter XVI of the Orimi- 
nal Procedure Code (sections 200 ct seg). The third 
clause of section 156is not intended to provide nn) 
alternative procedure to that laiddown in sections, 
200 et seg. : 

Lokenath Patra v. Sanyasi Charan Manna, 30 O; 
928, explained. RES 

Where, however, the Magistrate recorded the sworn: 
statoment of the complainant and numbered the.com- | 
pinint and thereafter referred it to the Police with. 
out recording his reasons for doing so'and dn receipt 
of the Police report, dismissed the case: p n 

_.Held, that the final order was & legal dispoéal of: 
the vase under section 308 of the Oriminal Procedure, 
Codo, and thatthe omission to record reasons for 


reference to the Police did not invalidate it, 


Case referred for orders of the High, 
Court, nnder section 438 of the Oriminal, 
Procedure Code, by tthe District Magistrate. 
of Guntur, with hia letter dated the, 12th 
August 1910. S.O. Reference No. 1133 Magis-, 
terial of 1910. 

Mr. O. F. Napier, Public Prosecutor, 
Contra. K 

Order,.—The Joint Magistrate's view 
thaton the presentation of a oriminal oom- 
plaint he has the option of either taking, 
cognizance in the manner provided in 
Ohapter XVI of the Oriminal Procedure, 
Code or of referring'i& to the Police for 
investigation under section 156 (3) of the 
Oriminal Procedure Oóde, is, in our opinion, 
undoubtedly,wrong. k i 


i 
Tt is the daty of a Magistrate, on preeenta- 
tion of & complaint"of any offence, to im- 
mediately proceed in ihe manner laid down 
in Ohapter XV (sections 200 et scg.) This 
portion of th Code 4s obyiously intended to 
regulate the procedure of & Magistrates o 
the presentation of & complaint, and if the 
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third olanse of section 156 had been intend- 
ed to provide an alternative procedure to 
that laid down in sections 200 e£ seq, ib 


would have found a place in  Ohapter XVI' 


and rot in Ohapter XIV which dgals with 
the procedure and powers of the Police in 
oases in which information of an offence is 
given to & Police Officer. Reference has been 
made tothe ruling in Lokenath Patra v. Banyan 
Oharan Manna (1) as affording gome support 
to the Joint Magistrate's view. If that were 
the meaning of the learned Judges in that 
Caso, we must most respectfully dissent 
from it; but we do not think it- is so. 
Their Lordships in that case pronounced no 
opinion on the legality of the Magistrate's 
action in omitting to proceed as laid down 
in section 200 but merely oonsidered the 
effect of this omission on orders subsequently 
passed by him: as if under sections 203 and 
476 of the Criminal Procedare Code. 

“We agree with the District Magistrate 
that the order .of the Joint Magistrate on 
. Adamam's complaint simply directing that it 


. may be-struck off the Police file is nota 


| legal disposal of the complaint. He must 
proceed to dispose of it, inthe manner laid 
domni in Ohapter XVI of the Code - 

As regards Oalondar Oase No. 67 of 1910, 
no interference. is necessary. A sworn aale 
ment -was recorded and-Qihé'case duly number- 
ed before a reference to HiesPolice, and the 
‘Joint Magistrate omitted to bis reasons 
as. required by section 202 vf the Oriminal 
Procedure Code before’ ordering a Police in- 
vestigation; but neither this defect nor his 
- pefererioo to the wrong section need invalidate 
his final order passed on 18th July 1910 
in which he formally dismisses the case. 
This order may be considered as passod 
under section 208 of the Criminal Procedure 
Oode, &nd as constituting & legal disposal of 
the CABS, 7 

Application dismissed. 

a) 80 0. 028, 
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: (a. 0. 4 Bur. L. T. 173.) 

LOWER BURMA CHIEF OOURT. 
ORBIMINAL Havisiox No. 137.B or 1911. 
June 21, 1911. 

Present:—Mr. Justico Twomey. 

MA KYAC-—APPLICANT 
verfus 
KIN LAT GYTI—Rzsboxpaxr. 

Judgmsnat—Lanjuaze—Tomptation to pillory of 
pour ridicule should be restrained— Humorous judg- 
mont not necessarily a bad one. 

The immunity which Judges and Magistrates enjoy 
in writing judgments carries with itthe duty of 
circumspection. Any temptations to illory or pour 
ridicule on strangers should be ed and com- 
ments on the conduct of es and witnesses should 
nob go beyond what really *necessary for the 
elucidation of the case. 

A humorous judgment is not necessarjly a bad date 
ment. . Battita: value does not depend on the quality 
of ita hamour.’ Facetious comments, which do not 
contribute to the disposal of the case and which pan 
calculated to wound the feelings of persons who ore 
ae or the prosenaings,: should not find place in 
a ja 

Application for revision of the order of 
the Weetern Sub-Divisional Magistrate in 
Civil Regular No. 24 of 1911, convicting - 
the applicant of the offence of assault under 
section 352, Indian Penal Court, and inflict- ` 
ing & fine of Rs. 80 or 3 eka rigorous im- 
eo in default of payment of fine. 

Mr. Alesander, for the Applicant. 

lJudgment,.—I have read the pro- 
ceedings in this case, and I concur in the 
Magistrate's finding. It is suggested that 
there was provocation, reducing the offence® 


-to one under section 868, Indian Penal Oode, 


bat I can find no evidence of any provocation 
grave amd sudden enough to mitigate the 
offence. The sentence is suitable. ar 

It is objected, however, that the judgment 


‘contains irrelevant matter, especially a re- 


mark about ' “the man of law, Mr. Kyaw ' 
Zan,” and I am ‘asked to order the 
irrelevancies to be expunged from the record. 

I find that much of the judgment is 
written in b vein of playful banter worthy 
of a comic journal, and I think it is re- 
grettable that the Sub-Divisional Magistrate 
gave such free expression tothe humorous 
aspects cf the quarrel. It seems particularly 
regrettable that he thought it necessary to 
introduce facetious comments which do not 
contribute to the disposal of the case and 
which are calculated to wound the feelings 
of persons who were not parties to the pro» 


+ 
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A judgment is & privileged document, and 
it is well -to remind judicial officers’ that 
the immunity whioh they enjoy in writing 
judgments carries with it the duty of oir. 
comspection. Any temptation to pillory or 
pour ridicule on strangers who (in the 
` Magistrate's words) merely “flit &óroes the 


stage" should be restrained, and comments - 


en the oonduct of Partis and witnesses 
should not'go beyond what is really necessary 
for the elucidation of the case. 


A humorous. judgment is not necessarily 
& bed one. But if it is a good judgment, 


- its value does not depend on the quality of 


its bumour. There is &oertein danger that 
in dwelling on the humours of a case, the 
Court might lose aight of the easential 
matters.. for decision. On the whole, it 
seems better to disregard the humorous 
aspect altogether, even if the reproach of 
dullness was incurred in consequence, . . 


In‘ the present case, it;must be admitted 
that though the judgment contained pass- 
ages that might have been omitted with ad- 
vantage or éxpressed with lees levity, the 


conclusion arrived at was correct. 
' There is no sufficient reason to order any- - 
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run congurrently with another sentence passed in 

another 


case. 
King-Emperor v. San A, 4 LB. B. 147, 7 Or. L. J. 
445, rolled upon. l 


Revision’ ‘against the orders of the second åd- 
ditional Magistrate (lat class) Rangoon, dated 
the 6th day of February 1911, passed in 
Oriminal Summary a Nos: 122 and 123 
of 1911. i 

Order.— The PEE was convicted of 
theft in a house (section 808 of the Indian 
Penal Oode) in one trial and of lurking hoüse- 


trespass by night (section . 456, Indian Penal 


Ocde) in another on the same day. Th 
Magistrate in each fase sentenced the Gan. 
to suffer 15 lashės ; but he directed that" the 
It is not 
clear from the recorda whether the accused 
actually received 15° lashes or 80 lashés in 
all. In each case the warrant’ has ‘an 
endorsement showing that 15 lishes have ; 
been inflicted. . 

It' has been laid down olearly i in King An. 
peror v. Sas E (1) that a sentence of i imprison- 


. ment cannot.be ordered to run concurrent. 


with another sentence passed in Another cage, 
There is no express ruling which forbjds” ‘a 
Magistrate to’ pass concurrent sentences of 
whipping, But thé gistrate's' order in 


thing to be expunged. The application for” ‘the.seoond case is clearly illegal. It should 


revision is ‘dismissed. 
: Application dismissed, 


(s. c. 4 Bar, L. T. 174) 


T LOWER BURMA OHIEF OOURT. 


ORrIMINAL Buvision Parrricns Nos. 250-A 
|». Amp 251-A or 1911. 
May 922, 1911. 
Preseni: —Mr. Justice Twomey. 
EMPEROR-—Ar»ricAXT 
DeriWw . = 


ENG GYAUNG—Aoousxn. 
Whipping—Conourrent 


sentences of - whipping, 
legality and meaning of. 

A sentence of whipping in one case cannot be direct- 
ed to run concurrently with a similar sentence in 
another; the word “concurrent” properly applies only 
to mentonoes of imprisonment and the literal m 
of “concurrent sentences of whipping” would be that 
the prisoner. ds to be f by two operators 
simultaneously-——4& monstrous result which. could 
not have been ‘intended. 

A sentenca of imprisonment | cannot’ be ordered to 


.- of imprisonmert. ` 


have been. obvious to” him that the “Word, 
“bêncurrent! properly applies only ho. séntences 
The literal meaning of 
concurrent sentences of whipping is “that the 
prisoner is to be flogged by two operators 
simultancously—a monstrous’ result which 


. Was, no doubt, far from the Magistrate's mind 


when he passed the sentences. 

A-short terin of imprisonment ‘should hues 
been «warded in the second case Butit is 
ünneoessary to take any further aotion now, 


C (1) 4 L. B. B. 147, 7 Or, L. J. 445. 





(cd. 4 Bur. L. T- 180.) 
LOWEB BURMA CHIEF COURT. 
ÜEIMIMAL APPEALS Nos. 135 amp 176 OF 1911. 
i Maf 8, 1041. . | 
- - Preseni:—Mr. Justice Ormand. 
NGA POeKYA AND mcm MM 


HMPEROR. RisrórpaNr. è 
. Hvidence Act (I of 1873), 5.:80— Confessions : dt 
acessed — No conviction orn be based on such confessions 
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unless they are corroborated —Arrest_ of witness during 


the course of trial—Prachoe. 
. A conviction should not be sustained where it rests 
entirely on statements contained in confessions 


of a persons. 

The arrest of a witness for the defence for giving 
falso evidence, while the evidence for the defence is 
being taken, is very improper. 

Appeal from the order of the District 
Magistraté of Hensada, dated fhe 20th day of 
February 1911, in’ Oriminal Trial No. 36 

of 1911, against convictions under section 395, 
Indian Penal Code. 


"U Judgment.-— Seven persons have been 
ootivioted of dacoity under section 395, Indian 
Penal Code. The lst, 5th and 7th accused 
have appealed. The 6th and 7th accused both 
made confessions which they retracted. These 
confessions, though somewhat similarly word- 
ed, would seem to be true; and papers belong- 
ing.to Maung Po who was robbed were found 
at the spot pointed ont by these accused as 
the'place where a bamboo gun carried by the 
6th accused exploded after the daooity and 
injured -the hand of the 6th accused. The 
confessions are materially corroborated. As 
regards the firat two accused, there are only 
the statements in the confessions of the 6th 
and 7th accused to connect them with the 
offence. They were never identified or re- 
cognised and thera is no other evidence against 
them. Their appeals must be admitted. Po 
Min and Po Tun ate the only eye-vritnesses. 
Po Min says he-picked out the 8rd accused 
(Kwe Leik), the 4th accused: (Po Mya and 


the 6th acoused (Po Ne) at an identification ' 


parade; and Po Tun says he picked out the 
bih accused (Po Yin) and 6th accused (Po 
Ne) at the same identification parade. As 
` against the 3rd, 4th and 5th accused (appel. 
_ lante), therefore, there is the evidence of identi- 


fication in addition to the statements impli- - 


cating them in the confessions. Po Tun, who 
was outside when the robbers came up, says 
in the first information report that he saw 
3 or 4 men go into the house and then later 
says that one watched over Po Min and 
Maung Po and the otber 4 searched. In his 
evidenoe he says. he cannot say how many 
there were. They hadedas. ‘Isaw 8 or4 
armed men. I saw, Po Min in the hands of 
one dacoib and another marching up and down. 
The man marching up &nd.dpwn had a da 
about & cubit long. ‘The other two saw me and 
@necame for me and I dodged below. The man 
who came for me is the accused. Po Yin 
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(No. 5) ......I only saw 4 dacoits in the house.” 
Po Min‘says there were 4 in the house, Pd 
Tun first says that he had never known Pa 
Yin before-and then later says, It is .true 
I knew Po- Yin as a boy but since he grew, 
up, I have seldom met him." If so, there 
seema to be no reason why he should not 
have mentioned him by name to the Hlugyi 
at the time; but neither he nor Po Min said 
that they did or oould recognise any. of the 
dacoits. Po Min says that Kwe-Liik (8rd 


- gocused) seized him and stood over him. with 


a da; that Nga Te (6th accused) walked up 
and down with & gun and that Po Mya (4th 
acoused) was one of the gang whom he saw 
` when being taken away. Ho saya think 
there were 6 in all, but I cannot be certain 
as ib was dark.", The Myook, Maung!PGPaing, 
says at the identification parade "Po Min 
selected Po Te and Po Mya and Po Tun, 
seleeted Po Mya, Po Teand Po Yin. I can’t 
say if Kwo Leik was selected. I could say 
if I referred to my notes at the time.” -It 
seems onrious that ibis witness should not 
remember if Kwe Leik waa identifled or nots: 
and also that if-he was honestly identified by’ 
Po Min, why Po Tan (who was watching? 
-through a hole or trap-door and saw distinct- 
ly) should not also have identifled-him— as, 
he (Kwe Leik) was the one who stood over. 


Po Min. dhe same remark applies to the . 


: non-identification of Po Yin by Po Min. Po 


"Mya never entered the house but*wis first 


seen by Po Min outside where it was dark ^ 


and was never seen by Po Tun at all ` Ac- 
cording tg the Hlguyi's evidence, who inquir. 
ed into the case at the time, Po Min. and Po 
Tun told him that they did not note the 
dacoits. I think that if there had been any 
dacoits waiting outside the house, that Po 
Tun would have seen ‘them or that they would 
have made their presence known to him, t.6., 
if Po Tun's story of his being an eye- witness 
of what took place inside the house is true, 
and I think it very doubtful. There would, 
therefore, only be 4 persons who took part 
in the robbery. Two have confessed and 3 
more are said to have been identified. I 
think it wouid be unsafe in this case, to place: 
any reliance upon the identification of any 
of theses three. The case against thess 8 
then, like the case against the first 2 accused, 
rests entirely upon the statements contained 


in the confessions; and their appeals must — 


also be allowed. An affidavit by Mr. Bode- 


e 
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` been rightly convicted. 
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LÀ 
kar who appeared for fhe defenca before the 
Distriot Magistrate has been put in before 
me in which it appears that the 3rd witness 
for the defence was arrested for giving fulge 
evidence whilst the evidence for the defence 
was being taken. The District Magistrate 
is away on leave and Iam unable to: obtain 


-an explanation from him. Bat ifthe alloga- 


¢ion is true it was avery improper procéeding 
and I wohld have the District Magistrate’s 
attention called to the remarks made in Nga 
Po Tynv. Queen Hi mpfess(1). The witness, bow- 
ever, Was examined and arrested:on the 22nd 
December. He was released the same day 
and speaks to the alib: of the lst and 4th aœ 
cused. The 7th accused’s witnesses were not 
examined: ‘until the 7th January and 5 wit- 
neases gave evidence on his behalf and were 
in no way daunted by the treatment accorded 
to the above witness. I agree with the re- 
asons stated by the: Districh Magistrate for 
disbelieving the alibi- seb up by the 7th ao- 
cused and I think that the 7th aocused has 
I dismiss the appeal 
of the 7th Accised Po Han, and confirm the 
sentence of b years’ rigorous imprisonment 
passed upon him. I set aside the convictions 
and sentence in respect of the first 5 accused 
and I direct that they be set at liberty. 


(1) Bur, P. J, 855. . 


-— 
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- (8. c. 4 Bur. L. T. 170.) 
LOWER BURMA OHIEF COURT. 
Onru1EAL Revision No. 128B or 1911. 
Jane 15, 1911. 
© — Present: — Mr. Tastes Troner. 
NANALAL BABUC-—APPLIOAST 


verfus 
MAUNG TUN. YAN-— RusroXbDENT. 

Oriminal Procedure Code (Act V of 1898), s. 517 — 
Jewels entrusted for sale—Price realised by their sale 
but not paid to omer— kia tation of Jewels or 
money—OConiract Act (IX of 1872), s. 108, Kaoep. 8. | 

A. entrusted certain jewels to B., a broker, for sale. 
The jewels were found with C.,ihe appellant, who 
had received them in pawn from D. lt transpired 
thet B. had sold them to D., who then pawned them 
to O. 

Held, that B, did not misappropriate the jewels, 


‘bus he did mi: appropriate the money which he 


received from D, for them: 

Heid, also, that C. was protected -by exception 8 to 
seotion-108, Indian Oontract Act, and was entitled to 
hare the jewels returned to him under section 517, 
Oriminal Procedure Code. 

KON Lone © Ma Kay, ^L. B, B. 13; 6 Or, L. J. 126, 


x 
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En 


Aviet v, King Fmperor, 4 L. B. B. 26; 8 Or. L. J. 
135, referred to. 


Application fo revision of the order of the 
Eastern Sub-Divisional Magistrate, Rangoon, 
date d 10th April 1911, in Criminal Regular 
Trial No. 47 of 1911, restoring to the re- 
spondent Exhibits fand It (Jewels) which 
were taken from patitioner’s posseapion. 

Mr. R. N. Burjorges, for the Applicant. | 

Mr. Halkar, for thé Respondent, * 

Order.— The charge framed in this casó 
is defective as it does not specify the natare 
of the breach of trust which the acoused 
committed. From the judgment also ib is 
not clear whether the misappropriation 
charged against the accused is in reapect of 
the jewels themselves or the money received 
for them by the accused. 

The jewels were entrusted to the acoubed 
for sale as a broker and the complaint to the 
Magistrate suggeatexd thut, inatead of selling 
them, the acoused had pledged them with 
various persons.and kept,the money. If the 
accused had done this, it would,.no: doubt, 
be right to order the restoration of the 
jewels to the complainant. - Fur the accused 
had‘no authority to pawn but Only to selL 
The ruling in the case of Kong Lone v. Ma Kay 
(1) cited in the Magistrate’s judgment 
would be applicable. The Magistrate might 
with advantage have referred also to 
the case of Arne v. Eine nner and 
Manuel (2). 

The evidence for tie prosecution in this 
case is to the effect that the jewels now in 
question were not pawned by the adcused 
but were sold by him to the witness Sparks, 
who afterwards pawned them with applicant 
Nanalal Babu. It is remarkable that Sparks, 
after (as he alleges) buying the jewels for 
Rs. 1,683 on the 15th November, should 
pawn them for Ra. 1,400 two days later, 
Bat I am not prepared to set aside the 
evidence of Sparks on this ground, It was 
apparently believed by the Magistrate and the 
accused admitted the aale to Sparks. 


As thecase stands? therefore, it must be 
held that the bffencd itabi ishod agaidbt the 
accused was not in“respeot of these jewels 
but in respect of the money-which the acoused 

reoeived frotn Sparks. 

The accused had the complainant’s A 
to sell, and the sale to Sparks was, thereforg, 


(1) 4 L. B. R. 18; 6 Cr. L. J. 225. 
(3.4L. B. B7 35; 6 Or, L 1.186. 4 
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apparently a valid sale. The property in the 
jewels passed to Sparks and consequently the 
pledge by Sparks with the applicant was a 
valid transection, so far as can be seen from 
the evidence in this case. The purchaser 
Sparks avd, througb him, the applicant 
Nanalal are protected by exception 3 to 
section 108 of the Oontract Act as the vendor 
i. e., the aconged had not obtained possession 
of the jewels by means of an offence. 

I direct that the jewels be returned to 


Nanalal Babu. 





: (s. 0. 4 Bur. L, T. 108.) , 
LOWER BURMA CHIEF COURT. 
CuiuiwAL APPEALS Nos. 126, 127 Amp 128 
or 1911. 

d May 19, 1911. 
^* Present; — Mr. Justico Twomey. 
OHAN HOK AAD OTHEBS—À PPBLLAXTS 
Versus 
EMPEROR—HmsPosDzsT. 

Charge—Penal Coda (Ach XLV of 1860), ss. 893, 398 
—QOriminal Procedure Oode (Aci V of 1806), s. 537. 
“In a charge and finding under section 808, Indian 
Penal Code, the substantive section 308 should be 
mentioned as well asthe supplementary section 398. 
The omission to specify the section would, however, 
be covered by section 587 of the Code of Oriminal 


Procedure. 
Where thé heads of oharge did not contain 4 


Hon of the allegation that two oui of the .three 
MIN EM carrying das and the Judge omitted 
' > ascertain from the Jury whether they found, asa 
fact, that the said two accused were armed with dat 


Held, that ik was possible the jury overlooked ihe. 


serious nature of the charge. The convictions were 
uently, altered to section 808 from. section 808, 


and the sentences reduced. ; 
Appeala from the order of the Sessions 
' Judge, Tennasserim, in Sessions Trial No. 10 
of 1911 against conviction under sections 898 

- and 898, Indian Penal Code. . - 

Mr. Ginwala, for the Appellants. 

Judgment.—The three appellants were 
charged with attempting to commit robbery, 
and in the charges framed against the second 
and third appellants it was further set out 
that these two appellants were armed with 
deadly weapons, vis., daf, at the time of the 
attempt. The trial was held in the Ten- 
naxserim Division Sessions Courbwith a jury. 
The jury brought in a verdict of guilty 
inst all three accused, and they were 
accordingly sentenced by-the Seasions Judge. 


The first appellant Chan Hok was sentenced. 
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v 
to suffer rigorous imprisonment for four 
years under section 893, Indian Pegal Oode 
and the second and third appellanta Yu Pein 
-and Buda were each sentenced to, snffer 
rigorous imprisonment for seven years” ünder 
section 398. The eharge against Yu-Pain 
and Buda was not correctly framed. §eotion 
398 merely regulates the punishment which 
-is already provided for attempting to, gome 
mit robbery in section 393, by fixidg a 
minimum punishment of seven years im- 
prisonment if the offender is armed with 
a deadly weapon. The substantive , seo- 
tion 898 should have been mentioned in 
the charge and in the finding as well as 
the supplementary section 808. The omis- 
sion to specify section 498 was, however, only 
a slight irregularity which is covered by 
section 537 of the Code of Criminal Procedure. 
It- is clear from the record that the second 
and third appellants were. expressly charged 
with being armed with das when attempting . 
to commit robbery. | 

The three appellants sent petitions of 


, appeal from the jail in which they are 


‘confined. As these petitions dealt only with 
matters- of fact.- T passed orders (having re- 
gard to section 418, Criminal Procedure Code) 
that the appeals should be summarily dis- 
missed. But before these orders were ao- 
tually isated it wasintimated that Messrs, 
Ginwala and Lambert, Advocates, "Wate ap- 
peating for the appellants. A date was*titen 
fixed for hearing as to admission and when 
I had heard Mr. Ginwala, I edmitted the 
appeals as it was urged that the learned 
Judge had not properly directed the jury 
in his summing up. I have now-h Mr. . 
Ginwala fully on this point. 

The arguments used by the learned Ad- 
vocate are briefly as follows:—It is oon- 
tended, in the first place, that the learned 
Judge did not-sufficiently expound the law 


-applicable to the case, He did not explain 


what constitutes .&n attempt. He should 
have told the jury that an attempt ig punish- 
able under section 511, Indian Penal Code, 
only when some act towards the commission 
of the offence is done. As regards this 
point, I note that we are not concerned in 
this caso with section 511, Indian Penal 
Code. That section applies only to attempts 
for which no express provision is made in 


“tho Code. Express provision is made for 


section .993. The 


attempted robbery in 


, with das. 
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danguags “aged in the first para. of the heads 
of charge is rather elliptical; but I think 
that where the law to be applied was so 
elgmentary as it was in this case, the ex- 
position given by the learned Judge was 
sufficient. Brisco Biroh v, Emperor (1) has 
been cited as an authority for holding that 
the convictions should be reversed. It was 
*held in that case that the constituenta of the 
offence charged must be explained to the 


.jury ‘and that failure to comply with this 


requirement of the law i8 not an irregularity 
that can. be cured under section 537 of the 
Code of Oriminal Procedure. In the pre- 
sent case, I think, the Judge might, perhaps 
with advantage, have given & fuller er- 
position of the law. But in view of the 
opening remarks in his .charge, I oannot 
hold that he failed to explain the constituents 
of:the offence to the jury, and I am satisfied 
that no failure of justioe resulted from the 
brevity of the Judge’s remarks on the law 
applicable to the case. 

It is. also urged that the Judge did abe 
sum up the evidence for the prosecution and 
the defence. It is true that the records of 
the heads, of charge contain no connected 
narrative of the case alleged by- the pro- 
socution. But it appears to me to deal 
sufficiently with the salient points upon 
which the jury had to adjudicate. The 
main questior for the jury was whether the 
identification of the three appellants as the 
men who had stopped the complainants on 
the road and tried to extort money from 
them was sufficient and trustworthy, or; on 
the other hand, whether the alilt-set up by 
each of the appellants was fully established. 
The Judge dealt- carefully with these 
easontial mattera and, I think, he left the 
jury under no mistake as to the issues which 
they had to determine. 

There is no mention in the heads of 
charge, as recorded by the learned Judge, 
of the allegation that the second and third 
appellants were carrying das. I think that 
ihe Judge should have referred to this 
‘allegation and should have ascertained 
from the jury when they brought in their 
verdict, whether they found, as a matter of 
fact, that Yu Pein and Buda were armed 
It is true, as already noted, that 
these two men were expressly oharged under 


(1) 6 L- B. R. 140; 5 Ind. Cas, 981; 11 Cr, I. J. 840; 
8 Bur. L. T. 89 
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seqtion 898. Baut as the Judge did not draw 
the attention of the jury to this aeotion in 
his charge and apparently left them to 
suppose that all three accused were charged 
merely with attempted robbery, it is possible 
that the jury overlooked the more serious | 
nature of the charge against Yu Pein and 
Buda, In the circumstances, I* think, the 
convictions of these two appellante shonld 
be altered to convictions under section 398, 
Indian Penal Code. 

The &ppeal of Chan Hok is ee 

The convictiona and the sentences in the 
case of Yu Pein and Buda are set aside and 
these two appellanta are, instead, convicted 
under section 398, Indian Penal Code, of. 
attempting to commit robbery, and each of 
the said two appellants Yu Pein and Buda is 
sentenced to suffer rigorous imprisonment for 
four years. 





(s. a. 4 Bur. L. T. 200.): 
LOWER BURMA OHIEF.OOURT. 
Civit, BRaviaron No. 59 or 1911. 
June 19, 1811. 
Present: —Mr. Hartnoll, Offg. Ohief, Justice, 
aud Mr. ER T womey. 
THAN PH-—ArPLICANT 
corsus 
BA THAN amp aL, re REOR 
Oriminal Procedure Oode (Act V of 1808), s. 198 
(8)—Sanction to prosecwie— Appeal —Order of single 
Judge of Chief Oowrt—Power of Disision Bench to hear 


appeal. 

Section 195 (6), Oriminal Prooecuro Code, contem. 
plates that a sanction nay be revoked only b a Oourt 
which is distinct from and superior to the” Court 
granting sanction. A Bench of the Chief Court is 
not &superior Court as regards a single Judge of that 
Oowt but is a section of the sameo Court specially 
empowered to hear appeals from & Bingle Judge. 


Application for’ revision of the order of 
the Ohief Court of Lower Burma (Original 
Jurisdiotion), passed in Civil Regular No. 64 
of 19.9, dated 3rd May 1911, granting sanc- 
tion. for prosecution of applicant under seo 
tion 195 of Uode of Uriminal Procedure. 

Facts.—The present respondente sued 
the applicant on the original side of this 
Couri. After they got a decree they &p- 
plied for senction to prosecute the applicant 
in this revjsion case for perjury. Mr. 
Justice Robinson grant$d sanction in. ene 
following judgment :— 

Robinson, J. —In the affidavit by respond. 
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f£ 
ent he does mot. state he, did not execute 
the pro-note, and does nat, attempt to meet 
the charge. He attempted, to compromise 
the case and then the written statement was 
filed. After several adjournments, the case 
was taken up. Then Mr. Dantra withdrew 
and informed respondent of it. Nezxt.day 
he did nob appear, and the case went es 
parie. His explanation in his affidavit was 
absurd, and no attempt had been made to 
set aside the ew parte decree. Mr. Hamlin 
argued that the written statement is not 
pn oath, end, the cas» does not fall under 
section 198 of the Indian Penal Code. He 
was by law bound to state the truth, as the 
written statement had to be verifled and 
he made æ statement which there was prima 
facie reason to believe was false and he did 
go knowingly ‘and deliberately. [Empress 
v. Mehrban Singh. (1)]. I grant sanction 
to,,ihis prosecution for perjury, in that 


in his written statement in CO. R No. 64 of. 


1909 of this Court he denied that he exeont- 
ed the pro-note. sued upon, and that he 
made the payments to.acconnt thereof as 
alleged. in the second paragraph of ihe 
plaint. Sy Wee Sips i ‘ x . rd 
. The oase coming on appeal before the 
Officiating ‘Ohief Justico and Mr. Justice 
Ormond, the following judgment was de-, 
livered :—. : 

Mr. Hamlin, for the Appellant. 5 
i Judgment.-— Sanetion to prosecute 
iHe applicant under section 193, Indian Penal 
(ode, was granted by a Judge of this Court 
sitting on the Original Side and the present, 
applidation is made, apparently under section 
195 (6) of the Code of Criminal Procedure, 
lor revocation of the order of the Court 
below.” . The question arose in Jimus whether 
there-is any ^ Courb below "in this case. 
Sub-section (8) of ‘section 195 provides that 
& sanction’ may be revoked by any 
authority to which the authority giv- 
ing it is swbordinate and sub-section (7) 
é£plains what is meant.by subordinate in the 
case of Courta It says that egery Oourt 
shall be. deemed to be subordinate to the 
Gourt to- which appealme from it ordinarily 
lia. By a special provision of the Lower 
. Burma Courts Act, 1900, appeals from de- 
creos and orders made by a Bigle Judge of 
the Qhie? Court lie.1o a Bench of two Judges. 
Haut the Single Judge does not constitute s 


(i) 6 A. 028. 
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separate Oourt. He merely exergisoe one 
part of the, jurisdiction of the Oourt just 
as the Bench exercises another part. The 
Bench, is not a superior Court, but & section 
of the same Court, specially empowered to 


hear appeala from the Single Judge. If. 


sperms to us'thab section 195 (6) and (7) con-. 
templates that a sanction may be revoked 
enly by a Court which is distinct from ‘and, 
auperior to the Oourt that gave it. -We are 
of opinion, therefore, that we have’ no power 


to interfere with the order of agnotion in this 


case. The application is dismissed., 
: Application dismissed. 





. (10.8A,.L.J7.7065) 8 > 
` ALLAHABAD HIGH COURT. ., i 
OafwiwíAn Rererasor No. 158 or 1911. > 
; May 10, 1911. 2 ot 
- — Pressni;— Mr. Justice Tudball. »- 
EMPEROR-—A»rrLtcAwT | 
“geru 


BAHAB DIN—Oprosrrs Pasrr. 

Appeal—Jurisdiction—Tranafer of territory to Forsigw 
State subsequeni to conviction—Validity of order oj. 
re-trial made inan appeal heard before iranafer. ^ 

The accused committed ‘an offence "within the 
Family Domains of the Maharaja of Benaros and was 
convicted by the Deputy Superintendent. An appeal 
was made to the Sessions Judge of Mirxapore who 
heard it on 81st March 1911 and ordorbd s re-irial 
on 8rd April 1911.° The  Benares Bisto came 
into existence on Ist April 1911 and ‘the territory 
in which the offence was comnilited was transferred 
to that. Spate. On lOth April 1011, thé Beesiong 
Judge made a reference to the High Court recom- 
mending that his order ‘for’ re-trialof Ord April was 
made witheut jurisdiction and that it be declared 
null and void: ' l ' : 

Held, that he order was perfectly valid nnd was 
made with Inrisdiotion. 


Mahabir v. Emperor, 8 A. L. J. 690; 11 Ind. Uas. 


585; 12 Or. L. J. 401, followed. - - 
: -Reference by the Sessions Judge of Mirza- 


pur. l 
Mr. Satya Okhandar-Muwkerji, for the Opposite 
Party. . 7 

Judgment.—0One Saheb Din was con- 
vioted by & Magistrate on charges under 
section 480, Indian Penal Code. He appeal- 
ed to the Sbesions Courb at Mirzapur. “The 
appeal was heard on the Slat of March, and 
on the 8rd of April the Seasions Judge pass- 


ed orders, setting aside the conviction and: 


sentence and directing the appellant to be 
committed on a- charge under section 477A; 
Indian ,Penal Code. On the lat of “April 


-1911, the Bensres State came into existénoo 


LI 
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6 
and on.the lOth.of. April the Sessions Judge, 
being of opinion that his order of. the 3rd of 
April was. without jurisdiction and null and 
void, passed an order to the effect that appel-- 
lant must be re-placed in jail under the sen- 
tenoe imposed on him by the Magistrate, and 
made a reference to this Oourt with a re- 
commendation. that the order of the 3rd of 
April should be declared to be null and void 
and that the petitioner's appeal should be re- 
turned’ to the. appellant to be presented to 
some Court.in the Benares State. In view 
of the decision of this Court in Mahabir 
v. Hmperor (1) it is quite clear that 
the order of *the 
3rd of April is a perfectly valid order and 
that it was passed with jurisdiction, and must 
be carried ont. The record will, therefore, be 
returued to the Sessions Judge. The ac- 
cused will remain in the lock-up unless he fur- 
nishes bail as diracted by the Sessions Judge. 


Record returned, 
. (D8 A. L. J. 680; 11 Ind. Oas. 685,13 Cr. L. J.Al, 





oa U (698A. LJ.7072) — 

ALLAHABAD HIGH COURT. 

. ORIMINAL Revision No. 733 or 1910. 
' April 12, 1911. 

Preseni:—Sir George Knox, Kr., Judge. 
MULUA-—-PsTITIO328 


; . versu i 
SHBORAJ SINGH AND OrHERS— 
Oerosrrr PARTY. 

` Orımisal Procedure Code (Act V of 1893), a. 258— 
‘Recall’, meaning ar Breet are Ea cian e snas 
d2ammation— Witnesses 

The word ‘‘re-call”’ in section 256 of Oriminal Pro. 
codure Code, 1893, does not mean “ro-aammon”. Oroas- 
examination is intended for the purpose of testing the 
Rcouracy and credibility of the witnesses, not for build- 
ing upa case for the defence, and the witnesses 
should after cross and re-cramination be then and 
here 
ae moment the stage in the trial has been 
reached when there is “ground for presuming 
WHat -an acoused’- has: committed arf offence triable 


onder Chapter XXI, the examination of the &ocused 


should be taken and the charge sheet -drewn np. 


Then should follow the evidence of the re 
witnesses for the prosecution who should then an 
there be cross-examined and re-examined and dis- 
charged. After this, the sooused shonld be required 
to enter upon his detence and produoe his evidence, 


Revision against the order of the Magis- 
trate first Olaas of Moradabad. ` t. 
The following order was passed, calling 
upon the Magistrate to Epik certain irre- 


gularities, by 
.Knox,.4,—Let the jen Magistrato ex- 
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plain sin when’ the Pleader for the defenoa 
had taken from the Court two days’ grace to’ 
pross-examine the ‘witnesses for the proseon- 
tion on the 28th Jane 1910, and apparently 
did oross-examine them on the Ist of Jaly 
1910, He allowed the witneases- for the pro- 
secution to be still further harassed by being 
gent for on the 18th July 1910. I find that 
when they did come on the 18th July, the 
Pleader cross-examined the complainant, but 
refused to cross-examine the prosecution wit- 
nesses. The learned Magistrate ought by 
this time to be aware that-the interests of 
the witneases should be as much his care ag 


_any other party in the ease. 


: Magisirate's Eeplawation. 

Withreferenoe to the Hon'ble High Court's 
orders, dated 16th February 1911, in the 
case of Mulan v. Sheoraj Singh, I have 
the honour to report that .the cross- exami- 
nation of ihe witnesses on the Ist July 
1910, was before the charge was framed 
against the acoused persons. In this onse 
charge under sections 452 and 384, Indian ' 
Penal Code, was framed and read to them 
on the 4th July 1910, and they were called 
upon to enter on their defence, On the Bth 
July 1910, the accused persons presented an 
application for the summoning-of thé defence 
witnesses and re-calling the proseóütion' wit- 
nesses for a far’ her cross examination. This 
application was granted ander section 256, 
Oriminal Procedure Code; as I thought I 
was not justified to refuse ib on the ground 
that the prosecution witnesses had -already 
been cross-examined before the framing of the 
charge. 
Judgment.—Read BEDANE fur- 
nished by the. learned Magistrate. `The 
Magistrate will find that he might have 
avoided the difficulties into which he put the 
witnesses for the prosecution if he had care- 
fully followed the provisions of the Criminal 
Procedure Üode. The case was apparently 
placed before the Court on the 28th of June 
and the Magistrate very properly heard the 
complainant and took'all the evidence pro- 
duced in support of the jprosecutiod: Thig 


' sppeats to have ocoffpied the 28th and the 


29th June. I do not know whether the 
witneases for the prosecution examined on 
the 28th were permitted ig return to their 
homes. We will presume that this wage nag 
done and that the Magistrate, with an eye 


“upon the provisions of section 256, retained 
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them in attendanoe. By the 29th of Jane, the 
"Magistrate had ground. for presuming that 
the accused had committed an offence triable 
under Ohapter XXI. -He shonld at once have 
gone on to examine the accused and to draw 
up a charge. Had he done this on the 39th, 
the witnesses for the prosecution, whose evi- 
dence had been taken could have been re-called. 
The word “re-call” is very significant and 
does not mean re-summon. The grace given 
of two days for cross-examination was a dis- 
tinct mistake and should be avoided in 
future. If the Pleader for the defence who 
had heard the evidence in chief is not pre- 
pared to croas-examine thon and there after 
the charge sheet had been drawn up, he hard- 
ly deserves the namaand rank of Pleader. 
Oross-examination ia intended for testing 
the accuracy and credibility of the wil- 
nasses, not for building up æ oase for the 
defence, and the witnesses shonld then and 
there after cross and reexamination have 
-been discharged and they would have been 
discharged with & minimum of inconvenience, 
Then should follow the evidence of the 
remaining witnesses for the prosecution 
‘who should then and there be Cross-6x- 
amined and reexamined and discharged. 
After this, the aconsed should ‘be called 


upon to_enter upon his defence and pro-- 


duce his. evidence. If the Magistrate will 
‘only study the change’ introduced in the 
by section 256- and the observations of 
the Select Committee upon this section, he 
will find that the framers of the Oode, so far 
from intendipg that the accused should be 
allowed to re-summon and cross-examine wit- 
nesses, did their very utmost to avoid such 
harassing procedure. The moment the stage 
has been reached when there i8 ground for 


presuming that an accusod: has committed an ` 


offence triable under Ohapter XXI is the 
critical moment at which the examination of 
the accused should be taken aad the charge 
sheetdrawn up. The Magistrate has adopted 
the old fashioned and exploded procedure 
of taking the whole case for the prosecution 
and then drawing up the charge. Let the 
. record be returned. | 
Record returned. 
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(s. o. 8 À. L J. T5). I 
ALLAHABAD HIGH COURT. 
Onruiwan Ruvision No. 104 or 1911. `. 
May 20, 1911. UA 
. — Preseut: — Mr. Justice Tudball. 
XM Sheikh ZIKRI—ApPr104KT) ; 
` versus 


HMPHROR—Opposrre PARTY, 
Oriminal Procedures Uode (Act V of 1803), a 110— 
Security for good behaviour —Üondition as to residenca 


of ya) 
sey akang pls while acting under section 110 of 
the Oriminal Procedure Coder ordered that security 
must be furnished ofa respectable gentleman reaid- 
ing in the same or -a neigh ‘village in 
whioh the accused was living: that it was 
quite unnecessary to demand ibt ie surety should 
i a resident of any particular place. Ifthe Magis- 
trate. was satisfied that he could exercise proper 
influence over the parson who had beef bound over, 
it was immaterial where that person resided. 5 


. Revision against the ^ order of the 
District Magistrate of Basti. 
. Mr. Satya Chandra Mukerji, for the Appli- 
eant. 

Mr. BR. Maloomson, Assistant Government 
Advocate, for the Crown. 

Judgment.—tThe applicant has been 
ordered to furnish security for his good be- 
haviour in his own bond for Re, 100, with 
one surety, for & period of one year. ' The 
Magistrate orders that "this security must 
be furnished ofa respectable gentleman resi- 
dent of the same village or of a neighbour- 
ing village in which the accused is living. ” 
The only objection taken before me to this, 
order is, that the Magistrate has without 
reason narrowed down the area within 
which the sureties must reside. 

Ib always seems to me quite unnecessary, 
not to say improper, in an order, phased - 
under these sections, to demand that the 
surety shall be a resident of any particular 
place. In accepting a surety, if the Magis- 
trate is satisfied that he can exercise proper 
influence over the person who has been 
bound over, it, surely, is immaterial where 
that përson may reside. I, therefore, modify 
the lower Court's order to this extent that I 
strike out the words " residents of the sime 
village, or of & neighbouring village in which 
the accused are living, " and subatiinte for 
ihem the words “who is in & position to- 
control and influence the persons who have 
been ordered to furnish the security. "' 


Order modzfiad, 


| GENERAL 
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INDEX. 


wr 


Abatement of sult—Partition decree— Death 
of defendant—Application to set aside abatement 
not made in time—Applicetion for issue of com. 
` mision -559 


: Abductlon—Carrying of a woman by forbe— 
` | Penal Gods (Act LV of 1860), s. 306. 


& woman off by force is not an offenoe 
under ors000, Indian Penal Oode, when there is no 
evidence of intention to marry her against her will 
or to force her to illicit intercourse. Nana v.-EXPRA0 
12 P. W. B. 1011, Or; 198 P. L. B 1011 57 


Account—Adjustment— —New cause of action 





——8—Administrator peniente lite—Account 
passed in presence of epos ka of 
accounts when permissible 82 


— —- Isolated items—Acoounts as a whole 
48 I 











Suit for acoount by principal against 
agent—Oounter claim of agent—Separate suit by 
agent for money all to be due—Trial of both 
suite, whether should be held togother—Statemont 
of acoount— Proof 161 


— Books, admissibility of. 95 


Accretions -Swit by Governmenit— Lands apper- 
o taining. to defendant's estate —Want of title of Govern- 
ment—COause of action, want of—Appellaie stage—- 
Declaratory deoree— Allwvial lands —Beparate estates 
—ÀAct XXXI of 1858 —Act IX of 1847. 


The Government sued to recover certafn alluvial 
lands on the ajlegation that it was the proprietor of 
them and was dispossessed by the defendants It 
was proved that the Government had no right to the 
lands as proprietor, but on tho oontrary, the pro- 
prietary title in them was in the defendants, The 
accreted tothe defeudants’ estate, and the right of 
the Government to assess revenue uponthem was 
declared long ago.. The lands were converted into 
separate estates, and temporary settlioments in respect 
of them were- made by the Government’ with the 
defendania. 

Held, that, as the uvéennient could neither claim 
these lands as proprietor nor point to any act whereby 
it had bebn ousbed from them by the defendants, the 
suit of the Government must necessarily fail both by 
reason of defect of title and from the absence of all 
cause of action: ` 

Held, also, that, having regard.to bhe allegation of 
title on which the Government based this suit. and, 
the past conduct of the Government in referenoe to’ 
these lands, the Uourt ought not, in the appellate 
stage of the oase, to change the entire form of the 
. guib and to make a doclaratary decree in favour of the 


- 





' e&tatea solely for the 


Accretlions—oonald. j 


dda so as to enable -it to take hereafter the 

steps for assessment and settlement, ifthe . 
Oonrt should be of opinion that the lands apperteined 
to the Government's estate,  - 

Certain alluvial lands were alaka into soparaio 
e of assessmenbd and 
settlement. They never lost their relation ta the 
parent ewtate: 

‘Held, that those Ohur estates wore co-existent only 
with their settlement and that each was a separate 
estate within tho meaning of Act X XXI of 1858, and, 
consequent] im if any of the alluvial lands disappeared 
by rearon of submergence under the river, they could 
nolonger be treated as constituent parts of those 
estates, and in the event of their re-appearance they 
would have to be dealt with as new alluvial formations 
to which the provisions of Act IX of 1847 were 


applicable. SARADA Prasan v. Sucuwrary or Stats, 
14 0, L, J. 98 718 
Acknowledgment. Ses LIMITA rior, Act, 


, 8. 19. 


Acqulescence— Mere presence of pre-em tor 
at time of sala . 708 


— ———————— by kala brother in his brothers 
act of edoption—Rerersioners not bound 11 


Acquittal--A —(rounds for id 
an of acquittal nper "ons 132 


———————— ——Qhargs of oonspiracy—Sudscquent 
trial of others on charge of same oonsprracy-—Dtate- 
ment of acquitted accused tf admissible. 

to regard 


It is & very dangerous CM. b 
a verdict of not guilty as noi eni Eh the 
innocence af the person by whom Ik weak 

Res. v. Piummer, (1902) 2 K. B. 889; 71 L. J. K. B. 
806; 06 J. P. 647; 86 L. T. 896; 18 T.L.R. 650; 61 W. R. 
187, 20 Oox O. 0. 243, followed. 

Where a person was acquitted of the charge 
of conspiracy to wage war t the King, 
what he said or did cannot admitted in 
evidence aba subsequent trial of other pertons 
on an identical charge. HarmRog v. Nox: Gopat, 15 


O. W. N. 46 e 
Act IX of 1847 718 
718 . 
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Act 1847 —IX. e Ses Aor. " : 

—— 1858—XXXI. See Act. a 

——- ]18590—XI. See Ruvence BALE Law. e 

——— 1860— XIII. See Womkuaw's Bxmxacu or Cox. 
. TRACT Act. 
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Acts—GENEBAL-— concld. 


Act 1880—XLV. Ses Pexat Oops. 

1865—X. See Succession Act. 

1889—IV. See Divorce Act. 

1870— VII See Count Faas Act. 

1872—1. Ses EviDAaMON AOT. 

1874—1X. Səs Cowrxact AOT. . 

]878— VIL. Ses Lanp REGISTRATION Act, 

1877—I. See Specurio Raua Act. 

1877—11l. Bes REGISTRATION Act. 

1877—XV. See linisration Act... 

1878—XVUI. See LEGAL PRACTITIONERS Act. 

1881—Y. Ses PRoBATR AND ADMINISTRATION ACT. 

1881— 3 X VI. See NEGOTIABLE INSTRUMENTS Act. 

1882—11. See Trusts Act. 

1882—IV. See TRANSFER or PROPERTY Act. 

]882—VI. See Compamins Act. 

1882—-X1V. See Cryin Procupurs Cops. 

1887— VIL See Suita VALUATIOK AOT. 
1887—1X. See PRovixouL BxALL PEOR 

Oovnts Acr. 

1889—VII. See Scvocessiox OxnTIFICATA Act. 

1900— VIII. See GuíaRDIAMB AND Warps Aor, 

1890—IX. See RAIL WAYS Act. 

1808—1V. See PaARTITIOM Act. 

1804—]1. See Lann ACQUISITION Act. 

1807—X. See GawmBAL CLAUSEA Act. 

1808—V. Ses ORIMIKAL PROCEDURE Copr. 

18090—IL Ses rawr Aor, 

189)—IIL Seo Count or Warps Act, 

1899—1X. Ses -ÁEBITRATIOM Act. 

1800— .. See OaxToóMxENT OODE. 

1901—1l. Sse Cawronmuyrt Act. 

194M—VL See Taansyer or Peopugry AMCNN- 

MEXT AcT. 

1907—1IIL Ses PRoviMCIAL INSOLYEXCY Act. 

1908—V. See Otvin Proompurs Cops. 

1908 —IX. Ses LIMITATION ACT. 

1908—XVI. Bee Rugistmation Acr, 


Acts—LOUAL. 


Act1830—X. See Baxcan Rext Recovery Act. 
—— 1865—VILL See Banwaat Act. 
— 1968—X1I. See Sorp Courts Act. 
1866—XXVI. See OUDE Bus-BeTTLEuEXNT Aot. 
1800 —1. Ses Ovnu EsraTES Act. 
1870—VI. See Bmxdan VILLAGE CHowxipart 
Aor. 
1876—X VILL Bes Oops Laws Act. 
1870—1L See-Cnota NaaPURF LANDLORD AND 
Tenant PROCEDURES Act. 
—— 1870—V. See BoupAY Lann BRuvenvn Oone- 
—— ,1870— XVII. See Dexenan AGRICULTURIATS’ 
Rutrar Act. 
—— 1850— V. Ses Burma BOUNDARIES Act. 
= 1880—VII. See HmwaaAL PUBLIO DEMANDS Ra- 


COYARY ÁCT. 
— 1881—XVIIL See 


OENNTRAL PROYIKCRS LAMD 
HRwvuxus Act. 

—— 1882— IL Has Baraat DRAINAGE Act. 

—— 1884—1IL See Bancar Bunicrean Act. 
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—~ 1884- IV. Bee MADRAS DisrBIOT MUNICIPALITIES _ 


- nr 
——- 1884—XYVIIL Bee PuxJAB Courts "Ac. 
—— 1885— VIIL Ses RaxaiL Taxaxd t Aor. 
Q50— XXIL See OvupE Rant Act. 
—®. 1887—XVI. Bee PUNJAB TuNAKCY Act. 
-— 1888— 111. See Bousax Orr MUNICIPAL Act. 
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Act 1888— VI, Ses BOMBAY TALUKDARI Act, 

1868—X L See OuxrRAL Provixces Tawaxcy Act. 

1890—IT See Oancurra MUNICIPAL Act. 

1900—L See PUNJAB Loartation Act. 

]900—XTIT. Sese Pomsan Anmmatiox or Laxp 

Act. 

1000l—IT, See Aqua TaxAKCY Act. 

1901—ITL See Bowsay Distaict "MUNICITAL 
Acr. 

1801—IIL See U. P. LAND REVENUB Act. | 

1904 —IIL Ses Maneras Orry MUNICIPAL Act. ^" 

1905 —II. See PUKJAB PRE-WAPTION AOT. 


Regulations. 


1818—-VIIT. Boe PATXI REGULATION. 
1827—XIL See BOMBAY EEGULATIOK. 








Fee a 


statutes: 


11—12 Vio C. 31. See Insouvency ACT. ° 
21—22 Vio. C. 103, See Govsurumxr 07 [Npa Act. 
44—35 Vic. C. 104. See Hian Counrs Act. 


Addttlon of partles. 
Oops, 1908, Q. I. 
——— Appeal — 


Expiry of time for eppeal 3 
Adhi Proja—Whether tenant or servant 32 


Ses Urvit PROCHDUBR 





P tarestod 
arty in 94 


- Adjournment into Court —Costs —Praoctico 


ne 552 
Adjudication, order of 743, 745 


Administrator pendente lite—decdunt passed 
in preeenos of parties —Re-opsning of accounts when 
permisnile. 

^ When the accounts of un administrator have been 

properly pases by the Oourt in the prosence of the 

partíes, he ought not to be called upon to kooonnt 


over again, unless there has been some omission, ` 


fraud or mistake, merely because a party objecta 
subsequently that certain sums allowed by the 
Oour; as commission ought to have been calculated 
ona principle different from that which-he Oourt 
allowed whef the &ocounts were in duo oourse before 


"o dt 


Seagram v. Tuck, 
572, 48 L.T. 900, 89 


1881) 18 Oh. D. 206; 50 L. JCh. 
B. 784, distinguished, Kuctisa 
W. N. 882 
Admissibility. Ses FvIDEKOR rivenos Acr. 
-—— —Üharge of conspiracy—Sub- 


ent trial of others on charge of same conspiracy 
lake ment of acquitted accused if admissible 

















da for use and oocupation 
Adoption, See Ousrou; HINDU Law. 


—— —— — Evidence of 776 





invalidity of adoption and for recovery of possession 
— Swit for declaration as to invalidity of adoption 
barred by timo— Claim as to posseesion cannot succeed 
— Limitation, 
If the avoidance of a juristio act is eseential for 
the completion of plaintiff's title to poeression and 


Poesseeion-—BHuit for declaration as to - 


- 


^ 


Vol, XI] 


Adopt!on—concld. 
590 
the sult for such avoidance is time-barred, the sult 
E] on oannot succeed. So, where a plain- 
jught & suit againsi an adopted scu and his 
maine for a ‘declaration as to the invalidity of 
the adoption and for recovery of possesailon, and his 
suit for declaration was time-barred: Held, that this 
claim for ion &lso could not succeed. 
Lachman v. Kanhya, 22 O. 600; 22 I. A 61, referred. 


to. 

Nathw Singh v. Gulab, 17 A. 107; Chandania v. 
e alip Tam, 20 A. 40, distinguished. OHUNKI Lar t. 
Srra Bax, 8 A.L J. 1101 ' 476 


Adverse claim — Acceptance of poaition. of 
trustee—Adverse claim to trust property by trustes 
if oan be entertained 447 


possession—Agricultaral village 
—ite in abagi—Possession by inn-keeper for a 

long time without paying rent—Presumption in 
favour of £emindar rebuttable—Limitasion 52 


- Aguinst life tenanta 981 

















ment of period 


Mortgagee taking posses- 


sion as trespasser—Redemption after 12 TAT og 
— — by a Hindu iidour— Posset- 
sion of mother to be reckoned as possession on behalf 
of her son when son incompetent to manage his affairs 
—Raeversionsr not entiied to sue for possession dur 
ing the life-time of the mother. . 


One G. the owner of certain property, died in “1860 
leaving a widow S. a son Il. and a daughter-in-law, 
B's wife. ‘R. and his wife died in 1874. It was found 
from the evidence that after the death of G. 8. took 
possession of the property inasmuch aq R. was a fool 
and unable to manage his affairs, Ho was unfit to 
work and, therefore, lived with his mother and did 
nothing : 

Held, that under the cironmstances it should be 





presumed that S. intended to hold the-property on : 


behalf of her son and that she could not ps considered 
to have held adversely to her son. 

Held, further, that in any case SANAN B. had 
renf&ined in on only for five yegrz after the" 
death of G. and bad subsequently on the death of her 

son .R. come to possess the property es mother, her 
. possession could not be considered adverse to the 
reversioner,zinoe the reversioner could not sue for 
the possession of the property as long asshoe-was 
alive. BHAGWANDAS v. [sHAR Dat 93 








— of lenant —Non-payment of 
rent. 

Non-peyment of rent cannot make the posseasion 
of a tenant adverse to his landlord unless he asserted 
an independent title to the knowledge of his landlord. 
HgrxATH Hor v. Sarra Kixxan Bars, 1980. L. J. 000 











y whether there was or woas 
not — Mixed question of law and fact Oiti Pr ocedure 
Code f Act V of 1908), s. HCM of “ pósses- 


510." 


The detarmination of & lower Appellate -Dourk whe- 
‘ther or nob there was adverse possession, is one of 


mixed law and fact, and i is open to the High Court. 


GENERAL INDEX. 


————— —— —— by mortgagee — Abridg-- 
853 


1611 


Adverse possession —concid. 


“in second appeal to determine whether or not, on the 


findings as to possession nt which the lówer Appellate 
Oourt arrived, it would be aorrect to hold as a legal 


conclusion that adverse possession has been estab- 
lished. 


There must be continniby of possession so as to 


make the possession adverse.  Brooxoog MALLIK v. 
Basarı Lat 185 


Agency. see PRIKCIPAL amp AGEXT. 


Agent—Procuring loan —Oom mission Capitalist 
imposing conditjon not agreed to by intending bor- 
rower-—Whether commission earned—Time to be 
of eesonoo of contract 820 


Agra Tenancy Act (II of 1901), s. 20 ay 


8. 22—Ooou pa ncy- holding —Bwc- 
"einion helalim son. 


Section 22 of clause (a) of-£ho Agra Tenancy Act, 
1901, clearly contemplates a legitimate linee] descend- 
ant in the male line of descent. 

A chela cannot suoceed to the oconpanoy- holding 
of a MuthdAari asodtic. 

An illegitimate mon of & person who is not a sudra 
is not the heir of that person and so cannot sznoceed, 
to his occupancy-holding upon his death, Jaaranas 
JATI s. BIMNDHAHARI Peasin, 8 A. L J, TBL 
————— — ——- §. 83 : 17 


uc 88. 95, 167 — Suit between 
rival claimants to ooonpancy-holding —Oivil or Rere- 
ane Cowrt Jurisdiction. 


Bection 95 of the Agra Tenancy Act, 1001, was not 
intended to apply to disputes between rival claimants 
toatenancy. it was intended tonpply to questions 








N 


arising betwêen a landlord on the one side anda ., 


tenant on the other. That soction, coupled with the 
provisions of section 167, does nob excjude the Juríitlio- 
tion of & Oivil. Court in' qnestions between rival 
claimanta to tenancies. 

Kalicharan v. Wusrmmat Utmi, TA. L. J. 0858, 
6 Ind. Oas. 3531, referred to. Burp r., Hau Lar, BA. 
L. J. 1000 268 





8. 158—Successor, sxeqning of. 


The word “successor” in section 158 of “the Agra 
Tenancy Act, 1901, is wide enongh to inolude nob 
only an heir but a "tFansferee also. 

Kuar Nihai Singh v. Baldeo Pershad, 10 Ind. Ons. 
89, followed. Scuxpwe BiweH rv. OOLLECTOR OF HHAH- 
JAHAKPUR, 8 À. L J. 533 
— — 5. 167 


— —— Ha 201 , applicability of — Reoord- 
ed co-sharer—Presumption—Suit instituted under 
Ohap. XI of the Tenancy det—Presumption as io 
entry in Settlement Record, 


Section 201 of the Agra Tenancy Act. applica only 
to sults instftuted under the provisions of Ohapter XI 
of the Act, 











There is a geonoral “presumption that an entry in Í 


ihe Revenue papers, particularly in the papers pre- 
pared at Settlement, was correctly made. Buch 
entries are always admissible in evidence in proof of 
title and, TA -the abeonces of rebutting evidence, 
will be accepted by Courts as anfücient proof, of guy 
title recorded therein. Saran Lau e. Lixgxa1H 


426 


- 


& 


LI 
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Agra Tenancy Act—concld. . 


———— ——- 8. ZOI—"Shall presume” —Pre- 
| gwenpiion—Unrebuttable—Revenue Courts bound by 


! entry of proprietary ttle in Revenue records. 


Held (Knos, J. dissenting) that in a suit instituted 
under the provisions of Chapter XI of the Agra 
Tenancy Act, 1901, by a recorded co-sharer, & Reve- 
nue Court is bound to di of the suit on the 
assumption thet the plaintiff has the proprietary title 
and that it is not competent to go behind the record, 
receive evidence and try the queation of proprietary 
title between the parties. 

- Bechan Singh v. Karan Singh, 30 A. 447: A. W.N. 
(1908) 188; 6 A. L. J. 405, approved of. 


Wars Ali Khan v. Porsotam Narayin, 82 A. 427; 


7 A. L. J. 682: 6 Ind. Cas. 000, overruled. . 

Oratcford v. Spooner, 6 M, I. A. 170; Gobindi v. Saheb 
Ram, 81 A. 257; 6 A. L. J. 188; 1 Ind. Cas, 885, refer- 
red to. 

Per Know, J.— The words "shall presume" in section 
301 (8) of the Agra Tenancy Act connote a rebuttable 
presumption. Duras Pangan v. KUAR HAJARI 
Bixen, 8 A. L. J, 1025, IIG F.C. 


Agricultural Iand-—Saxkhola land—Growing 
of thatching grasa—Inaldenta of i Maa ivy. 
tior of Bengal Tenancy Act 2 


Agricultural village—Site im abadi—Poe- 
session by inn-beeper for a long time scithout paying 
rent — Adverse —Preswm piion i» javor of 
Zemindar rebwitable—Liwmiiahom. — - 


The queation of adverse ion ought to be 
decided on the proved facis and surrounding circum. 
stances of each cass. RUNE 

In an &gricultural vilage two-thirds of the inhabi- 
tants of which were non-agriculburista, d., an 
inn-keeper, continually used his house for a con- 
siderable number of years for purposes which were 
noi part of the ordinary machinery of an ordinary. 
‘ He peid no rent to the femindar for the use of 
the site in ihe abad which he occupied. Nothing, 
waa known when and how his oocupation of the site 


Held, that A's. possession was adverse to the ` 


Yemindar and ripened into ownership of the site after 
12 years’ occupation. 

. Per Richards, O. J.—Prima fatie the Zemindars are 
in possession of the whole of their Zemindari. The 
possession prima facis of all occupiers of house 
nnd sites in the abad« is the posseasion of the Zemin- 
dars. But this presumption is capable of being re- 
butted. Is isa very strong presumption in the oase 
of an ordinary agricultural village. The presumption 
is not so strong in the case of a village in which the 
largo majority of the population are non-agricaltur- 


Ohaijj. Stagh v. Kanksa, A. W. N, (1881) 114; 
BaAaddur v. Khatruddia Hussain, 20 A. 199; 3 A. L. J. 
700; A. W. N. (1906) 305, referred to. 

Per Banerjes, J.—No doubt in an 
lage the Zemindor is prosumahly 
sites in his abadi but it does not follow from this 
that adverse possession cannot be acquired of any 
particular plot of land. In the case of az agricultural 
tenant or @ bandicraftaman or trader whose pre- 
sence ls necessary for the of the 
the presumption is that his occupation of the aite of 


cultural vil. 


. hif house is with the permiasion-of the landlord. In 


- 


INDIAN OASES. 


. Bite in question was with the leave and 


the owner of all the - 


- Bei , 
Agricultural village -concid. E 
their case the quantum of evidence required to prove 
adverse possession would be greater than in the case 
of other persona. -> ————— 


on of the 
oense of the 
landlord, but it is proved thas the occupier belonged 
toa clan of persons who ordinarily found no place 
in an agricultural village, that he never ucknowl 
the Jandlord's title and never paid rent or any 
due'to him for the occupation of the site, the ordinary 


Where it is not proved that the occu 


rule that every plaintiff must prove a subeisting tiilg ^ 


not berred by limitation will apply, eren when the 
plaintiff happens to be the Zemindar. Imcna BAM r. 
BANDE ALI Kuan, 8 A. L. J. 877 52 F. B. 


Agriculturist, house of, whether attachable in | 


execution of mortgage-decree 


Allenation. 
Moxraacs; Sate. 


Alimony pendente Ilte-—Dworce Act (IV 
of 1800),'s. 88—Not income— Date from which 
alimony is counted. i 
In estimating the neb income of the husband for 

granting alimony pendente lite to his wifs, income-tax 


and premia on insurance policies should bededucted 


from the gross income, but not the expenses of his 
son's education. 

R. v. B. 14 M. 88, followed. 

The usual practico is to allow alimony from the 
date of service of summons. P 

Thomas v. Thomas, 28 C. 018; Kelly v, Kelly, 8 Bong. 
App. 4, followed . 

ere no summons has been served, a]imony 

should be allowed only from the date on which the re- 
spondeni entered her `p 
Hanpixar, 4 Bur. I. T. 1 


Allowange to public servant—Discretion, not to 
be arbitrary, but reasonable, fair and fust—Oolonr- 
able exercise of discretion, tantamount to reta 

Alluvial land. Ses Acoartions. 


Amendment of decree — Jurisdiction — — 


Decree—ludgment— Material —Irregularity 898 


plaint - Inconsistent 








claim 


—Rent—Damages for breach of agreement to take 
849- 


on lease 





- 


Preemplion suit — 935 





into damages for use and oocupation 


——— — Wrong description of per- 
son representing idol—Effect of amendment on 
limitation : 


PU ara EE UEM eA D ME 








—-—r Ohange introduced by the 
naw Üoda— Court's extended powers —Plaintif3 neg- 
lect to be remedied with sufficient compensation to 
defendant 


Section 53 of the old Oode of Civil Procedure, 
expresely provided that a plaint should not be amend- 
ed so as to convert a suli of one charaover into a suit 
of another and inoonsistent character. That limi- 
tation on the Court's power has been omitted from 
Order Y1, rule 17, of the new Oode. E : 





Ses Cusrou; HINDU Law; Mrwon, 


ce. HARDIMGA v. H.- 
- 813 


Suit for renb Amendment . 


* 


X Vol. xij 


Amendment Of plaiInt—oonid. 


Tha besos with to amendment must bo 
Pieri as falling under two heads,—jirst, those 

in which the amendment is sought tobe made ab 
- the hearing of the suit and secondiy, those in which x 
is songht to be made before such hearing, or 
which, if the suit were celled on for hearing, n 


were intended to grant an adjournment to enable the . 


defendants to meet the new case set up. 

Plaintiff made an application for leave to amend 
the first paragraph of the plains which, as originally 
framed, all that, by a written of the 
31st Décembeér 1009, the plaintiff agreed to advance 
money to first defendant from time to time on the 
Pinion Aion Jad to be deposited by way of pl 

advances and that promissory-notes were to 
executed. It was clear from the agreement relied on 
that ite effect only related to the first ofthe advances 
and the plaintiff now songht to set up a succession of 
advances made on oral agreements. The question 
was whether such an amendment should be allowed: 

Heid, that the original framin arbres Was a 

ure error due to neglect an “it was not 

raudnient or intended to overreach”, nor could it be 
said to be such an error that the other side could not 
be compensated in costa. 

Held, therefore, that the proper course to take, 
under the ciroumstances war to allow the amend- 
ment and to compensate ths defendanta as far 
ns possible for loss occasioned to them by all steps 
taken inthe action up to the present date having 
become infruotuous. BATURE HANG v. Mauxa Ba 
Tuaw, 4 Buz. L. T. 188 856 


—— rr —— —— Üoewri's power to grant— 
Amendment" when t be allowed —Oicil Procedure 
. Code (Act F of 1908), O. VI, r, 17. 


The Oourt’s power to amend depends upon Order 
V1, rule 17 of the Code, which forthe present purpose 
is identical with Order XX VIII, rule 1 of the English 
Bales, 


* The plaintiff originally sued for the price of goods 
sold and delivered and for interest on such price. In 
January last he applied for leave to amend his ploint 
His claim as amended was for nearly Ra. 12,000, as 
price of goods sold and delivered, Rs. 450 af interest 
and Ha, 2,800 loas by bin on the -re-sale of 
goods of which the defendant" had failed to take 
delivery. Bub fora olerioal error in calculation in 
the first plaini, the amount claimed for goods sold and 
delivered with interest would have been identical with 
the total amount claimed in thesecond plaint. The 
defendant objected to this plaints 


Held, that the vast bulk of the claim remained 
unaltered and the part that was altered related to 
the same and was similer in amount-to the 
part now given up; that the claim as originally framed 
was duo purely to an oversight and was not frandu- 


lent or intended to overreach, and sodsequendy He. 


amendment should bo allowed. 

Duncan Bros, and Oo. v, Jeetmul! Giara Lal, 
19 C. 872, followed. 

The Oourtain Hngland do not refase to grent an 
amendment simply because it Introduces a ngw oase, 
though they do so where this amendment would 

the action into one of & substantially different 
oter, which would more conveniently be the 
subject ofa fresh action. 
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If the amendment altered the nature of the oase, 1b 


shouldbe refused, no matter ab what stage it was- 


sought to be made. 

Buis for Ra. 15,897-7-0 price of goods: sold and 
delivered with interest. STERL BROTHNRS amp Co. Lp. 
v. Cassa: nwan MADHA, 4 Bog; L. T. 177. 827 


aus pleadings—Discretion of 
Cowrt. 


Whether an amendment of the ploadings. is or is 
noi to be allowed, is in the discretion of the Conrt, 
but the discretion is judicial and not arbitrary: and 
an erroneous exercise of it is capable of correction by 
& Court of Appeal , 

Mani Lal Guerati v. Harendra Lal Roy Chowdhury, 
8 Ind. Cas. 78; 120. L. J. 550, relied on. 

. Leave toamend ought to be ted unless the 
party applying isacting mala ; or by his blunder 
has done some injury to his opponent which can- 
not be compensated by an award of costs. Rawal RAM 
v. Baura Raw, 140. L, J. 188 48 I 


Ancestral property—Proof | 372 
Antecedent debt berred by time —Nooessit 


ey 
^ 





Appeal. See Oryit PzoompuER Copt, 1008, O. XL. 
Application to appeal in forma pauperis 
—Hejection of application—New memorandum of 
appeal necessary 160 
Arbitration signing blank paper for 

“ 898 














&ward 
-—— — ———Ühanging form of suit at the appellate 
718 


stage 
Oourt-fee—-Redemption decaree—Oroes- 
objections, by mortgagor for reduction of amonnt 
made payable—Power of Appellate Court to reduce 
amount 198 
——Decrre—Order holding portion of claim 
not sustainable and directing amendment—Reri- 
' sion 231 
——by ore defendant — Dana form of— 
Variation—-Proper decree to be made - 


——--——Insolvency prooeedings— Passing of Pro. 
vincial Insolrenoy Aot after commencement of 
653 


insolvency proceedings, effect of 


——Interference with discretion exercised by 
District Judge under x 17 of the Guardians and 
Wards Act 340 

——~- ——-No legal award in Land Acquisition pro- 
oeedings— Revision 696 

Memorandum of a ip Lisan not accom = 

by copy of decree appealed from—-Validity o 

pool —Deoree——HRevlew ZA RENARE deoreo, copes! 

from 





























Order ararding PAN a for illegal 
attachment 
——~ —— fromm order refusing leave to bid 545 
—— — -—Order in wigdig Jie prooeeding — Notice : 
— Computation of the period. presoribed — Data of 
order—Sending of memorandum to respondent— 
Filing of crows-objections 562 
———— tion suit— Appeal against prelimi- 
nary decree after final decrece 517 
Power of Appellate Oourt— Exercise F 








— —dPÀá 


discretion 


t 


1014 
Appeal—contd. 





putes to arbitration - 


pee Power of Appellate Court to restrict 
' ground upon which appeal is to be heard 212 


sats Pre-emption—Valuation of mit 890 
E — — Receiver appointed by the District 
Judge on the direction of the Deputy Commisaloner 
———— — Remand order 315 


——Snit for possession under s. 9, Specific 

Relief Act and damages 38 
—— —— —— filed in time —Fakalataamah put in after 
period of limitation—-Effect of delay 387 
s- — Valuation of appeal—Relief for declara- 
toty decree in appeal 977 

















—— against decree passed on recien —Jurusdic- 
-. tion of Court, admitting revisio—Review, application 
for —Civil Procedure Oodle (Act V of 1903), O. XLVII, 


rr. 1 (2) and 7. 


A decree onan application for review of 
Judgment is appeelable on the ground that the Court 
which admitted the application for review had no 
jurisdiction to do so. j 

Ramanadhan Chatty v. Narayana Chetty, 27 M. 602, 
followed. 

A Oourt has no jurisdiction to entertain an appli- 
cation for reviety of ita judgment when an appeal 
has been filed against that judgment and the 
petitioner for review has as respondent reosived 
notice of the appeal and can present to the Appellate 
Court the case on which he bases his application for 
review. : 

Sarja Prasad v. Sheo Charan Lal, 70.0. 290 
followed. Usaaae v. Rau Sanat, 140. 0.108. 343 


Forum — Jurisdiction — Offence committed 

within British India—Trial held within British India 
—Subsequent transfer of this territory to am Inde- 
pendest Native State. 


An offence was committed at a place within 
. British India where the accused was tried and con- 
victed. An appeal was filed to the Sessions Judge 
who had jurisdiction to entertain the appeal. Before 





— 


the appeal could be heard, the territory, including the - 


place where the offenos had been committed, was 
transfered to an Independent Native Ohlef: 

Held, that the mere fact that the looality where the 
offence was committed had ceased to be British India 
before the appeal was determined did not take away 
from the Beesions Judge jurisdiction to hear the 
appeal Asthe offence was committed in British 


India, the Seasions Judge had jurisdiction to hear the- 


appeal Mauasm v. Ewpazon,8 4. L.J. 030 585 


FPorum—Jwriediction—8pecific performance, 
suit for — Reizej for cancellation of —Incidental 
reiis] —Power of District Judge to hear appeal, 


In a suit for the specific performance of a contract of 
salu, if the plaintiff asks for cancellation of a sale-deed 
in favour of a defendant-vendee, the #bilef is merely 
incidental to the main relief, anden appeal lies to 
the District Judge Provided thab ihe value of the 
amu claim for specific performance is within hia 


cognizance. 


——— 





: INDIAN OASER. 


— —— Power of Appellate Court to refer dis- 
935- 
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- n et 
Pirthi Singh v Maru Singh, 8 A. L. J. 266, 9 Ind. 
Cas. 570, distinguished. Nirraxakp v. BISHAKLAL 
8 A. L. J. 600 934 


Judgmeni, contents of —Cirii Procedure Coda 
(Act Y of 1908), s. 10°, O. XLI, r. 81—Grownd of 
interference. 


The failure to write & legal judgment as re- 
quired by Order XLI, rule 3], is & good and suffi- 
dent ground for Interference under section 100 of 
the Code of Ciril Prooedare. | . 

Where an Appellate Court concurs in the findings. 
of an original Court, it is ly .important that 
the judgment of the Appel Oourt should con- 
tain the points for determination and the reasons 
for the decision as required by law sinoe the High 
Court is bound in second appeal to accept concounr- 
rent findings of fact. Me Po Gajxa v. RAMANATHAN 
Curry, 4 Bor. L. T. 201 915 


— Jurisdiction —Poiwera of pellate Court 
restricted by original Oourt’s jurisdiction — Appellate 
Court cannot pass sentence beyond original Court's 
power——Bnhancement of sentence—Commutation of 
imprisonment into fine. 

Ib is a rule underlying the whole fabrio of appellate 
jurisdiction thas the power of an Appellate bourt is 
meeenred by the power of the Conrt from whose 
judgment or order the appeal before it hes been 
made, 

Every Oourt of appeal exisis for the purpose, where 
necessary, of doing or causing to be done that which 
each Court subordinate to its appellate jurisdiction 
should have, but has not, done or caused to be done, 
and nothing further. - 

. An Appellate Court cannot, on appeal, poss a sen- 

pence which the original M was not com- 

bto pass. <All jurisdiction starts with the first 

urt and femains aconstant factor thiougbont all 

subsequent stages of ihe sult or proceeding governed 
by it. 

An Appellate Court, which alters a sentence of im: 
prisonment into a sentenoe of fine, cannot inflict a 
fine beyond the maximum which could have been 
imposed by the first Court. Tho altered sentence 
taken a» & whole mustbe ‘such as was within the 


—— 








` power of the original Court to pass. 


e 

Alahmudi Sheikh v. Afi Sheikh, 21 O. 622; Muthiah 
v Empmor, 29 M. 190: 8 Or. L. J. 401, Puramasiva 
Pillay v. Emperor, 80 M. 43, 1 M. L. T. 403, 5 Or. L. 
J. 88, relled upon. - 

The substitution of fine for imprisonment is a 
merciful commutation of punishment, and does not 
constitute an enhancement in the severity of the 
sentence. Srri Rax v. ExPmBox, 7 N. L. R. 109788 


Jurisdiction —Practice — Magistrate passing 
non-appealable senienoe——Subsequent. enhancement to 
mabe it appealable. 


A Magistrate first passed a non-appealable sentence 
on an nooused but atthe request of the accused he 
enhanced the sentence soas to make it appenlable. 
The accused'appeeled to the Seasions Judge who dis- 
missed thy appealon the preliminary ground thal no 
appeal lay as the Magistrate had no jurisdiction to 


anara rani 





‘alter his sentence after he had delivered and signed 


his judgments 
Held, that the Sessions Judge committed an error 


v-— 


* Vol. Xi] E 


Agpeal—ontā. | : 


in holding that he had no jurisdiction to hear the 
appeal. Although the Magistrate had no jurisdiction 
to alter his sentence, yet for the purposes of the 
Beasions Jndge's jurisdiction, so far ns the appeal 
was concerned, ihab was the very mistake which the 
Judge was called upon to correct by way of ap 
Exragor v. KASHAYLAL, 18 Box. L. B. 5203 


— (Criminabl)—Aggregate senlence of 
one month —One month's imprisonment on each 
Sees to run conourrently—A ppeal, whether lies 





against uttal — Grounds. 
of interference—F ull Banch—Point of law referred 
to Full Bench—Power of Full Bench to deal with 
the whole case 132 





—— ———À ——À 





Combination of sentencos 
253 


_ e at — Jurisdiction — Magistrate 
passing non-appealable sentence —Enhancing san- 
tence to male it appealable—Power of Sessions 
Judge to go into merits ^ 615 


— — Permission ba, produce te 











ther evidence 


— 4 





————— —— Banoiionto prosecute— Order 
of Bingle Judge of Ohie? Oourt—-Power of Division 
Bench to hear appeal 1005 


anaman —— — ——- (Jonviction for. too offences 
. — One of the conmctions set amda by Appellate Court 
Duty of Appellate Court to reduce sentence. 


Where a Oriminal Appellate Courtsets aside the 
conviction of an accused in respect of one of 
the several offfnces for which he was tried and con- 
victed by the lower bh it is ita duty to reduoe the 
sentenoe passed on him 

Paramasiva Pillay v. Emperor, 30 M. 48; 1 i. I. 1. 
403; 5 Or. L. J. 83, followed. Prota NARASIMHAM, 
in re, 10 AL L T. 115; 2 AL W.N. 97 798 


—— ——— Jurisdiction — Transfer of 

territory to Foreign State subsequent to conviction — 
Validity of order of re-trial made ia an appeal heard 
before transfer. 


The &ocused committed an offence wifhin the 
Family Domains of the Maharaja of Benares and was 
convicted by the Depaty Superintendent, An appeal 
was made to the Seesions Judge of Mirxapore who 
heard it on 81st March 1911 and ord 
on 8rd April 1911. The 





Benares State came 


into existenoe on lst April 1911 and the territory’ - 


in which the offence was committed was transferred 
to that . State. On 10th April 1911, the Sessions 
Judgo made a refaronce to the High Court recom. 
mending that his order for re-trial of 8rd April was 
made without jurisdiction and that it be declared 
null &nd void: 

Heid, that the order was nariectis valid and was 
made vrith jurisdiction. . 

Mahabir v. Emperor, 8 A. L. J. 680; 11 Ind. Ons. 
585; 12 Or. L. J. 401, followed. EARS r. BAump 
Din, 8 A. L. J. 706 1006 


—— —— (Second). E Baxcarn TENAKCY Act, 
s. 153, 


‘Compe neatiOn — Order in 








nppeal a against tho ordis refusing io grant compen. 


sation 
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—(Second) Concurrent findings Zs ee 








c —---——Disoretion of two Courts 
nbi to be interfered with in second —Docn- 
ment not produoed at first hearing, effectof 289 


: — ——— Interference with discre- 
tion of Oourt 736 
———— ———— Mixed question of law and 
fact—Reasonable and probable cause ° 729 
———-Plea abandoned in lower 











SE 
Se ead 








Court 408 
— ——— — — Question of fact 67 I 
———— — — — Bale procidmation—No in- 

quiry as to value of property . .759 


ee 


-git for land cess 760 


Finding Of fact arrived at 
after consideration of the evidence on the record— 
Second appeal, Anding of fact cannot be challenged in. 


When the lower Appellate Court had, after 
considering such of the evidence as was on the record, 


come to & finding, auch finding could not be upeet in 
second appeal, MANGLI PeasHan r. Maxpiz Das - 











SS — Further appeal Opouna Rot 
urged in the Lower Appellate Court. 


he Chief Court should not refuse to hear argu- 
menis upon a polnb not argued in the lower 
Appellate Court when to pass it over would be in- 
equitable. Dato Mar v. Suxpes, 134 P. L. R. at 








T s o —— Powers of interference of the 
High Oourt 14 ssoond appeal — Question of law— Legal 
evidence - Sufficient evidence for proving custom. 


Where & question arisea as to the existence or 
non-existence of a particular custom and the lower 
Appellate Court has acted upon illegal evidence or 
on evidence legally insufficient to establish the 


alleged custom, the question is'one of law, and the - 


High Oourt is entitled, on second appeal, to consider 
whether the finding is based upon legal and sufficient 
erdenoe, and if not, to upset the finding 

Ram Bias v. Lal Bahadwr, RO A. 311; A. W.N. 
(1803) 112, 5 A. L. J. 456; 4 AL L T. 168, followed. 
BHAHBAX KHAS v. RAHIXAK 538 


Appeal to Privy Council; 
CouxECIL APPEAL. 

Appellate Court—Naw point involving facts 
not proved in first Court - Bengal Tenancy Act (FLI 
of 1885', s 20 —Proof of enhanoement-—-JVAat rent 
there was prior to contract. 


A lower Appellate Court is not entitled to allow 


See Privy 


“an appellant to raise a new caso, which is dependent 


for ita determifation on facts which have not been 
inv and to which the parties havo not 
directed their evidence. 

In order to attract the provisions of section 29 of 
the Bengal Tenancy Act, it is necessary to show bhat. 
there was an e cement of rent, and for that pur. 
pose it is necesse*y to plead andeprove what the rent 
was prior to the contract. 

Whete in a rent suit, the case made by tho defend ® 
ant in the first Court was that the kabulyet set up - 


1016 
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by the plaintiff was not executed by the defendant, 
and section 29 of the Bengal Tenancy Act was never 
made a topic of discussion: Held, that the lower 
Appellate Oourt ought not allow the defendant to 
change his case and plead that the kabwlyat was not 
enforceable in law being in contravention of section 29. 
KuxiiBixen v. Ras Kumar SINGG ~ © 940 


Arbitration—Appeal—Signing blank paper for 








Appellate Oourt—Authority to make 
reference — Death of one of the parties to ES 
ment-— A batement— Hevocation 


-Execution of deoree—Matter iefer- 
‘red to arbitradon—New instalment decree—New 
-decree. capable of execution though old deoree 
berred 457 

——— Death of pariy — Revocation — Memo- 
randum signed by arbitrator —Subsequeni change of 

opinion of ons of them, whether legal—Misuaderstand- 

ing meaning of language wsed in ssamorundum— 

Hinor — Submission to arbitration by Mitakehars 

father-—Subsequent birth of ton — Whether minor sor 

bound by atoard— Benefit of minor —Interests of minor 
son and father io be considered as one-—-Registration 

Act (LI of 1877), s. 17—EBoidence Act (I of 1872), 

s. 82 -Submission to arbitration— Whether registra- 

tion necaseary — Judecial misconduct of arbitrators 

— Waiver of objection — Award — Uncertaiaty — In. 

completeness Accounts—lIsolated items, 


The English Common Law rule that the death of 
one of the parties to & submission to arbitration, be- 
fore the award is made, operates as a revocation of 
the submission by operation of law, has not been 
adopted in India, According to the law here, the 
submission of an ing dispute once validly made, 
is not revocable without just and mfficient cause, 
even in the case ofa submission which has not been 
made & rule of Court. s 

Pestonji v. aia aa M. I. A. 113; 10 W. B 51, 











referred to. 
Whether the | Ford dive of & decoased 
perty is or is not d by, orentitled £o enforoe, the 


contract to refer to arbitration, must depend upon 
the quostion, whether the rightis purely personal or 
E vie to the legal representatire. 

If upon the death ofa to arbitration pro- 
ceedings, his representative in interest becomes a 
party thereto and proceeds with the investigation, 
the award is binding upon him. 

After the arbitrators have delivered their award, 
theirfunctions are at an end, and they have no power 
to correct or aller the award. Buf until they have 
finally published the award, they may makes altera- 
tions therein. 

What oonstitates a completion of the award, may 
depend upon the terms of the submisaion and - “upon 
the facts and circumstances of the ind#idual case. 

Where arbitratars ® memorandum and 
recorded thai the parties shoflld value the properties 
and supply the necesmary stamped paper upon which 
the award was to be engrossed, and order was 
carried out, but after the result of the on of 
the previous day had engrossed $n the stamped 

pied one of the arbitrators declined tn sign it on the 
that he had misunderstood the meaning of 
ere la language used in the memorandum: Held, that 
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when the memorandum was drawn up and signed 
there was no such finaland completed award as 
would exhaust the authority of the arbicrators to deal 
further with the matter. . 

A guardian may submit to arbitration on behalf of 
his ward so as to bind both, himself and the ward, 
but where the guardian is, in his individual capacity, 
& party-to the submission and his interest in the oon- 
troversy submitted heppensto be adverse to that of 
his ward, he has no power to submit on behalf of his 
ward. ‘The matter to be considered in a cage of thia 
description is, whether the submission wak for the 
benefit ofthe Infank if the submissibn is proved to 
es beneficial, the award becomes binding. 

An award must be read in thelightofthe pro- 
before the arbitrators. 

A verbal submission to arbitration is valid, even 
though tatle to immoveable property is likely to be 
affected by the award. 

Though an arbitrator may have been guilty of some 
irregularity in the course of the refererfoe, it will nob 
vitiate the award, if the conduct of, the parties be 
such as shows that they have taived any objection 
on account of it. But the waiver must be clearly 
made out, and the party muat be shown to have full 
none of the defect which he is seid to waive. 

An award must be a final decision of all matters 
requiring determination, and'an arbitrator's failure 
to determine any of them may completely vitiate his 
ad this would be specially the result where there 
is such & connection and inter-dependence between 
the varions matters covered by the submission that 
the decision and disposition of some of them only to 
the exolusion of others would opératé to p 
injustice between the vei r 
Eut this principle no application if the sub- 
fae be construed to empower the arbitrator 
a wards. 


ta ae 96 
is nonetheleés final though i$ does not 
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execute itself or preclude all future © controversies |f . 
to be done bub the performance of» 


ib leaves n 
some m act, it is not faulty for want of such 
flu&lity and oertainty, for thet is sufficiently oertain 
which cnn bo mado certain. ^ 

Accounts cannot be taken piecemeal, isolated 
items cannot be selected and the rights of the parties 
determined thereto without reforénoe to the other 
items in the accounta. Ib is essential that accounts 
should be taken as a whole. Ramzi BAM v. Sania 
Bax, 14.0. L. J. 188 : 48 I 


—— Act (IX of 1899), s. 5— 
Juriediction of arbitrators to inquire and decida 
whether a party to submission had signed i— Where a 
signature represents a partnership, arbitrators 

. can determine who those partners are—Oourt looking 
at evidence recorded by arbitrators, affect of—HMis- 
joindar df parties and of causes of action before arbi- 
trators, effect of —Civil Procedure Coda (Act V af 
1808), ss. 99, 115—Revision— Doctrine of mutuality, 
unhether applicable in India—Party to submission 
allowing ex parte  procesdings before arbitrators, 
propriety of. 

Where a party to submission denies haying c 
ed the submission, the arbitratofs have jurisdi 

to inquire and decide whether the signature is 

his or that he was a party jo the submission. 

Bimilarly, where a signature toa submission i» a 





[191] ^ 
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Arbitration Act—oconcld. 
ngkang DA nana & partnership, the arbitrators 
ction to ‘inquire and decide, who the 

are. 

Àn order refusing to set aside an arbitration 
award based on evidence recorded by the, O urt, 
is not bad in law, because the Judge also looked 
at the evidence recorded by the arbitrators, especi- 
ally where the latter evidenco was filed in the 
caso by the party who subsequently questioned the 
legality of the order. 

*Misjoinder of partios and causes of action, in 
arbitration proceedings, does not, like & trial in 
Court, involve a question of jurisdiction. But if on 
objection being taken to such misjoinder, the arbit- 
rators ignore it, the objection may be urged before 
the Court charging the arbitrators with misoonduob, 
and the deciaion of the Court, on such objection, is not 
open to revision. e : 

Kalicharan v. Sarat Chandar, 90 O. 897, referred 


to. 

The doctrinf of mutuality does not apply in Indis. 
Therefore a submission which violates that doctrine 
ie not vitistod. . ; Í 

To sign a submission to arbitration and then 
to allow the arbitrators io proceed e» parts is a 
fatal p if a party has any objection 
to the jurisdiction of the arbitrators, he should make 
a protest end then go through the whole case subject 
to the protest he has made. 

ya v. Battsley, 8 Q. B. D. 68; 50 L J. Q.B. 1j 
48 L. T. 790; 20 W. H. 375, referred to. KawALEAM 
v. DoXALD Geanam AND Oo. 274 


Arrest of judgment-debtor —When allowable 


Assignment-Life Insurance Polloy—Assign- 
ment for consideration, effect of 954 


— ——— ——— s meaning of ' . 899 


——. — —— ——— of mortgage—Notioce to mores 
` A 8 


———— — — — Hight of third party to im poene 32 
—— —— —— — of right— Personal right 984 


Attachment of ancestral property of & Jai de- 
ceased judgmónt-debtor—-Asseta 375, 376 
*.——— ——— of annulty — Annuity not due— 
Property in custody of public officer 422 
—— ————— — House of an —Mort- 
gage, validity of—Dcoree for sale whether can be 
passea— Bxecution 646 
- — — distake. honest or inevitable—De- 
fence to action for trespass-—Invalid decree— Bre- 
cullon—Aotion for trespass-—Reasonable snd pro- 
bable cause, immaterial 729 
bejore judgment of joint propri ty— 
Application for removal of the attac by another 
buyer from one of the ownera—Value Of attached 
property — Costs in the miscellaneous proceedings not 
to be awarded in the regular cass. , 


The plaintiff sued the judgment-debtorg for moneys 
advanced to them and obtained an attacitmont before 
judgment on certain bricks. They were attached on 
tha fields where they were stacked. The first defendant 
applied for removal of attachment and obtained it, 

e plaintiffs then brought the prosent suit to have 
their right to attaoh the bricks declared, or in the 
plternative for tho value of the bricks. 


w 





ete 
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. The first defendant set up that the attached bricks 
were his, having been bought at different times by 
him for value before the attachment from one of the 

udgment-debtors, to whom alone they were said to 

ve belonged. 

The District Court gave the plaintiffs a deoreo for~ 

` Es. 4,576, being the value of the bricks at the oontract 
rate, which was for delivery ab Rengoon and included 
cart hire to n. . 

Hoe also gave the plaintiffs decree for the costa 
incurred by them in the proceedings for removal of 
attachmentand he allowed them their costs of salt 
oalcalated on the total amount: 

Held, (1) on the facts, thas the bricks wero the pro- 
perty of the judgment-debtor, ab the time of the 
attuchment: ` : 

(2) thet the District Judge was in error in allowing 
ihe plaintiffs the value of the attached bricks at the 
rate in thelr contrach, whioh for delivery in 
Rangoon and included cart hire to , and that 
not more than the value of the bricks atthe brick- 
fields should have been allowed: 

(8) that theallowanoe to the plaintiffs of the cosis 
in the removal of attachment p was not 
Justifiod, aa these cosia had been provided for in those 
proceedings, Ruasmen Missin v. MARBAPPA PILLA- 
YAND, 4 Bun. L. T. 178 8 

DERES Prohibitory order — Judgment-deb- 
tor's debtor not residing within jarisdiction—Debt 
payable outside jurisdiction 417 


—— of property in the custody ofa Court 
—Oivil Procedure Code (Act V of 1908), O. XII, 
r. 52 —Any other attachment irregular and tnaffective, 


A. obtained a decree aguinst B,in the Townshi 
Court and attached B.'s paddy in execution boreal: 
.Bubsequently, O. obtained a decree also againss 
B.in the Sub-Divisional Gourt and attached the 
same paddy by putting the bailiff of the Suab-. 
Divisional Court in possession. The next day tha 











" paddy was sold by the bailiff of the Township Court 


under Á.'sdecree and A. withdrew the mle-procesis, 
On O's suing A. for his rateable share in the sele- 


Heid, that A wasnot liable for taking no notice of 
an irregular attachment. As the attached paddy was 
in the zx of the Township Court, C. ought to 
have made his attachment by notice to thet Court 
under Order XXI, rule 52. Mauma Tauna Bo v. 
Vrnaven Onwrry, 4 Bux. L. T. 193 859 


— But to establish right to attach pro. 
perty —Bale before attachment valid, if bona fide and 
for good comsideration — Fraud — Burden of proof— 
Buddhist Law-—Bale of his share by oo-sharer —Ona 
oo-hewr acting on behalf ofall. ~- 

There is nothing to prevent an owner from 
or any one from purchasing property before ib is 
attached, provided the transaction is bona Ade and for 
good consideration. The burden of proving frand 
rests on the creditor who impeaches the sale, 

A shearer has an absolute right to of his 
own share, evenwhile the property is undivided, subject 
to the right of prg-emption by oo-heira. 

Tha Nw v. Kyo Zan, 2 L. B. W 167, followed. 

It ig common to find one or more co-heirs actif} om 
behalf of the general body of oo-heirs; BUBRAMONIAK 
Onmrrr T. Mauxe Sawa Tus, 4 Bua. L. T. 108. 78] 
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Attestation — Mortgage — Mortgage executed 
before Transfer of Property Act 884 


Award. See ÀRBITRATION. 


Ball— Warrant of arrest— Case pending before Subor- 
dinate Magistrate— Release on Lail —Whkes accused 


appears. 

‘On s complaint made before a Deputy Magistrate 
only two witnesses were examined to prove a charge 
of robbery against the accused, in respect of certain 
samans belonging toa mutt of which he claimed to 
be the head and a non-bailable warrant was issued: 
Heid, that, in those circumstances, s bailable warrant 
should have been issued. MARULA Sippa BIVAMULU 
e. Ruprnnon, 2 M. W. N. 452 614 
Banker and Customer —Appoistment of 

Banker as Secretary and Treasurer of an Insurance 
Fooisty— Banker musing wp Society's moneys with his 
oun—tIneoitency of Banker-—Trust—Provinctal In- 
solrency Act (III of 1907), s. 24—‘Volwnatary pay- 
ment’, tests for determining what u. 


A. and Oo., Eankers, were appointed Becretarios and 
Treasurers of the plaintiff society and in that capaocily . 
had charge of the society's moneys. They, however, 


used the money in their bauking business. A pass ` 


book was used for conveniences, but no cheque book 
was ever issued to the soclecy. On;4A.axd Oo., 
becoming insolvents: 


Held, (1) that the bank was Hable to the society as 
trustees ofthe latter anc that the plaintiff society . 
was not an ordinary customer of tho bank, 


(2) that in the absence of specific evidence of mis- 
a kapalan by A. and Oo, the mere fact that 
they mixed up the socioty's moneys with their own, 
gave rise to no question of voluntary payment to or 
preference of the socioty within the meaning of 
section 24 of the Indian Insolvenoy Act. 


The test of s ‘voluntary’ payment is, whether it 
was made spontaneously by the debtor of his own 
accord,- if so, it will be presumed to have been made 
with a view to give preference to one creditor over 
the others. If, on the other hand, tho pone was 
made under the pressure of a demand m the cre- 
ditor, or because of preasurd from outside 
círoum stances and influencing the mind of the cro- 
ditor, such as the existence of a special agreement or 

ep ted of prosecution, or if the payment 
was made in the ordinary course of business, such 
payment would not be deemed to be voluntary. 
Ramsay & Co, v. Tos OrricIAL Assianen OY Manes 


Benaml- Revenue Bale Law (Act XI of 1859), 
zs, 86, 81 — Bar of suit agawat certified purchaser only 
and not against Avs representative. 

Section 30 of the Revenue Bale Law isa penal 
seciionand should be construed with the utmost 
strictness. It oannot be construed as oxoluding & 

suit against a person claiming throfigh a certified 

. purchaser, and must bo oonfinod to suits against the 
certified purchaser 


Raj Ohwader Okucherbutty v. Dina. Nath Saha, 20. 
W. N. 483, and on of Mookerjea, J. in Motsudds 
Biswas v. Ishan Ohandea Das, 7 ind Oas. 840 at p. 
851; 18 O. L. J. 208at p 295; 15 ©. W. N. 700, fol. 
o 07ed. Japu Nars BARKAR v. HAM NARAIN Gross 
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question, whether 
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Sen Drainage Act (II B. C, o 
), 88. 58 ES Cu payable to C PD 

Mite Seres olde tennres—Different areas 

benefited, 

The apportionment of costa payable to the Collector, 
whether under section 53 or section 50 of the Bengal 
Drainage Aot, is amongst different areas benefited by 
the works. No such apportionment oan be made 
where the whole estate is comprised in patmi and 
dar-pat* and it is the same ares that has received the 
same benefit, In other words, the apportionment 
contemplated applies only when there are several 
senures covering several parcels of land in an esta 
and nob to an estate which is lei in ite entirety to 


tenure-holders and sub-Senure-holdera, JOGENDRA 
Nate Roy v. Nit Kamta MUXSBJEN 6 
— 5. 59 687 











— — — Municipal Act (IH of 1884) 
9.30 — M 28 





8. 34 — Power of com- 

missio 28 
——— —À aia D a ot Recovery 
C. of 1880), mls under — What 

asi at sale—Realisation of security — Limitation —, 

Bengal Tenancy Act (VIII of 1885), Bch LIT, Art. 8— 

Mortgage of occupancy-holding — Subsequent dispos- 

session of rniyat by landlord —Dispossession for more 

than period of limitation, affect of. 

The effect ofa sale under the Public Domands 
Reoorery Act, is to pasa to the purchaser merely 
the right, bile and interest of the persons named as 
the judgment-debtors in the certificate, 

Shekaat Rusain v. Sasi Kar, 190. 783 and Raja 
Koer v. Ganga Singh, 1 Ind. Oas. 197; 18 O. W. N. 
750, relied upon. 

The Act does not contemplate the realisation of & 
socurity. If the Secretary of State intends to on- 
force & security, he must proceed by way of & re-^ 
gular suit, | 

In 1880 an occupancy-raryat borrowed money fram 
Government, In 1808 ls was dispossessed by Lis 
landlords from his holding who since then oone 
tinued in possession. In 1008 the Government b ht 
the holding to sale in execution of a certificate under 
the Publio Demanda Recovery Act for the money bar- 
rowed by*the raiyat, and plaintiff purchased the samo, 
He then brought a suit against the landlords to re- 
cover possession of the holding: : 

Heid, that, the principle of section 28 of the Limita- 
tion Act was ay ea to cases governed by Article 8 of 
Schedule IIT of the Bengal Tenancy Act, and as the 
ratyat suffered his right to be barred by the law of 
limitation, the practica] effect was the axtinction of his 
title in favour of the landlords in 1804, and the plain- 
tf as purchaser at the certificate-sale did not acquire 
any interest which he oould enforoe against the 


landlords. 
There is some divi of judicial opinion on the 
verse on the part 
of a landlord to extinguish merely the equity 
of redemption or also the interest of the m 
NANDKUMAR DOBEY v, AJODHYA Banu, 140.L J. 
| 


465 
8. 10—Notics, gih of 
— Proof — Onus—FEvidence—Ex parte order 
sheet —kvidence Act (I of 1872), s. 114, a (¢)— 
Presumption —Payment in Collectorate of mousy due 
under — ale held subssquently on same day 
in Mofussil— Validity of sale. 


7 





te 


* VoL XI] 


a 


* held by a tenant is 


Rengal Public Demands Recovery 
—oonald. 3 


The service of notíoo under section 10 of the Publio 


. Demands Recovery Act, isa condition precedent to’ 


tho validity of a sale, and the provisiona of the Act 
must be strictly complied with before a sale oan bó 
held valid. - 

Therefore, when the faob of service of  notioe is 
denied, the oxws is on the party alleging service to 
prove it. 

Rakhal Chandra Rai Chowlhari v. Secretary of State, 
T 0, 608, followed. 

The presumption in Illustration (e) of section 114 
of the Evidence Act that official acts have been 
regularly pe: formed, does not apply to such oases. ~ 

An e» parte entry in the order sheet isnot even 
prima facie evidence against the:person who denies 
that the nolite was served. f 


Radhay Koer v? Ajodhya Das,-7 O. L. J. 283, ' 


followed. 

The money fne on certificate was received in the 
Collectorate, &nd'on the same day the sale took place 
in the Mofussil after the payment: 

Hold, that the sale was illegal and did not pass 
any right to the purchaser. NanapwiP UTAMDRA 
NAKDI v. DOLGOBIMDA NANDI ` 472 


Bengal Rent Recove Act (X of 
1549 "m 239 


»Ó s. 105 
———— ———— —— —— 8, TOD 207 
Bengal Tenancy Act (VIII of 1885) 
application of-—Sankhola land 942 





m MÀ aaa A ana aaa S. 5 ci, (5), Sch. 
III, arte 3— Preswaption—Holdeng less than 100 
has—Lemtichon—Limitation Act (XV of 1877), 

H, art. 142 — Sust jor possession by tenant-—WNo 
evidence as to character of tenancy—Burden of proof 

— Whether general or special Limitation applicable, 


Clause (5) of section 5 of the Bengal Tenancy Act 

does not embody a deg tage that where the area 

than 100 bighas, the tenant 

is to be presumed to be a miyat until the contrary is 
shown. 

Where the plaintiffs in a suit for pozseasion of land 
have been proved to be the tenants of the disputed 
land ynder the defendants as their landlords who 
have unlawfully l them, and no informe- 
tion is available as to the origin of the tenancy or the 
purposes for which the tenancy was created, it is for 
the defendants to prove the special ciroumstunces 
which w»uld abridge the ordinary period of limita. 


iion applicable to the omae. TARA Nara v. ISHWAR: | 


CnaxpRA Das' 





————— #.-22 SubD-s. (3) & 

8. I IG- Suit for ejectinent — Trus character of land 
— Oecupaney-right. acquisition of, by ijeradar— Res 
judicata— Competency of frr Court which decided 
previous suit, to be looked to. 


The plaintiffs who sre the lessees from the pro- 
prietor seek to eject the defendants, not on the ground 
that they are not entitled to keep porsession of 
seratt lands against the wishes of the proprietor, bub 
rather on the ground that they are now' trespassers 
as they are not entitled to continue in occupation of 
the landa after tho terminaiion of their «ara: 

Held, that the true character of the lands would 
be material only, if the defendants prove some krnd 
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of agricultural tenancy right thereon, so as to make 
the provisions of section 116 of the Bengal Tenancy 
Act applicable. 

Section 22, sub-zeotion (8) of the Bengal. Tenancy 
Act, prevents an tJaradar from aoquiring & right of 
occupancy in any land comprised in the tjara by any 
means whatsoever, as e. g, by purchase or other- 
wiso ` o 

Itis the competency of the original Qourt which 
decided a former suit, that must be looked to, and 
not thet of the Appellate Court in which the suit was 
ultimately docid on appeal, in makers of res. 
judicata. 

Bhibo Rout v. Baban Rout, 85 O. 858; 7 O.L J. 470; 
13 C. W. N. 859, relied u BAGHUBAR Mauro v. 
H. Mamanes, 13 O. L. J. 





S. 29 — Proof of enhence- 
ment 940 





——— — —— — 8. 52, — Elements to be 
established im case under section B52—Land lying 
within specified bowndaries. 


In order to bring a case within section 52 of the 
Bengal Tenancy Act, the landlord must establish 
the area for which rent has been previously paid by 
the tenant: he must next esteblish the present aren 
held by the tenant; he is then entitled to claim 
‘additional rent in regard to the excess area. 

Before a com can be made between the 
area previously held.and the aren at present found to 
be iu occupation of the tenant, it must be shown that 
the measurement on the two occasions was made 
according to the same standard. : : 

Unless ibis established thatthe rent was a con- 
solideted rent for an area within specified boundaries 
irrespective of its precise quantity, the landlorl is 
entitled to claim additional rent for the excess lands. 

In casos where the history of the tenanoy is not 
known, it may be contended that the land as lying 
within certain specifled bonndaries, was intended to 
bo let out, and tho description of the ores was merely 
an approximate statement. Bat "where itia known 
that the area was ascertained by scientific methods, 
the contantion that the mero mention of the 
boundaries in the kibalyat exoludes the operation of 
section 52, cannot be- sustained. "LakHI NARAIN v. 
Ser Raw Cuoaxpea, 15 O. W. N. 021; 14 C. L. J. 143 


— L— sg. 5 cl. (3) and 
668 — Njectment for arrears — A “of more than 
one year — Ejectment for arrears of b ear — Forfei- 
ture — Waiver. N 

If a landlord receives rent for one year, he cannos 
eject for arrears due previous to that year. 


Therefore, where a landlord suos for nrroara of 
Yent for more than one year, the landiord's claim 
for ojectment*for non-payment of arrears of reht for 
wll the years before the last must bo held to have 

n waived, and & dec?*e for ejectment can be made 
Sone tienen of the arrears due only for the year 
immediately preosding that in which the suit is 
brought. 

Sheikh Peer Bus v. Houarah Ally, Marah 25; Jcye- 
shuri Chowdhra:im v. Mahomed Ebrahim, 14 d. 45 
and Attaucth Midda v. Basudev Midda, 2 O. L. J. ; 
followed. KALAWAND BIKGH v. Goxpat Bixen 974 
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— — — — 8. 81 cl. (D)—0opy af 
notios lo landlo d; filing of, tf compulsory—Depont 
'oof rent. 
There is no law under which the Oourt oan call upon 
a tenant to file, along with his application for deposit 
of rent, a copy of the notice to be served upon the 
landlord. Tara OHARAN Marry v. Pannen OHANDRA 
Mooxxhzxgp, 14 C. L. J. 116 
—— — —— 8. 66 974 


— — — — 88, 95, 98- Conmon 
manager—Right io dafend nut for possession — 
` Necsasity of making co-owners parties. z 


À common manager appointed under the Bengal 
Tenancy Act represents the co-owners for defending 
a sult for declaration of title and recovery of posses- 
sion of immoveable pioperiy, as he is the party in 
possession to the axclumon of the co-owners. And if 
the suit is brought against him within time it la im- 
material whother the heirs of some of the co-ownors 
are brought on the record too late for a suit against 
thom. KraTIBASH Das r. UMESH OnaNDRA, 14 OF 


61 


——— — —— 88. IO4H, III A— 
Buit for declaration that plasntsf ts mot tenureholder 
as recorded but occupancy-raiyat—Bpeciffe Reliaf Act 
(I of 1877), Oh. VI—Declaratory su:t—IAmitation— 
Original purpose of tenaacy—Suirowndiag circum- 
stances and subsequent conduct where purpose sot 
clear—If tenancy originaliy raiyati, subsequent sub- 
letisng not to alter nature of lenanoy. 
A suit for a declaration that the entry as re- 
gars the plaintiffs status in the Record of Rights 
esctibing him asa tenure-holder, is erroneous, and 
praying that he be declared to be an occupanoy- 
raiyat, is not a suis within the purview of. sec- 
tion 104H of the Bengal Tenancy Act, which must 
have reference to an entry of & rent settled in 
a settlement rent rol or to the omission to set- 
tle such & rent, but falis within tho category 
of suits alluded toin section 111A,a suit for de. 
claration of a right under Chapter VI of the Specific 








[m 











Relief Act; and the period of limitation for such a suit 
is six yere. 
Per Chatterjea, J.—The surrounding  circum- 


stances and the subsequent conduct should be taken 
into consideration in determining the original 
purpose -of a tenancy where the same is not clear 
and the terms of the lease are ambiguous. 

Pramatha Nath Kemer v. Nilmoni Kumar, 10 Ind. 
Ogs. 431, relied upon. 

Once, however, the original grant is clearly shown 
to be rayati by a lease unambiguous in ita terms 
or by, other eyes where there is no written 
lease, the mere fact that the tenant subsequently 
sub-let the land would nob alter the character of the 
tenancy. 

Baidys Nath Mondal v. Sudharam Mimi, 8 g. W. 
N. 751, folop ed. Prowona Naru Ror 9. Asm-vp-por 
150. W. N. 806 262 

s——— s. 106-.8cops of suit 
under a, 106— Question between landlords Pa 
bowrimg estales--Quggliom as to MU MR 
rog at date cf final publication of 

€ 1h8 plaint in this case filed before a Settlement 
Officer was headed “under section 106 of the Bengal 
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Tenancy Act”, but in iis form and in the relief 
claimed it was a title suit in which all that the 
plaintiff asked for ia posseaslon by ejectment of the 
defendants, no claim being preferred to correct any ' 
entry in the record of rights: 

Held, that the p s irus remedy was to bring 
a soit in the Civil Court and thus establish his title 
and obtain poesossion. 

As between the landloids of neighbouring estates, 
the only question is as to ion, and that muss 
mean possession at the date of the final publicatien 
of the entry. KALI SUNDARI v. GRIJA Sanxar, 15 0. 








W. N. 076 I84 
$8. IIIA 262 
—— ——- 8. 116 bee 

8. 153 —Second ap 








— Pani Regulation (VIII of 18191, ss. 11, sped ad 

ment of misrmedcata tenure— Where tenure can be 

atoided otherwise than by euit—Intention to avoid— 

Overt fact. 

In a suit for rent the defendant No. 1 was the tenant 
and the defendant No. 8 was said to hold an inter- 
modiate tennre which the plaintiff all he had 
annulled under sections 11 and 15 of the | Regu- 
lation. The suit was dismissed by the. lower Appel. 
Jate Court on the d that the soit was not main- 
tainablo as the under-tenure had not been previously 
annulled by a suit: The plaintiff appealed to the 
High Court: 

Held, that it was a queation such ns is covered by 
section 158 of ihe Bengal Tenancy Act, and that a 
second appeal lay. 

Kureem Sheikh v. Mokhoda Soondufee, 23 W.B. 
268, distinguished. 

Under-tenures &re not $peo facto avoided by a sale 
under the Patni Regulation. But it js olear that 
suit. They 
can be avoided when the purchaser by some overt 
act indicates his intention to exercise his power of 
avoidance. Itis not necessary that the purchasers 
should give any notice or do any act before bringing 


his suit. 
- fiin Bibs v. dfohesh Chander Bagchi, 9 O. 688, 
followed. 

The ole sult itself is sufficlent annulment of 
the defendant No. $'s under tenure. 

Tf the purchaser issues a proclamation under clause 
2 of section 16 of the Patai Regulation. that would 
be an overt act indicating his intention to exercise 
his power of avoidance of any under-tenure men- 
tioned in the proclamation. 

An under-ienure cannot be avoided unless the 


intention of tho purchaser is communicated to the 
under-tenant. KyisHxa PROMODA Daal v. PAEAAULLA 


md zk -85 
EEEE ss. I53 A, I93— 

Jolkar-- Arrears of reni——Ex parte decrese— Deposit of 

moncy admitted to be due. 

The words of seckion 193 of the Bengal Tcnancy 
Act make the provisions of section 158 A applicable 
to a anit for recovery of rent of a jolkar. 

Where, therefore, an es parte decree was passed for 
rent in of a certain jolkar, andthe defendant 
applied to have that decree set aside, ib waa held the 


licant must d it the amount which he admits 
to be duo from to the decroe-holder. Annona 
Paosoxxo MukmmR;km v. NIL Mannan Panti [23 
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Incumbramce— Btatwlory title acquired by adverse 
possessor of part of tenure—Annulment of incum- 
brance— Burt for possession, 

The statutory title, acquired by an adverse poasos- 
sor of a part ofa tenure, isan incumbranoe within 
the meaning of sections 159 and 161 ofthe B 
Tenancy Act, and it oan be abhnulled only er 
section 167 of the Act and notin any other manner. 
», To determine what passed to the purchaser at an 
execution-zale, the Court must look to the sale-certi- 
ficate as a whole, and examine, if necessary, the 











nature and scope of the execution p GoxuL 
Baani s. Dupanpra Naru Sex, 14 0. L. J. 188 453 
= — —— 88. I 6 I y 167 453 

nec s. 170 (3) 125 





—£— — Ba 17 1 —Deoree for renj— 
Co-tenant co-judgmeni-debtor paying deorre for share 
—Tien on gars. 


A co-tenant who is also a co-judgment-debtor ina 
rent-decree cannot heve any lien on the share of his 
oo-Lenant co-jJuadgment-debtor by paying off the 
amount due on the decree from the latter. 

Section 171 ofthe Bengal Tenancy Act is not 
applicable to such a case, because the co-tenant is 
himself the jadgment-debtor and his interest is not 
voidable upon the sale but void. ÀSHUTORH v. ABINASH 
Onampaa, 15 O, W. N. 782 501 


— 8. I7 1—Deerse for reni 
by patnidar against several dar-pathidars—Se-patni- 
dar paying off decree—-Chargs—One entire charge 
against tohole darpatni— Charge not to be split wp— 
Appeal by one dafendani-—Decres, form of—Variation 
—Proper decres to be made. 


A patwidar obtained a dearee for reng against his 
dar-patmidars, which was paid off by the se-patwidar, 
who brought this mit for contribution against all 
the persons interested in the dar-patni: 

Held, that under section 171 of the Bengal T 
Act, there should be one entire o on the whole 
tenure on acconnt of the money paid, that the charge 
could not be split up, and the liabilities of*the several 
defendants could not be apportioned, but that the 
wholó amount paid by the plaintif should be a 
charge upon the entire dar-patm. - 

The first Court apportioned the Hahbilities of the 
several defendants. The plaintiff filed no appeal. 

On the appeal of one of the defendants, the Ap. 
pellate Court modified the decree of the first Oourt 
and decreed the whole amount as a charge upon the 
entire dar-paini: 

Held, shes the xd genset Court was bound to sot 
the matter right m&kethe decree in the only 
form in whioh the law directed it should be made. 
Bani Manuos v. PURMA OnHawpgA Daw, 14 C. L J. 


184 897 

E — — — s. 174 239 

174, . proviso— 

Civil Procedwre Code (Act V of 1908),.0. XXI, r. 90 — 

Application to sei aside sale for irregulority—Bub- 
sequent application to set aside sale on deposit. 

A jadgment-debtor’s property was sold in execution 


of a rent-decree on A 19th, 1910. On August 28rd 
ke put inan application to have the sale set aside on 


a 
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the ground of material irregularity, and on that 
application notice was issued to the decree-holder and 
the suction-purchaser. On September 17th, the judg- 
ment-debtor put in an appHoation under section 174 
of the Act, and the Oourt ordered 
him to make the deposit of the deoree-holder's dues 
and the auction-purchaser’s damages, which were 


. deposited. The case under rule 90 came up for 


hearing on September 24th, and on that date the judg- 
ment-debtor putan application to withdraw from 
the prosecution of that case: j 

Heid, (Per Come, J, Tewnon, J., dissenting) that the 
judgment-debtor was not entitled under the proviso 
of section 174 to make an application under section 
174, and that the application oould not be regarded 
asin iteelf tantamoont to a withdiawal from the 
proceedings under rule 90 so as to justify the setting 
aside of the salo on acceptance of the deposit. 

Sital Roy v. Nanda Lal, 1 Ind. Oas. 304 18 O. W. N. 
$91, 11 C. L. J. 203, lained and distinguished. 





Maxaan Mannan v. Bayory UHAND 757 
PERS —s. 193 123 
——— — Sch. II], part I 
art. 2 (c) 7 pared 
— — — art.3 1 
Ben Vill Chaukidarl! Act (VI 
of 870, B. wy 8. 1 — Chaukjdari chakran 


lauds—What lands are-—" Otherwise than under a 
temporary settlement" —" Assignment’, meaning of— 
Act whsre applicable. 


. Before Act VI of 1870, B: O , oan be applied, ib must 
be shown that the lands which have been dealt with 
aro chawkidari chalran lands within the definition 
given by that Act. . 


The words “otherwise than under a temporary 
sotiloment”, in the definition of chaukidari chakrap 
lands, obviously refer toa settlement by Govern- 
mertand the assignment there referred to-is an 
assignment made by Governmentat the time of the 
sottlement. In other words, chawkidari chakran 1gnds 
are lands which having been assigned by Government 
have not been taken into account in the assessment 
of land revenue,  BIRBAR NARAYAN v. BECRETARY OY 
BraT, 14 C. L. J. 161 


Berar Land Revenue Code, ss. 4 
(17), 78 (2), 223—" Alienated", moaning of — 
Jagir— Confirmation by British Government, effect of 
—Tenancy — Commencement known — Presumption 
under 1.78 (2). 


A Jagir was conferred in the seventeenth oentury 
by the then Sovereign Power on the plaintiffs an- 
cestor. The province was taken under the present 
Government in 1854 and the jagir was confirmed in 
plaintiff's name in 1801. The tenancy of the defendant 
commenced in 1872, about 40 years prior to the insti. 
tution of the present Buit brought by the sagirdar: 

Held, that the presumption under section 78 (2) of 
the Berar Land Revenue Oode, did not arise ax the 
tenancy was” known to have commenced about 40 
yearsago and there was no uncertainty as to the 
commencement of the tenanc. 

Kalidas Laldas v Bhaiji Narain, 10 B. (0 apd 
Lakshenan v. Vithu, 18 B. 221, followed, 


e 
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Berar Land Revenue Code —oonceld. 


Held, further, that section 223 had no application to 
the case. The confirmation of 1891 could not be con- 
“ytrued asan allenation within the meaning of sections 
233 and 4(17) of the Code. Paxpu v. Upnosr Rao 

Y N. L. R. 100 s. 78 (2) ds 
uiia cma etim ae a prion 
e693 


under 693 
Birt—Right to—Birt, nabure of 231 


Board of Revenue Rules (Bengal 
Ch. V,R. 5 593 


Bombay CI Municipal Act (III of 

1888), 5. 9 A.—Butliing let to various 

tenants — Overcrowding—WNotics to abate to be given to 

owner and sot to tenants. 

When the owner of & building has let his rooms 
separately to individual tenanta and these causa 
overcrowding, the notice to abate the overcrowding, 
under sectlon 379 A. (1) of the Bombay Oity Munici- 
pal Act, must be given tothe owner and not to the 
bananta  MuwiciPAL Commrssioxmn v. MATHUBAD 
18 Box..L. B. 640 995 


Bom District Municipal Act (III 
of 1901), s. 3 (7) IO 








; 88. 98, 3 (7) — Erec- 
ing a building" Building, meaning of —He-construc- 
tion—Conatructing sida wall on old foundation 
Inter precation of statutes — Construction of comprehen- 
sive defining clauses. | 

. The re-conatruction of & small wall upon its own 

foundation is nob neceesarily,and asa matter of lev, 

“che erection of & building" within section 98 of the 

District Municipal Act. 

Emperor v. Kale Khan Sardar Khan, 12 Bom. L. R. 

1080; 8 Ind. Cas. 1060; 12 Or. L. J. 1, distinguished. 
Tho role with regard to the effect of interpretation 

clanses of & comprehensive nature, such as those 

efilninge term as "including" something, is that 
hey are not to be taken as strictly defining what the 
meaning of aword must be underall circumstances 
but merely as declaring what things may be com- 
prehended within the term where the ciroumstances 

require they should, 
v. The Justices of Cambridgeshire, (1888) 7 

Ad. & R480 at p. 401; Meus» Jacobs, (1885) 7 B. & Ir. 

App. 481 at p. 408; Mayor of Portsmouth v. Smith, 10 

App. Uas. 864 at p. 375; 68 L.T. 804; 40 J.P. 676, relied 

u 





gon Heaton, J.— When we have a complex structure 
such as o house, the “building” ne contemplated by 
section 98 is the whole house anda single wall of the 
house is not by itself a building but only a part ofa 
bullding. ° 

Jt isa Question of fact whether the re-constraction 
of any perticular wallor portions ofa building is 
substantially a reconstruction of the bpilding. , 

Per Ohaadavarkar, J.— 

A side wall of a house expioasly falls under the 
Act within the definition ofa building; its re-con- 
struction amounts to erecting a building of which 
notice must bo given as required by tie Act. Empn- 
por v. Brat H. Dx Souza, 13 Bom L. B. 404 610 


Land Revenue Code (Bom. 
ct V of 1879), applicability to kasbzt: tennre 
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INDIAN OASRES. 


Bombay Regulation (XII of 1827 

B. 37 —"Investigate the matter asa criminal offe 

— Presence of accused at trial optional — Conviotion of 
indipidual members — Village. 

In proceedings under section 37 of Bombey . 
Regulation XII of 1827, the attendance of the 
villagers against whom action is being taken is not 
necessary. The words in section 37 "investigate the 
matter as a criminal offence" merely mean that the 

should: proceed on evidence and after 
hearing both sides, or giving both parties an oppor- 
tunity of being heard. = 

Section 87 only empowers the Magistrate to take 
proceedings against the inhabitants ofa village. 
When notice has been given to the villagers, the 
Magistrate may make an order ‘affecting the whole 
villages as a community but he cannot maka an order 
affecting only individual villagers The Magistrate 
has no power to limit to a part ofthe village the 
responsibility which attaches undér section 37 to the 
whole 

The word “village” might be oonstgned to mean 
Also a hamlet or any such independent ciuster of 
houses as might be described as a hamlet or village. 
IMPERATOR v. ABDULA Suan, 48, L. B. 269 255 


.O—— —— Talukdarl! Act (VI of 1888) 
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See BugumeE Bubpuist Law. 


applicability of, to basbati tenure 
Buddhist Law. 
——— — Pardiion— (ift — Mutation of 
name-—Notioe to mortgagee of clum — Effect. of a 











subsequent mortgage on family Hon 855 
————— Bale of hiss by oo-aharer — 
One oo-heir acting on behalf of all 78I 


LÀ 








Adoption — Proof e— Two adop- 
tions valid —Evideace of adoption. 
Where it was proved that the plaintiff, who claimed 
to be the adopted daughter ofa Baddhiab couple, 
and had lived with the couple from the age of 8 years 


‘and the plalfitiff'a mother as well as others had stated 
‘that the old couple had told them. thit they had 


adopted the plaintiff and that sho was generally re- e 
garded as their daughter: 

Held, that the adoption had been amply proved. 

Inismuch as even children of well-to-do parents 
often assist in cultivating the family nores, no infer- 
ence against adoption can be drawn from the fao 
that an adopted daughter worked in the fields for 
her adoptive paren ta. 

A second adoption during the life-time of the first 
adopted child is nob prohibited by Burmese Buddhist 
law, though ib {s unusual. Mu Sawe Ys v. Ma Suwa 
Nrvn, 4 Bor. L. T. 168 778 


—— —— Gift by parent toa Koyin on his 
entering the priesthood— Possession taken by donse — 
Gift irrevocable by parenta—Subsequent disposition by 
pa enis invalid. - 

In the case of a gift by parents to their son on his 
entering the priesthood the parents only sell 
and utilize the property gifted, where delivery of 
possession has not taken place and whero the pro- 
perty given remains in posseasion of the parents, 
Where there*has been delivery of possession of the 
property given, tho property passes absolutely to the 

ee and the parents have no longer any power 
of disposal over it, 

Nga Pan U. v. Mi Kyu, 8. J. 30; & o. Ohar Toon. 
1 L. O. 483, distingnished. Ma Hra U t. Ma Aune 
Dox, 4 Bur. L. T, 193 ^ 862 


eman asala 





[1911 ^4 


Vol. X1) 
Buddhist Law — concld, ! 


— — -Íjuooession — Attendance during 
last illness — Giving expenses for funeral ritee—Claim 
to the property of the deceased. 


A Burman Buddhist died, leaving no wife, ohildren, 
brothers or ; the ‘plain who were his 
younger brother's children brought & sult for pos- 
session of the property: 

Held, that the defendant who lived with the de- 
ooased and who admittedly attended him in his last 

ess and also paid the expenses of the funeral with 

e evident intention of recouping himself from the 
ulli Mu in hia 
should be to the plwintiffz who failed to 
attend or visit tos deceased in his last illness and 
whoee neglect was not cured by their attempt to 
borrow money for the funeral, Mauke Sowa THAUNG 
v. Maunxe Tu, 4 Bor J. T. 100 


—— — Succession-—Kanwin or marriage 
portion — Husband-—Parents-tn-taro. 

To constitute a gift of karwmiwin,ib is nob necossary 
that the property should be given by the parents of 
the bridegroom.  ' 

Where a gift of oertain property has been given as 
a kanwin at the time of the marriage ceremony and 
where such pro has been delivered into the 
possession of the bride, the husband is entitled to 
inherit such property as against the parenis-in-law 
even if the bride dies childiass in her curae house. 

Hla Aung v. Ma.B, 1 Ohan. Toons. L. O cu 
shed. Lu Gata v. Mauxe Suin, 6 L B. R. 10 29 
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Bullding, meaning of 610 
Burden*f proof—<Alienation—Khatri Sikhs 
of Ambala Tahsil 406 


——— —— ——— —AÁukhority to adopt—Not 
acted upon for ten years— Adoption supported by 





persons in in opposiog it—Psesumption as 

to factum of anthority 334 
—— — —— — ——Üonstruction of Will—In- 

tention 5 
— — —— ———— Death of an infant son 
—— —— — Khas possession, suit for— 


Plaintiffs title as patwidar admitted Defendant to 
prüve tenancy— Land in suit contiguous to holdin 
af defendant — Shifting of onwa 696 


Mortgage of matt. PP 
by one of two chelas- - Validity 


— — Mortgage "Pede Et 





—Máo— an— => 
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Onus on person out of 
"omms Shifting of onus 711 


LÁ —  —-—Plaimiff alleging unoondi- 
tional taking over of liability 774 


Renunciation of world D 
37 


MÀ M———— ail et 


























a Suthra fegir 
—— Bpecial custom of avert 
Suitto establish right io 
attach pro roperty—-Sale before attachment valid, if 


e and for good consideration— Fraud 781 


— —— Suit by minor to set aside a 
con tract entered into by guardian 523 
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Burden of proof—odncld. 


es —— SE for possession 
tenant—No eridence as to character of Ross 





by 





Loss cod 








wrongly placed — Party 
electing to produce evidence first does not lose right 
to reise the plea of oaus—Walver—Praotice—Both 
parties produce evidence—Question of onws imma- 
- terial 76 


poe aimee ee a adik — 





have mads a mark and thumb impression — Denial oj 
execution — Onus probandi ox platatiff. 


Where an illiterate woman, who is alleged to 
havo pub her mark and thumb impression on a doon- 
ment for Rs, 3,002, denies executing such a document 
bub admits executing a document which she believed 
was for Hs, 400 only, the burden of proof lies upon the 


‘plaintiff to prove consideration and the genuineness 


of the transaction. auxe Bra v. Mauna Po, 4 Bus. 
Ju. T. 208 916 
— 9€ swing for possessipa — 

Defendawi's allegation of tenancy —Demial of plaint- 

is title. 

Ina case in which the owner cf land seeks to 
recover posseasion on the allegation thatthe party 
in possession has no right to continue init, arid his 
title to poaseskion is proved or admitted, he can claim 
a deoree unless the defendant proves the existence 
of a tenanoy which entitles him to retain possession, 

Narsing Narain Singh v. Dharam Thakur, Y O. W. N. 
144, relied upon. 

Where, however, the defendant does not admit the 
title af the plaintiff but gays that he is the tenant of 
another person, the plaintiff must make out & case 
that he is entitled to the lands before the defendant 
oan be called upon to rebut the evidence: of his ttle. 
MOSARAT Hoasatx Kuan v. Benary Lat, 14 O. L. J. 
176 














me — — Plea of payment towards a 
particular debt, 


When defendant pleads payment of a oertain 
amountin satisfaction of a certain debt, the burden 
lies heavily on him to prove not only that he made 
thet payment but also that the seid payment was 
towards that perticular debt. Mauxa Pe v. Maune 
Tun Toa, 4 Bor, L. T. 173 


Burma Boundarles Act (V of 1880), 
85. 5, 6, 11] and [2—Doecision of Boundary 
Officer determines ihe boundaries finally—Bar to 
subsequent clair. 


Whero il was contended that the prooeedings of the 
Boundary Officer determining the boundaries between 
two plots had the effuct of HAIGERHDIDE the boundaries 
of Government only. 

Heid, that the deciaion of the Bonndary Officer 
defined all the boundaries of both the plots including 
the commo boundary between them. ` 

Ma On in v. Tha Yan, 5L. B. R. 7,8 Ind. Cas. 
851, followed. B. Deyv. HALIMA Bur, 4 Bor L. T. 


201 916 
—-— 38.6, 11,12 916 


Burmest Buddhist Law — Husband and 
wtfe—Dicores by mutual seni— Decree for divorre 
—Hisconduct of wife-Swit for parhtion— Share of 
husband— Whether divorce and partition to bP claimed 
ta same suti— Subsequent suit. for partition 1ohelher 





— -lihiterate woman alleged to. 


— 
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Burmese Buddhist Law—conold. 


barred—Civil Procedure Code (Act XIV of 1882), ss 

42, 43. 

À Burmese Buddhist hnaband brought a suit for 
divorce a his wife on the ground of her mis- 
conduct. The wife äle her defence denying the 
allegations as to her misconduct. Witnesses were 
summoned, but on the day fixed for hearing, the wife 
abandoned her defence and, although continuing to 
deny her guilt, consented to a divorce, and judgment 
' wasthereupen given for a divorce “as prayed for": 

Heid, that the divorce had not been by consent, but 
by reason of the wife’s fault and that the proceed- 


ings did not disclose an agreement between husband. 


and wife, butaclaim by the husband on & specific 
ground to whioh the wife in offect submitted. 
After ihe decreo for divorce, the husband 
brought this suit for partition. The shares to which 
the es monid be respectively entitled under the 
: ion would vary according to whether the 
divorce had been epi on the ground of a matri- 
monial offence or been arranged by consent. 

The suit for partition was dismissed on the ground 
that the plaintiff had no right to the partition of 
property unless he asked forit in the action for 
divorce, and that sections 42 and 43 of the Civi] Pro- 

- cedure Code barred the present suit: 

Held, that the cause of action for the divorce was 
the misconduct of the wife, but the oause of action 
for the partition was the divorce of the wife founded 
on that misconduct, that the partition might bare 
been dealt within the seme suit, but the evidence 
was different and the ground of divorce must have 
been first and separately proved as & distinct cause 
of action before any question of partition could pro- 
porly arise, that present sult was not by 
pars Rare and 43 of the Oivil Procedure Code, as the 
claim to a partition msy be founded on the decree 
for divorce iteelf: 

Held, further, that the objection founded upon those 
sections should hare been treated as a preliminary 
point, but as no notice of it was given by the defend- 
ant either inher defence, orat the trial, or in the 
grounds of appeal as fires delivered, she was too late 
to raise the point in the Court of Appeal except 
upon terms which would have indemnified the plain- 
tiff for her omission tò raise it at the proper time. 
Mauxa Pn v. Ma Low Ma Gars, 150. W. N. AUS. 8 
A. L. J. 789; 18 Bom. L. R, 465; 14 O. L. J. s 
W. N. 397; 4 Bur. L. T. 158,88 0.629 497 P 


Calcurta Municipal Act (111 B. c. 5t 
1890)—Imprisomment in default of fine—Datly 
penalty— Seniexce. 

There is no authority under the Calcutta Municipal 
Act to impose imprisonment in default of payment of 
fino, at any rate, for offences to which a daily penalty 
is assigned in addition to the substantive fine. Ba- 
ANTA KUMAR DETI t. ÜogPoRATIOX oy ÜALCUTTA, > 0, 


W. N. 906 
ss. 3 cls.°(3), (39) 
a, D, 351, 449 (11)—Be-erection—Building— 
Tin shed with posts, 


Before the building line was laid down, & shed 
consisting of fouf posta and atin foof stood on 
identically the same t as they did, subsequently. 
After the building lme Was laid down, the owner had 
ooggasidh to take the roof off, and eventually he put 
up a roof either made of new tin or repeired: 
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Calcutta Municipal Act- concdd.~ 


‘Held, that this was not a re-erection within the 
meaning of section 8 (88) (a) of the Calcutta Munici- 
pel Act, that the roof with four posts was not a build. 
ing and that the re-placing of the roof upon the same 
posts did not infringe section 851 of the Act, as no 
portion of any building or wall abutting on any street 
had been constructed withm the building line. TEL- 
PUMDESHUR MITTER v. CoRgPORATION OF ÜALOUTTA 





pman 





449 (11) 


— — 8. 4OS8—Notice to im- 
prove bustee——Ownuer— Nstate rested in — Receiver — 
Direction af Oourt by whom to be taken. 


A notice under section 408 of the Oaloutta Munici- 
pel Act for improving & busies wus given to the 
owner whose estais was in the hands of a Receiver 
i crai by the High Court: 

eld, thas it was inoumbent on the owner to 

a the Rooeiver to ue pe with? the notice, 

after taking the directions o High Court, and, 

on his failure to comply, to apply to tee Court making 
the Receiver a party to his &ppliogi&ion. 








Parker v. Inge, 17 Q. B. D. 584 55 L. J. M. 0. 149; 


55 L. T. 300, 51 J. P. 10, referred to. 

A Receiver is not the owner of the premises ho 
holds as Reoesivar within the definition of the term as 
contained in the Municipal Act, nor is he an agent 
or trustee in that behalf. 

Frak v. Oalcutta Municipal Corporation, TO. W. N. 
706, followed. CongPonmariow or OancurTA v. Kasai 
Arwr Bgav, 15 O. W. N. 108 129 


Cantonment Act (Il of 1802), s. 19— 
Repairs — Procedure— Landlord and tenant — Liability 
— Rent. 


The defendant, & military officer, wasa tenant 
of the plaintM? and had the house ih which he Hved 
oolour-washed at his own inst&npe and also had some 

executed without adopting the procedure 

d down in Act IL of 1902: Held, that he was nob 
entitled to deduct the cost of such colour-washing 
and repairs from therent due to the plaintiff. Dupi 
PuzsHAD v, MarHAaWS, 8 A. L. J. 1000 471 


cantonment Code of 1899, ss. 89, 
1 OQ Inter pretation of Statutes —Btsct. constriction 


grownds— Benafit to kdah nk aan 
ance of amondment—Puture day fine. 

The penal sections of the Cantonment Oode are of 
‘wo rigorous a nature that they must be construed 
strictly in favour of an accused as well as against 
him. 


Tt is no part of the duty of the superior Oourts to 
search throogh a voluminous enactment like the 
Cantonment Code in order to ascertain whether 
-oonviotions are mainiaimable otherwise than under 
the precise sections quoted by the Magistrate as his 
anthority. e 


Where, therefore, a Magistrate convicta undor à 
wrong section of the Code, whether by inadvertence 


- or otherwale, the accused is entitled to benefit of the 


mistake and the Magistrate’s 


orders are liable to be 
wet azide as {logal. E 


4 


~ 


bh 
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Cantonment Code-—ooncld. - l 4 


Tega the amended soction 104 of the Oantoumėni 
who fails to give notice as required by 
89 (1) or fails to comply with any nolice is 
unishabla with fine exten to Hs. 50. A oon- 
Plotion under this section cannot be met aside merely 
on the ground that the accused did not know of the 
Seda of the section, especially where the 
TOND deliberately disobeyed the orders giren tò 
mwe s» 
kn order directing & person, who has erected & 
stracture without sanction, to remore the skructure 
within a certain time or in ‘default to pay thereafer 
& daily flne is improper. If the Magistrate's direo- 
tions are not carried out, then the proper course is to 
institute a further prosecution and allow the accused 
an opportunity of defending himself before the 
furtber fine is imopeseyi, 
Orown v. Gurditta, 18 P. B. 1908 Or. 171 P. I. 
R. 1908 Emperor v. Mirae Bubsh, 10 P. B. 1904 
followed. HxPfzoz v. Srra Ran, 293 P. L. B. jen 


s. 104 139 
Cause of action. See Missonpsr or PARTIS 
AMD CAUSES OF ACTION; HiGHT TO SUR. 


MEN ON TENES y &ooru&l of—Jurisdiction — 
Suit for damages arising out of negligence or mis- 
oondact—Contract 712 

— — —— — — Adjuskmaenb of ‘acoount —New 
cause of action 

—— ——— — —— — —durisdicetion—Buit on a pro- 
note executed in ihe mofwssiü but endorsed at 
Rangoon— Radorsement part of the canso of ru 


—— CR E, 718 
Central Provinc es Land Revenue 
Act (XVIII of 1881), ss. 137, E 


85 
Tenancy Act (XI 

Of 1898), s. 43 —Priority Charge —Landlord'r 

charge jor rent, nature of—Monsy claim—incum- 

brance otherwise binding on Landlord, 

Section 43 of the Oentral Provinces Tenancy Act 
gives the landlord a real remedy, inthe form of a 

enforceable by a suit for sale, as distinguished 
from a personal remedy, enforogable by a money suit 
for errearsof rent. The section gives priority to the 
charge as security for rent an 
money-claim. If & landlord wishes to enjoy the 
priority giren to his charge, he mustenforoe that 
acoording to law. 

A landiord, who, in execution ofa mere money 
decree for rant, ee tenant’s holding 
canpot claim priori 
on the bolding whi Sth is Pap ak pin 

"dass v. Tarachand, 140. P. L. B. 17; Singas 




















Murlidha: v. Lala Premaaraiam, 8 N. L, B. 104, fol-. 


lowed. NATHURAX v. DULICHAND, 7 N. L. B 107 





‘ a 
— Heirospective effect — Interpretation of statutes — 
Ohange in procedure lao— General Clauses Act (X of 
1807), s. 6 (c) and (e). 

The proviso to section 94 (3) of the Central Pro- 
vinces Tenancy Act, 1808, is retrospective in its 
operation and governs all claims for arrears of rent to 
which its terms are applicable from the moment of ita 
enactment, 


GENERAL INDEX. 


pot to the mers. ' 


694 
— — § 94 (3), Proviso. 
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Central Provinces Tenancy Act— ' 
conocld, 


It is a general principle of law that the presump- 
tion against a retrospective construction of a statute 
has no spplication to enachments which affect only 
the procedure and practice of Courts, even where the 
alteration which the staimte makes hax been dis- 
advantageous to one of the parties. 

Doolubdass wv, Ramloll, 5 M. I A. 100; Kalian v. 
Pathubhas, 17 B 289; and Kala v. Narayan, 18 0, P. 
L. E. 143, distinguishod. 

Saraswati v. Horitarwn, 16 C. 74l; Ramdhan v. Ram 
Kumar, 17 O 926; Khusalbhas v. Knbhai, 0 B. 28; 
Mohammad Buhadur Aham v. Oollector of Bareilly, 
1 I. A. 167; 18 B, L * R. 202, 21 W. R. 8318; Pardo v. 
Bingham, 89 L. J. Oh. 170; L. R. 4 Ch. 785, 20 L. T. 
404 17 W. B, 410, relied upon. 

Tho right to sue for arrears of rent does not accrue 
under the T Act but under the general law o 
ooniruob and the fact that the Tenancy Act of 1 
was repealed by the. Apt.of, 1898, therefore, does 
not make the present period of limitation inappli- 
oble. 

Jatindra Nath v Prasanaa, 38 O. 270; 8 Ind. Oas, 
843; 15 0. W. N.74 0 M. L. T.1; 130. L.J. Bli; 8 A, 
L. J. 1; 18 Bom. L. R 1; 21 M. L. J. 93, relied upon: 
BHaxxaRoIR v. BAMCHANDRA,7 N. L. R.1388 — 912 
Cess—Payments made to Zemindar by oocuplors of 

village abadi on marriages whether ground "57 


COSS : i 
Champerty — Agresmeni to provide funds for 
litigation, validity of —Public Policy Assignment — 

Right of third party to impeach, 

There may bo o valid transfer of property for 
the purpose of financing a sult upon terms that 
the property or the prooeeds realized from the 
litigation shall be divided between the transferor and 
transferee, irrespective of the fact whether or nob, 
there wes any agreement for the payment of oon. 
sideration “win or lose”. The duty p the Couri in- 
Huch a case is to determine whether or not the. 
agreement to supply funds isa fair agreement and 
a d inequitable, extortionate and unconscionable nor. 

oran improper purpose as for the purpose 
d UE in litigation or of injuring or oppresaing 
others by encouraging unrighteous suits, — . 

Ram Coomar DE v. Chunder Kanto Mwukerji, 4 
I. A. 28; 2 U. 238, followed. 

Although in ordinary cases, the rule is that where 
an assignee sues on his easignment and proves it, an 
adverse party cannot take ihe objection that there 
was no consideration. Yet this rule doos nob apply 
where the transferor is a party to the litigation and 
pleads that the transfer was fictitious and without 
consideration. 


Manmislamkar Pranjivan v. Bai Muli, 13 B. 6886, 


referred to. Barpo Sanat v. HARBANS, 8 A. L. J. 
932 


553 
Charge-—Li* Insurance Policy—Assignment for 


by 


consideration — Effect of assignment-——O 
Bani 2 of 


deposit of polloy—Prior®y—Notioe—P 
policy 
— One entire charge 
—Oharge nob to be split up 
gr ELA er carin s charge for reni, n. 
lure of — Money claim — Incumbr&noe oth 
binding on landlord 
—— —— — Rateable contribution — Lien on surplus 


sale-proceeds of property subject to charge 148 





against whole darpai 
g hoile pain. 


`n 
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Chargre— contd. 


— — — —Penal Code (Act XLV of 1860', ss. 893, 
PAL Procedure Oode (Act V of 1808), 
s. 687. 

In & charge and finding under section 306, Indian 
Penal Code, the substantive section 8988 should be 
mentioned as well as the supplementary section 308. 
The omission to specify the section would, however, 
be covered by section 687 of the Code of Oriminal 
Procedure. 

Where the heads of charge did not contain & 
mention of thé allegation that two ont of the three 
accused were carrying das and the Judge omitted 
to ascertain from the jary whether they found,asa 
‘fact, that the said two accused were armed with das: 
‘Held, that it was le the overlooked the 
‘serious nature of the e convictions were, 
consequently, altered to section 398 from section 893, 
and the sentences reduced. Onan Hox s. EMPERO 
4 Bor. L. T. 198 : I 004 


Charitable bequests — Public charities— 
Distribution of tramdens and tras amongst members 
‘of testator’s caste and FParasvat Brahmins— Cj pres 
doctrine, applicabiltly of. 

In cases of charitable bequests, the Court has 
no & tomet aside the wishes of the testator and 
substitute another charity in the place of the one 
directed to be established by him simply because 
that one may not be as usefulas some other that 
the Court might substitute. 

In re Harmewji Frami Warden Chas ities, 32 B. 
214 9 Bom. L. R. 208. In re Weir Hoepital, (19010) 
2 Oh. 124, relied 

Bequesta for the distribution of tramdees (brass 
pots) amongst tho members of the testator’s caste 
' Gowths Lohanas and Sarasvat’ Brakmins of Bombay 
and for the distribution of tras (a kind of copper-pot) 
and sugar-candy amongst the Owichi Lohamas and 
Barasvat Brahmins 1n 1440 villages in Cutoh, are valid 
public charitable bequests and are capable of being 
carried out. ; 

Attorney General v. Pearce, 2 Kt 87; Thakersey 
Dewraj v. Hurbhum Nursey, 8 B. 482, relied upon. 
ApvocaATR-(ümSxXaRAL or BOMBAY v. FARDOOXJI, 18 Bom. 
T. By 882 ^ 356 


Charter Act (24-25 Vic. C. 104), s. 
[5 125, 207, 795 


Cheating by personation i 590 


Chota Nagpur Landlord & Tenant 
Procedure Act (I of 1879 B. C.)— 
Notice to quit—Tenant holding over—Ejectment— 
Reasonable notice— Question of fact. 

In Obota Nagpur where Act I B. O. of 1879 isin 
farde, a reasonable notice to quit is necessary to eject 
a tenant who holds over after the expiration of an 
agricultural lease. 

The effect of Ram Narain Bahu v.°Maanugru Urao, 
4 O. W. N. 703, haa been vary considerably weakened 
by the subsequent deciziohas in Swlatw Das v. Jadu 
Wath, 8 O. W. N. 774, and Deo Nundan Pershad v. 
‘Meghw Mahton, d 1. O.W.N. 225; 5 O.14J. 181; 84 0. 57, 

One month's notice is not reasonable. 


What is reasonable notice is a qfestion of fact to 


e be decided by the Court, having regard to all the 


~ ciroumsiancos of the case. Nanpat BrxaH v. Hiwors 


L 
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Civil Procedure Code (Act XIVaof 
1882)—Firss suit for divorce—Second suit for par- 
tition < . 497 


$. 13—Res judicata a4 
between oo-defendanti— Activos. controversy— Finding 
as to title. 


In a prior suit wherein defendant's maternal grand- 
father wes Ist, defendant and the present plaintiffs 
wore 2nd and rd defendants and were impleaded as 

the Oonrt found the title to the disputed 
property in fatour of the present plaintiffs . 

Heid, that tbe present suit was ree judicata by 
reason of the finding in the previous suit. 

Somasundra Mudali v. Kulandairelw Pillai, 28 M. 
457, distinguished. Ramasawur REDDI t. ABBOY 
Curry, (1911) 2 M. W. N. 806 


—— 8. I3, Expl. II —Res 
judicata—Ground of attach aw former swt— Heard 


and finally decided, 


-In order to make section 18 of the*Civil Procedure 
Code, 1883, applicable to a case to which explanation 
II of the on applies, it is not necessary thet the 
mattor of the su ent suit should have been 
heard or finally decided by a competent Oourt in the 
former suit. 

Biigepal v. Pirthi Singh, 6 O. W. N. 889, relied 
upon. 

The plaintiff sued for the ejectment of the de- 
fendant on the allegation thet the defendant's 
interest (wader-rasyati} was an encumbrance which 
he had annulled by a notice under section 167 of 
the Bengal Tenancy Act: the muit was dismissed be- 
cause the nolloe was not served withia the statutory 
period. The plainiiff then brought the mit to 
eject the defendant as a with an alterna- 
tive plow that even if the defendant’s under-raryati 
be admitted to be valid he oan be evicted on notice 
under section 49, which bas been given: 

Held, that the plaintiffs claim to eject the defend- 
ant as a ought to have been madega 
ground of attack in the former muli, and that the 
cause of action in both cases was the same, 
vela ee the plaintiff is entitled to possession of 

was being wrongfully kept out of it b 
the defendants. une 4 

If, however, the plaintiff could show thefthe de- 
fendant’s under-rasya/i was terminated by a legal 
notice under section 49, he would be entitled to eject 
the defendants, BHIRJAN GAZ] v. ANMATTULLAH GASI 


127 
8s. 17, Exp. I—Juris- 
diction— Swit om a pro-note emecuted in the mofussil 
“but endorsed at Rangoon—OCanse af aciion— Bn dorse- 
ment part of the cawas of actton—Residence— Tempo. 
rary— servant. ` 
. The endorsement and. deli ofa negotiable in. 
strument within the territorial its of the jurisdic. 
tion of a Court is snfficient to bring 6 suit on the 
instrument within the jurisdiction of that Oo 
even though the note was executed outside the Hmita 
of the Cours jurisdiction. 
“Oause of action" means and includes every fact 
which, if traversed, it would be necessary for a 
laintiff oo TE to support his right to the 
Juigment the Court. Endorsement being one of 
those facts,a pari of the cause of action arises ab (ho 
place where a pro-note is endorsed. 





ere 
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85. person in Government service, who is Hable to be 
sent to various places and may possibly be left atone 
place for several years, cannot be said to havea lodg- 
, ing, ab the place where he is stationed, for a temporary 
purpose only within the meaning of Explanation I, 
to section 17 of the Civil Procedüre Oode, 1883. 
BoBRAMONIAX ÜnmrrY v. Mauna Po Tra, 4 Bre RI 


188 
ss. 30, 539 — Waqt 
property —Suit for possession and declaration against 





—À 








alienation—Maintainability of swit by residents ofa . 


tocalaty. 

Oertain Mohammedan residents of a Qasba who 
were interested in certain «4f property used for a 
declaration that the property was wagf and that a 
They Vo eae! executed in- Ka it was invalid. 

ey for on of the so 
Th askod for possessi property 

Held, that the smit so far as the declaration was 
concerned was maintainable, as neither section 80 nor 
section 532 of fhe (lode of Civil Procedure .berred it 
but thaé the plaintiffs were not entitled to gok pe 
sion of the property. 

Muhammad dbdslah Khan v. Kallu, 21 A. 187; 
Jamal-wd-di» v. Mujtaba Hussain, 25 A. 081; Kasi 
Husain v. Bajan Balkrishna, 24 B. 170, referred to. 
DAsoXDHAY v. MOHAMMAD ABU NASA, B A. L. J. 2 








GERE MEC 8. 42—First suit for di- 
- voroe —Beoond sult for partition 497 


s. 120, affect of dismis- 
986 





—————————— -— 8. 234 Esmewüion of 
decree —Attathment of ancestral property of a deceised 
Jat sn the hands of Ass heirs— Axzocts. 

When ancestral pro actually comes into the 
hands of the hair and has not been charged 
original debtor in his life-time is not an agset o the 
deceased debtor’s estate which the heir is bound duly 
to apply and to account for ander section 234 of the 
eld Oode of Civil Procedure. 

Hansraj v. Sochst Singh, T9 P. W. R. 1911, 11 Ind. 
Oas. 375, followed, Kastan Bixen v. Muxsm RAM 
80 P. W.R. 1911 376 


- 8 

— ——— ——— ——— 8. 234-— Baecution af 

decrete—Altachment of ancestral property of a Jat 
decea sed, judgment-dedtor —Assets. 

Altho a Jat following the ordinary agricultural 
oustom of the Punjab has powor to alienate during 
his life-time his ancestral property for necessity, bui 
when he dies without exercising this power and the 
property passes into the hands of his heirs, it cossos 
to be n part of the assets of his- estate for the due 
disposal of which the heirs bound to account 
under section 244 of the old Civil Procedure Code, 
JlawsRAJ v. Sooner Sisan, 70 P. W. R. 1911; 183 P. 
L. B. 1011 375 


— 85. 235, 231, 238 
77 


—— —— 8a 245 d», effoct of 
isane of notice 216 














ee 











B. SE ES v6 
notioe TA 


- 558 
187 


s. 257 A 
- 8, 272 
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——— 88. 294, 588 cl. 
(16)— Beecution of decres —Appeal-—Order hea 
y leave to bid. 

o Lern lios from an order refusing to give n 
deoree-holder permission to purchase ata mle ince 
in oxecation of a decree. 

Jodoonath Mundul v. Brojo Mohen hola; 18 0. 174. 
approved.: Ko THA Harm v. Ma Hxvix I, 15-0. Wi 


— 








N. 862, 3 M. W. N. H9; 18 Box. L. R. 694; 14 0. L: 
J. 241 545 P. C. 
— —s.310A 196 





Dc nganan, 








——— 8, ZIO A, whother ap» 
‘plicable to sale in execution of rent decree under 
Act X of 1858 








ss. 311 195, 399 
———— -— 8. 353 653 
— — 8. 375 280 


S. 462—Gwardian and 
^ minor— Uompromise of suit by guardian ad litem— 
Sanction of Court not given —Suit by minor impeach- 
ing compromiue—Veidable transaction — Burden of 


Re aati hb 





A. suit by a minor toset aside a compromise effect- 
ed by tis guardian ad item ig maintainable. - ! 
Aman Singh v. Narain Singh, 30 A. 98, followed. 

Sadho v. Golab Singh, 3 O. W. N. 875, not approved, 

The absence of sanction under section 462, Civil 
Procedure Code, to compromise entered into on 
oshalf of a minor merely renders the decree, based on 
such compromise voidable at the instance of the 
minor but hecen avoid it only in case it is found 
that his interests word prejudiced thereby. 

Ghulam Ali Shah v, Shahabal Shah, 8 P. R. 1905, 
followed. 

Hira v. Dina, 87 P. R. 1895, Bishan Singh v. Mit 
Singh, 17 P. R 18994 Manohar Lal v. Jadunath 
Singh, 28 A. 585;40 L J 8(P.0.); 8 Hom. L. R, 489 
10 0. W. N. 803,90. 0. 219; 1 M. L. T. 210; 16 M. L. 
J. 201, 3 A. L. J. 710, referred to. 

In such cases the question whether or not the 
compromise was for the benefit of the minors should 
be in into Where a compromise entered into 
on be ofa minor is impugned, and the minor 
seeks relief from the Courts, and mima fatis there . 
is no reason to suppose that his guardian was in oollu. 
sion with the former plaintiff, or had any reason to 
admit a claim which was not really dus or in any way 
to aœ prejudicislly to the minors intereata, ib is for 
the minor to prone thab the compromise was not for 
his benefit : 

The examination ofa guardian as to the terms of 
a compromise effected for the benefk of a minor 
does nos amountto & sanction of the compromise. 

Midnipur Zemindari Oo. Lid v. Gobiada Mahi, 8 
O. L. J. 81, distinguished. Dato Mar v. BowDER, 184 


P. L- R. 1911 » 

———— $. NANGI Minor, validity 
of a compromise galered into by next friend ore 
Concealment qf facts not relating to ine property in 
dispute, effex of Judicial discretion, exercise of — 
Duty of Court sanctioning the oom prom ise — Right of 
minor to challenge the compromise im subsequent 
proceediags. 

During the mifority of the appellaflt in this caso a 
suis was instituted by his father on his behalf claim- 
ing ion of certain propdtty against the ro- 

t This sulit was settled bya comprothisce 
agreed to by the mipor’s father on his behalf. Tho 
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eompromise was also duly sanctioned by the Court. 
Under this compromise the appellant got a demee for 
& portion of the property and the remainder of his 
claim was dismissed. The appellant on. attaining 
majority, instituted the present suit asking that a 
decree be passed cancelling the compromise and ihe 
decreo based thereon, that the parties be relegated to 
the positión which they «held before the compromise 
was fled and that the appellant be athorized to finish 
- his case from the stage at which the compromise 
had been filed. The appellant urged-in support 
of his claim that his previous cœase was ro strong 
that he was sure to yin it and the actual reason 
why the appellant's father entered into the compro- 
mise was that the elder brother of the appellant 
kras to be adopted by the respondent's- mother and 
that as this fact was concealed from the Cours, when 
it gave ita sanction to the compromise, the decree and 
the compromise were of no avail; 

Held, that the compromise was duly sanctioned 
by the Court -and a decree passed thereon and that 
consequently it, could not;be set aside. 

Meld, further, thas the appellant could not now ask 
the Oourt to look at the record of the previous case 
to determine whether it was a strong ora weak ono. 
The Court sanctioning the compromise had considered 
tho point in dispute between the parties and had 
granted leave for the compromise after the exercise 
of ita Judicial discretion. No facts in connection with 
the property in disputs between the parties were 
withheld from the Court. Tho Court knew exactly 
what the plaintiff claimed and what the defendant 
dlaimed and after haying considered all tho facis 
relatibg to the propert} dispute and after follow- 
fng the provisions of' law came to the conclusion 
that the compromise was a fair one. The Oonurt 
cannot now go into the facts of the previous 
inso and determine ‘jrkether sanction had been 


ahd whether there had been a: 


ly granted or 
Sn exercise of its judicial discretion in the matter. 


Pibes Solomon v. Abdul Asees, O 0. 687; Jam Autar` 


. Mohammad Mamtos Ali, 24 0. 853; Brooke v. Lord 
oatyn, 65 Eng. Hep. 445, referred to. AwanPAL 
finan c. OnnaBnAz KOWR , 105 
' quarding compensation for improper atlachmeni— 
Appeal. 
A decree which awards compensation for improper 
attachment, is appealable. 
Narasinga Bhakedt v. Govinda Bhakshi, 24 M .-05, 
distinguished. - 
| Tok Nath v. Amir Syngh, 28 A. 8], dissented from. 
KawpAPPA CumtrY v. ÜuimmapPPA Gouxpex, 21 M. L. 


J. 400 

: ——— $. 497 349 

8. 516 — Auard — Vali. 
- dity— Appeal — Arbiralor nguing blank paper for 


as ard. 
When there is no award f faci, qr when there is 


a voldawaid, an appeal will lie from the decree based 
upon it. ` 























When there has been no proper compliance with the 
requirements of scction 510, an award is ineffective 
and void. . s e 


The subsequent entbodiment of the decision of the 
arbitrators in cerisin papers, which already bore the 
e sifoaiure of one ef them and were signed subsequently 

by the othera, vitiates the award. 


_.. INDIAN. OASES. 
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The fact of the absence of.one of the arbitrati 
from a pait of the hearing willvitiate the judicial 
characiét, df the g. Bmxopm Lat v. Pram 
Onaxnxa, 14 O. I. J. 148 ~ 


Trustee cannot be remored : < 
—— 8. 539 — sult by Mo. 
hamedan residents of a Kasba for declaration: as to 

invalidity of sale of wagf property and for poasos- 

sion . 36 
—— —— -m 8. 539 — Tranaferes® of 

wakl property made party to sutt—Whether bound ` 

by decision in the eust— Bes judicata. 

The transferee of a uagf who is -made a 
to a suit under section 530 of the Oode of Ciril 
ure, 1882, is bound by the decision passed in 

the suit and it is not open to him to go behind th 
decision in a subsequent suit. 9 | 
- Ghasafar Husain Khan v. Yawar Hussain, 28 A. 
112; 2 A. L. J. 691, A. W. N. (1906),208, followed. 
MAHORARI v». MUHAMMAD Iswar, 8 A. L. 4. 800 218 
_ ——— S. 839. Trus for publio 
charitable objecta—Swit to remors trustee— Grant 
made ın favour of Nanakshahi geadi by a Muham- 
madar- Ruler for charitable Wakt—Fri- 
dence jor establishing à public trust-~Nanakesahahi 
gaddi analogows toa mutt—Pomttom and power of 

Mahant of Nanakshahi gaddi, " me 

A Muhammadan Emperor granted certain villa 
to a NawakshaM gaddi for charitable purposes; for 
nearly & century the property so granted to the 
gadds was acknowledged to be irütt property the 
object of which was to provide for the mahani, for 
the fakirs attached to the gaddi and for the visitors 
thereto and to provide for the maintenance of 
Jakıra whose duty it wasto travel about arid preach 
the faith of the Guru: Held, (Karamat Hwactn; J., 
dissenting) that the properly was trust property for 
public charitable and religious purposes” and. (he 
mahant of the gaddi was the trustee thereof. «+ - 

Basdeo Ban v. Shri Krishamji, 18 O. C. 70, 5 Ma 
Cas. 1CO5, Basant Das v Genga Dass, 3 O. 0. 840, 
referred to. . 

Per Qhamier,J.—In order that a trust may be a 
trust for public purposes ib is not necessary that 
there should be a trust for the benefit, of the 
publio at large. Ib is sufficient to show. that 
there is a trust for the benefit of a section of the 
publio. 

Jugar Kishore v. Lakshaman Das, 28 B. 650, re. 
ferred to. 

Jt is nob noceszery in every case to produce 
definite evidence of the creation or the origin of a 
trust. 


Per Karamat Husain, J.—(1) (a) The creation of a 




















public or of a private trust, save by making a wakf, 


is unkrown to Muhammadan law. 
(b) A Muhammadan Ruler could not makea sckf 
i i1espect of proparty which was nob his private 


property. < 
(c) The property which is made wakf mrak be 
in existente ab the time of the wokf, the future 


ue was not property which could be a fit subject 
nak. 


` property has fof along period been spent to wupport 


+ 


N 


- --referrpd 
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#jakira_ und visitors is not sufficient to ostablish- 


pablic trust. 
- Kanwar Doorga Nath Roy v. Ramchandra, 2 0, 841, 
to. 

. (8). In the absence of evidence to the contrary, a 
Nawakshaké gaddi is analogous to & «it and not 
to & temple which is the abode of a deity. The 
Mahant 
head of a temple. He is not legally bound to 
spend the income of the gaddi on publio purposes of 
& charitable or religious nature, and is not account 

*able in law. 


Vidyapurna Twriha Swami v. Vidya Nidhi Tirtha 


. Bwami, 37 M. 435, referred to. 
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the gaddi is nob & mere trustee like the . 
. for 7/8ths shere and if B. was not W's 


(4) From: the fact thab a grant was made tos | 


* public charity is not a pure question of 


| mahani it’ does not follow that a public charity was 
created. The question whether certain is . 


All the legal requisites emsential for the oonstitution 
vofe public charity must be established by strong arid 


clear 
declare whéther property is-a publio charity. 
(5) An institution which encourages oele 
tism and offers temptations to crime an 


in order to enable & Court "ot justice £o 


and 
vice 


kot be an institution for public purposes of a 


‘charitable or 
Dazgsuax Das 


—————— 


religious natare. Poraw ATAL v. 


s. 588 (16) — 
‘from order refusing leave to bid 








——— O IUD 


2 (2)—Order holding portion of claim not susthin- 
able and directing amendment 


“Bi 


(Act V of .1908), s. 


putos 6 ACD 939 
————————— — — 8. 11 — Ovi. Procedure 
Oode (Act XIV of 1882), s. 120 —Dismissal for faure 


to appear ım obedience to Court's order- Decres — Bos 


judicata. 
The dismissal of a suit, under sedtion 120 of the 
' Civil Procedure Code of 1888, on the ground of the 
plaintiffs default to appear ino 


Courte’ order, is a decree and bara a an uent salt 


jence to the 


on tae samo cause of action. PUMAMOHAND-v. MOLLI- 


son, 13 Bom. L. R. 058 


———— —— ma mn g, II — Res judicata— 
Directly and substantially in sseue—~ Parties arrayed 


on the sams nda in the former ruit. 


The decision in & former sult ona point of fact, which 
was not directly and substantially in -issue in that 
suit, cannot operate. as res judicata ina subsequenb 
suit as between parties who were arrayed on the same 
side in the former snit with no difference whatever 


between them. 


Krishuaa Nambiar v, Kannan, 21 M.' — referred to. 


A. and B. brought a joint suit agains , heir mother 

. d. and one D. for the recovery of 7/Sth. share in the 

, estate left by their father W. The Ooyrt found that 
B. was not the daughter of W. and that A. alone was 
entitled to recover the whole 7/8tha share, Sub- 
soquently A. mortgaged the 7/Bths share When the 


‘ mortgages sued on his mortgage, 


B. contested the 


claim on the ground that she was entitled to 7/16ths 


share asthe daughter of X. Both the lower 


urta 


found that B. wee M's daughter and was entitled to 
7/18tbe share. The mortgagee contended that the 
question was res judicata by reason of the judgment 


' dn tho previous suit; f p. G 


^ 
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Held, that the former judgment did not operate as 
res judicata i in so far us the rights of B. as the daughter 
of F, wereconcerned. In the former litigation the 
matter was not directly and substantially in. issue 
between A. and B. They were arrayed on the same 
wide and they both pleaded that B. was the dangh 
of W. Further, i$ was unnecessary in that suit 
decide the qu as A. and B. had jointly sued 
aughter, A. 
was entitled to the whole share claimed. How Ati v. 
Baxwux, 8 A, LJ, 807 936 





——À ——— 8. 1I—Ros. judicata— 
Two findings in former-swit—Seoond finding act 
wfoossary to disposes ae case— Whether bars sub- 
sequent suit, 

A. brought a saib — B. for profita of a 
certain plot of land for the year 1813 JF. on the ai. 
legation thai the same eee LO hee by 
O. and D. The Oourt the suit on the 
finding that the profita had not been assigned to A. 
by C,and D. It further fonnd thaé it ‘had not been 
proved whether C. and D. themselvos had been in 
enjoyment of the profis within 12 years prior to 
the institution of the suit. Bubeeqnently A. brought 
& second suit for recovery of the profita-for the 
years 1814-15 F, against ‘the same defendant on the 
ground that he was morigngee in posscasion of the 
share of 0. and D. 

Held, that the second gaib was not barred by res 
judicata, The finding in the former suit as to the 
enjoyment of profite by C. and D. was not a finding 
on which the decision of the oase turned. 

Mihin Lal". Badri Prasad, 27 A. 486; AW. N. 
(1906), 36; 9 A. I. J. 107; Shib Charan v. Raghuaath, 
17 A. 174, referred to. Miser Lan v. MOHAMMAD 
Fina Hosa - 89 


judicata —Matter which might have bes» made a 
ground of defence or attack—Oaxses of action. in the 
sik autiy, vienzity not neccesary. 


zn June 8rd, 1904, A. exeoubed a usufruct 
eed and also a deed of further oharge in 
favour of the plaintiffs. On September 4h, 1905, he 
executed another mortgage-deed tho consideration 
for which consisted of the amounts due on the pre- 
vious deeds and a further advance. In 1000, A. sued 
throogh his next friend for cancellation of the deed, 





. dated 4th September 1005, and for possession of the 


^ Khaw v. Kiwmiya, 82 B. 


property. The claim wad decreed and in execution 
of the decree the plaintiffs were dispossessed of the 
mortgaged gaged property. The plaintiffs brought the 
presant suit for recovery of the property on'the basis 
of the usofructuary uu ln dated ard 
June 1934, 

Held, that the presexb suit was barred by Hxplana- 
tlon IV to section 11 of the Civil Procedure Code. 

A matter in the sense ofa ground of defence or 


‘attack wKhin the meaning of Explanation IV may 


be res judicata, even though it has not been ' DAE 
decided in the prefious mit. 

Kailash Mondel v. Baroda Sundari Dass; 24 0. 
711; LOW. N. 665, distinguighed. 

Bri Gopal y. Pirthi -Singh, 20 A. 110, Abdulla 
10 Bom. L. R. 880; 
Srimut Rajah Moottoo v. ma Nachiar, 1 M. I. A. 
60; 10 W. R. 1 (P. O) followed: e 


` 


1030 


Civil Procedure Code— (1906) —oantd. 


The fact that the causes of action Inthe two suits 
are different is no ground for holding that a matter 
is not res sudioata, 

Bri Gogal v. Pirthi Singh, 20A. 110; Sri Gopal v~. 
Pirthi Singh, 24 A 829; 6 O. W. N. 880; 4 Bom. L. R. 

.837, Mahabir Pershad Singh v. Maonaghten, 10 O. 
682; 16 L A. 107, followed. NawaxisH AHMAD vy. 
Murtaza HUSAIN, 14 0. 0.117 346 


s. II, O. Il, Rr. I, 
s O. XXI, Pa 35— Omarion af relisj —SGecond 
suit barred—Deoree for joint possesrion — leecution 
of decree. 

Where the plaintiff omitted to ask for & relief 
which he could have demanded ina former mit, he 
was barred from seeking the sme reliefin a sub- 
exquené suit 

rder X XI, rule 85, of the Civil Procedure Code of 

1908, has not conferred on Civil Courts s new power 

of granting o decree for joint possession. It only 

. shows in what: manner a decree for joint possession 

should be executed. A right to joint possession is 

a right which existed long before Act V of 1908 

came into force. 


In 1908, plaintiff brought a suit for exclusive 


smarty of certain property. The suib was 
ised on the ground that on plaintiff's own 
statement 


the property was pert and parcel of an 
undivided mahal. In 1900, plaintiff instituted a 
freah suib on the seme c&use of action praying 
for & declaration of ownership, for ion of the 
and for joint possession if the plaintiff 

was entitled to that. 
. Held, that the mit was barred partly by section 
ll and partly by Order II, rules 1 and 30f Act 
Y of 1903. Suso Puan BrikeH v Buora Biran 87 


————— ————— 8, ZO—Cause of action, 
aocrual of—Jurisdistion—BSwst for damages arising 
out of negligence or misconduct—Contract. 











The plaintiff, a reaident of Hathras in the Aligarh . 


District, talegraphed to the defendant, a commission 
bent at Karsohi, to buy aome grain for him and des- 
petoh itby rall to Hathras. Tho defendant purchased 
the grain and despatched it as directed from Karachi. 
He, however, omitted to send the Railway Receipt 
and invoice in time owing to which and to other 
misconduct on his part at Karachi the grain was 
dalivered bo the tiff late, and this caused him loss 
and damage. e plaintiff brought this suit for com- 
pensation at Hathras andit was pleaded that the 
Court in Hathras had no jurisdiction to try the suit: 

Held, thet as the cause of action arose ab Karachi, 
and the agent’s negligence or misconduct oocurred 
there, the Oourt at hras had no jurisdiction to 
ehtertain the suit, Satie Bax v. Ouvma Man 712 
man 88. 43, 45—Court of 

Political Agent of Sikkim —Couri established by 

authority of Governor-General. 

The Court of the Political Agent at Sikkim is a 
Court established or continued by the authority of 
the Governor-General in Counci within the meaning 
of section 48 of the Civil Procedure Code. Zawit 
AHMAD v. MAHARAJA OF Surx, 15 O. W. N. 90» 42 


— —— —— sg. 45 ' * 44 
eo 8. 47 — Cohsent decree 
agninaj dismissed shebait whether binding on 280 


conio 
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——————— S. 07— Mortgage— Decret 
—Propsriy purchased by decreo-holder— "Party to 
suit" —Decree-holder. auction-purchaser-—Proceedings 
for delivery of possession — Termination of emecution 

- prooesdings — Amstation dct (IX of 1908), Sch. I, 

Art. 188, scope and effect of — Transfer of Property Act 

(IV of 1882), ss. 88, 00— Step-in-aid of esecution — 

Application for payment of money deposited — Appii, 

cation for possession of property purchased. . 

A decres-holder, by becoming a purchaser at a salo 
held in corak GF hig cues, does not cease to be a 
party to the suit within the meaning of section 47 of* 

Madhusudan Dass v. Gobinda Pria Ohowdhurani, 27 
O. 84; 40. W. N. 417; Ram Narain Sahoo v. Bands 
Pershad, 81 O. 787 at p. 749» Kammatha Ayyar v. 
Uthumanea Rowthan; 25 M.439, followed. 

Bhagwak v. Banwari Lal, 6 M. L. T. 185; 31 A. 885 
6 A. T. J 71; 1Ind. Oas. 410 (F. B.) dissented from. 

Prooeedings for delivery of possəsaion to the 
&ucLion-purohaser are p i in execntlon of 
a decree and fall within the scope of sdbtion 47 of 
the Oode. 

Madhusudas Diss v. Gobinda Pria Ohowdhurani, 37 
O. 84, 4 0. W. N. 417, Ram Narnin Sahoo v. Bandi 
Pershad, 81 O. 787 atp, 742; | v. Banwari 
Lai,5 M. L. T. 185; 81 A. 82, 6 A. L J. 711 1 Ind. Cas. 
410; Kattayas Pathumayi v. Raman Menon, 20 M. 740, 
Muttia v. Appasami, 18 M. 504, relied upon 


In the case of a mortgage-decree for sale, the 
execution proceedings do not terminate with the selo. 
If the sale proceeds are insufficient, the decree-holder 
must take further steps to recover tho balance of 
the deoretal amount. è 


Article 188 of the Limitation Aci does not override 
the provisions of section 47 of the Code. The two 
shonld.be read together. Where the auoction-pu-chaser 
is also a party do the suit in which thedecree was 
passed, his claim for delivery of possession of the 
property purchased by him must be determined by 
the Courtin the execution department. Where the 
auction-purchaser is a third party, itis open to him 
to bring a suit for n, and such a snit will 
be governed by Article 188 of the Limitation Ac. 

Where the execution of a decree is barred at tho 
date of a suit, the suit cannot be treated as a pro- 
oeeding- in execution. 

Obiter Dicta, 

An application by a fadgment-oreditor for mro 
to him of money which has been paid into Court on 
his account in execution of his decree is an appli- 
cation to take a step-in aid-of execution. 

Bapuchand v. Mugwirao, 22 B. 340, relied upon 

When money is paid into Oourtin satisfaction of a 
decree, bhe execution of decree with regard:to such 
paymentis noè complete till the money has been 
actually paid by the Court to the judgment-creditor. 

Koormayya v. Krishnaexa Naidu, 17 165; : Paran 
Singh v. Jawahir Singh, 6 A. 866; Susan Singh v. Hira 
Singh, 12 A. 300 (F. B.), relied upon. 

Annpplication by a deoree-holder to be put in 
Poison of thé property, which he has purchased 
in execution of his deoree, is s-step-in-aid of execution 
of that decree. 

Bariatoolla Molla v. Raj Kumar Roy, 27 0. 700; 4 0. 
W. N. 681; Lakshmanan Ohethar v. Kannammol, 24 M. 
185, Moti Lal v. Makund Singh, 10 A. 477, relied 
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upon. BapamHIv Mamanu v, NABATAN Vira, 18 











Box. L. R. 661° 987 
E —— s. 48 635 
Frowd-— Imitation». - 


The effect of the provivo embodied ín clause 20f 
section 43 of the Oode of Civil Procedure, lvO9, iz 
that the bar to execution created by the first clause of 
the same section is removed fora period of twelve 


*yearsfrom any date on which ibis held that the 


- 


Judgment-debtor has by fraud prevented the execu- 
tion of the decree. 

Brinath GQuho v. Yusuf Khan, 7-0. 668, 9. C. L. R. 334, 
distinguished. Mornsrw ALI v. Masoom Aur, 8 A. L- 
J. 1080 - 672 


of ak agriculiwrist —Moríigage, validity of—Deoree for 
sale whether can be paseed-—KFeecution— Whather 
s. 60 applies to mortpage-deoree, 
| By the Pull’ Bench (Banerji, J. diesenting):—The 
house of an agricalturist, not being a house appur- 
tenant to his holding, can be validly mortgaged and 
a decree for sale capable of execution oan be passed 
on foot of such mo , notwithstanding the pro- 
visions of section 60 (1) (c) of the Code of Olwll 
Procedure, 1008. HBeotion 80 of the Oivil Procedure 
Code, does not apply to the execution of & mort- 
gage decree, - 
Per Rachards, O. J.—It would bea very strained 
construction to give to section 60, Civil Procedure 
Oode, to held that it applies to the execution of mort- 
gage-decrees; it is not intended by the proviso to 





eae 








. section 62 to render the sale or mortgage of the house 


of an agriculturist illegal. Under the provisions of 
Order XXXIV, rules 4 and 5, a mortgagee is entitled 
to a decree for sale, and he is entitled fo execute such 
deoree notwithstanding the provisions of section 60 
(1) (e) of the Code. 

Per Banerji, J.— The Legislature clearly intend- 
ed that no Gourt should sell a house belong- 
ing to, and occupied by, an egriculturist provided 
that the house is of the description mentioned in 
clause (c), of the proviso to section 60, and if makes 
no difference in the power of she Court whether the 
house was mortgaged by the sgrioulturist for the 
debt or was not so mo 


Ramdial v. Narpai Singh, 8 A. L. 7.190, 9 Ind. Oas, > 


931; 38 A. 188; Gulsari Lal v. Bhekhari, 8 A. L. J. 83, 
note, referred to. . : 4 
Per Twdball, J.—fection 60 of the Code of ivil Pro- 
cedure does not apply, and was never intended to apply, 
to the caso of a morigage-decree for the execution of 
which provisions are made elsewhere than in that 
section. Buona Nats v. Kisnons, 8 A. L. J. 1015 


s. 73 187 
—— ——— -— Ba 92--Pabli charity, 

















suit relating to—Consent of Advocate-Gensial ob. > 


tained io institution of suit as originally framed — 

Amendment —Addriion of new party and new reliefs 

—Preeh sanction requisite. 

The sanction of the Advocate-General, which is s 
condition precedent to the institution of a suit under 
section 03 of the Civil Procedure Code, is equally a 
condition precedent to the amendments of the a 


more especially if by the amendment & party or 


Ld 
® . 
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parties are added tothe suit and other reliefs are 
plaimed against such added parties. 

, Where sanction has been obtained to the institution 
of a suit as originally framed but the amendment 
refers to a cause of action which aroso after the 


- institution of the suit and the reliefs claimed againat 


a newly added defendant are distinct from the 
reliofs claimed originally the other defend- 
anta, the amended .suib against ihe ‘newly added 
party is not maintainable without the fresh sanction 
of the Advocate-General to the institution of the suit 
as amended. 


Attorney-General v. The Ironmongers’ Company, 2 
Bosy, 813; Attorney-General v. Fellows, 2 J. and W. 
2545 Sayad Hussein v. The Collector of Kaira, 21 B. 
257; Gopal Dey v. Kamao Det, 26 A. 163, relied upon. 


ABDUL Rauman c. OíAssux EBRAHIM, 18 Box. L. R. 588 


726 
e -—— — 8. 92—Trust for public 
purposes of charitable or religious nature, what oon- 
siiiutes—Oreition of trust—Hinds Law —Badowment 
—-‘Bapress or constructive trust” —Üonsiruciton, 


Per Karamat Husain, J.—' Tho mere fact thatthe 
income of certain property has been spent for a long 
period in feeding an idol and in main and 
taking care of jakies sain tag ig nob sufficiant to 
constitute e trust for public purposes of a charitable 
or religious nature. It is essential shat evidence should 
be forthooming ‘that a trust was created for such 


purposes. 

Per Piggott, J.—The words "any express or con- 
structive trust” in section 02 of the Civil Procedure 
Code, 1908, should be construed liberally and in œ 
sense as favourable as possible to the assumption of 
jurisdiction by & Court under the said section whero- 
ever there is fair ground for affirming the existence 
of & trust. 

Where the income of property was to be devo 
to the maintenance of a temple in a certain town, to 
the due performance in that temple of acts of wor. 
ship of a public nature, to the maintenance ofa. 
monastery or asthal connected with and dependent 
upon that temple and occupied by devotees whose 
pc pud: m be to look &fter the temple 

bes, an y to the es of charit 
sumably in the shape of f to any salibus. CHa 
dicants or pilgrims who might present themselves ai 
the temple or asthal’ and claim entertainment as 
such, such purposes might reasonably be held to be 
public purposes of & charitable of. religious nature 


within the meaning of section 92 of the Ciil Pro- 
cedure Code, Goran Das e. Sarva Das 303 


— —————— $8. 95, 104 (g), 
104 (2) —OCompensation —Ordsr in appeal against 
the order ‘refusing to grant compensation —Hecond 
appeal, e - 

Whare'a Divisional Court differs from a Court of first 
insi&noe, and grants an order for compensation under 
section 05, Civil Procedure Code, purporting tu act 
under thet section, the order mus be taken to be an 
appellate order under dection 104 (g) and ‘under the 
duthority of: Bauso 2 af seokion 104, it is not appeal- 
able. .O V. O. T Finx v. Bara Bra, 4 Bun. i T. 0S 


917 
2749 
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ne nt —— —— 858. 99, 107 — Second 

Schedule of Ovi. Procedure Code, 1008, part of the 

Code — Arbitration — Appellate Üowrt — Authorsty to 

make reference — Death of ons of the parties to agres- 

mont— Abatement —. Ion. 

The second Schedule to the Oode of Otvil Procedure 
is as much an enactment asany other part of the 
Code. If parties toa suit agree to refer their dispute 
to arbitration ih an Appellate Court, that Court oman 
to refer the dispute to an arbitrator under niin 
8, Bohedule II, of the Code, and if it omite to 


the defect cannot be cured by section 99-of the Code. 


The authority of an arbitrator is not necessarily 


revoked by the death of one of the parties to & pro-. 


posed arbitration. Datra v. Kumpv, 8 A. L. J. 678 








—————— —— — — - 8. 100—Advarse possea- 
sion — Mired question of law and fact 185. 





ee 


——————— 83. 105, 115, O. 
XLI, r. 23—Appecl—Remaad order — Second 
appeal tohen lres—Revision—Interference with remand 
orders - Punjab Courta Act (XVIII of 1884), ss. 40, 
TO0—" Varied or reversed otherwise tian as io costs”. 
An order of remand is appealable only in ceses in 

which the decree, which would have beon passed by 

the Appellate Court, had thas Court, instead ofre- 
manding the cass under Order XLE, rule 28, of the 

Oivil Procedure Oode, decided the whole suitand 

pessod a dearse, is appealable. í 
Where an Appellate Court has remanded the case 

under Order 

the decree, whioh might have been 


decree of the Court below. 


In case whereitis impossible to sey whether the 


order is appealable o not; it must be held that no 
express provision for db o hag been made and fhas 
the order is not iy ape 
_ No appeal lies from an gh NANA AN by 

an Ap Courtin & land suit of the Jurisdictional 
value of Ra. 707, ora Small Cause Suit of the Juris- 
dictional value of Es. 1,170. . 

The H 
of remand on the revidonal side. 

Ali Bakhsh v. Ohuhar Singh, 101 P. BR. 1910; 8 Ind, 


Cas. 1157; 41 P. L. B 1911, followed. Fam AHMAD 


v BADAR Din, 187 P.W. R. 1911; 50 P. R. 1911; 
P, L. B 1011 
—————— — — $8. 107 


8. 109 cl. (a)—Final 
65 


aT? 














2 of 
Court below— Reasons RUIN ene NOE ques- 
tton of law. z 

Where the decree of ib NGE Court affirms 


that of the original Court, but on ne 2 arp 


it isn tor tfe applicant for leave oa 
to the Privy “to show that the appeal in 
some substantial question of law. 


essadWg-v. Kashi Ram,-25 A. 109; 30 I. Mp 


referred to. Banea OCOHANDRA 


Daig v. 
Barassi, 13 C. L. J. 501 . ; 


PuxaAI 
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LI, rule 23, it iz impossible herd 


. ment of the principal and costa only. 


h Court should not interfere with orders 


935: 
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Si ee ——— 88. 115 125, 231 
: 274, 315, 616 
— — —— —— $, I IS —Revisios — Ma- 


terial srregulariiy — Wrongly placing burden of proof 
—Burdén of proof—Pilaiahf allagiag unconditional 
talnag oper of hability. 
The placing of the burden of proof on ihe 
party amounts to a material irregularity and justifies, 
intervention in revision under section 115, Code of, 
Civil Procedure. 


A éwéd a debt to B. B. alleged that 4 "a brother O.- 


unconditionally took over the liability. CO., replied he, 
only dtoset off -the amount against the ‘price 
of bricks which B. might hase from him: 

Held, that the burden of proving that the lability 
was. tdken over anoonditionally was on B. Maune 
KAN Pa v. Mxuxo Bax Kyi, 4 Bun. L. TT. 158 774 


132 — Commission — 
Feamination af party to suit or proceeding— Applsca- 
tion of section. 

The provisions of sation 188, Civil Procedure Code, 


i cea Sa a A 
# 


are- “not restricted to the examination of witnosses.' 


They apply also to parties to suits or 


before the Court, HaHXAT-UM-NIESA BEGAN v. AHMAD, 


385, 554. 


HUSAIN SAHIB 
——— ——-—— $8. I4 1 


———— ————— 8. 151] — Power of re- 


mand 
—————— —— 8. 152, O. XXXIV, 
'rr. e. 3—Amendmeni of deoree—J urisdichon— 





Decree —Judgmeni—Material irregularity. k 


In a foreclosure suit, the plaintiff sued' for a 
decree for principal, interest and costa. The Court 
decreed the suit with cosia and ordered that'tke' 
defendants should within six months pay ihe som 
due as principal and oosts and failing that, the mort- 
gaged property*should be foreclosed. According to 
the. above order, a decree was prepared and in the 
decres‘tha words contained in the segond half .of the’ 
order were followed so the docree provided for pay- 
The dearee- ' 
holder appHed for amendment ani prayed that in- 
the judgment the words “with interest” might be’ 
added and the decree amonded accordingly. The” 
Subordinate Judge corrected the decree but thd 
not add+the words ‘with interest’ in the judgment: 


Held, that the Subordinate Judge acted with' 


material irregularity in exercising his jurisdiction in 
this matter. The judgment as it stood did not direct 
payment of interest and unless the judgment was 


amended, the decree could not be amended so Mato 


include interest, BAM GHULAM t. Sansoo PRESHAD 


896 
0. I, rr. I, 10—Suitt 
by person having wo right to sue—Person having’ 

: right whether can be joined as plasatiff, 

A person who has no interest in the mbject-miatter 
ofa suit end, therefore, no cause of action to institute: 
the suit cannot bring asuit and afterwards, in order to 
give himeelf a of action, edd the name of some 
person in whom a right of action exists. 

The power given by the Civil Procedure Oode to 
add parties as plaintiffs is limited and no person 


- 
ere 








. should beadded as a plaintiff unless his presence: 
. before the Court is n 


60686877. 
Bhanu Tuka Rod Shet v. ‘ Bathe AAEN PONT RRF SU! 
B. 687, followed.- 


z 
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[Gopal Das Agarwala v. Budres Das Sureka, 38 C. 657; 
10 O. W. N. 662, Bubbarawa Iyer v. Vaithenatha, 88 M. 
116; 7 M.L.T. 185, 5 Ind. Oas. 981; Kishnabat v. The 
' Gollector and Government Agent, Tauwjore, 30 M. 410; 
2 M. L. T. 447, referred to. ABDULLAH Baa v. ABDUL 


Hasax 223 
= aec OQ. I, rs 10 163 


> 0, I y r. IO-Ruit by 
paai having no right to sue—Addition of person 
ving 223 


right to sue 

Stee Ne pe ee ee a 0. I, r. 10, 0. 26, 
ra I3-—Partiton decree—Death of defendant— 
Abatement of susit—~ Application to set aside abatement 
not made in tune—Application for ismus of commis. 
sion-—Inherent power of Court—AU parties to be 
before Court in partition cases — Addition of parties — 
Iéwitatios Act (IX of 1908), Boh. I, Art. 171. 


A partition decree was obtained on Sth April 1892. 
One E, mhò was a defendant in the suit, died on 18th 
October 1898, leaving him surviving a minor son the 
applicant, who attained majority on 7th February 
1907. On 10th April 1010, the applicant made an 
application forthe issue of a commission to make a 
partition according tothe rights declared in the 
partition decree: < i 

Gelt, (1) that the mit abated as soon as the Civil 
„Procedure Code of 1908 came into force so faras re- 
garded the applicant's father who was & party, and 
the application to seb aside the abatement by adding 
the applicant as the legal representative, not having 
been made within 60 days, was barred under Article 
171 of the Lipiteation Act, 1908. 

(2) That the applicant should be added as a defend. 
ant in the suit, being bound by all the proceedings 
up to date, asin a partition suit all the parties ahould 
be before the Court and the spit had actually reached 
the stage of a commission to divide the property and 
the applicant wra a sharer. —. 

Nothing in the Oiril Procedure Code, 1908, limits 
“or affects the inherent power of the Court to make 
such orders as may be necessary for the ends of jus- 
tice. Under rule 10 of Order J, the Court may, at 
any stage of the proceedings, order that thg name of 
any person, whose presence may boneoessary in 

er to enable the Oonrt eff y and oompletely 
to adjudicate upon and settle all the questions in- 
volved in the suit, bo &ddel LAKHMIOHAND v. KACHU- 
BHAI, 18 Box. L. R. 517 59 
aR ad TQ O. 2, rr. I, 2 87 


“O. 2, r. 2—Sister suing 
for half share of property—Omission to include 
certain paroels in suit—Subsequent suit to recover 
property lefw by deceased sister 35 


d 








appuie ne mA Ah i HM n 





——— ——— — —— 0. 5, rr. 16, 17, 
19 and 23, O. 9, r. I3 Oopy of summons 
afísed on the outer door of a sorong howse— 
Seroice— Declaration or order under the last sen- 
tence ofr. 10, which Ocurt oan make—Ex parte 
deores to be set aside when summoys not served 
properl y. 

A. declaration or order as to the service of summons 
under the last sentence of rule 19, Order V, can 
also be made by the Court to which the summons has 
been sent for service, as that Court is in the best 
position to decide whether ihe process has been duly 
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served or: not There may, however, be cases in 
which the Court originally issning the summons 
may find it PATA to re-open the question of 
Service and to decide thereon. Bab such oases 
should be rare and the Oourt issuing the process 
should only ach upon good and strong evidence be- 
fore it. 

Roma Nath Bural v. Guggodo Nandan Sen, 28 O 889, 
not followed. S 

A Oourseat Ama sont summons to a Muttra Court 
for service on defendant within the jurisdiction of 
the latter Court. The process server endeavoured 
to effect service under rule 16, Order V, Oivil Pro- 
cedure Code, but that being impossible he acted 
under rule 17 but committed an error regarding the 
house upon the outer door of which he affixed the 
copy ofthe summons. On receipt of tho process- 
server's return that he had effected substituted 
service under Order V, rule 17, the Court 
examined him and declared, under the last sentence 
of rule 19, that the summons had not been duly 
served. On the date fited for h of the case 
e a the defendant at Arga, the Oourt of the la 
p disregarded the declaration of the Muttra Co 
and coming to the conclusion that service upon de- 
fendant had been properly made gave anes parte 
decree t him. - : 

Held, that the view of tho Muttra Court that the 
wervice on defendant was insufficient was right 
and, therefore, the es parte decree should be set 
aside. DwarkA Prasap v, Bary Moman Lat, SA, I. 


J. 715 39 
“23. 0. 5, rr. 17, 6 
——~ —————Q0. 5, r. 25-—8vm. . 


— 
~ mons— Defendant residing in foreign lerritóry—Sum. 
mons sent by registered post — Return of co? er 
as“ rejused "—Berrice proper-—General Olauses Act . 
(X of 1807), s. 37—" Bend." 


A summons was sent by registered post addresscd 


to the defendant at Navalgarh in the State of Jaipur 


and purported to have been sent in accordance with 
the provisions of Order V, rule 25 of thé new Code 
of Civil Procodure. The cover was returned with 
an endorsement signed by the postman as follows; 
“Refused to take.” There was evidence tb show that 
the defendant was residing at Navalgarh about the 
time when the oover con the summons was 
sent to him. On the question whether:there was 
proper service of fhe summons : 
Held, that the cover was p ly addressed and 
as it was duly stamped, aon aid registered, 
Oourt was entitled to draw the inference indicated 
in section 27 of the General Clauses Act and to hold 
that there was sufficient service of the summons. 
Jagannath Brakhbhay v. J. B- Bassoon, 18 B. 006, 


Aga Gulam Fusain v. Á. D. Sassoon, 21 B. 412 at p. 
418, Jogendro Ohunder Ghose v. Dwarkasath Karmokar, 
15 0.0681; Fakir «d-din er. Ghafsr-ud-din, 28 A. 99, 

The Court must be guided in each case by its 
special circumstances as to how fart wil] giro effect 
to the return of g cover endorsed "refused" or words 
to the like effect. Itinimpossfble to lay down any 
hard and fast rule either precluding the Comt fron 
accepting that as pervice or laying down any pari- 
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cular evidence supplemental to thas return so 
endorsed on the cover, which would be suficient to 
satisfy the Court thas the summons has been served. 
BALURAM v. Bar Pammanal, 18 Bom. L. R. 323; 85 Box. 














$13 351 

an, 0. 6, Ta 17 eats 
— ÀÁ— O0. 9, r. 2 3I7 
"S 0. 9, r. s O. 
‘ 48, r. I (2)— “Falur,” memng of — 


Omission to pay process-fee within time faed by Court 
jor the purpose— Subsequent payment before date of 
keari 


ag. 

The failure contemplated by rule 2, Order IX, of 
the Oiríl Procedure Oode, is not confined to an entire 
omission to p&y the requisite Court-fee but includes 
also a failure to pay the fee within the time which the 


Court is 
XLVII, 1 (2) of the Oode. 

ntly, where a plaintiff fails to pay the 
Court-fee within the time Axed for the purpose by 
the Court, the Court can dismiss the suit under 
Order IX, rule 4, althongh the plaintiff has paid the 
Couri-fee before the date of hearing. fBADAMAND t. 
Navun,7 N. L. R. 114 906 


—— —— E 0. 9, Pa 9 


——— O. 9, ra I3 


385 
39 


—— — — —— . 0. 9, r. 13—Ex perte 
decree, grounds for setting ards of. 


Ife defendant against whom a decree has been 
es parie resorts to the special summary 
remedy provided by Order]X, rule 18, Civil Pro- 
cedure Code, he mnst satisfy the Oourt that in fact 
the summons was not duly served upon him or that 
he was prevented by sufficient o&use from appearing 
when the suit was called on for hearing. 

In the absence of any of these two grounds the 
Court has no jurisdiction to restore the suit to the 
pen file merely because the suit was one for 

of land. 


Somayya Y. Bubbamma, 26 M. 500 and Gopala Row 
Gadai Row Saheb v. Maria Susaya Pillai, 80 M. 274; 
17 M. L J. 325, dissented from. 

Gurdét Singh v. Bohan Singh, 46 P. R. 1908; 178 
P. L. R. 1006; Esmail Ebrahim v. Haji Jan Moham- 
mad, 10 Bom. L. R. 904, relied upon. 

FakAr-wd-dia v. Ghafur-wd-dia, 28 A. 90, followed. 
Durea Baxnsu v, Mangan, 140. C. 111 344 


———— O. 9, r. 13 Setting 
aside of aw ex parte order ai the instance of a da. 
fendaut agavust whom the suit was dismissed, legality 
of —Procesdings subsequent to the setting aside of ox 
perte order ulira vires—— Judicial proceeding — False 
evidence given after re-hearing—Penal Code (Act 
XLV of 1800), ss. 193, 196— Oriminal Procedure Code 
(Act F of 1896), s. 470. 


One W. instituted a Civi suic against B. add C. 
for recovery of rent. C. was merely a Jorma de. 
fendant to the b B. defended the suit bat C. did 
nob appear. Thè Court decreed the‘suit as against 
B. and dismissed it as aguinas C. eBubeequently C. 
made an application "under Order IX, rule 18 of the 
Divi? Procedure Code to havo the decree set aside 
and tho casere-heard de nopo. The Court granted 
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the application and re-heard the case and dismissed 
the sult. The Court then proceeded under section 
470 of the Oriminal Procedure Code against B, 
who was pul upon his trial under sections 198 and 
196 of the Indian Penal Code for having given false 
evidence and used a kiraya nama as evidence after 
the re-hearing of the case. 

Held, that Order IX, rule 18 allowed a defendant 
against whom a decree hal been passed es parte 
to apply to the QGourts on certain grounds to set 
aside that decree and re-hoar the sult, but that in the: 
present case as the suit had been dismissed as 

O., the Court oould not grant a re-hearing 
at his instanoe; fhat the Court's ure was 
ultra vires and illegal and that B. conld not ba seid 
io be guilty of the offences under sections 198 and 
188 of the Indian Penal Oode as the proceeding 
was such under which no evidence could be legally 


taken. 
Queen-Empress v. Mabhini, A. W. (1890), 100, 
King-Emperor v. Abdul Rahman, 33 A. 8 A. L. J. 


963; 8 Ind. Cas. 952; 10 Or. L. J. 424, referred to. 
Basu Ram v. EXPEROR I41 


O. 16,r.7 794 


—— ———— ———— O. 20, r. II, O. 
34, r. G—Mortgage surt—Supplementary decree 
for balance of mortpage-monsy—Order for instalments 
~~ Diseretion—BSecond Appel. 

The entire amount of a mortgage decree was not 
reaiised by.the mile of the m proper Hes. 
The decree-holder then applied for a decree for the 
balance under Order XXXIV, mle 6 ofthe Civil 
Procedure Code, and the Court upon theo application 
of the juadgment-debtor directed the amount to be 
paid by instalments: 

Hold, that, Order XX, rule 11 of the Code, which 
provided fdr payment by instalments of the decretal 
amount, wagapplicableto the onse of a supplementary 
decree in & mortgage suit, under Order XXXIV, rul 
6, because the supplementary decres waso perso 
decree for the payment of money within the meaning 
of Order XX, rule Jl, and thatthe Court had juris. 
diction ta direct payment by instalmenta. 

Whether in directing the payment of the decretal 
amounts by instalments, the Court below has esercised 
its discretion in a judicial manner or not, is & ques- 
tion which cannot be gone into in a second appeal. 
BIDHU BmxHan BAMNMRINU v. MAHTABUDDIN, 15 0. W. 








N. 1068 738 

———— Á—— 0. ZI, r. 2 I 

—— ——— —- O0. 21, r. 2- Adjust. 
ment. 


* Wherean adjustment alleged by a judgment. 
debtor has not been certified under clause (1) or (2) 
‘ot Order XXI, rule 2 of the Oode of Oivil Procedure 
1908, the Court is expressly prohibited by clause (8) 
from recognising lk. The Court should treat the 
written statementof the judgment-debtor alleging 
adjustment as an applicetion under rule 2, clause 2, 
and dispose 6f it a to law. U Po Tuaixa v. 
Mauxa Ba U, 4 Bur. L. T. 168 780 


TUI Au EUM a Na 0. 21, Fa 35 — Ere- 
cation of decree for joint possession 87 
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0. 21, r. 46 — Pro- 
hibitory order—. Judgment-dedtor's debtor not rerid- 
ing within jurisdiction — Debt payable outside jurie- 
diction. 


A Oouré isnot competed in execulion ofa decree 
for money, to attach, at the instance of the decree- 
holder, a debs payable to the judgment-debtor by a 
gra residing outside the jurisdiction, or to issue 

& prohibitory restraining such & person from paying 
a debt due to the Judgment-debtor of the execution 
a Baga DUNLOP amp Oo, v. JAGANNATH, 2 











ee ee a 0. 2l; rr. 46, 52 
— “Debt”, moaning of—Attachment of annwity— 
oy ied "mot. dus—Property wm custody of publie 


The term “debt” “in ralo 48 of Order XXL, of the 
Civil Procedure Code, is intended to be used in its 
legal sense of ¢ debt either due at a ae due. 

A prohibitory order cannot be imued in 
respect of sums which may never Da due &nd may 
never become payable to the judgment-debtor. 

Therefore & fixed sum payable to a Judgment-debtor 
monthly only for life, not yet dus, is not garnishable 
under the law. 

Order XXI, rule 52 doos nob allow of the 
attachmentof money expected to reach the hands of 
a public ofioer, its provisions being restricted to 

p eR in his handá. 

ji v. Bolabhas, 22 B. 80, followed. . 

P.oonveyed all hia properties in favour of his son 
for the paymant of his debts, The conveyance pro- 
vided that the purchaser would pay the vendor a 
monthly sum and that the vendor would not alienate 
the allowance payable tohim. A deoreo-holder of P. 
prayed for recovery of the Judgment-debb by attach- 
ment of the allowance from 4 certain dai® up to (he 
date of realisation: 

Held, thatthe allowance could not be abtached 

ore it became due. PADMANAXD ‘Sinan e. Kawa 


Prosan, 14 O. L. J. 127 422 


— O. 21, r. 86- Bale 
proclamation —No inquiry as to value of property— 
Beoogd appeal, whether les, 

Ine sale proclamation, both the values stated by 
the decree-holder and by the judgment-debtor -were 
entered, dnd no inquiry was made as to whether 
either of these values was correct, or whether any 
other, and intermediate, value was correct: 

Held, that no second appeal la piss High Court 
as the order was not one which determined any 
question judicially. i 

Deok: Nandan Singh v. Bansi Singh, 10 Ind. Cus. 
871; 140. L.J. 85, referred to. BAKHI GHAND v, Kata- 
KAND BineH 759 


Pi Lana 











— O, 21, rr. 89, 80 
—Bale—Application to sst aside—Oiml Procedure 
Godo (Act XIV of 1888), 14. 810 A, 811, 


Rule 80 (3) of Order XXI of the Civil Prooedure 
Codo prevents a person. who has preferred an appii- 
pation under rule 90 from making or prosecuting an 
application under rule 89, unill he hes withdrawn his 

appHoetion under rule 90s but the converse is not 
provided for in the Oode, and there is no express 
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prohibition against an application being made under 
rule 90 where an application under rule 80 has been 
made and has been withdrawn or dismissed, 

Rules 80 and 90 permit of applications by persons 
who could not have applied under sections 810A and 
811 of the Civil Procedure Code of 1882. Basim-vp-- 
DIN v. FAIMULLA 196 








—— OQ. 21 Pa 80 
of i 787 


= ——— ——— 0.21,r.102 939 
—— ——— Q. 22, r 10 939 


= ——— 0. 25, r., I — 0w5— 

Security— Minor plaintif—Nex friend residing owt- 
side British India and owning no property therein — 
Diserstion —Practwe, 


In the case of an infant, it is not desirable to run 
any risk of stopping the suit filed on behalfof any 
infant, which may be a proper suit to , merely 
because of some inability on the pari ofthe next 
friend to give security for costa. The interests of 
other parties to the suit are sufficiently parang d 
the power they havein a proper case of moving e 
Court either to stay the suit as not Ep for the 
benefit of the minor or, if there is a just oanse other 
than the poverty of the next friend, to have him - 
removed. BHAISHAXKER v. Mons AsHanam, 18 Box. 
L. B. 490; 35 B. 339 5 


[d 








—————————-0.26,r.13 559 
UTILE ee a aaa anan O. 3l, Ya 52 859 
—— —— — 0. 32, r. 3 (4) 317 


—— m O. 33 — Pauper — She- 
bait swing co-shebaits for setiing asida alienation 
by them, whether suit may be. brought in forma 
peuperis. 

A shebait brought a suit for recovery of endowed 
property against one who claimed to be tke alienee of 
that property and against three of his co-shebaits, who 
pu kan a kesana that property. The plaintiff 

not either in his personal capacity or as.shebass 
of sufficient means to pay the fees pros 
oribed by law for the plaint: 

Held, that the plaintif was entitled to sue as a 
pauper, and was not diseniitled by the mere fact that 
the shebaits whom he was compelled to sue might be 
possessed of sufficient means. NANDA TAL Onarran- 


JEn v, DwARKA Natu Das 892 





——— ——— O. 33, r. I—Pavwprr 
susi— Ha presenatioe of paupsr not a pasper—Raght 
to continue sut in forme pauperis. 


, The privilege of maintaining a pauper suit ise 
privilege personal to those persons who have no 
moans of gon or continuing llilgation. The 
representative of a pauper is not entitled to continue 
the stdt of his testator wigh the same privilege unless 
he is himself & pauper. 

Bhagbwi Dass v. Buloram Dass, 8 Y. E. (Mis) 20, 
nob followed. e 

Vonkatanarasa 


v. Áchemma, 8 x. 8, distinguished. 
In the matter 


Will of DawwMei, 18 B. 297, relied 
upon: 
All the provisions of Order XXXIII, of the Civil 


` Procedure Code, negalre the idea of any body but 


f 


` 108 


PI 


toe 


- and nob applied. ALLAH Bux v, MoRDAR, 48. L. R. 
203 E 


Civil Procedure Code —(1003) —contd, 


an actual pauper, a person withous means, being per- 
mitbed to maintain or defend & soit in forma pauperu. 


Manas Rasul t..Kgaxpoo Banoo, 18 Box. L. B S 








O. 33, rr. 4 5, 
ge ee ee for Leave to sus 
as pawper—Petitionesr’s to disclose cause of 


action— Consideration of probable success of peti- 

tomer. , 

Bafore an application for leave to sue in forma 
‘pauperis Is it isthe duty of the Oourt to 
sa iat y het eun allegations of the petitioner do 
show a cause of action:-and the allegations are not 
only those made in the plaint, bub also include those 
made in the examination of the applicant before the 
Court. 


It is open to the High Court to determine at the 
preliminary stage whether the plaintiff is or is not 
entitled to succeed on the basis of the alleged cause of 
action. - Nawas BAHADUR oF MUNSHIDABAD o. HARISH 
CHAXNDRA, 18 0. L. J. 503 


——Q. 33, rr. 5 (d), 
7, G@—Pauper application — Right to go into the 
merits of the case-—Practice—Procedure. 

-In an application for leave tosue as a pauper, the 
District Judge, without passing any order as to the 
application iteelf, framed the issues and proceeded to 
try them and snbeequently dismissed the claim to sue 





LI 
Milla PER LR. 





“asa pauper holding under Order XXXIII, rule 3 (d), 
"thai there is no cause of action to be entertained”: 


Held, thal this procedure was ultra tires. The 
Court had no jurisdiction to go into the merits of the 
oase until ib had first passed an order under rule 7 
(8) allowing the applicant to sue as a pauper. 

The Court hwa to soe whether thegllegations made 
‘by the applicant show a good o&use of action and the 
fact thatthe allegations are traveraod by the rə- 
spondents is immeterial for the-purpose of the pro- 
ceedings under Order XXXII ‘Huis Ton U v Avaa 
Yam U, 4 Bon. L. T. 101 j 85 

1 5— 


Tae dr 0. 33, r. 
Appeai—Appiication to appeal in forma peuperis— 
Rajection of application — New memorandum of np- 

. peal necessary. 

After rejection of an application to appeal in forma 
piwperu, the only course o is to institute an 
appeal in the regular manner by flling a freah memo- 
randum of appeal duly stamped withthe appropriate 
Court-fee. The memorandum of appeal accompanying 
the rejected application cannot be as an 


ordinary memorandum of appeal and time allowed 
for payment of Court-fee. 


Bai Fel v. Desai Manorbai, 23 B. 810, considered 








| 
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* 
Pa TS 


QO. 34, r. I 


—— mm 0, 34, rr. 2, 3 896 


ee ai : ——— ÀÀ O. 34, rr. 4, 5 
-—Prelimiary d for sale, estension of time 
eed for payment tender—Oompromise emtending 

© Re faed for payment under preliminary decree, 
validity of. 
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Under Order XXXIV, rules 4 and 6, the Cort 
cannot extend the time fixed for paymeni under - 
& preliminary decree for sale: 

A Court cannot accept a compromise and pass an ` 
order in accordance with its terms which would 
have the effect of extending the time fixed for pay- 
ment under the preliminary deoree. 


‘Narendra Bahadur Singh v. Ajudhia Prasad, 13 O, 
O, 28, 5 Ind. Oas. 443, followed. ” 


Kashi Prasad v. Shao Sahas, 10 A. 189 and Ohokey 
Singh v. Mshwari,7 A. L. J. 261; 6 Ind. Ces 295, 
referred to. Donaa BHAHTHI v. ÁNwpmasH Bar, 140. 
Q. 147 528 


-rr 


e 


—— 0. 34, rr. 4, 5 192 


———— —— —— 0. 34, r. 5 — Oom 
promise extending time fixed for payment ! 
528 

6 


0. 34, re 
192, 736 
—— ——— ——— OQ. 34, r. I4(I 
| loz 


a 0. 37 T Summary 
anit — Ex parie decree parsed — Defendant prou- 
ing tmpossibility to appear and defend within time ^ 
fieed—Remedy of defendant—Soetting aside of ex 
In a suit instituted under Ohapter X XXVII, of the 

Oode of Civil Procedure, summonses were issued 
requiring the defendants to appear and obtain leave 
to defend within ten days. It wae p-actically 
impossible for them to appear and defend the 
suit within this time-Hmit. A deores wis passed 
en parte, The defendants applied to have the e» parts 
decree set aside: 


- Heid, that the only method which the law allowed 
of obtaining reasonable time to defend in such cases 
was to apply for setting aside the ex parte decree, ang? 
thet as it was impossible for defendants to appear 
and defend within ten days, the 44 parte decreo should 
beset aside and they should be ‘granted leave 
to defend"the suit, i 


Lwcokmnidas v. Mbrahim, 2 B.044, followede Firm 
OF JAMMADASS & Co., c. A. E Garan 433 


0. 39, r. 10 


| 554 
mens sanan E O. 40, r. I — Receiver, 
appointment of—Disoretion of Oowrt—When possess- 
aor of property may be displaced by a Reostvsr — Is. 
junction, when may be granied. | 
The Courts in India have the fullest jurisdiction tn 
the exercise of & sound judicial discretion to appaint . 
as well us toremove a Hecelver. Hach case has to bo 
decided on its own merits, and in any case where a 
Court.of fimt instance has taken into consideration 
fairly all the attendant circumstances and has made a 
sound use of its discretion, an Appellate Court should 
not interferé with its order. 


Brimati Mathuria Debya v. Shibdayal Singh Hajari, 
140. W. N. 252; 5 Ind. Cas. 37, followed. MT 
For the appomtment of a Receiver as well as for 
the grant of an injunction, it must be shown that the 
property should be preserved from waste or aHenaiion. 
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For an injunction, 1$ would be safficient to show that 
the plaintiff has a fair question to reise as to the 
existence of an alleged t, but for eppointment 
of a Receiver, a good prima facie title has to be 
made ont, 

Ohandidat Jha v. Padmanand Singh Bahadur, 23 
bees referred io. - 

Receiver should not be appointed in no 
of a bona fde possessor af the property esa thero 
is some substantial, table ground for interference. 

Biddeswari v. A | Debi, 15 O. 818, 
referred to. 


Bri Ram Das v. Mohabir Das, 27 O. 279; Ram Bun- 
der Das v. Kamal Jha, 32 O. 741, Durga Nath Pramanik 
v. Ohintamont, 810. 214, Gopeenath Mukerjes v. Kally 
Doss Mullick, 10 O. 225; Goluch Ohunder Gooho Y. 
„Mohim Ohunder Ghose, 18 W. RB. 95, explained and 

i ed. BrrigNANATHANMAL v. ARUNACHELLAM 
Pui, 21 M.L.J.821; (1911) 3 M. W.N. jm 
9 


TT z ; 0. 41, Ta I —Appeai— 
Memorandum of appeal not accompanied by copy of 
decree appealed from—Validity of appeal —Deoree— 
Review— Amended decres, appeal from. . 

If & memorandum of appeal is not accompanied by 

& copy of the decree appealed againsi it is not a 

yalid memorandum and the appeal must be digmissed 

on that ground. 3 
Where the decision of an Appellate Gouri is re- 

viewed and an amended decree passed, an 

from the amended decrees must be accompanied by 

& copy of that decree; as otherwise thea is not 

a valid appeal and must be dismissed. MAT 9, 

ÁÀBBHOORAM Mistry . 


= 0. 41, Tu I —Rooeiver, 
apporiment of—Pardanashin ladies of culture. 


It would be a very improper use of the powers 
conferred on a Court under Order XLI, rule 1, 
to take out of the hands of ladies, who appear tobe 
ladies of culture and well capable of managing their 
property and examining acoounta, property of which 
they have been in possession for something like tro 
years and hand over the property. io a Reoolver 
upoy nothing more than passing rumours. CTNJBAL 
Bixzax Simen v. HAMRAJ KUAR 703 
n numm MEE D——— Q. Ol, r. 6 — Erca- 

tion —Date fised for sale—Stay of sale—Jwurisdiotios 

— Üowrt executing the decree, power of. 


An application for skay of sale in execution pro- 
ceedings must be made to the Oourt egecuting the 
decree although an appeal might be pending ageinst 
the deoree in a higher Court. The execution Court 
only is competent to stay the sale and not the Court 
of appeal. AMIR Ati v, BATUK PARSHAD . 

—ÀÀ - 0. 41, Fa 12, SEA 























of 
—Ó——— O. 4I, r. 12—Pouer 

of Court to restrict ground upon which appeal is 

to bs heard, ; 

It is not competent to a Court of A under 
rule 12 of Order XLI of the Oivil Code, 
to restrict the ground or grounds upon which the 
appeal admitted under that rule isto be heard finall 
and the restrictive order of the Appellate Oourt, 
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made ab the time when the appeal is heard under 
rule 11 of Order XLI, is «lira vires JsAKHI NARAIN 
v. Sar Raw Onsmpna, 15 O. W. N. 921; 14 0. L. J. 148 
212 

—— O. 4I, r. 20— Person 
interested to be made party by Court —Bepiry of time 

` for appeai—Iimitation Act (IX of 1908), Soh, I, 
arts. 181, 182, 188— Enforce a judgmens— Application 

to add defendant, . 

It is a question for & Court in its discretion to 
determine in each case whether or not it will make 
an order contemplated by rule 20, Order XLI, of the 
Civil Procedure Oode: an Appellate Court has 
power to add s as respondent to an appeal even 
when the time for appealing has elapsed. 

A morigage-deoree was passed on December 16th, 
1888. On July 8rd, 1900, the decroe-holder made an 
application saking that he may be ab liberty to add 
one U. asa defendant ko the suit: |. . 

Held, that the application fell wi Article 183 
of Bohedule [ of the Limitation Act of 1908, eins 
one to enforce a judgment within the meaning 
thet Article, and that the applicatlan was barred. 
ANMOLAK ÜHAND v. SHARAT CHAXDBA 943 


— O. 41, rr. 22, 33 

— Power of Appellate Court — Emercise of discretion, 

The words of rule 33 of Order XLI &re very wide 
but care and judicial disoretion must be used by Appel- 
late Oouris in ihe exercise of the powers conferred 
by the rule. Inthe exercise of these powers the 
Courts should not lose sight of the other provisions 
of the Code itself nor of the Gourt Fees Act nor of 
the Law of Limitation. 

R. msd J. forrents. The first Court partly decreed 
the suit and partly dismissed it. R. ndi A but J, 
neither & nor filed any objections as provided 
by Order XLI, rule 22 of the Code of Divil Procedure, 
The Ana Court referred certain issues to the 
Oourt of first instance and on return of the findings it 
dismissed Wa suit entirely i 

Hed, that the Een: of the entire suià was noi 
a proper exercise of the discretion given by Ord. 
rule 88 of the Code. E T SSH 


Attorney-General v. Simpson, (1001), 3 Ch. D. 671, 
70 L J. Oh. 828, 84 L. T. 823, 17 T. L. R. 7608, refer. 
red to, HANGANLAL v. JHANDU,8 A. L. J. 1111 


640 F. B. 

——— PHÓ : Oo. 41, r. 2:2 Pre. 
emption nuit —Dunnissal of suit on ona Anding — Find. 
tag reversed by Appellate Oourt—Decree without 
considering defendant's. objections to other findings — 
—Appeal— Revision — Punjab Courts Act 




















Practios 
(XVIII of 1884), $. 70 (1) (a). 


In a pre-omption case plaintiff claimed pre-emptian 
ORAE Bre E UE tne owns of te Md] Ei 
house A. Defendant-vendee denied the plaintiff's 
ownership of this houap and he also denied that the 
custom of pre-emption obtained in the town. The 
vendee furth+r claimed that he owned another ad. 
joining house B., which gyve hin a right of pre. 
emption. The first Oonrt found that the ousiom of 
pre-emption obtained in the town, that the honse A 
eran ds to plaintiff and house B. to defendanitvendoe 
&nd the plaintiff had, therefore, no preferential 
right of pre-emption. On appeal, the District Judge 
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held that house B. did nob belong to the vendee aud 
decreed the suit. The vendee had put in oross- 
objections against the findings of the first Court as 
to custom, improvements, market-value, sale price, 
costa and ownership of house A. These croms-objec- 
tions were not considered by the Distric Judge: 
Held, that the failure of the District Judge to con- 
‘sider the cross-objections was a material irregularity 


and vitiated his judgment. 

The ob] of the vendee were not really cross- 
objections as regards the question o? costa, for 
the first Oourt dismissed the suit and there was 


nothing which the vendee could have taken objection 
to except the order regarding costs, But under Order 
XLV, rule 22, a respondent may support &deoree on 
any of the grounds decided against him inthe Court 
below. OnmunaB v. BHag Mar, 144 P. W. RB. 1911; 
203 P. L. B 1011 41 





- —— ——— OQ. 4I, rs 23 183 

318 

——————— — 0.41,r. 3l 915 

mme Ue XT TE Q. 4I, r. 33 640 
-———————ÓÓ 0. 43, r- I (8) 

a we 0O, GT, Pa I 102 





Kemana ten rc 


O. 47, r. 7 (2) 343 


—— O. 47, r. 8 — Review 
— Discovery of new evidence —Procedare. 

When the Court is satiafled that a party had estab- 
Hshed that he was unable with duo diligence to pro- 
duce some evidence at the original trial, it ought to 
record an order admitting the review and then bo 

ve directions under rule B of Order XLVII, of the 

ode; for the re-heering of the ruit, 

A Court, after finding thas a book, the new ovl- 
denoe, ought to be sapan ak ordered that it be ad- 
mitted and the oase adjourned to another date for 
hearing as to admissibility of review on the besis of 
the book, taken with the other evidence on the re- 
cord and on that-date rejected the application for res 
view on the ground that the new evidence, taken alo 
with the other evidenoe, did not assist the p 
who sought for & review. 

Heid, that the procedure adopted was not contem- 
plated by the O and that an opportunity ought to 
have been afforded to the plaintiff to prove the 
relevant entries in the book. . 

Hingw v. Heramba, 8 Ind. Cus. Bi; 13 O, L. J. 130, 
referred to, PURAMDER KUXxax v. Raw Namarx Sina, 
140. L. J. 108 720 


——— Ma 4 48, Pra I (2) 
—— Sch. Il is a part of the 
Code 


———— Sch. ll, Para.-7— 
“Refusing to give their evidence’, meaning of. 
The words “refusing to give their evidence” in 
clause 2 of section 7 of edule II of the Code 
of Oivi] Proocdure, 1908, refer to the oase of a 
person who refuses to give evidence when placed on 
oath and is required to saswer questiochz put to him, 
to a cass where & person elects not to p 
duce any evidonco in his case. Janam v, Narain DAS, 


B A. L. J. 989 259 














—————— — nanah 
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Comm!sslon—Examination of party to suit 


————— ——— Agent—Goods in poss ssion— 
Reputed owner—Effect in insolvency 14 
en — -Proeuring loan — Capitalist 
imposing condition nob agreed to by intending 
borrower— Whether commission oerned —Time to 
be of essence of contract 820 


Common carrier—Ontract i carry — No 
route fed— Convenient route to be followsd—Üart- 


— dra 


age - 

In a contract to oarry & load from one plaoe to” 
another, there was no mention by which route ths 
load was to be carried. There were two routes, one 
shorter and the other longer. The longer route was 
more convenient to carry the load: 

Held, that the cartage should be calculated on the 
distance of the longer route as that was the only con- 
venient route. AgmxT or B. N. W. Raitwar v. Raw 
Sonner 43 


Common land. See BHAMILAT. | 


——— — —Üusiom-—-ÜOo-sharer in posses- 
sion as mortgagee 100 


Companies Act (VI of 1882), ss. 77, 

173 (b), (C)—LIiquidator — Appointmsnt- Not 
by special resolution —Nohos —Validty of liquidators 
appnatment, 

A notice was given calling an extraordinary general 
meeting of the shareholders of a limited Company to 
consider the position of the Company, and, if noces- 
sary, to pass a special resolution that the Oompan 
be voluntarily wound-up and liquidators Beer d 
and then Ib went on to my that in the event of the 
said resolution being pessed, a special meeting wonld 
be held immediately after the extraordinary general 
m of the shareholders . confirming the same, A 
resolution was passed for winding-up of the company 
and liquidators ware appointed: 

Held, that the resolukion not being a special resolu- 
tion as defined by section 77 of the-Oompentes ‘Act, 





khe voluntary winding-up was notacoording to section  * 


178 clause (b) and the appointment of liquidators was 
a nullity and they Fi no locws staadt to exarciae the 
statutory powers of a properly appointed liquidator. 

In 16 Siltstons Fall Goll tery Co., 1 Oh. Dm 84 L. 
T. 46, relied upon. INDIAN Txaprwa ENarixaMNPIXG 
Co., In the matter of, 15 O. W. N. 1047 $75 
a B. 169— Order in winding-wp pro- 

ceeding — Appeal —Notice— Computation of the period 

prescribed —Date of order —Bending of memorandum 
to respondent—TFiling of croee-objections — Letters 

Patent, ci. 15. 

In computing the period of Umitation of three 
weeks prescribed by soction 100 of the Oompenies 
Act, the order appealed against must be taken to have 
been made on the day it was pronounced and not on 
the day on which it was drawn up. 

ig xd Hookey, in the matter of the Risa Coal and 
Iron Company, 4 Do G. F. and J. 456; 81 I. J. Oh. 
490 ; 8 Jur. (x. s.) 9800; 0 L. T. (x. a) 567; JO W. B. 
701, relied upog. 

The sending of & memorandum of appeal to the 

ndent is not such & notioe as is contemplated in 
section 169 of the Companies Act, because it is not 
a notice given in the manner in which notices of 
appeals are ordinarily given under the Oode of Olvil 
Procedure. 
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Vol. XI] 


Companies Act—conold. : 


. In re New Oallac, 23 Oh..D.. 484 521.5. Oh. 288, 
48 L. T. 251, 31 W. E, 185, relied u 

Little's case, 8 Oh. D. 800, not applied. 

. The mare fact that the respondent has filed cross. 
ob ns to an appeal does not 

objecting that the statutory pro ns as regards 
notice have not been fulfilled, 

Section 109 in no way derogates from the provision 
contained in clause 16 of the Letters Patent, but it 
directs that in the case of ap from orders made 

*or given in the matter of winding-up of a company by 
a Oourt, the appeal shall not be heard unless notice 
is given in a certain manner. LAKHMIDAS KHINMJI 
Srinwine AND Wravrxa Oo. LD., Is re, 18 Bow L R. 
558 i 562 

— —— — $. 173 (b), <C) 975 

Compensation-Improrement— Want of bona 

fides " 218 


——— — ——- Order in appeal against the 
order refusing to grant compensation — Second 


appeal: ; 917 
Compromise between cholas of a matt— Mort- 





wu 








gage 507 
UR or rasizama-—-H —Li&- 
bility of persons not signing the deed 409 


with reversioners--Betabe to vest 
in them—Restraint on allenation—-Maintenance of 
widow—Heversioners mortgaging property— Mort. 
gagee's righis to be subject to charge of main- 
tenance ME 301 
R — kvidence— Deoroe— Suit for deda- 
ration —Decree for possession — Practice — Hevísion — 
Material s Hy— Punjab Oowrts Act (XVIII 
af 1884), s. 70 (1) (a). 


In a soit for a declaraiton that the eale of a house 
Tp father would not affect plaintiff's rever- 

nary rights, plaintiff assorted, d the course of 
the trial, that he had come to terms with the vendeo 
by which the latter agreed to surrender the house ai 
onoe on payment to him of the full nominal amoant 
of the sale. The vendee denied hay made any 
such agreements he did not execute the deed of com- 
prorgise drawn up by the plaintiff. It appeared that 
the vendee deceived the plaintiff into suggesting oer. 
tain terms and then drew back and declined to exe- 
cute the agreement prepared dn this understanding. 
Defendant represented in a subsequent statement 
before the Court that he pretended to agree merely in 
order to extract an admission out of the plaintiff that 
the whole sum constituted good consideration. On 
these facts the lower Courts held that the parties had 
made an agreement oub of Court on the terms alleged 
by plaintiff, and passed a decree for possession ao- 

ing! 


iar 











giy: 

Held, (1) that there wos no justification for holding 
that the vendee definitely compromised on those 
terms. i ; 

(2) that the decree for possession of the bouse went 


_ beyond anything demanded by the pini as the suit 


was for & mere declaration; 
(8) that the lower Courts commitied materia] ir. 

regularity in their dealing with the case. Faxar DIN 

». AMIR Baxusn, 199 P. L. R. 1911 33 


Concealment of dead body— Offene 609 


` 
Ld - 


GENRRAL INDEX. 


rojudice him in. 


.1089 


Concurrent sentences ot-whipping 1001 


Confessions by co-accused—No conviction can 
- be based on such confessions unless they ere corro- 
borated 1001 
Connivance. See Divonos. 
Consent-decree—Frand—A pplication io set 
aside for frend—Regular’ snit—Review—Rale on 


motion—Practice 568 
Betting aside of consent- 


decree—Notice of motion 356 
Partition— Kstoppel — Pro- 
hibition against partition—Joint poesession— Right 
to a mirasi lease — Astigrment of right—Personal 
Tig 
Two oonseni-decreos passed in 1866 provided that 
A.s party and B. should jointly carry on the 
rahivat of the land each being entitled to one-half of 
the produce, thet the rent received should be divided 
equally betwoen them, thatthe land itself should not 
be partitioned, and that B. was competent to grant 
a mira lease provided the masrana accepted was not 
lesa than Rs. COO and that the masrana should be 
divided in the proportion of one-fourth and three. 
fourths respectively. A's. party conveyed their rights 
to B. in 1800; the conveyance (Exbibit No, 64) 
particularly recited the right. to take half 
the produce and the right to one-quarter of 
the sasranz. In 1801 the T a ui was mort- 
gaged by B. by deposit e deed (Pxhibit 
Na, n October 1801, B. settled the 
on relativo C. In 1898, B.'s m o 
a decree for sale against B., the Fees 
pursuance of the decree and was purchased by D. 
In 1805, C. sued D. and obtained a decree declaring 
that as against D. O. was entitled to the properties 
and to possession of them subject to D's right to the 
interest conveyed by Exhibit No.04to B. and mb- 
sequently purchased by D., and thet the rights of the 
parties us thus declared must be worked ont by 
amicable arrangement or by separate suit. Plaintiffs 
as D's executors, brought this suit in order to work 
out the rights accrned to them and for poasesaion of 
ith share by partition. Defendant No. 1 was the 
dos era of the interest of O., under a deed of 1898. 
e had granted a mtrast esso to defendant No. 2: 
Heid, (1) that the plaintiffs were not entitled to 
partition. The conseni-decreos of 1866, until set 
aside, operated as nn estoppel.  Pleintiffa were not 
entitled to give the go-by tos pertioular clause in 
mig aS agi aka dd: pa ground that thab 
use, if resting m on the 2 ent 
would be bad in law. 4 DE pai 
Huddersfield Banking Com , lamited v. Henry 
Lister and Son, Limited, (1896) 2 Oh. 273, 64 L. J. Oh. 
523, 12 R 881; 72 L. T. 703; 48 W. R. 567, followed. ` 
(2) That the plaintiffs were entitled to joint 


(8) Thats defendant No. 1 was not entitled 























to grant 


the lease to defendant No. 2 without plaintiffs con. 


sent and tht the lease was not binding on plaintiff 
and did not affect plaintiffs right to joint possesaion. 
The agreement embodied in the decree of 1966 as to 
the t of lease was made with the individual B. 

in whom the then parties had eonfidence. Buch a 
contract, Importing the consideration of personal 
akilland confidence, wouldqnot be assignable and, it 
would not be open to the contractor to substiinte pe 
skill or credit of an assigueo. CowasoI v, Kisnaxpas 

18 Box. L. R. 649; 35 B. 871 984 . 


E 


1040 


Consideration—Contrest to pay enhanced 
rate of intereat — Bektlement of disputes 699 


t= — — Mortgage—Instalment decree— 
Simultaneous execution of mortgage 837 
re —— akak aaa aa 73 


B ere: suo 
——, faiiwe 0j — Morigage affected 
O9 ` de consideraron of an assignment by mortgages — 
not made—Morigage unenforceable. 

Rupees 1,800 on account of rent were due to A. 
from his tenants. B. agreed to pay Re 1,835 to A, 
reserving to himself ihe balance as Aag-i-tahsil, ie, 
as collection charges, and asa security for payment 
of the promised eee his property to 
A, Though the real co on for the mortgage 
and the promise to pay Ha. 1,285 to A. was an 
intended asaignment by 4. to B., of his (A's) right to 
recover ihe rents due from tho tenants, yet A. gare 
no authority to B. to collect the rents and oouse- 
quently B. could recover nothing. A sued B. on the 
basis of the mortgage: 

Held, that the mortgage was without consideration 
and, therefore, unenforoesble. Píunuu Nanaix Risan 
v. DzponaJ BINGH 4 
Consolidation of mortgages 629 


Conspiracy, charge of—Statement of acquitted 
"accused if admissible 


Construction of document-&8ale or 
' gift —Admisaibility of parol evidence 398 
Bale or mortgage 124 


— ——— ——Docwmenit comiaiming tivo 
clinses ons repugnant to the other, construction of— 
Document must bs construed as a tohole—Tranafer of 
Property Act (IV of 1882), s. 10. 

Where a sale-deed purported to convey the entire 
share of the vendor with the exception of cartain plots 
nod stated thatthe plots had been exempted by the 
vendees for the vendor's maintenance without power 
of alienation and further provided “1 have no interest 
and share of eny kind left in the, property sold exoept 
the gusara property mentioned above ..:" Held, that 
the intention of the partiea was that the vendor 
pooni remainin possession of these plots for his life 
and, therefore, the vendor could not ane any in- 
karesi therein: 

Held, further, that seotion 10 ofthe Transfer of 
Property Act was inapplicable to the case, as there 
was no trausferof property witha condition reakrain- 
ing alienation. 

The rule of construction, that if there be two clauses 
or parts ofa deed the one repugnant to the other, 
the first shall be received and the latter rejected 
unless there be some special reason tothe contrary, is 
subject to the general rule thatevery document must 
be construed as a whole. 

In construing a document, the form of expression, 
the literal sense is not so much to be regarded as the 




















" real meaning of the parties whioh tho transaction 


discloses. 

Deputy Commissioner of Rae Bareli v. PNE Bingh, 
110. 337; 13 L A. 1 and Awnodinan Persaud v. Babooes 
Munro; Koomiweres, Ó M. I. A 893; 18 W. R. 81 mote, 
relied upon. Sneg DARSHAN LAL c. BEYO PHATE, 14 


0. 0. 189 
— y Gift— Himou female — 
re of interpreting doed. 
a d&d of gift in favour ofa Hindu female should 
pe terret on ite merits allowing no importance 








“INDIAN OASES. 


Construction of document—oconold 


to the circumstance ihat the donee is a female. 
where a giftin favour of two Hindu femalos stated, 
inter alia, that the executant end his heirs shall 
have no right in, or concern with, or claim to, the 
moveable and immoveable property gifted, the deed 
was hold to be an out ond out 1 ab gi of fall rights. 
GUBMULKA BrraH v. MAKHAN Rrxag, 147 P. W, R. 1911 


846 
of mortgage-deed. Se 








MoxztGcAGNR-DERND. 





TION OF STATUTE. 





BMPTION, 
—————— ——— Of waqf. Ses Waar. 


Of WIH. Ses Witt —Consravo 
TION. 
Contempt Of Court—Pending suit —News- 
paper article—Reflechon on to amit while a 
tritness under cross -eaamitation — Uoste—Rule against 
editor and others without naming them, 


A newspaper article reflecting on a party toa sult, 
more especially while such party was a witness 
under cross-oxamination, is e contempt of Court. 

Where a party to a suit bas obtained & rule for 
contempt of Court againsé the editor, printer and 
publisher of a certain newspaper without naming 
them, the rule is liable to be discharged. 

Where the editor waived the technival objection 
and offered an apology which was accepted, the rule 
was discharged without cosis. Wastrom Y Korrog or 
THE BencaLen, 16 0. W. N. 771 499 


Contract—Agent—Proowring loan—Commission — 
Oa pitalist im posing condition not agreed to by intend. 
ing borrower—Whsther commission earnet—Time to 
ae essenof of contract —CÜoniract Act (IX of 1872), 
£ 
If A. employs B. to procare a loan om his bond, 

and agrees to pay B. a commission on such amount 

as may be advanced by the capitalist, and B. finds a 

capitalist willing to advance on oertain conditions, 

the comnisgion is not earned. 
Ra Bowereign Life Assurance Co. (Salters's Olaim), 4 

T.L E. 602, Passingham v. King, (1808) 14 T. L,Re 393; 

and Peacock v. Freeman, (1888) 4 T. L. B. 641, relied 


upon. 

Elias v. Govind Ohunder, 80 O,209; Annasami v, 
Zemindarof Ayakud:,1 M. W. N. 1909, 8 M. L. T. 40; 
6 Ind. Oas. 7405 Martyrose v. Courjon, 8 C. W. N. 178, 
(s. X.); Cricket v. Badger, (1856) 1 O.B. (*1.3.) 290; 107 
E. B. €68, 28 L J.O.P. 83; 8 Jur. (wa) 5 W. R. 117 
and Grogan v. Smsth, (1800) 7 T.L.R. 182, referred to. 

Therefore, where the defendanta jii the plain- 
tiffs a lettor of authority to reise a ioan of eleven 
lakhs on a mortgage of their entire estate agreeing at 
the same time to pay them a certein commisaior on 
such amount as may bd advanced by the oapitalisi, 
but did not undertake to find security for twenty lakhs 
for the loan, and they were prepared to gire their es- 
tate for whasever it might be worth, as security and 
the capitalist with whom the agentsand the su 
employed by the agenta entered into negotiations, 
were not ready and Tune to advance eleven lakhs 
upon the security of the whole estate, unless its value 
was ostablishedto be twenty lakhs: 








. {1911 


*à 
Bo 


Of statute. Ses Drranbiwri-. 


Of wajlb-ul-arz. Se Pau | 


Vol. XT] GENERAL INDEX, 1041 
Contract—conold. Contract Act—onold. 
. Held, that as the oapitalist was not prepared to The plaintiff p a jote from the defendant, 


advance the money on the terms offered by the 
* borrowers, but imposed &.condition which was never 
accepted by the borrowers.and which in fact was 
introduced by the agenta in their letter of authority 


to the sub-agent entirely on their own responsibility, ` 


the agents had not earned the commission. 

The defendants Sporas the plaintiffs as their 
agents to rales a loan one month to alear their 
present debis, and ii p Laren that at that time the 


of the def were insisting upon pay- 
ment--one of them had already obtained a procla- 


maion of sale of properties.valued ab several lakhs 


of ru " 

Held, that time was intended to be of the ossence 
of tho contract, and that the agents were bound to 
find the money withi[n the time prescribed, in order 
to be entitled to the commission. KRIsHWA Prosan 
SINGHA c, PURNENDU NARAD BINIIA 820 


Contract Act (IX of 1872), s. 11 669 


——— — S. 11-——5alse in favour of minor, 
valsdíty of—Sale by certifcated guardian in favour of 
ward—Presumption—Tranafer of Property Act (IV 
of 18682)—Minor can be transferee under the Act. — 
The salo of his property by a certificated guardian 

to his ward is valid, because the former may be 

presumed to have accepted the transfer on behalf of 
the latter as guardian, and because there is nothing 
in the Transfer of Property Act which makes & minor 








incapable of the transferee of immoveable 
property. M. ibi v. Dharmadas Ghose, 30 O. 530 
referred to. Urrar RAI v. GOURI BSHANXAR 20 

s. 16 198 
————— — — 88. 23 527, 669, 699 





———— S. 23—Agreement by Hindu to 
dedicate property to mosque 436 
s. 23 — Ágrenment— Publio policy. 
A, & sub.ovorseer in the service of the Nawab 
of Rampur, obtained, contrary to the conditions 
of his service and without obtaining» special 
rmíission, & lease in the names of his brother an 
Beotnaetn law, who exoouted an agreement whereby 
they bound themselves to pay A. na. 300 annually. 
Held, that the agreement, was ill and opposed 
to public policy. MuHAXWA» UTFULLAH €. 


AXIXULLAH 2 
——— 8. 25 (2)—Agreement to ae 
things received in minority I 


— — — 8, 28 — Condition in insurance 
policy limiting time of suit 756 


= 8. 444 Rolease by deoree-holder 
of one judgment-debtor 450 


— —— s. 55 820 
8. 69, scope of—Intercati—Peca- 


niary interest—-Act not exheustive—Iyterpretation 
of statutes 570 


eK. — GA 





























by 

. plasntiff to ect aside sale—Gwit to recover amount of 

deposit—dmount of compensation deposited and in- 
terest, whether plaintif entitled to recoper, 


Prior to this purchase, the landlord of the fots obtain- 


‘ed a decree for arroars of rent of the jote as well as of 


a jolkar. In execution of the decree the jots and the 
om ted brought to sale. The plaintiff to protect 

interest, deposited the decretal amount ond the 
compensation money, and the salo was set aside. Ho 
now sues io reoover the amount so depogited with 
inbereat: 

Held, that the plaintiff was interested in paying 
the money to save his property which was sold, 
thet the defendant was bound by law tô pay it, 
and that the case fell within section 69 of the Oon- 
tract Aot: l 

Held, also, that ifthe case did not fall within 
section 69, itfell within seotion 70, as the plaintiff 
did nob make the peymenb voluntarily, and the 
payment was a lawfull act by the plaintiff, and the 
defendant reapedits benefit as his debt was thereby 


discharged. l 

Duli Chand v. Ram Kishen Singh, 7 O. BAB; 8L. A... 
98; Hama Sundari Dassi v. Adhar Chandra Sarkar, 22 
C. 28 and Smith v. Dina Nath Mookerjes, 12 O. 218, 
referred to. 

But plaintiff is not entitled to the amonnt of 





compensation deposited by him nor to the interest 
claimed. Baansa MAHOMAD v. GUNAMONI Pari 155 
——-————$.70 . 155 

s. 108 excep. 3 1003 
——— —— — — 38. 128, 137, 139 911 
——— — — 8. 253 (10) 403 


Contribution, mit for — Snit by Lamberdar 
against co-sharer for his share of revenue O74 


Contributory Negligence. Se Nsar:. 


GENCE. 
Co-owner. Ses Joixt Lann—Shamdat. 


Copy—Notes of Magistrate—Copies of notes — 
Power of High Court to direct copies to be Bian o 


party 
Corporation —Porer 
tion how to be construed 


Costs -—OContempt of Court—Apology 499 
—— in the miscellaneous proceedings not to 
be awarded in the case 828 
Pleader’a fee-——Oartificate, filled after the 
date first fixed for hearing but before the date the 
case was actually heard—Whether certificate was 
filed in time 3. 
M oe Becuri Minor plaintiff — Next friend. 
residing outalde British India and owning no pro- 
periy there. —Discretion —Practios 551 


Adjournment into Court— Practice. 


The costa of &djournment into Oourt are allowed if 
the claimant succeeds under ordinary circumstances. 
Bailey amd Lectham’s cise, L. R. 8 Bq. 04; 83 L. J. 
Oh. 485 ; 20 L. T. £01; 17 W. B. 1070; In re General 
Estate Co., Ew ngris Wright and Gample, L. R. 8 Eq. 
relied upon. i 

cm if ihe AERE infourt was rendered 
by the way in which the claimant's vib 

wan drafted. the costs of adjournment into Court wil? 
not be allowed to the claimant. Tricumpas Mitts 
Company LIMITED, In re, 18 Bow, L R 483 552 


of a statutory or ae 








[med 


1042 
Co-sharer. See Jourt taxp—Shamilat, 

~ Specification of lability for ier 1 
Counterfeiting currency Note. Bes 


-.Pawit OUni, s, 489D. pex 
Court-feé- Sut for confirmation of 


posliedat oft 
—Becreó for recoraty of Pana a of 


! ae valorem Oourt-foes 


—— - Redempiion deoree— Oroes-objections, 
by mortgagor for reduction of amount made payable — 
Power of Appellate Court to reduce amount, 


"Where ih an appeal by a mortga againkt, a 
decr&e baksed in a suit for moder ction the mort- 


- gagor files cross-objections for ieduction öf the 
anióuni payable for redemption he must pay ad valorem 
Oóurt-foe on the sum by which he seeks to have m» 
amount reduced. - 

An Appellate Goutt canüot reduce the amount by í 
sum greater than that in respect of which Coutt-toe 
has been paid on the croas-objections. 
- Nepal Rai v. Devi Prasad; 27 A. 447; A. W: N. 
(1905) 40; 2-4. D. J. 108)-Reference under Oowrt Fees 
Act, 29 M. 807; 16 M. L. J. 287, Banwari Das v. Naik 
Shah, & P. R. 1911; 48 P. L. R. 1911,9 Ind, Oas, 
876, followed. ' 

Umar Khan Y. Muhammad Khan, 10 B. Al, nob 





applied. 

t Prabhu Narain Singh v. Bita Ram, 18 A. 04, TM 
mnted from. Maxes BAM v. Unna, 124 P. W..H. 
1911 213 P. L. B. 1911. > 198 


Court-Fees' Act (VII of I870), 8: 7 
; « Cl. 5 (D) —Relief for ory decree in appeal 

— Suid for posseerion— Valuation of appeal, — 

The platuk broaght a sulbi for possession 
transferee df one Musammat Gomi. The first Court 
gave him a decree but prescribed a condition that his 
possession ahould continue only during the Hfe-tithe 
uid his tratiaferor.: ied plait! appealed tó get this 

BR ore ar d & Ocurt-feo of Hs. 10; . 
fee paid was, proper; "The 
rae bearer ah in the position of a person in 
n,of the property, who simply wanted to 
clear his title and obtain á declaration that he had 
the full right of ownership to the property. Rup 
CHAND r. Farin Osann, 8 A. ly J. 821 977 


amt at 


fons, 7; cl. V, (b) and (d)— 
Bult fer toh of. speci ified plot sold oud of a 
aga pan satan E share— Court-fes payable 


A Hindu ae was In posseasion of cm tain peace 
, darı property; the total area of the holding was 17 
' baghgs ang 6 bisias arsersed ton revenue of Bw 10.7.0. 
She transfered 11 ae J1 biewas out of the area, 
specif og d in the &ale-deed the actual plots which she 
erred. Two of her three reversionera sned io 
recover §rde of the property thus aherfited: ' v 
Held, that the Court.fco must bé calculated not 
under section 7, claure 5 (b)‘Lut under section 7, clause 
5 (d) ofthe Coutt Fees Aot on the market. value. of 
the land. The dand was. part of sme ertato psying 
revenue but was nota definite fracticnalshare of th 
state. It was’ note porsible to Ay whet kas the 
; fee revenue on the specified plots bapsfericà and, 
herefore, it Was mforsfblo to calculate Court- fees 
cn five times the Government rerenue. Cuanbiwe, 
Bisnzw Brxag, 8 A. L J. 798 


INDIEN ASRS: 


[1914 
Court Fees Act—concld: *. 


— — 8; 7 Cl. (V) —iBpecifio pérformance 
— Kaecutory Contract— Swit for comveyanioe and bei: 
sesion — Talus of rubject- matter Real tale not 
stated through error or cagrice— Agreement to pur- 
chase ‘property: ia shired—No dleps icken to fiad 
balance of purthasé-mutey — Right tbépetifio perfor m- 
ance, sf matntachable—-Retwrn of part bf purchate- 
money paid — Failure of consider alton.- 


A plaintiff may. sue not only: for 
and completed conveyance bn_ the is -of :an 
alleged executory. contract, but also to recover 
possession, the right to wok springs out of the 
contract. 
^ Ranj Sinha v. Koldar Debt, 5 Ind. Cas. £08, 87 
C. 87, 14 C. W. N. 527, followed. 

Such a sult is in substance one foy. possession 
of the properly, and ought la ‘be valued under 
xection 7, clause (c), of the Ogurt- Fees Aci ac- 
cording to the value of the subject-matter, that 
is, the renlvalue and not the value which may 
have becn through Srtor or caprice stated by tho 
plaintiff: ' 

Where there was ar une T e tbe 
plaintiff and the defendant. to. secure a p 
at a revenue sale and to divide if in equal halves, 
und the plaintiff who had pid Rs. 850 on tho date 

jJ the rale did not take any atepá to find the 

ance of the paroka diner Pete ga ga ds Be enter: 
tiined grave ddubts as to whether, thé purchase was 
ot tras not subject to ertcumbtantos ; ones 

Held, ibat in substance’ the pléintiff had abahdok- 
ed ihe ‘contract & cóuld not be "permitted to 

tound and enforce His rights thereon now thah 
he bas eatisfied himself thatthe salo was free from 
encumbrances and the bargain was profitable, and 
that his claim for speciflo perfórmanco could not 
be sustüinéd, but that he Was entitled to recover 





executpd 


the sum advanced as upon & faflure of con- 
sideration. 
Parangodan vY. Perushtoduia, 27 M. £80, ier 


ferred to. MADAN MOHAN Sinau v. Gala PRO&AD 
Bikag 228 
——— ——- B. i 1—8«it A accou ni — Pro- 
cedure uhen amount decrees excocds amount claim- 
-ed-—~Katenaton of tune feed for satia of Ceu: t-fees 
— Pouer oj Court. 


Tho fnal provision of section n of the Courk:Fees 
Act does not apply to the conditions set forth in the 
first paragraph of that section. 

Peranan Chetti v. Nagapka Muddalur, 80 X. FR, 
18 M. L J. 548; 8 AL L. T. 23, relied upon. Tan 
CHAKDHA Y. PEE NATE - 

Sch. Il Art. 17 (6)— Smrt 
for resisiution of conjugal rights— Amcunt of Court- 











p ihe p of Couri-fees a suit for restitu- 
Mon of conjugal rights falle, within clonee 6 of 
Article 17 of Becond Schedule of the Court-Fees 
Act, and the proper amount of Ccurt -fee chargeable 


Rs. 10. * 
a Husin Khan v. Khwrehed Jam, £8 A. 646; 


$ A.L.J. £60, A. W. N. (1100) £9, distinguished. 
Avena Bini v. Farris Htaiix, 8 A. T. J. ÉE9 1&6 


Court of Political Agent of Sikkim 
— Court established by anihmity of Governor. 
General " 442 


. Vol. XI] 


Court of. ct di oae 
Gur OT WATTS ACT Ol Dr 19 ) 


rt “of 

sora Collector "o0€830TV LU es of. . 
In & proceeds ig against & judgment-debtor os 
soon as it is brought to the notice of the Court thab 


* , hois& Ward of Court, the Court should, of ite own 


motion there and then, make the Oolleotor a party 
and walt for such 'defónoe as the Collector may pub 
ctr Moassax ALI BHAR «v. "Onuwwt Lat, 8 289 


eri Ina mi ro rlation. ss! 
rIminai m STRET 2 Biss 


@riminal Procedure Code Act V of 
1898), ss. 4-04); ; 347, 439, 447; 
1-- Europeas Prituh Bubject— Waiver of right 
Twy of Cowrt to ewplain righis—Revinon —Raght sot 

| olarmed—Applioab sty of s. 846 to the case, : 

A olaim to be tried asan ika a a ‘British ie 
cin be waived.  . 

Tee bi vs Grant, 13 B. 561, followed. 

an aceused da found to. be. a- European 

British Saobjegt, his rights as such subject should be 

ly explained to him so as to enable him to 

exercise his choice and judgment as to whether he 
would claim those-rights or waive thom. 

Unless and until the agoused has definitely claimed 
to-bs tried as an -Hurppean British: abject and. his 
claim has peen allowed, tha local High Oourt, not 
being a Hi h Court within... the meaning of section á 
(j).of the Oriminal Procedure Code with reference to 
proceedings agninst European British subjects, can 
exorcise its revisional povrers. 

' Ín the matter oj de Petition af Quiros, 6 0. 83, con- 
sidered. -` 

! 'Beotion 846 of che: Code can be made use of in the 
caso of an-Kmropean : ‘British subject ‘provided that 
section is atherwise applidable and reeort-to its use is 
in.the clroumstanoes.of the case permissible. t 

Beotion 447 corresponds towection 847, but it does 
not,override thet-saction;-it is merely: stpplementary 
to suction in that it contains..directions regarding 
the Court sto which the accused,if an Huropsdn 


° pri&sh subject, should = committed. dia io 
520 


F.M. O.-Nurrr, 7-N..L. B. 08 











T ss. I5, 16, 261, , 
03, 529 [3 '3O0 (D)—Rüles o} Benchen 
j ; F, 4— Transfer Fs to 
mot irtable sommariy by Bench —Trral of case 1» rg- 
gular way —Acquittal — District meena ordering 
ret rial— Jurisdiction, - 


A Distrtot Magltrate transferred toa Bench of 
And Class Honorary Magistrates a case onder acction 
456; Indian PenalCode. The Bench tried the case 
nob satdinarily : 'bnt.in:the regular way and acquitted 
Ahe.aocused. On revision, the District Magistrate 
held that the Honorary Magisirate's proceedings were 
"void.under:seciion: B80 (p) and ordered, without, 
giving the accused. an - gpportanily of being heard, 
thats the case be re-tried: 

Held, thas the order of the Distrigs Magistrate was 
-without jurisdiction and ought to be sot aside. 
apap ofthe Honorary Magiztgates were,not 
'void, as. the District Magistrate's contravention, at 
ule 4, concerning Benches of Magi trans- 
ferring & case which the Bench could not try 
summarily,.came within section 629 (7), Criminal 
Procedure Code, ^ *' i a 


€» 


4 
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Aring Myat v. Queon-Kra press, U. B. R. (1807-01),. I, 
100; Po Han v. Thalem, U., B. B. (1897-01 a) oe ir 
relied upon. Nea San Hui v. EMPKEOR, | . B. R. 
(1010), £, 70 2 

E? 


> * 





s. IG 





te € à 


——— — — — 889.'35, 413 — Aggreyate 
sentenos of ona month—QOne mohkth'a^ imprisonment 
med charge, tv run concurrently—Appecl, “whether 


"The petitioner was convicted under cach of two 
charges and sentenced bya firs5 i Magistrato 
to gpe month’s - rigorous impriponinent dider ‘eich 
of the sections, the sentences to run concurrantly: ' 

Held, that an appeal lay to.the Bessions Judge. 
Bero DERAHE Duy v. Huernon, 15 0. W, N, 784 





.. 255 
m 8s 35, 413 Od by 
v thérd person to aitached ' Ryde- 
tion of darn—Resmedy—( cil. nut ' P 
Where 


property is attached under section 88, 
Criminal Procedure Oodo, as the -property .of ap 
abeconder, and another person claims the property as 
his own, it is proper to give the claimant an oppor- 
tunity of establishing his right. 

Quoen-Empress v. Kandappa Goundan, 20 M. 88 
and Secretary of. State for India in Qowni v. Jagat 
Mohini Dasi, 25 O. 540, referred to. 

If a claim is put forward which the Magistrate has 
not, inquired into or has.rejected, the- claimants’ 
remedy is by civil soit agaınst the Secretary of 
Btate and tho person at whose instance the attach- 
ment was effected. Nea ze Ayna v. BExranon, U. B. 
R. (1910) 1,00. , 


i —— s. 45 


i 





785 
8. BO— Warmat, issue of, 





C. oA Liew of sins Dacor ations in writing — 


Adoption of stereotyped printed form, whether su ffict- 
'ent—Penal (ods (Act XLV of 1890), 8. Enc 
d sistance to lawful apprehension. - 


` The natural meaning of section 00 of the Oriminal 
eB sseduve: Code is that the Court should- record its 
reasons in writing. The adoption ofa stel 
printed form is not a sufficient compliance gee the 
imperative langnage of the section. uc 


Therefore, the issue of '& warrant in pe first 


instance without any reasons being” recorded on thg 
order sheet by the Oourt igsuing tho yrarrant, is 


llega], and tho resistance to anaa warran} is nob 
an offence: SUximawak PHUKAN v Eurkpox, 15 6. 
593 

108 —“Offence ` involv. 


W. N. 1001 
.. ing a breach of the oan fusa king ^ of —Necoesary 
broach of peace or.probable breach of peace. 


The words “offence involving, a bregah of th peace"! 
in section 196 of the Ori 
refer not only to a necóoisE Ey". 
-mb -also tow» probable breach gt tho diio. EN 


4 


Baidya Nath er ri Nana e: Gope, 














,90,0. 93; hoe ors v. ‘Hwyperos, | $0 Wa 
Raj Narain -Bhagabat Chander Nandi; Pig 
315; -7 Cr. L sJ. "302; Empergr :y. Karu 


woe 9. 


“28 M. 188; 8 Cr. LJ. 460 srotered o. 
Mase Bar,,9 A. L. J..0857, 


+ 
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Criminal Procedure Code- contd. 


—— 8. I 1O— Security for good 
behaviour—Condetion as to residence of surety. 

A Magistrate, while acting under section 110 of 
the Criminal Procedure Oode, ordered that security 
must be furnished of a respectable gentleman resid- 
ing in the mame or a neighbouring village in 
which the accused was living: .Heid, that it was 
quite unnecessary to demand thas the surety should 
be a resident of any particular place. Ifthe Magis- 
trate was fetisfled thas he could exercise proper 
influence over the person who had been bound over, 
it was immaterial where that person resided, Z1xBi 
v. Rurzzoz, 8 A L, J. 785 1008 


—— —— 8. 119 614 











of surety—Onus—Decision—Order passed by Ses- 
cions. Oourt~ Jurisdiction of Magistrate to decide 

fitness of surety. i 

The parson required to furnish security should 





prove to the satisfaction of the Magistrate that the- 


suroty iso fit person. The Magistrate should decide 
this on evidence and ona proceeding which is judicial. 


But he cannot decide in anticipation, without taking . 


any evidence, that no evidence but that of & parti- 
a class of witnesses willeetiafy him, 

The word “Magistrate” in section 122 implies the 
Magistrate who made the order or his snocessor in 
ofice whois properly seized of the inquiry. The 
same is the case with the superior Courts mentioned 
in section 133. 

An order made under section 128 (8) is not an 
order confirming the Magistrate's order. Therefore, 
the Magistrate has no jurisdiction to decide on the 
fitness of sureties on & bond ordored by the Sessions 
Court. When the order is of the latter Court, the 
adequacy of the security should be decided by that 
Court. IMPERATOR v. ÀALLAHDIXO 594 


B. 123 594 


S. 145—Keclusire poe- 
session claimed by each set of landlords through 
respective tenants—One tenant selling pup tenancy 
against another — Jurisdiction of Magistrate. 


An order under section 145 of the Code of Orimi- 
nal Procedure passed in favour of one tenant as 
other persons selling up their tenancy, is a 

and valid order which doesnot transgress the 
principle applied in Makhan Lal Roy v. Baroda Kanta 
Roy, 11 C. W. N. 512, as the case is one of exclusive 
on claimed by each set oflandlords through 

their respective tenants whose presence Js necessary. 


Laldhars Singh v. Sukhdeo Narain, 4 C. W. N. 613, 
referred to. GURUDAS KUNDU v, Kenar Narn KUNDU 


592 
diction of Magistrate— Disposal of property. 

The “partios” conte plas in sectibn 146 of the 
Criminal Procedure Code are the perties concerned 
in the te relating to land or water. 

Magistrate, in a prooeeding between 

parties, passed an order underssection 146 of 
the Oriminal Procedure Code attaching the land in 
dispute, the attachmest io continue “n force until a 
‘gompgtent Court had determined the rights of the 
S ctis io the land. Ore of the periies applied for the 








ee A Mia e c nia, 
é 
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Criminal Procedure Code- contd. 


roduce of the land to be made orer to him but ta 
District Magistrate treated the profits as derelict and 
held that since the rights of any of the parties to the 
land in had not been determined by any 
Oours, the produce lapsed to Government: 
Held, thas the order of the District Magistrate 
to hand over the value of the produce in 
question to the petitioner was correct but the - 
District te had no power to treat the profits 
as derelict and as the pr of Government, MOHAR 
SINGH s. Exrxnog, 128 P. L. R. 1011 587 


— ——— 8. 146 587 


S B. 148 — Proceeding under 
s. 145— Order aa to costs to be made within reasonable 
Ame. 


An order as to costs under section 148 of the 
Oriminal Procedure Code ‘should made within & 
reasonable time from the judgment in the onse. 

Binoda Sundari Ohcwdhwrams v. Kali Kristo Pal 
Chowdhury, 220. 387; and Queen-Baperss v. Tamy- 
widi, 24 0. 767, referred to. E 

As long as the order is pe within & reasonable 
time, the inquiry into the amount of costa duo may be 
protracted as long as it is necessary. 

The meaning of the words “at the time” in Quesn- 














Empress v. Tamjuddi, 24 0. 757, is while the sume 


Magistrate is still slitting and the parties are able to 
appear before him. Bamsı Bixen v. MAHAMXAD 
AKBAR ALI, 15 0. W. N, 811 144 


I IER ——— — 88. 156 (3), 200, 
202 and Ch. XWI—Presentaton of complaint 
to Magistrate— Procedure — Reference to Police— 
Omission to record reasons for reference fo Police. i 
14 is the duty of e Magistrate, on presentation ofa 


complaint of any offence, to inmediately proceed in 
the manner laid down in Chapter XVI of the Orimi- 





nal Prooedurb Code (sections 200 et seq). The third 
clause of section 1501s not intended to vide an 
alternative procedure to that laid down in sectionz 


200 et sag. f 

Lokemath Putra v. Sanyasi Charon Manna, 30 O. 
023, explained. 

Where, however, the Magistrate recorded the sworn 
statement of the complainant and numbered the com- 
piaintand thereafter referred it to the Police*with- 
out recording his reasons for doing mo and on receipt 
of the Police report, dismissed the case: 

Held, that the final order was a legal disposal of 
the case under section 208 of the Oriminal Procedure 
Oode, and thatthe omission to record reasons for 
reference to the Police did not invalidate it. In re 
ARULA Korun, 10 M. I. T. 120; (1911) 2 M. W., N. 74 


989 

URL 88. 1980, 35 I —*Cog- 

mance of an offence’, meaning of—Lagistrate not 

authorized under a. 190 (c)— Power to take cogmir- 
ance of ayence against person not sent up for trial. 


A case was zent up for trial by the police toa fnd 
class Magistrate, who was competentto take cognix- 
ance of offences under gection 160 (a) and (b), Ortminal 
Procedure Code. Inthe course of the trial, the 
Magistrate raw reason for believing that the offence 
was committed not by the person sent up but by 
UAE bala A. who had given evidence before 
him e Magistrate, thereupon, took cognizance 
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gef the case against A., had him arrested and reported 
the caso for transfer to the Sub-Dirisional M i 
Ib was objected that the Magistrate nob being om. 
powered onder section 190 (c), his proceeding was 
wlira ríren 
Held, that the Magistrate was empowered to take 


epo of the offence against A. 

Magistrate acting under section 851, if he has 
taken cognizance of an offence on a complaint ora 
Police report, is not proceeding under section 180 (c). 
A Magistrate may join asa oo-acoused any person 
«attending his Court who seems to him to be implicated 
in the case under trial. 

The expression in sectién 190, “cognizance of an 
offence” is not equivalent to cognisance of any offend- 
er, for the definition of complaint includes a com- 
plaint that some person unknown has committed an 
offence. IwrmRATOR& v. LALU, 4B. L. 8.258 583 


M ss. 190, 203, 253, 
259, 403, 417, 437-— Discharge of accused- - 
Bubsequeng trial for same offence not barred —Further 
inquiry when allowed — ÁAcquitial —Appeal — Grounds 
for seting amides order of acquittal —Praotwe — Point 
of lato rejerred to Full Bench—Power of Full Bench 
to deal with whole case. 


Where a Magistrate has passed an order dis 
charging an  &ooused person, it is competent to 
the same Magistrate or to another Magistrate 
of oo-ordinate jurisdiction to take fresh proceedings 
against tho acoused upon the same facts withoni 
the order of discharge being ses aside by higher 
authority. 

Jawahir Singh v. Quesen-Empress, 83 P. R. 180% Or. 
overruled & that extent. i 

Mir Ahwad Husain v. Mohamed Askri, 20 C. 726, 
Jyohadra Nath v. Hem OhRandra, 88 O. 415; 13 0. W, 
N. 198 5 M. L. T. 06; 9 Or. L. J. 708; 3 Ind. Cas. 293, 
Fmperor v. Ohinnaa Xalliappa, 20 M. 126, 1 ML. T. 
81; 16M. LJ. 79, 8Or. L. J. 375, Emperor v. 





85, 
7j 4 Or. L. J. 50, 8 A. L. J. 503, A. W. N. (1006) 245; 


255, Emperor v. Hunshs, 9 P. B. 
1903, followed. 

Though such further inquiry ig not actually illegal 
it should be only undertaken in exceptional cases and 
for good reason shown. 

Where& man has been discharged under ciroum- 
stanoea which make the order of discharge equivalent 
to one of acquittal, no further proceeding should be 
taken y eg him under section 437, Criminal Pro- 
cedure" 


Jai Ram v. Mukhan Lal, BP. R. 1900 Or.; Dulla v. 
Empress, 2 P. B. 1901 Or; 82 P. L. R. 1901; Hira v. 
Emperor, 8 P. B. 1909 Or; 17 P. W. B. 1909 Or.; 8 Ind. 
Cas. 691; 10 Or. L. J. 814, referred to. 

Further inquiry after discharge is improper unless 
the order of discharge was manifosily perverse or 
foolish or was based on & reoord of evidenoe which 
was obviously incomplete. | 

Although & particular point is referred to Fall 
Bench for opinion, the Full Bench has power to 
look into the ces under which the referenóe 
was made and to deal finally with the appeal ont of 
which the reference has arisen. 
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For an appeal against an order of acquittal to be 
accepted by the Chief Court, ib must be shown not 
merely that the correctness of the judgment appealed 
against is open to doubt, but thas it- is so clearly 
wrong that its maintenance would amount to a 

of justice. 

Emperor v. Ghulam Mohamad, 10 P. B. 1897 Cr., - 
followed. 

Appeals by Government from orders of acquittal 
ahould be made only in cases of soma importance. 

Quesn-Bmpsror v. Kaushal Singh, ll» P. B. 1808 
Or., followed. É - 

A. was challaned to stand his trial for an offence 
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‘under section 413, Indian Penal Code. The Magis- 


trate discharged him of that offence but added that he 
should be sent up for trial under section 870. The 
police again o ed him under sections 454 and 
411, Indian Penal Code, and he was duly tried by another 
Magistrate, convicted and sentenced to 16 days’ simple 
imprisonment with a fine of Rs. 10. On appeal, the 
Sessions Judge se& aside the conviction and sentence 
on the ground that the Magistrate had no jurisdic. 
tion to try the accused for the offence of which he 
had already been discharged. A. had served all 
but? days of thé period of imprisonment to which he 
had been sentenced. The local Government appoaled 
against the Sessions Judge’s order of aoquittal : 

Held, that although the view of lew relied upon 
by ihe Sessions Judge was erroneous, yet there 
were no sufficient grounds for an appeal against the 
order of acquittal, and that under the circumstances, 
there was no justification for setting aside thas order. 
Mursnon v. Kru, 10 P. B. 1011 Cr; 24 P. W. R. 1911 
Or; 206 P. L. R. 1911 I32 F.B. 

———— s. 195 618 


—— —— 8$. 195, 5837 —Conric. 
tion under s. 211, Indian Penal Oode—Wani of 
sanction wader s. 105, Orwminal Procedure Code— 
Proceedings not vitialed — Objection taken before the 
fret Court. 

The absence of sanction, even where objection was 
taken before the first Court, does not vitiate a con- 
viction under section 211, Indian Penal Code, unless 
it has occasioned a failure of Justice. 

Perumal Naidu v. Bwpress, 81 M. 804 17 M. L. J. 
583; 2 M. L. T. 403; 6 Or. L. J. 882, followed. ABDUL 
Baxacx BAHIB In re, 10 M. L. T. 82; 431 M. L yi. 


so 
—— ——— 8. 195, object of—Sanc- 

Hom wroceedimgs— Proof necessary for granting sanc- 

tion—Function of the Cowrt granting sanction, 

It is nob the funcion of the Oourt that acoords 
sanction for a eurer ie to require the same 
strictness of p theab Courts are wont to demand 
before they pronounce an accused person guilty. -` 

The object of the provisions of section 105 of the 
Oriminal Procedure Code is marely to prevent pro- 
socations by private persons on their own motion and 
to secure there being a prima facie d for pro- 
socution by requiring the sanction of the Court. 

Apart from the exjsienoe of aprima facie case in 
cases where sanction to prosecute is applied for, the 
Court should see if there are good grounds for 
thinking tħaš a prosecution fs necessary in the 
interests of ,justico. VERBABAGHAYASVWANI NAIDU 4, 
BHAGAYATULLA VISWAKADHAAN, 10 M. L. T. 117; pios 











28 M. W. N. 172 e. 
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8,195 | ci (0)— gano- 
= tox Iamitation-- Ratenmon df ime 

e limit of time imposed by clause (6) of ou 
rco Précedure Code, ‘is not &n'ordtuary rule 
of Hmitaiion ‘Tt is an absolute bar applying only40 
proceedings under section 195. 


When a sanction has da facto expired by lapse of 
time, tie only aith which oan extend the bime 1s 
the High Court. : NARTA Panpa 1, BudaaBan RAwa- 
WUTA . 246 
— MÀ 2. 195 ( —Sanction to 
; paal Order: of- single! 4udge of CMA 
"Sous Ponar of Dreisiow Bench to hear appeal. 


flection 105 (8), Oriminal Procedure Dm vcre 
-platea-5hat a notion may berevoked anly b ear dnd 
which is distinct from apd-superlor £o the Court 
granting sanction. - A Bench of the Ohief Court {s 
rob SPE as regards p singlo- Judge of that 
Court but: is a-seotion of the same Court specially 

empowered to Hear’ = Se Bingle 76 
. Tuan Pao: MARAT UB’ 1 


e - P 614, 899 
— 203— 




















Rc EB. 200, 202; 
Podure to emrmame compüunmawé, effect of —Lodalia- 
cestipation, when can be ordered — Local investigation 
how: à be conducted —Bummary dismissal of com- 


a; Oriminal Procedpre Code, requires & 
istrict examine the jabane himself 
pen he transfers the case under section 108. Local 

eatigation befpre:jssuing process œn only -be 
parr after the complainant has been examined by 
thd Magistrate ‘ind’ réasons ‘recorded. ‘Section’ 203 
&uthsrizes the dismissal of & complaint. only ‘after 

the oonr iginani and considering | ane result 
of thé invdssightión. 

The examination of a oom plainant is UN & — 
of forni Wher & Magistrate directa looal “inves igation 
or distnigdes A icpmplaint ‘withoud making such an 
“examination himself, the omission iga material’ one, 
and he dpes what-Ke has no” àathority | to do- under 
the Code. 

“ing Mogeror v Nga 'Pwe, U. ». R. 1904.06, 1, Tn 
“Pro. öl; 5 Or. L. J. 208, referred to >“ 

A local investigation is not intended = P Legis- 

Jature to süpórsedto & trial. 
-i When if Ja found thai there is ` eridenos in support 
of thé "complamant’s “charge, "the function “61 ‘the 
officer-making: ithe local investigation uw fulfilled. 
The process xuculd then issus and the truth or falsity 
uf the oridente ‘deberntinell in a regular manner. 

Tho dbject of.section -208 is .to "prevent the issue 
.ofprócess where there-is some initial .ground. for 
doubting+the truth -of the complaint and where on a 
Jocalinyestigation there appears-to be no ae 
Ab supporb it. Nea’ THA ‘Td v. Ewpeege, U. B. 


1910), I, 78 
p s.202 249, 959 


bias 
due n e pespe ay s. 132 
—— E oe Y 203-Somnar a 
| minul of emp S 
E 


m ate $y 253 
wo © 














/ - INDIAN OASEE. 


[1911 - 


Criminal Procedure Code-cont. 


ee B5. 254 —Re-call’, meag- 
ing oj Procedure —Pracitce — scamsnation 

Witnesses. 

"he word "re-call" in section 256 of Qriminal Pro- 
cedure Code, 1898, does not mean "re-yummon". Cross- 
examination is intended for the purpose of testing the 
acourücy and credibility of the witnogseg, not for build- 
ing ups oase for the defence, and the witnesses 
should after oross and re-examination be then and 
‘shore discharged. 
^ The moment the &íage in the tripl has been 
reached when thee is” and for: presuming, 
that an accused has inia offence triable 
under Chapter XXI, -the,oxamination o ko uakai 
shouid be taken and ihe sheet dr&wn up. 
Then should follow the .evidenoe of . the re an 
witnesses for the proseontion who should then ana ` 
there be cross-examined and re-examined ‘and dis- 
‘charged. After this, the accused should be required 

enter upon his defence and p his evidenoo. 

[ULUA:v. Siren, 8 A. H5 707 1007 


“8. 261 > ‘ 247. 


MEUS FACE 341— Deas mie ac- 
-oused — Proceedings how io be-voaducted—Pouer of 
"High Court— Criminal respontibilsty oj dezf-maies— 
Penal Goda (Act XLV of 1800), ss. 82, 88, 84. 


Whena parson who is a deaf. mute from. birth is 
charged mith an offence, the trate should try the 
oases and.get into communication: with the accused 
xribh she agsistanoe of hrs relations.: 

In & case reported to the: High Gourt, undo sootion 
841, Criminal Procedure Code, the High Oourt has 
full diszaretion to do whaterer the circumstances of 
the case require. The section gites the High Oourt 
power to pass sentence on the Magistrate’ Aiding. 

Queer x. Poula, $3 W. R..Or-85,72; Queen-JSimnpress 
Y..Somir Bowra, 27-0. 888; 4 0. W. 'N- 421, relied upon. 

Want of speech and hearing do not imply want 
of. capacity either in the uudderstunding or memory 
but T & difoulty i in the means, oft ian 








-- mere 


S may be-mental ANG at tho same ‘une 
put it dis not necessarily involved ip thig dest. mute 
condition. tt 

The law of India Host ai for a sano doef- 
mute who has never been matracted being. prompted 
from-punighment. 

, À wane deaf-muto t gens live to a 
mature age without learning something of his duby 
towards bia neighbour in person and -property. 

. Aideaf-mute, to whom sections 88 and 83- ‘of the 
Penal.Gode do nat apply, must, in ,order to escape 
criminal liability, opme mbhin -seolion 84;.in other 
words, ff mind is sound, his inability -to hear 
&nd.speak. will not,excuse him. 

Duarka Nath Haldar v. Noder Chand Karale, 28 
W.R. Or.:85; Ate Ram v.. Empress, 84 -P. R. 1885 
Or; Empress v. Gahna, 37 P. B. 1889, Or., dissented 
ios dixPAROB v. Naa BAN Myr, U. B, R. erg I 








ao ———— 8. 346, appii to 

the case of o of Rpropean Britdah-subjects - 620 
CE —— $.'347 620 
ee ae ma =. 35! 583 


m — — — ne 88. 368, 307 


ENS ug 993 


jah 
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Si 375— Hb Wo". p 
diio further o gulden in appeal- Bis sos 
182, 24 


- 8. 403. 


8s. 408, 413, dis 
— Üómbinaliis o} sodtences — Appeal: 
'Bection 408 ofthe Code d Criminal Protioduré 
distinctly lays down that ahy persoh convicted on & 
trial by a of. tho first: Wawu. may 


-- 2 ee 
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Appen to the Oourbof Sédsioh. Section 41814 an` 


exoeption to the general rile laid down in séciioh 
403. Section 415 is explanatory &tid appárónily was 
entered in the Oode.to remove all. ble doubts 
which might arise in the cases considered therdih. 
“A person was cohvic by a Magistrate of the 
fitst class arid was sentenced to a day's imprisonrhert 
and ip fine of Es. 50, in defaulb of paymentof 
which he was to sifer a month's im nmert 
further. Bun s matter bf fact, ho was neither sent 
‘to jall nor aotually iniprisoned: Held, that an 
appeal lay to the Sessfons Judge; ds there was p 
combination of the sentences of imprisóüineni bnd 
fine. ALAM v. BxPa208, € 8 A. L. J. 524; 38 A 5, 


= naak 8. 41 3 288, 255 

= ge marana s. 41 I 3—LMayisirite pass- 

ing PINANG ee — Brhancing senience to 
fab tt appealable ~ Appeal—Jutisdiction—Powsr of 











„~ Bessons Judge to go into merits. . 


Whero a Magistrate has passed.a sóntense TERI 
ing one thonth; there {s an appeal, whether the 
ga paleed was legal or illegal. 

on a Sessions Judge is onoe solxed of an appoal 
the whole appeal becomes open to his Court and he 
ht to hear the eppeal on the merits. 

C Magistrate palsed a non-appealable sénbence on 
ań &oonséd, but süb&ed 
eocused, enhanced the tentenno-#o us io make - ib 
— The acoused appealed to the. Séssions 
Jud rejected the appeal “on the ground that 
the iatri could not Tegally ‘add bo the’ Sernkarce 

. and, ain no appeal liy; pig ra w Wot 
aside this order and held thet E EM The 
Seasions Judge then štruok out sat th added Stade bit 
daclified to go Tito the merită on tip ground that the 
oiigingl.sentonoe was not oper to' a 

| Hedy that the Sessions Judge od, ht do hivo heard 
the appedl dn the Tortue Eurpinok v Kismavrir; 18 


Box, L R-550  . 615 
T = 8.415. =~. 253 


== 88 417,437 . 
— se. 437, 119, 208- 


Further inquiry—Poider to order tn case of person 

"discharged wader s:110—" Accused person” -—“ Dis- 

charged” — [nter pretation of statuis — Same word used 

na difforent séchiohs. : 

A District te Bek]orisciolion: KO WA ANGE 
437 of the Crintinal Proo&fure Code, to ordér a fresh 
inquiry intóllie case of a person di d.by.& 
subordinate Magistrato under bection 19 the Oo 8. 

The word “any acêused person" includes . perrons 
proceeded ‘against mder: Chapter, VIU of the Codey 
it 1s not confined toa person against-whom a com- 
plat hes been made under section 20^. 

The discharge of a person undor section 119 is ^ 
discharge as contemplated by scotion 487, 
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nently i at the fequest of the: 


182. 


' Prasan Rixan v. Burazom, 14 0,1 
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Criminal Proéedure Codeé—conia. 


Queen- Bebrezs v. Mutabaddi Lal,'?21 A, 6074 King- 
Emperor-y. Fyas:ud:din, 24 A, 148 ; Queen- Empress 
v. Kona Puna, 16 B. 661, followed. 

Quoen-Esipress v. Imam Mondal, #7 Ò. 062, Poly 
Toy: Ammal v. Chidambdravelw Pillai, 88 M. 85; 4 Ind. 
Ca. 1067 li Or. L. J.. 183; 8 M. L. T. 188; 20 ML, 


'J: 187, dissmrited from. a! 


Whtrs. in s statute shi ache ‘word -is used: in 
différent sections, it onght.-t0 be-interpreted in the 
saté sense throughout unless the. contert in any 
pafticdlah ssbtlon plainly. requires hah it should bo 
undersiood in a different sense. [s re BABA Y ganvass 
..614 


—— qn + BS. 437 494,455 
Withdrawal: of [prosecutioh—Ducharge. of accused — 
Oonmetion for. a subeeques! ofence—Inadeqacy of 
senienos— No ground jor setting ando the order bf 
discharge and directing further inquiry. 


` The uccusod -was ise ander section 404 
Oriminal Pkdoedure Dode; tho. prosecution . agains 
him Being-withdrawh, bui was snbsoquently convibied 
on & diferent oharge-by the Sessions Judge, The, Dig. 
trict Magistrate baing of opinion that thb kentence 
wos -inadequate,-set-asids the. orderof 
pessed under rece ate and farther tube 


Tela, that Shed ib was ndi. ahown that AA af 
was an improper one ab the, time it wag’ 
passed, -the District Magistrate could not seb:b aride 
and direc a fresh inquiry: . «d 
Hald, further; that .the proper . preceding ‘it-the 
seniorce was inadequate, was lo. apply: for. enhance- 
meptand not to set aside the order of discharge pa 


ed in another case. anis In re, (1011) 
W. N. 74 

















-— À 439 577, 
—À u, 481 B20 
— 8.476 | 618 
"iting aga oe wal vo pe kit 
"ou dk T ario, o; BEATE Oh Praten 
docwment--Perkoh in” Üourt — Evidence Ax YI of 


1872), sir. 180, 181 — Whether person caa ba tom 
led to produce ddéwment— ~Title-deed of person. üi 


"a he potitcner mà present in a Gouri but, he was 
paro ie y.caro. - In the óarly part of the day he 
had with hit 4 document of-title. Later on,the Court 
called upon him, under rule 4 of Order XVI of th 
Civil Procedura Gode, to produce ihe docütnenk, , bes 
stated that he had not-the docüment with him at that 
timé, but offered -to produce it the next. day. Tho 
Court at onos up proceedings under yeh 476 
ofthe Orimtnal Procedure Code and d his 
prosscution for offerioes under sections 175, 187 and 
204 of the Indian Penal Codé&: 
E M that the proceedings under section ‘476 could 
ü 
Held, forthen, that before an proceedings could be 
takén against: ‘the pecitioner ` it ought to have been 
determined whether the document in question tas dhé 
which he cotld be -compelled to D BEA 
Tod - 


- 
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Criminal Procedure Code--conta. 


——— B. 514 — Surety bond, 
forfeiture of — Individual and joint liability of princt- 
` pal and suretiss—Procedure, - 

Where a enters into a bond fora oertain 
sum to be paid to Government if he should, within a 
certain period, commits criminal offenoe, and two 
persons subscribe an undertaking to be sureties for 
him, the proper procedure for the who 
inbends to confiscate the bond is to call upon the 
Government .or its representatives before him to 
declare agains which of the persons liable it elects 
to cod aad Tor what amount, and to pass orders 
acoordingly. In no case osn an amounb in excess of 
the amount secured by the bond be demanded or 
recovered from the person bound or his sureties 
individually or collectively. 

The record of the conviction of the principal is 
sufficient evidenoe ever against the sure&y and it is 
not for Government to prove over again 
the factum of the oonviction of the principal to 
render the surety liable for the amount of the for- 
faited security. 

- Queen-Empress v. Har Chandra Chowdhary, 25 O. 
440, not followed. - 

Quecn-Hmpress v. Man Mohan Lal, 21 A.88, fol. 

owed. ALI MAHOXED v. EwPzROB, 846 P.L. R. 1911, 


83 P. W E. 1911 On 
——— 8. 517 —Ourrency-note — 
Delivery, effect of—Pereon actually entitled. 

Where & person is convicted of the thef$ ofa our- 




















- reney-note, which had passed by delivery to other 


persons, from whom the Polloe recovered it, the con- 
victing Magistrate should direct that the currency- 
note should be returned “to the person from whom ib 
was taken,” unloss he findsthet some other person. 
is legally entitled thereto. BUREAMAXIYA Irak v. 
JAYALI ANGADI, 2M. W. N. 370 554 
—— ——— $8. 517, 520, 439 

—Dispoeal of property by Magistraie — Revision — 

. Practice. 

The words “Oourt of Appeal" in section 520 of the 
Criminal Procedure Code merely imply the Court to 
which appeals would ordinarily lie and do not meen 
thes an appeal must lis in the particular case in 
iuba Gy fr ossi equi dae tio 

A i o scq an 
a pesi ie under section 411 of tho Indian 
Penal Code with which he was charged but ordered 
the rT the subject of the charge, to be de- 
livered e complainant and the Sessions Judge 
agreed with the M. 

Held, that this finding of fact nob being obviously 
wrong could not be interfered on revision. 

The arddr as to delivery of the property cannot be 


t 








"Interfered on revision. In such cases the only effect 


of the order of the Oriminal Oours is thab is deter- 
mines which of the parties shorfid be left to sus in the 


Oivi Court. 

- - Qusen-Fuprés v. Jribhovan Manakchand, 0 B. 181, 

followed. Buagat BAM v. BxPxmaon, 06 F. L. R. 1011 
€ 554 


m LLL an s, 517-—Jecels entrusted 
ffr salt — Price realised by their sale but not paid to 
ow»er—Misuppropriatow of Jewels or onty—Oon- 
tract Act (IX of 1872), s. 108, Bacep. 8, 
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Criminal Procedure Code—omtd.  *, 


A. entrusted certain jewels to B., & broker, for sale. 
The jewels were found with O., the appelant, who 
had received them in pawn from D. Ib transpired 
oa had sold them to D., who then pawned them 
to Oa > 

Held, thet B. did not misappropriate the jewels, 
but he did misappropriate the money which he 
received from D. for them: 

Held, also, that C. waa protected by exception 8 to 
section 108, Indian Oontract Act, and was entitled toe 
have the jewels returned to him under seotinn 517, 
Oriminail ure Code, : 

eda E Ma Kay, 41. B. B. 1% 6 Cr. L J. 125, 


Avist v. King-Binperor, 4 L. B. B. 25, 6 Or. L. J. 


"186, referred to. NAMWALAL f. Maune Tun Yan, 4 


Bus. L. T. 170 2 1003- 
———— ——————— Ba 51 7—Theft of money 
—Hecewpt of money not bona flde—Restoration af 
money —Covas not tdentionl. e. : 
The rule that title to money pasees by delivery is 
Gee E of money is bona 
e. 
In re Mathur Lalbhai, 25 B. 902, reHed upon. 
Therefore, where the accused stole certain money 
and handed it over to another under circum- 
stances sufficient to show that the receipt by this 
person wus not bora fide, a Magistrate wonld be justi- 
fied under section 517, Criminal Procedure Code in 
ordering restoration of the money to the trus owner. ^ 
An objection that the coins ordered to be restored 
are not the identical coins stolen is unsustainable in 
view of the explanation to section 517% BoxI e. 
Hursaaos, 4 B. L- R. 255 5681 
—— aaa — —— §. 520 584 


Tamam m 8. 526—Transfer of case 

-Letters Patent, cl. 20—Oharter Act, s. 15— Chief 
. Presidency Magistrates Court—Whather of ‘equal 
jurisdiction’ with the Court of any other Presidency 





Two Courts are of equal Jurisdiction when they are 
empowered by law to entertain the same class of 
oases and to dispose of them in the same way, 

ee wer, both under section 526, 
Criminal ure Code, and under the Oharter Act, 
to transfer a case from the file of the Ohlef Presidency 
Magistrate to that ofany other Presidency Ma 
trate, In re VENKATESWAR PASTRI 7 


——— 8. 526—Trensfer of cass 
before Village Magistrate—Right of accused to be 
granted adjournment pending application for transfer 

“to High Court. 

The provisions of tho Criminal Procedure Oode 
relating to trengfers of criminal cases and the right 
of accusod to obtain an. adjournment of the case 
pen an application to a superior Court for trans- 
fer of the case, against him do not apply to proceed- 
ings» before Village M tos. 

In this case, the High Oourt ordered a transfer 
owing to several irregularities in the trial In re 
Taora Nazavapvu, 21 M. L. J. 755 591 
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Custom —eonold. 


e*——— —— Daughter— Guson 
daughter from iuheritanoe— Wa]ib-ul-Arz. 


Pathans of Maura Burseni, a daughter is by 
custom exoluded from inheritance. 

An entry in a wajab-tl-ara is very important eri- 
dence as to custom and unless there is very strong 
evidence showing that itis incorrect, it should be 
accepted. BHAHBAZ KHAN v. HAHIMAN 536 


Succeeslon —Da«ghiers inhsriting 
property from father— Natwre of interest —Biridhan— 
Bisier's right im prefe-encs to husdand’s—Ciril 
Procedwre Code dico A of 1908), O. If, r. 3—8iter 
suing jor half «hare of porperty——Omission to include 
certain parcels in suit —Bubpequent swt to recover 
property left by deceased sister. 

Upon the death, withous male descendants, of a 
daughter who has inherited property from her father 
the property reverts to the father’s heirs. 

A.sonless proprietor lef; two daughters A. and B. 


4. took pospession of all his property. B. brought A 
suit and secured half. i eee ud eM 


exciwdiag g 


[rd 





parcels of the Pope Sage wania A. died and 
the property left by on of. by 
her husband. B. eh Au husband for ihe recovery 


of the property: 

Held, (1) that B. was entitled to the property in 
preference to A's husband; 

(2) that A. and B. did not acquire the property as 
stridhan but they had simply the ordinary interest of 
a widow or other female under the Punjab coustom; 

(8) that as the present claim of B. was based on a 
different cause of action f-om the previous claim, her 
uiis dh Include some parcels of property in the 

did not affect her right to recover all 
the in ra inherited by A. from her father. Impar 
v. Musammat Rao, 201 P. L. B. 1911; 160 P. 38 





1911 
Damages. See Basuuanr. . 
Nominal damages when awarded ` 
729 
— Vendor and Deficlency in 





the extent of land sold--Breach of covenant —Limtl- 
tation : 337 
Dead person, decree against, is toid ab ia 


Deaf-mute accused — Proceedings how to 
be eonducted— Power of High Oourt—Oriminal 
responsibility of deaf-mutes 230 


Debt —Life Insurance Policy —Nature of claim 





984 
, meaning of 422 
Debuttar property. See Hopu LAiw— 


DaxsUTTAB PROPEARIT. 
——— ————— Bee HINDU Law— Wit. 


Declaration. BesBr»orrio Barr Aor, s. 42, 


— —— of Trust—sStamp sidere 
Declaratory Sult—Bjectmentd notice, canol- 
lation of, on the ground that the person was more 
than a mere tenant—Oause of action for a declarg- 
tion from the Civil Court 920 


+ Suit for declaration that plaint- 
iff is not tenure-holder as renee but occupancy- 
raiyat - 262 





— 
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Declaratory sult—conold. 


———— —— — Title, establishment of —Facts 
existing at the, time of institudion of. suti—Specifec 
oti do (I of 1877), s. 43. 


In a declaratory suib the plaintiff must establish 
his title even though the defendant may not pretend 
to be able to eatabliah any title in himself. 

Tn such a suit the Appellate Court has only to con- 
aider the question whether the decision of tho lower 
Court is correct -with reference to the state of affairs 
which existed when the suit was instituted and can- 
not take into consideration the bearing on the title of 
the contending parties of facts which came intó 
existence subsequent to the institution of the suit. 

Govinda v. Peramdevi, 12 M. 136, reHed- upon: 
IMDRA Bixszax Bixen v. ÜHíANDIKA BaxusH Sinan, 14 
O. O. 170 676 
Decree against a dead person void ab initio—Exe- 
cution proceedings in pursuance of such deores oe 





void 





— —5Bob aside on review —Doecree-holder found 


to have no subsisling title — Entire decree should 
be set aside 102 


Buit for confirmation of possession — Dec- 
‘ree for recovery of posression— Payment of 5 





valores Couri-fees 


——-—. — —Buib for declaration—Decree for possession 
— Practice : 


——— ——" Final" or "oreliminary" — Whether order 
permitting withdrawal of suit amounts to. `> ' 


An order sanctioning the withdrawal of a defend: 
quur ies aan Here E not 
a decree ‘final’ or "p andis, therefore, no$ 
appeeleble. Sant finis v. H. re E w. M. Irma, 150 P. We 
R. 1911 830 





by instal ments—Oonsideration— 


Where plaintiff consented to take & decree on 

& pro-note by instalments in consideration of the 

ndant executing simultaneously & mortgage fof 
the decree amount: 

Held, that the mortgage was supported by vald 
consideration. 

Held, also, that the .enforcoment of the deoree 
did not prevent plaintiff from enforcing the 
mo The Can ae ho RR Cie in 

v. Jardine, (1882 as. 345) 
pal KI I. J. Q. B. 612; 47 L. T 358, 80 W. dor 
and referred to in Advocate-General v. Karmali, 29 B. 


7183 a£ p. 148, had no application vo the case. Kanup- 


PAN CEXTIIIAR v. PoNNUSWAXI TlHEYAB, 10 M 7 


187 
XS He gag ir Af claim not sustate- 
able and directs Revision— 
Oicü Pure (sds (dn Ta (Act Y of 1608). m. 2 (2), 115 
—Specifio Relief (1 of 1877); ss. 43, 54— Declara- 
hon —"Properiy," meaning Kp: righi E Ere 
successionis—Injunction, when can be, ciai 
Birt, natwre of. . E rs 


Plaintiffs, as the heirs a deceased parchit, sued 


for possession of his immdveable property and for 
4 doclaration thab as such heirs thty ers 
entitled to realize birt offerings from the de s 





P 
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Decree—contd, 


oeascd's juymans, On defendants’ objection, the 
first Court held that plaintiffs could not ask 
for & declaration in regerd to rights to birt 
which might exist hereafter but did not exist at 
the moment. The Oourt further held that plaintiff 
shonld ask for an injunction and it directed the 
plaintiffs to comply with this order within a certain 
riod: 
P Held, that gs the order merely returned the plains 
for amendment within a specified period it was not 
a decree, preliminary or otherwise, within the 
meaning of section 2 (2) of the Civil Procedure Code, 
and was consequently not appealable nor was ib open 
revision, 


io 

The so-called right on the pars ofa parohtt to 
birt or priestly offerings is, in Jaw, no right at 
all and does not emonnt to properly for the par- 
poses of section 43 of the Bpeciflo ef Act. Itis 
at mosta more spes succestionis or contingent right 
«hich is admittedly dependent for its existence 
upon the pleasure of the jwimansund which, there- 
fore, may never have any existence. It cannot as 
such form the basis of a declaratory decree. 

In the absence of an agreement with plain- 
-tifs that defendants would noi visit the sumone, 
plaintiffs cannot claim an injunction restraining 
-defendants from visiting the jaymana, 


‘Before an injunction oen be granted, the plain- 
tiffs’ caso must disclose a breach, whether actual 
or threatened, by the defendant of some present 
legal right vested in tle Plaintiff. Not havin g 
any legal right to birt vested in plaintiffs, they coul 
not claim an injunction to restrain a threatened 
breach of that right. Gunpas m Boag, 148 P. W. B. 

‘41911, 216 P. L. B 1011 23 


Rectification—-Histake— Negligence — Oare- 
leseness—-Right to sue—Lipatation Act (IX of 1908) 
Sch. I, Aris 95, 90—Practioe—Ancillary- prayer 
failing — Claims for principal prayer not lost —Posses- 
siom— Title—Right of possessoro!o. sus in ejectment, 
It isnot open to a party to come yoars alier a 

Hecree has been passed in his favour, which gave 

him all he wanted at the time, and-ask the Oourt to 

alter or set aside that decree merely beoense when 
he asked for one thing, he meant to ask for another. 

Article 98 of the Limitation Act, 1608, is only 

intended to apply to those cases in which the Courts 

arè asked to relieve parties from the consequences of 

Y es committed by them in the course of con- 

ctual relations, The Article does noi refer to a 
'"sult to set aside a decree on ihe groundof mistake 
but only to a suit for reHefonihe ground of some 
mistake other than that made fn the deeree. 

‘A. brought & suit for pre-em but failed to in- 
clude ona of the plots sold in plaint. Instead of 
this ne he put in another plot = was not at 
all wid b the mle-deed. A. in terms 
of his t Subsequently Gros t a sult for 

S paseos of the plot left ontund for rectification of 

ecreo: 


Held, thab the claim for rectification 2 the deus 
was not a 
' Jageswar Atha v anga Bishun Gagtinc 8 O, W. 
-N. 478, disiinguiahed. ° n 
e Chama Mea v. Srimati Aasima Banu, 10 0. W, N, 
«1024, referred to. 





Decree—concld. 


The omission of a plaintiff in failing to me for one. 
plot included inthe conveyance cannot sah pah 
callod a mistake but negligence as the b 
carelessness. 

In order that the mistake of RAI uy De 
a ground for relief, thore must be no neglect on his 
part. Where there is negligence, there is no mistake 
such as will justify the grani of relief. 

The claim for principal relief does not fail merely 
because the claim for an ancillary relie? is found not 
maintainable. 


Possession la good, title all persons eroept 
the rightful owner and entitles the possessor to main- 
tain an actionin ejectment against any person, other 
- than such owner, whodispossesses him. Hawzan 
Kran v. MUHAMMAD YAKUB KHAN 537 


Defamation—Statement made in complaint— 
Abrolute privilege 311 


Defence- Mo of property to oge person— 
Bale of ene nites anothar— Suit on mortgage 


—Purchaser’s right to question mortgage for want 
of legal necessity. 220 


Dekkhan riculturists’ Rellef Act 


(XVII of 1879), 88.3 (y), I5 B.—Award 
on reference without intercention of Cowrt— Decree tu 
terms of awa:d—Pouer of Ucurt to modify decree. 


Where * decree for poc of mortgage-money 
and for mle in default of payment is passed or 
an award made on a reference without the in- 
tervention of the Court, the decree is not ona in a sult 
for sale as contemplated by section 15Bgread along 
with section 8 clause (y) of the Dekkhan Agricul- 
turista! Hellef Act and consequently the Court cannot 
grant relief under section 15 

Ghulam Jailani v. Muhammad Hassan, 29 L A. 51; 
29 0. 187, 4 Bom. L. R. 101, 12 M. L. J. 77; 25 P..B. 
1003, relied upon. 

Mohan v, Tukaram, 21 B. 68, Gangadhar v. Mahadu, 
B B. 20, explained. Govrxpgao v. AuBALAL, 18 Bow. 
L. R. 882; 85 B. 810 = 


- Prowdurd Oods vi XIV of 1882), s. 257 = dimt 

Procedure Code (Act V of 1908)— Repeal of a. 257 A 

—B. 18 (c) not affected-—Interpretation of stathies — 

Act inccrporatimg provision af another Act by reler- 

ence—Repeal of latter. 

Bection 18 (c) of the Dekkhan Agriculturists Relief 
Act cannot be ed as repealed in consequence of 


-the of section 2574 of the old Civil Procedure 


Oode by the New Code. 

Where a statute is incorporated by reference into 
a second statute, the repeal of the first by a third 
does not affect tho second. 

Clarke v. Bradlauwgh, (1889) 8 Q. B. D. 60; B1 L J. 
Q. B. 7; 48 L. T. 53; 30 W. E. 55, relied upon. TRIMBAK 
Easnrax e. ABA, 18 Bow. L. R. 508 558 


—— B. I5B"* 366 





“Dharmakarta”, meaning of—Declaration as 


to penformaace of duties of an affice— Power ae a 
spiritual head to fine an inferior spiritual digni 
Jtsrisdtction of Oil Oourts to question propristy of 
fine. 
The term 'Dharmakarto' as ordinarily understood in 


*. Vol X1] 


“Dharmakarta ''— oonold. 


ite legal phraseology of religious institutions, practi. 
cally meand a '&rustoe. The word is, however, some 
times used ina limited sense where the designation only 
- is given to a particular functionary by immemorial 
usage, and with the designation go certain righta and 
duties of a kind usually associated with the offlos of 
Dharmakerta in ite conventional &ooeptation. 

Bri Sadagepa Ramanuja Jiyangariw v. Bri Mahant 
Hama KisorgDosajes, 23 M. 189, referred to. 

Oivil Oouris are oom tto give a declaration 
t & certain person entitled to perform the 

utiles of an office, 

Where a duty is-cast upon a man in virtue of his 
connecHion with an Institution, or an abstract per- 
sonality (as distinguiahed from & specific individual 
who might abeolre him from preformance), and 
where itis p y for the benefit of soh institu- 
tion or nality thas the duty should be per- 
formed, the man May reasonably claim the aid of the 
law to prevent his being obstructed in performance 
of the sume, The right, however, is granted in the 
interests of the institution or abstracts personality 
and not of the individual claiming it, and where the 
right has ce&sed to be beneficial to the former, ib 
should be refused. 

Where a JDharmakaría, or a superior spiritual 
dignitary, claims the right to impose a fine on an 
inferlor spiritual dignitary, the priety of the fine 
may be called in question in a Civil Oourt, and the 

fined, if successful, can obtain its refund. 

The right to fine a &ubordinaie should be strictly 
made out and is by no means to be d to 
attach to the superior office, and in the .case ofa 
revered and highly-placed spiritual dignitary, the 
due parfarmance of his duty is sufficiently secured, 
not by the power to inflict petty fines, bub by 
removal from office in the case of persistent mis- 
conduct.  PARAMAHAMBA v. Parara Doss: 41. M. 
L. J. 790. j . 178 


Disch of accused -— Subsequent trial 
for same offence not barred~-Further inquiry when 
allowed ‘ 132 


Discretion—<Amendment-of pleadings 481 


—— —— —— Dispute about question of fact—Safe 
principle, what is—Bargain, oncrous but not un- 
consciongble — Decree for specifo Performance 1 

———— » not to be arbitrary, but ressonable, 

fair and just—Oolourable exercise of discreti 
taniamount to refusal EO 


of Court — When of 
property may be displaced by a recelvar 870 


Dismissal In default—Ocase heard—Absonce 
of plaintif to hear judgment, effect cf. 








Where a caso is heard and a oertain amount of 


discussion has taken place in presence of the parties, 
and judgment is deferred, a Oourt is not justified in 
dismissing thd suib for default if tho plffintiff is 
&beon$ when the case is called on for delivery of 
judgment. Nawp LAL v. BHANXRU, 165 P. W. B a2 


Bee ALIMONY ; Bugwzsm Bupnist Law. 


-Connivancs—Presumption—"Volanti non 
fit injuria” 


Divorce. 


——————— 
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Divorce—ooncli. 


Oonnivanoe is a willing consent to conjugal offence 
ora culpable acquiescence in & course of conduct 
réasonably likely to lead to the offónoe being com- 
mitted. -lt has its source and its limits in the prin- 
ciple "vole non Aéiajuria”. The Court will not on 
presumption {impute connivance nor will it do so 
unless there ia strong. evidence of it. Ross Marr 
BaxxeTT v. James Hovusurag Bunwart, 4 Bux. L. T. 
101 





mp Cruelty. 
In a suit for divorce the oruelty alleged was that 


.the husband visited the petitioner, who was living 


apart from him, on several ocomsaions drunk; he 
had-&bused her once in the public street, and once 
about 4 years ego he took her by the throat, threw 
her down and caused bruises on her body by pushing 
her against a chair: Hed, that these acts did not 
amount to legal cruelty. Joserena Hanemrra 
ÁLBRIANXDRR 0. HDWARD PHILIP ALEXANDER, 4 Bus. L. 


T, 108 784 
income 8I3 
Doctrine of mutuality does not apply in n 


Document, consiruction of. See CoxsrRUOTION 
ox Docuwuxrt. 

Dwelllng--Jurisdiction - 447 

Drainage Act (II of 1882 B. C.). 3e 


Baweat DRAINAGR Act. 





Easement, obetruction of —Lightand air-—Remedy 


—~Injunclion— Damages. 

Where by the erection of a building by-the defend- 
ants, obstruction is caused to the aocees of light 
and air to thè house of the plaintiff rèn- 
dering ib ‘dark, uncomfortable and useless’, the 


case is a fit one for granting ipei s injunction 
resiraining the defendants from interfering with the 
plaintiff's .right and for ordering the removal of 
the defendants’ building or so much of dt, as obstructa 
a free passage of light and air to the p il as house. 
The fact thatthe mite is ina city where ib hx 
more valuable makes no difference in the application 
of the law. C 
The UT of making internalalterations in 
ding so as to provide fresh sources 
of light and air would nob be a sufficient answer to 


i oars on the defendant, nor would it be suffi- 
entif the defendant offers to provide fresh lights 
in his own building in place of the ancient lights of 
the plaintiff. : 

An injunction cannot be refused on the ground 
that it would infiict greater injury on one party 
than the benefit it would confer on another. 

Dhunjibhoy Cowasyi Umrigor v. Lisboa, 18.B. 253; 
Sultan Nawas Jung v. Eustomji Nawabhoy, 20 B. TOt 
Ramanjuew Naidu v. Aparamji Ammal, 
313; 9 Ind. (aa. 417; 98 M. W. N. 351, 9 M. L. 
888, Boyson v. Deane, 22 M. 251; Mea Abbas Sait 
Jacob Harron Sait, 886 M. 827,20 M. I. J. 201; 7 
K. L. T. 845; 4 Ind. Cas. 4235; Anath Nath Deb v 
Gulstaun,; 83 O. 661; 12 0. W. N. 610; Dent v. Austi 
Mart Co., L. R. 3 Eq. 288, followed. 

Colla v. Howe Colonial Stores, (1904) L. R. A. O.'1 
st p. 2045 73 L. J.Oh. 484 £0 L. T. 687; 58 W. R, 30 

e 


1054 


Easement--concld. 


Kalliandas v. Tulsidass, 28 B. 786; Shamnugper 
Jute Factory Oo, Là. v. Ramuarain Chatterjee, 14 O. 
189; distinguished. MUTHUKBISHNA Arran v. Soma- 
Likaa Muni, 21 M. La J. 742; 10 M. L. T. 181; (1911) 
3 X. W. N. 80 642 
Ejectment for srrears—Arrears of more thua 

one year—Bjootment for arrears of last year —For- 


feiture— Waiver 974 


Notice, oancellation of, on the ground 
that thg person was more ihan & mere tenant— 
Cause of action for a declaration from the 620 


me — —— Notloe to quii— Tenant holding over 








o — — y sult for — Bervice Tenure—Hefusel to 
perform serrioo—Forfeiture—OCo-sharer landlord 


695 
Trespasser—Co-shzrer landlord 84 


Electlon- Decreo by instalments—Oonsideration 
—Bimulteneous execudon of mortgage by judg- 
ment-debtor—Bnigroement of decree — Whaa 





winarsa rois 


bars rights under the mortgage 
ancement of sentence commutation of 
RO a into fne 788 


Equlty-—Desee for sale—Joint decree-holdors— 
lication for execution by one on behalf of ‘alle 
Leave to bid obtained by applicant—Purchase by 
applicant of property equal in value to his share of 
deoree—Right af other deoree-holders to recover 
share of property §17 


Esto ] — Adverse possession — 
Wende uad as mortgagee Moree 
—— — —— Alenation by Hindu widow—Oonsent of 
roversionerg 24 
— Attachment of certain —Appli- 
cation for time to pay the decretal amount by the 
Judgment-debtors—fBeoond application for execu: 
tion and same property atiached—Ples raised as to 
the atbachability of the property—Res judicata | 


— —À — ——Attornment by tenant to dir. y: 
of tenant to deny trustees title 4 
—— — by oonduct—Revocation of a 73 


_—-—~ — — Consent-dooree —Partiifon— Prohibition 
against partition—Joint on—Right to 
mirari lease — Assignment of right -Personal right 


—§Oonslderaiion recited not actually Jot 
— Morigage enforoseblo Pleadings f 2I 

Mortgage—Priority-— morie 
conduct 3 


—— ortgage—Redemption—Admission of 
redemption by mortgagee in mutation p 
P y paar m 
— ——— ——— io question the validity of adoption 
. 


——— ——— Will—&8uit by -legateos | under 
the Will- Consent decree—Subsequent suit between 
parties—Question as to genuineness of the "34 
Ras judicata 

nd ge — Priory — First mortgagee's 











alee rer ta 











conduct. . 
Where the firsb m wee an assanting party 
IV a rfortgage executed in favour of the second mort- 
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Estoppel—concld. 


gageeand: actually received a large portion of fhe 
morigage-money thus raised and the second mortgage 
contained an express covenant that ths ‘property, 
mortgaged was free from enoumbr&noos: : 
Held, that the first mortgagee having thus con- 
curred in inducing the second mortgagee to advance 
their money, as a first charge, cannot now turn round 
and olaim priority over that mortgage, in favour of 
his own mort from an earlier date. 
Ranin Oumrrr v. Sras Dzorumgs & Co. Ln», 15 C. 
W. N. 81% 18 Bow. L. R 549; 14 O. L. J. Th 2 M. W. 
N! 418, 4 Bun. L. T. 225, 10 M. L. T. 289; 21 M. L.U, 
938 503 
European British Subject— Waiver of 
right--Daty,of Court to explain rights ” 620 


Evidence— Advocate omitting to call eridence— 
» Right to admit evidence after decision 79 
aa aaa ee E " 33 
— my withholding of—Presumption --993 
——— — Admissibilsty—-Panchnamd—Record of 

accused's conduct — Statemeni in consequence of 
* sohich nothing was discovered. 

Courts should exclude from the record panchaamas 
which contain statements by an accused person which 
are either clearly inadmissible or which are of 
doubtful adriissihility. : 
Where the finding of a corpse was due, nob to 
anything that the eoousod had said, but to his con- 
duct in pointing out the plaoe, a record of the ac- 


: gused’s conduct is inadmissible in evidenoo. 


Statements of the accused in enoe of which 


nothing discovered should not beeadmitted in 
evidence, Hwpmrorv. BANOUHHOD Goxar, 18 Box. L. 
E. 409 . 613 





— Bwrden of proof wrongly placed—Party 
electing to produce evidence first does not lose. right 

torawe the plea of onus— Waioer—Practics —Both 
parties produce evidemce—(Question of onus<tmma- 


Where r party, under 4 justifiable impreesaion thai" 
the burden of proving & certain fact in the first in- 
stance lies on himself, elects to produce his evidence 


first, he not thereby lose his right to insist in 
the A Oonrt that the burden of proof be laid 
on the right party. . 


Where the burden of proof has been wrongiy placed 
onone party bub both sides have given evidence, and 
there is no suggestion that any evidenoe has bean er- 
cluded, the Appellate Court ought to deal with the case 
as if the burden of proof had been cast upon the right 
pes. MUHAMMAD TAHIR v. HAGHUBAR Disi 8 A. 

J. 786 761 


— Practice—Dismissal of swit om basis of 
evidence of a wituess—Hafwsal to emainine other wit- 
nesses Pleadings —Iaconsistent pleadings. 


Plaintiff sued the defendant to recovera certain 
opt Ss sc breach of contract. 
In ‘of the suit, the pleintiff contended that 
under a contract to deliver “Ohina” or "small" mills 
rice, either delivery of “China” or "small" mills 
rice or the delivery of apeoial big mills rice would be 
a good delivery. After issues were framed, the eri. 
dence of one of plaintiff's witnesses was iaken'bub 
this evidence was unfavourable to plaintiff. The 
plaintiff intimated his wish to call several other 


pd 





Vol. XI] 
Ewvidence—oconcld. 
witnesses: in sup of his contention. But the 
Court dismissed the suit without taking the evidence 
of these witnesses: 


Hold, that the plaintiff did not take up any incon- 
alstent positions and thab the mere fact that the 
evidence of one witnoes was unfavourable to him 
was not a good ground for dismissing the suit 
without examining the other witnesses which he 
wished to examine. ` 

Looloo Singh v. Rajendur Laha, 8 W. B. 884; Gopes 
Ojhay. Hur Gobind Singh, 12 W. R. 229, Jeswunt 
Singjes Ubby Bimgjes v. Jot Singjoe Ubby Singjes, 
3M. 1. A. 424, and Shaik Ibhramy. Shaik Suleman, 
9 B. 146, relied upon. GovrxpísAMY PILLAI e. Koor- 
LÀYAPPA Rowrumr, 6 L., B. B. 17 930 


Evidence Act (I of 1872), 8.j30—Conjes- 
miond by co-a —No conviction oan be based on 
such confessions unless they are corroborated — Arrest 
of witness duding the oowrse of trial—Practios, 


A oonviction should not be sustained where ib rests 


entirely on statements contained in oonfessions 
of co-accused persons, 

The arrest of a witness for the defence for giving 
false evidence, while the evidence for the defenoe is 
being taken, is very improper. Naa Po Kyra v. Ex- 
paror, 4 Bon. L. T. 189 1001 
— 8. 3 — Meaning of the words “in 

the ordinary course of business”. ; 

Thephrase “in the ordinary course of business" 
in section 82 of the Evidence Aot is used to 
indicate the dhrrent routine of business which was 





usually followed by the person whoes declaration ib: 


is sought to introduce. 

Hiagawa v. Bharmappa, 28 B. 68, followed. 

. Where there is not only no evidence that there was 
any such current routine of business buat Actually no 
order thet the practice hed ever been adopted on 
any obhar occasion, much less that it was tually 
adopted on all occasions: 

eld, that a st&kement made by a person, since de- 
ceased, to his wife, that the defendants had askod him 
to lend them money and that he had lent them monoy 
on an on demand noto was inadmissible. ABDULLA v, 
Ma B Kin, 4 Bun L T. 185 854 
——— 8. 32, Cl. (3) — Admission 
against interost— Admissible in evidence. 

Where the question was whether oeriain propertics 
in possession of the defendants were ancestral or 
self-acquired, so as to be chargeable with the main- 
tenance of the plaintiff, a statement by a person who 
gave tho defendants a share inthe properties in her 

on, on the ground that they also mixed their 

y properties with hers, is evidently againsh her 
interest, and.as such admissible under section 82, 
clause (8) of Act Tof 1872. MaAxpANA MAHALAKBH- 
MAXMA v. MANDANA, 2 k. W. N. 868 380 


—— 8. 34—Account books, admissi- 
bility of—Accounts noi written from day to day. 
Where original accounta were kept in a rough boo 

or or slips of paper and were after an interval 

time entered in the regular books, the books cannot 
be rejected on the ground thai tho entries were not 
made in them regularly from day to day. MANGLI 

Paasnap v. MANDIB DAS 95 

+ 
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Evidence Act—oontd. 
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— —— — —— 8. BO Document adeitied by the 
other side need not be proved —Insufücient siamp— 
Dismissal of suit —Practvoe. . 
When an agreement sued upon is admitted by the 

defendant, proof of it is dispensed with. A Ooart 

cannot dismiss a suit based on an admitted docu. 
ment on ihe ground that the document" was not 

sufficiently stamped. BanrwroLna v. M. MURRAY, 4 

Bus. L. T. 171 8lo 


m 85, 60, 87, 68 and 69-— 
Proof of docwument—Procedurs to be followed In prov. 
ing mortgage deeda— Atiesting witnossde, absence of, 
not accounted for. 

The platrtiffa sued the heirs of a mortgagor on a 
mortgage-deed execution of which was denied. In 
order to prove the deed witnesses were examined who 
were acquainted with the hand writing of two of the 
attesting witnesses, who were admittedly dead. There 
was no evidence on record to show t the oiher 
aitesting witnesses were not alive or were nòt subject : 
to the procesa of the Oourt. There was only a state. 
ment by the plaintiffs’ Pleader to the effect that he 
had been unable to ascertain their whereabouta;: ' 


Heid, that.undar the ee of the Indian Evi. 
dence Act evidence could not be admitted to prove the 
signature of the attesting witnesses until the absence 
of all the attesting witnesses had been duly acoount- 
ed for. Swamipor BINGH v. KANTE FaTiMA 225 


—— 8. 65 (e€)—8eoondary evidence 
261 








A Registration offloe copy of sele-deed.is in. 
admissible in evidence under section 65 (f) of the 
Xvidence Act to prove the -contenta of the. original . 
sale-deed, unless & case for the reception of secon 
evidence is made out MUWNAN v. NAJMUX 


—————M es. 67, 6s, 69— Proof of mort- 
gago-deed j 225 

ee ————— 8. 7 0—Adsaission of emecution — 
Admission at trial of suét— Admission before Register. 
ing offcer. 

The word "admission", in section 70 of the Evidence 
Act, relates only fo the admission of a party in the 
course of the of & suib and does not include an 
admission of execution before a R officer 
made at the time of registering the document. 

“Abdul Karim v. Salimun, 87 O. 190 at p. 108, fol. 
lowed. : , 

Whyman v. Gath, (1853) 22 L. J. Exoh. 810; 17 Jur, 

550, 1 W.R.873, relied upon. - 
2 

Musammai Jhama v. Deobus, 2 N., L. R. 10 at 
referred to. i 

Priyenath v. Bitsesswr Dass, 1 OP W. N, ii 
not followed. Bupua v. Banwax, 7 N. L. R. 85 GSB 
———————— 8. 74 (1) (ID — Probate of a - 

publio document in 26 [° 

481 


s. 92 





1056 


Evidence Act—vcontd 


~~ 8. GA2—Construction of document— 
Document whether sale-desd or gift—Parol evidence 
to show that sale-deed is really gift, whether admis- 


nie. : 

Parol evidence is admissible for the purpose of 
showing that a document which purports to be, 
and on th» face of it is, a deed of sale, is in reality a 
deed of gift. 


Fais-wn-tisea vy. Hant{-un-nisac, 27 A. 012, over-- 


ruled. HaXIF-UN-NISAA v. Parx-UN-x1854, 16 O. W. N. 
531; 8 A. L. J. 878; 18 0. d J. ou Box, LR 891; 

IT. 83 A. 191 . W. N. 
men 4 idi 398 P. C. 
$8. O2— Oral evidence to vary terms 
‘of sworigage-coniract— Oral evienos that payment has 
been made in particular mode, if admissible. 








The Hy-dence Act’ does not my that no statement of _ 


facts in a written instrament may be contradicted, 
' butonly that the termsof the contract may not be 
varied, acded-to, substracted from or oon 


tradicted. 
Bah Lal Chand v. Indarjit, 23 A. 870(P. O.) IT L AL”! 


98 and Ram Baksh v. Durjan, 9 A. 302, relied upon. 
Therefore, oral evidence is admissible to prove that 


oertain sams payable as profits to a mortgagor have ' 


been paid not in cash bui in. another mcde. Rax 
ÀWATAR !, TULSI Prosan Siwan 713 


8. 92 proviso (3)—Separate 
oral a Condition precedemi to the taking 
_ effect of a contract in writing. 

Slaintiff purported to sell certain land to the 
Miraris There was an arrangement that the deed 
should take effect only if tlie defendants sncopeded in 

" « of 


getting possession the property in suit: 
n a 
| Held, inat oral evidence of the ment Was 


aitinlanible undér pravimo See irre the Indian 








Evidence Act. HALIMGA Iya: v. Hypma Nanas, 9 
. T, 450 
E EL NE g. IOG-— Death of an infant son 
202 


LL an 8. 108 — Missing person — Pre- 
sumption as to death and wot as to time of death. 


Under section 108 of the Indian Hvidance Act it 


pened for seven yoars, is dead, but there is no 
presumption as to the time of his death. 
- Dhorup Nath v. Govind Saran, 8 A. 614, overruled. 
Naraye a Bhagwant v. Sriniwaa Trimbak, 8 Bom. L. 
B. 320- Funi Bhushan Banerji v. Surjya Kant Roy 
Qkoiwdhe-y, 35 O. 25; 5 O. L. J. 649 ; 11 O. W. N. 888; 
Srinath Das v. Probodh Chandra Das, 11 O. L. J. 680; 
6 Ind. Oas. 244, referred to. MUHAMMAD SHARIF v. 
BAXDX ALI, 8 A. L. J. 1063 474 F. B. 


s. l1 IO—Bvrdex of proof —Onus 
probardi on. the party ous of possession— Shifting of 


Rus, ^ . 

It was sought to eject the defendant from a house 
which bad been in his possession for 5 years 
without interruption on the ground that he 
first entered the premises temporarily with the per- 
mission of the plaintiff's father: in y, the defend. 
antallegedasale: e e d 

Hel, that the burden of proving permissive occu. 
e. 
pation clearly lay on khe plaintiff. 

The burden of proof should not be shifted unless 
the plaintiff has made out & prima facie case. 
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nu person, who has not been ` 


Evidence Act—concld. _ ; °. 


W. Innes v. Asgar Ali and another, P. J. 450, 
referred to and approved, Mr Myrr v. U Onaiwe, 4 


Bux. L T. 159 7 
—— —g. 114 11. (e) 472 
Se ss. 130, 131 794 
Execution-of decree. Bes Om Procr- 
DURE Cona, 1908, s 47 et seg amp O. XXI. 
—~— — — — Àppeal from order retung 


——Application for rateablp 
dist ribution—Leave of Court — Prohibitory order 
against Receiver, if equivalent to grant of leave to 
proceed against him— Whether Jeave may be 
granted at subsequent stage of proceedings 187 

——— -— — Application for sale of im- 
moreable —Extract not fled—Applicoation 

‘struck off at creditors request-—Final — 

Fresh applioation — Revival of old applications 


Construction 
— —— — ———— Attachment eof ancestral 
"property of a deceased Jat in the hands of his heirs 
Decree for uS sas 


* 








leave to bid . 























——— ——————— —--Deoree for meme profits 
against widow, if enforceable against revarsionur 


Frand—Understatement of 
values in sale proclamation—Omiasion to state area 
and profita—Limitation Act (XV of 1877), 1». 18— 
"Whether fraud to be antecedent to accrual of right 
—Bhrüer of proof--Bpecies of fraud to which s. 18 
e 205 


applies.’ 

— " Mortgage decree granting 
personal remedy as well as remedy against property 
— Personal remedy may be enforced first—Duty of 
execution Oourt—Objection to validity of deore a 

| - 

Period of limitation appli- 

cable- Executing Oourt bound by the period appli-, 

cable to the Court pasting decree 635 

——— ————Henalixation of assets 

male before adjudioation of judgment-debtor as 
insolvent — Right of execution-creditor to the 
money—Priority 433 

—— —— Blay of execution — Áppoel 
to Privy Oouncil—Admiasion by special loeve— 
Power of High Court to stay execution 384 

rt —M—— ——— —— Application in continuation 
of last application —Progress of application interrupt. 
ed by appeals of judgment-debtor—Ranning of tims 
when obstacle removed —Lymitation Act (IX af 1908), 
Neh I, Art, 181. f 
The last previous applicaidon to execute a deres 

was made on July 8rd, 1002. On the objection of the 
judgmeni-üebtor, which was ovarruled by the first 

Court, the High Oourt remanded the case. ard, a 

Commissioner having been appointed, it was apoer- 

tained that the judgment-debtor yaa entitled toa 

certain deduction, and so, on Juné 28th, 1907, the 
objection of the Judgmeni-debtor was allowed in part. 

On ihe mame day, the Oourt passed the following 

order: “Case put an end to after deciaion of the 

objection”. The judgmont-debtor again appealeg to 
the High (court, but his appeal was dismissed on 

March 4th, 1910. On Deoember 16th, 1010, the decree- 

holders put in their present application to execute | 

the decree; 


ET ii aana 
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Execution of decree—oconkl. . -i. T Executlon of decree—e». ^ ^" ~~ 


Held, that the present application was one to continue. debtors ralsed-the objection that thë mortgage bonds 
the expoution proceedings, further progreasin which were thair own property and-conld not be’ aitached 
had been basan by the two appeals of the and sold under the decree: 
'jJudgmeni-debtor to the High Oonrt, non thero was. Held, that the objection-was barred neither by the 
nothing in the. lew to ‘compel the deoree-holder to law of eatoppel nor by the rules of ree judioata. . 
proceed with execution during the pendency ofan.. Muhammad Ismaily. Wasir Ali, 4 A L. J. 400. 
appeal, mote especially, when the amount for which : A. W.,N. (1907) 188, followed. 3 
execution should be levied was contingent on the Coventry Y, Tulshi Pershad Narayan Singh, 81 C. 822; 
decision of the Appellate Court; thas Article 1810f  Girdhari Bingh v. Hurdeo Narajn Singh, 8 L A. 280; 
the Limitation Act of 1008 applied,and thatthe 96 W.B. 44 Bholanath Das v. Prafullanath Kundu 
Ba e noi barred. Chaudhry, 28 0. 123; Behari Lal v. Majid Ali, M A * 
kh Kawmaruddin Ahmed v. Jawahir Lal, 33 I. A. 188, distinguished. Ham OHAXDAR SINGH v. Patro |, 
104 10, L. J. 381, 27 A. 334; 9 A. L. J. 907 7 Bom. Lar, 8 à L. J. Ab < 980 . 
L. B. 488; 16 M. L. J. 25879 O. W.N. 601, Madhab — —  —,— Auctios-sals of property both _; 
Moni Dasi v. Pemala Lambert, 6 Ind. (Jas. 537; 87 C. . E fave lary abs sa dir , 
793 15 O. W. N. 887: 12 0. L.J. 828, Rudra Narain for sale of ancestral broperty—Sanction given after _ 
v. Pachu Maity, 88 O. 487; Raghunath Sahay v. Lalji sale, ruffciency of. i 
Singh, 28 O. 897, gelled upon Santun MAHOXWD vt. Partof a share soughi-io be sold in execution of 
WILLIAM ÁLFRED THOMAS 972 decree was the self-aoquíred property of the appellant 
and the remainder was his anpoestral estate. The 
mode of Oia So a vying Commissioner, in forwarding the sale statement 
Procedure Oade (Aci V of 1003), 0. XXI v. 11, the Local Go ee ee I 
ch. (3: (3). e tomar w on is: 
An application for ton of ad 3 which accorded to or sale of the ancestral portion, I I wil ; 
doe& not specify the mode in which the assistance of Elm e u th i Laga a. Thio = 
the Court is required, is defective, and unless the d sent di cus 2 ii Co n 
defect ix remedied, the application must be dismissed. bcd ha f Senay oe Pk 
Shakaram Chand Gokal Das v. Ghelabl oe Held, that the sale of the self-acquired share was 
19-B. 84, followed. - : | sakaldas, never sanctioned by the Commissioner and the Go- 
On such a defective application, the Court shonld vernment sanction was not safficient. 


abstain from deciding whether or not the decree is. a 1 a mu acke dis given after the sale 


s Ponxt Caprona D Barn CHANDRA die Held, also, thatthe salo of no part of the share 
3 could be ‘upheld as ityras impossible to sey which 
MSN of judgment-dedtor— part of the share was sold first. MOHAMMAD ÁHNMAD 

When allowable, - v. PRAG NABAIN, 14 O. O. 115 346 


Ordinarily, if for à number of years a deoree-holder — Olaim—Subsequent failure 
is active in trying to execute his decrep, and if the Second application, whether orn be treated as continua. , 
failure to recover the decratal money is dae to the tion of the previows application— Application for ems- 
obstruction and bed faith of thé Judgment-debtor, oution—-Attachment subsisting, effect of—Whaether 

* there would be good ground for ordering arrest. second application to be created as contiauahon of 

But where there is no bad faith inthe conduct of fret. 
the Judgment-debtor and there is no reason whatever Where a claim is at firmi ‘moccesfal but ultimately 
to suppose that he wishes to keep the decree-holder ‘unsuccessful, that is, the: deoree-holder succeeds in 
out of his money, the Court should granf'the Judg- removing the ber placed on his application for 
mentgisbtor a reasonable time within which to pay execution, his subsequent application oan be rightly 
the money due under the decrees, andif during this treated as a revival or continuation of the first 
time the Judgment-debtor shows negligence and has apploatlon for execution’ But where the claim is 





























not. ed with necessary vigour, the question subsequently auoeemsful, the subsequent appHoation 
whether or not he. deserves arrest should be re- cannot be treated asa continuation of the prertous 
considered. Bisrwx Das v. JIWA BAN 848 application before the claim was put forward, because 





to the decree-holdar, during the pendenoy 
——— Attachment of certain pro. 1b was open 
rty p anaa for tims to pay ths dseretal of the suit of the claimant, to take proceedings in the 


amount by the judjment-debiors - Second application "Ame manner as he has &dopted after tho termination 


eaecution ind same property attached—Plea raised Of the suit. 
Aids the attachabilsty of the property -Ros Judioata Raghunandan Pershad v. Bhuggoo Lali, 17 O. 203, 


followed. 
—Estoppel. Rudra Narain Guria v. Pachw Natty, 28.0 437; and 


In execuHon of & decree, the TEAM holder applied Gurndeo Narapas Binhi v. Amrit Narayan Bina, 83 
forsale of twq mortgage bonds. The judgment- 0, 680, distinguished. 
debtors, who were the representatives of the deceased Shivram v. Sarasvati Bai, 80 B. 175, reforred i 
debtor, made an appliontion for~timeeto pay up tho Where an application for execution has been dis- 
decretal amount asthe sale of the two mortgage missed, albhoggh the attachment, has been kept in 
bonds would cause a loss to them, The Court granted force, it is not open to the dooree-folder to apply for 
tifhe and struck off the exeontion application. execution any length of time gfterwards and contend 
Subeequertly, the decree-holders made another’ shat the ae wae application is one made in oon- 
application for execution and asked for tho salo of the tinuation of previous application. Kana Nat 
game property. To this application, the judgmenit.' fganEAR v. Paoprar KUMAR ` 48 
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Execution of decree contd. 


— ——— Death of decres-holder dur. 
ing pendency of eecution sproceedingsa—Order direct- 
ing deceased to pay costs — Legal representativo not on 
record— Property of deceased attached in emecution of 

order for costs, 


An order in execution, ‘ which is the basis’ of sub- 
pessed against a parson who 


foundation for any later orders. 
Gohar v. Mahammad, 7 P. R. 1880; Chuans Lal v. 
Forida, 78 P. R. 1801; Jlajani Kant Bhowmik v. Kara- 
KMarajmal v. Diam, 2 A. L. 
: m. L R. 1, 9 C. W.-N. 201; 
uo 296, referred to. AnBDUER RAHMAN v. KISHNXA 
Mar, 101 P. W. R. 1911 869 


—— ———— 9 —— —— Deoree for sals— Jovat decree. 
holdera— Appitcation for euecution by one on behalf of 
ali—Leave to bid obtained by applioant— Purchase by 
applicant of property equal in talue to his. share of 
deoree— Right of other decroe-holders to recover share 
of property — Equity. 
G., ons of several joint deores-holders, applied for 
exoculion of a decree for gale on his own behalf and 
on behalf of the other  decree-holders. G. ob- 
talüod leave to bid for the mortgaged property 
and himself purchased it The purchase-money was 
equal to the amount of G'g share of the decree. The 
other decree-holders then sued G. to recover thelr 
share of the propane purchased by G.: 

Held, that they were tled to recover their share, 
“as equity was on theiralde. Kasei v. Ganga Bana, 8 

A. L. J. 616 517 F. B. 


titan c c d 





E mani 


——— —————Decreial amount paid by 
fudgment-debtor out of Cowri—Faure to certify — 
Atiempt io ewacute deoréd — Payment of amount over 
again by judgment-debtor—Suu for recovery of 
amount paid out of Court—Oinl Procedure Code (Act 
Y of 1908), O. XXI r 2. 


A judgment-debtor paid the decretal amount to the 
decree-holder out of Court, The latter did not certify 
the payment, but alteampted to execute the deareo, 
The judgment-debtor to seve his property from 
attachment paid into Court the amount over again, 
and sued the deoree-holder for the recovery of this 

amount: 

Held, that ho wes entitled to recover the amount 
which he had paid dutside the Court to the decree. 

holder. 
~ 7 Gunamanes v. Pran Kishori, 13 W. R. 00 (F. BL); 
b B. L. R. 223, followed. SHYAMA Onaran - t, 
OHAITAKYA UHARAN l 





and wd yah, ab ae a Act ar of 1877), s. 18—. 
Whether fraud to be antecedent to accrual of rígki—. 
Burden of proof —Bpecies of fraud to which s. 18 ap. 


An under-statemont of value, in asale proclamation 
of properties advertised for ; is not, by itself, 
sufficient to justify an inference of fraud. 


that the under-statement was dehberatgly made as 

pertofs scheme to obimin the property aba low 

price, the under-statement taken with those ciroum- 
Jay perhaps justify a finding of fraud, 


INDIAN OASES. 


-— 


Execution of decree—conid. 


[1911 


Where the sale proclamation daia the pre- 
party with sufficient precision, the fact thab the ares 
and profits are not given, is nob any indication of 


fraud, 


Per Tewnon, J.—It is doubtful whether section 48 
of the Limitation Act, 1877, applied to & case in 


" which the fraud was antecedent to the accrual of 


the right. In such a case the burden of 
the person guilty of the fraud to ior when the 
injured party became aware of it. "But section 18. 
can only.apply to such fraud as amountato conceal." 


we 


proof ison ` 


ment, and is intended to keep from tho injured party . 


the knowledge of his wrong or of ita remedy. 
v.Tuérner, 17 B. 841; 201 A.1, referred to. 
KisHozi Das v. Muxum Lat, 16 0. wW. N. 965 295 


— — Matter referred to arbitra- 
tion—Neo instalment decree-—New 
execution though old decree barred—Oivil, Procedure 
Cods (Act XIV of 1883), se. 625, 628, 


ED mantak pti 





The decree-holder obtained & decree dgainst the 


judgment-debtor in the Oalcutta Small Cause Oourt in 
1805. This decree was transferred for execuliono 


- the Bub-Judge of Nadia..The decroe-holder endearour- 


od in vain to execute it—his lest application for 
execukon being presented in 1906. This was objected 


. toby the judgmentdebtor. The parties ultimately 


agreed to refer the matter „to erbitration.- The arbi- 
trator 
"The judgment-debtor withdraws his objections, and 
the decree-holder agrees to take the decretal amount 
by instalments us follows, * * "The remainder will have 
to be paid-lh two years more in half s In the 


yo his award on March 18th,1907,as follows | 


event of non-payment the decree-holder will be ar 


liberty. to execute 





and to realise tho money 


: by attachment and sale of the jJudgment-debtor’s pro- - 


perty. 


the new decree 


be called in question by the jad 


On receiving this award, the Court ordered 
thak the award is approved and accepted by the 
Court, and in ferms thereof the original deoree is 
modified and a decree is to be substituted ax set 
forth in the wad and agreed upon by both parties. 
This execntion case is dismissed in terms of the said 
award”. On Augpst 25th, 1008, a formal decree was 

drawn up in terms of the award. 
ME ju at a paid the first instalment andi 
lst, 1900, the decree-holder applied for qxe- 


caine of the decree ‘of 1808 with to the second 


instalment. The judgment-debtor contended that the 


execution of the old decree was time-barred and that 
not capable of execution: 

Held. by D. erjee and Teunon, JJ. (Come, J. 
dissenting) that the award and the order of March 


‘18th, 1807, shonid be regarded and treated as an 


award and order under sections 525, 626 of the Oeil 
Procedure Code of 1882, and the decree of August 


‘25th, 1908, should be executed as a decreo made 


In acoard&nco with the award made under tho said 
sections, and the propriety of such a decree could not 
ent-debtor in exe- 


NAGANDRHA OHAMDRA v. HARENDVA NATH 








—y —— — Mesne profits — Decree for 
possession of immoreable property —'Iramsfer pon 
dente lite — Transferess not majda P sie ad 
Liability of tansfereoe for mesne profils— Civ Pro. 
cedure Code (Act V of 1008), ss. 2 (11), 50, O. XXI, 
r. 102, O. XXI, r. 10— Legal representatice of judg- 
' poni- debtor—daengnment before final order in nw 


r 


1 nn.” 


-GENHRAL INDRX, 
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‘ Execution of decree—condd. 
6 
t . å deoreo awarded posscesi 


ion end meme profits 
against TY. But M. and G. successively purchased 
the property pendente lits and got possession. They 
did not apply to have their names added as defend; 
ants in the pending suit. The decree-holders applied 
for execution against TY, M. and G., and asked for 
of the deoretnl land and that mesne profits 
might be ascertained against them all: 
Roald, that as M. and G. were in wrongful possde- 
-sion of the land, they were liable to pay the- mesno 
«Profits to the decreo-holders. i 
for the assessmentof mesne profile 
aro in continuation ofthe original suit. No operative 
decree can be until the mesne profits aro 
ascertained or irquirieg made in accordance with the 
sgivenin the interlocutory decree. There- 
ore mesno profits are determined inthe suit itself 
and not by way of execution for a fixed sum of money, 
The Code of Oivil Procedure of 1008 seems toim- 
ply, by the principle of exclusion, that all the rules of 
Order XXI? except roles 8, 4 and 8 are applicable to 
proceedings in execation of a decree or order, and 
henoe rule 10 is so' made applicable. MIDNA PORA 
ZuxiwbDAnI Co. Lrv. r. KUMAR Nanrau Nanai 939 
Payment by judgment-debtor 
owt of Courtto deores-holder—Question whether can 
bs gone into in execution prooseedéngs — Claim for 
refund by judgment-debtor. 3. i 
A judgmeni-debtor to setile all disputes, paid to 
the deoree-holder out of Court a oert&in sum which 
was to be credited against the amount of the decree, 
and he alleged that that would have the effect of 
leaving a very oonsiderable balance in his favour: 
Held, thit the Court could not bly go into thas 
question in execution p ngs, that there is 
no machinery provided by the Civil Procedure Code 
whioh in such a tase allows for a refund in execution 
proceedings, that as toany claim which the judg. 
mont-cebtor may have against the decree-holder for 
& refund of the moneys which he alleged he had over- 
id, he was at liberty to take such siepé as ho may 
advised, and that it was open to the judgment- 
debtor to make an application to the lower Court 
for refund of any sums which he may have paid under 
the orders of the lower Oourt after the "satisfaction 











- of the decree. AXxuinL OHíaMpRA Brewas v. MaTIURIA 


Desfa -~ 





——— ———Previous application du- 
-missed for defauli—Subssquent application allow- 
able—Oivtl Prosodure Code (Act V of 1908), s. 141 

and O. IX, r. 9. 

Successive applications for execulion are allowed 
by the Civil Procedure Oode of 1908, and the mere 
fact that a previous application. was dismissed for 
default, is not sufficient to bar & subsequent appli- 
cation. 

Safdar AU v. Kishun Lal, 12 O. D. J. 6; % Ind. Cas. 
241, distinguished. Asim MANDAL v. Ras Moman, 13 
C. L. J. 583 385 

SS Release, by decres-holder, of 
one of several joint judgment-dedtors, effect of— Oon- 

tract Act (IX of 1872), s. 44. . 

The doctrine of the Common Law of England that 
a release of ono of two or more joint debtors or joint 
ahd several debtors, relcases all from Hability, has 








not been recognised in Indis by the siature, us is 
conclusively shown by on 44 of the, Indian 
Contract Act. - : 


- 


105b 


Execution of decree conta. 


~. "Therefore, the release of one jrdgment-debtor from 


Hability under a joint decree, does not discharge the 
other judgment.debtors, and if the decree-holder 
releases one of the judgment-debtors from liability to : 


satisfy the decroe, he can proceed with execution 
against any of the other-]udgment-debtors for the 
balance still due. 


mam Ali v. Baij Nath, 80. L. J. 876; 388 0. 618, 
10 C.W.N. 551; Debendra Nath v. Mirsa Abdul, 1 Ind, 
Cas. 364; 10 O. L. J. 160; and Mtr Ewsuf Ali v. 
Panchanan, 6 Ind. Uas 842; 11 C. L. J. 680-15 C. W. 
N. 900, referred to. BHAWANI Kone v. Dasan BINGH 


14 0. L. J. 854 450 
— — — — — — Beni -deores—Sale— Act VOT 
(B. C.) of 1865 read with Act X of 1859 — Bengal 


- Tonanoy Act (VIII af 1885), s. 174—BetGag asides 
sale— Deposit of money. 

A sale held under Act VIII of 1885 (B. O.) read 
with section 106 of Act X of 1850 in execntion of w 
rent-decree, is Hable to be seb aside under section 
174 of the Bengal Tenancy Aot by depositing the 
decretal amount, eto, as Ohapter XIV of this Act, 


, Which Includes section 174, has been extended to the 


district where the sale took place. BAIKAL PARIDA f, 
Joemxpma Natu, 140.'L. J. 168 . 239 


_ ——— Sale—N. ico of notios 
on sudgmont-debtor-—Civil Procedure Code (Act XIV 
of 1882), s. 243—Sale bad, 

The omission to give notice under section 243 is 

& grave irregularity sufficient by itself tojustify a 

reversal of the sale, if a proper proceeding is taken in 

thdt behalf. Sach omission does not nullify the sele In 
the sense that the judgment-debtors become thereby 
entitled to ignore the sale asif ib had never taken 





' place; the true position is - that if an applination is 


made to set aside the male, and ib is proved that the 
pu has be en prejudiced, the sale cannot 
supported. AX 
Malkarjun v. Narhari, 25 B. 887; 27 I. A. 910 
and Leventa Ashton v. Madhobmont, 5 Ind. Oas. 800, 
110. L. J. 489, 14 O. W. N. 500, relied upon. BHAM 
BuxDAR BixcH v. JHUMAT Suan 893 


Sale, postponement of — 
Judgmeni-deblor's waiver of fresh proclamation — 
Whether waiver of previous srreguwlaritvos — Mis-state. 
mont of values in salo. proclamatios —8 appli- 
cations by judgment- debtors — Consolidation — One 
hearing—Bale set aside in entirety. 

The question whether there has bean a waiver or 
not of the rights of a judgment-debtor, and ifao to 
what extent, depends upon the circumstances of oach 
case; the existance of an intent to waive is a.question 
of fact, and the best evidenoe of in to be 
found in the language and conduct of the arse 

Dhanukdhart Singh. v. Nathwm Sahu, 0 U. L. J. 602, 
11 O. W. N. 848, relied upon... 

Where the judgment-debtors yed for a post- 
ponement of the sale to a particular day and agreed 
thatif they failed to pity on that day, "the sale might 


ee ire 











- be held without the issue of a fresh proclamation to 


which they would not raise any, objection on the 
ground of irregularities”: 

Held, that ethey waived, merely a fresh 
clamation of sale, and did not waive any ob 
which might legitimately be taken in respect of fhe 
first sale proclamation. 
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Execution of decree—concld Ex parte decree—oondid. oe 
‘| Girdhari Singh v. Hardeo Narain, 81. A. 280,26 W. —————— ———— —— Summary suit 433 
' R 44, Raja Thakur Barham v. Anania Ram Marwari, 2 ak Buit to set «side— Want of 


O. L. J. 584, Noorul Hossein v. Omatool Fatima, 25 
^" W. E. 84 Taran Singh v. Gsrita Kripa, 2 O. L. J. 580 
' and Aruaachellam v. Arwmachellam, 161, A. 171; 18 
, M. 10, disiingniahed. ` 
In &n execution sale, thero were no bidders present 
and the decree-holder, who had valued the 
worth ai least Ha. 40,000 at Ra 4,000, offered a first 
bid of Ra. 40,000 and purchased it for that sum: 
''* Held, that there was a deliberate and gross mis- 
t statement of the value of the pro caloulated to 
-mislead intending purchasers, and that the sale ought 
. to be seb aside. 
| Saadatmand Khan v. Phul Kuer, 20 A. 412; 35 I. A. 
^ 148; 3 O. W. N. 550, followed. 
- Abdul Kashem v. Benode Lai, 12 O. W. N. 767, nob 
followed. i 


'. The judgment-debiors preferred seperate applica- 


, tions, but in none of them were the other judgment. 


, debtors made parties. The applications, however, were 
. heard together and tried as if they constituted one 
proce 
Jiad, that the applications may be taken to have 
` been consolidated, and the sale should be set aaído in 
ita entirety: 
Held, further, that evan if the applications of seme 
‘ofthe judgment-debtors were time-barred, as the 
applications of some of them were in time, those of 
the other Judgment-debtors should be treated as 
applications to be made parties to the proceeding then 
pne before the Court. BUDBANANDA THAKUR t. 
" Parrar Onanp, 14 0. L. J. 846 438 
——— —————  — — Transfer of application for 
ewecution to the Special Assistant Agent, Godaran, 
dérect —Order set aside by Governor-in-Council under 
` Agency rules—Fresh application for emescution— Not 
barred—Limittation Act (XV of 1877), s. 14—Bon& 
. fide prosecution— Reduction of tema, 
: Where the Sub-Court Ellore transferred a decree 
passed by ib for execution direct to PEDE 
Assistant Agent instead of to ihe Agent vari 
under clause (8) of rule 10 of the Godavari oy 
.rules and where that order was setdaide by the 
Governor-in-Oouncil and & fresh application for 
execution was filed in the proper Court 
Held, that the applicant was entitled toa dodno- 
-tion of the time spent between the date of order 
of transfer to the wrong Court and the date of return 
of proceedings to the right Court in accordance with 
the appellate order and he must be desmed to have 
been bona fide prosecuting his appHoatfon for execution 
within the meaning of section lá of the Limitation 
Act, as he was not responsible for theorder of the 
Court transferring it toa wrong Courte  KAKAMANI 
HavarPA v Korra VENKAMNA OF BAJAMUNDRY, 2 M. 
W. N. 862 E 
Ex parte decree. See Oru Precapuns Oops, 


1968, O. IX, =. 18, 
——— —— —— fos arrew83 of reni— De- 
posit of amount admitted to be due 123 
—————— to be set aside when sum- 
mons not served properly $ . 39 
wide . os paris 
decree — Bufficlent “cause for non-appearance— 
elliness of defendant— Order dism application 
owing to absence of grounds for i 992 
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causa of action-—Fraud—Scope of investigation. 


A suit les to sob aside an es parte decree based on 

& promissory-note, on tho ground that the note was 
never execu so that the decree was based on no 
cause of action and was fraudulent. A prayer for a 
declaration to that effect can be made in such a suit. 
Radha Raman Shaka v. Prom Nath Roy, BO. W. N. 
787, relied n. | . 
The ction of a Court is not Umited to ea 
investigation merely as to whether the plaintiff was 
ted fro 

the fraud of the defendant, bui the Court must rip 
up the whole matter for determining whether there 


has been fraud'in the procurement of the decree. 


Mahomed Golab v. Mahomed Syfliman, 210. 012 


and Flower v. Lloyd, 10 Oh. D. 827; 80. L: T. 013, 27 


: W. R. 406, not followed. 


Priestmas v. Thomas, L. R. 0 P. and P. 210; 58 L. 


. J. P. 100; SLL: T. 8483, 82 W. R. 842, Fadala v. 


Lawas, 25 Q. B.D. 810, at p. 316; 6 L. T. 128, 38 
W. E. 504; Abowloff v. Oppenheimer, 10 Q B. D. 208, 
at p. 307; 52 L. J. Q. B. 1; 47 L.T. 825; 81 W. B. 67, 


and Oole v. Langford, (1898) 8 Q. B. 88, 67 L. J. Q. 
B. 008, relied upon. Laxsuwi CHARAN NHAHA V. NUR 
ALI, 15 O. W. N. 1010 625 
—— — —— evldence —Countertfeitng T 

note 241 


Ex-proprletary rights, sala or reiinquiah- 
ment of—Agra Tenancy Act (II of 1901), ss. 30, 88— 
Damages for breach ‘of contract, d 
A sale of ex-p ietary Tights or un agreement to 

those rights when they arise, is unlawful, 
and, therefore, & claim to for failure to deliver 
possession of the sir and khedkasht lands is not main. 
teinable. i : 
Inder Son v. Nowbat Singh, 7 A. 847; Baldeo v. 


Kundan, A. W. N. (1808) 27; Bhikham Singh. v Har * 


19 A. 85; Kashs Prashad v. Kedarnath Sahu, 
20 A. 219; Muriidhar v Pemraj, 22 A. 205; Dipan Rai 
v. Ram Khelawn, 83 A. 883, 7 A. L. J. 380, 5 Ind. Cas. 
557, Khurshed Ali v. Wasir-wn-nisea, 7 A. 1. J. TIS 
O0 Ind. Cas. 857, refarrod to ^ > s 
Gaya Kiagh T; Udst Singh, 13 A 800; Lekhraj v. 
Pershads, 6 À. L. J. 718; 2 Ind. Oas. 400, distinguished. 
IKRAMULLAH v, Morr Onanp 17 


Extinguishment of mortgage 649 


Fishery —Pricate right—Tidal and navigable river 
Grant from Orown-—Prescription——Feclusivs right 
how obtainable—Proof of enjoyment openly, oublioly, 
peaosf ully, sic, ' 

Private righta of fishery in publio waters may be 
acquired either by & grant from the Orown or by 
prescription from which a grant may be presumed. 

Hart Das Mal'v. Mahomed Jakı, 11 O. 484; Satcowry 
Ghosh Mandal v. Secretary of State, Z2 O., 252. and 
Vsresa v. Satayya, 8 M. 487, relied upon. 

Tt is donbtfyl, however, whether exclusive rights of 
fishery can be &oquired in a tidal and navigable river 
by proof of mere enjoyment in the manner provided 
in section 26 of the Limitation Act, 1877. oe 

The plaintiff has openly, publicly, peacefully, 


. Without interruption «nd as of right canght fish for 
the last 80 or 40 years at a perticular slice in a 


placing his case at & prior trial by ` 


- 


\,f 


" Fishery—concld. 
dal and navigable river. No grant of any erolu- 
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~ ~ 


sive right was prored and when the plaintiff first 
began to fish at the site he did so in the exercise of 
the oommon right which he shared with other 
members of the public: 


Held, that in the absence of circumstances 
Indicating that the pleintifs user was in assertion 
of @ right other and higher than the general right, ib 
can be referred only to such general or common 
right, and his suit for an exclusive right to flah must 
fal. ABHOY Onaran e. Dwanxa NATE, 15 C. W. N. 
972 180 


Foreclosure. Ses Horraias. 


Fraud. See LuxizíTION Act, « 18. 


———— —Decreé e» parts—Buib to seb aside—Want of 
cause of activa - Scope of investigation 626 


————Buit to establish right to attach property — 
Bale bafere attachment valid, if bona fide and for 
good conzidération— Burden of proof 781 


——— —— (Qonsent-decree — Application to set aside for 
fraud — Regular suit—Review - wie on motion — 
Practice. 


A consent decree once duly obtained cannot be seb 
aside by a rule on ‘motion. If it is sought io im- 
peech it on the ground of fraud, thak must Be done 
either by a regular suit or by an application for 
diode of judgment. Fatwanal v. BoxBa, 18 Box L. 
ER. 678 


wd ne yapiea of, by defendani—No suit. brought to set 
aside transaction —Lapes of tima, 


A defendant is entitled to resist a claim made 
against him by pleading frand, and he is entitled to 
urge that plea though he may not himself have 
brought a suit to set aside the transaction. He is not 
under oertein circumstances precluded from urging 
that plea by the lapse of time. 


Rangnath Sakharam v. Govind Narsino, 6 Bom, L. R. 
593; 28 B. 6380, followed. KALI KUMAB VIDYARATMA 
v. KASHI CHANDRA MITRA 882 


Fraudulent preference—Representation 


to some creditors that others were & fraction 
of a Rupee—Seperate arrangement with different 
creditors 809 








— transfer. Se Tziwsrax or 
PauormETY Aor. 


General Clauses Act (X of 1897), 8. 
6 (C) 401, 653 


s8.G(c)&(e) 9I2 
8. 2:7 —'"'Bend" 351 


Girt. See Boppnist Law; Oustox; HINDU Law; 
MUHAMMADAN LAW. 


——— Partition —Mutatlon of nümes—N otice to mort- 


gages of claim-—Effect of a subseguent m 
on family partition "S55 


—— —- Or sale—Adminsibility of 1 evidence 
‘ p 398 ` 


Government of Indila Act (21 & 22 
Vic. C 
incurred 











GENERAL INDEX. 


h. 106), 8. 42.— Liabilities udi 


"1001 


Gratulty—Allowanes to public servant—Discretion 
not to be arbitrary, but reasonable, fair: and jwsi— 
Oolowrable emercise of discretion, tantamount to refusal. 


A public servant on his retirement from service 
became entitled to a certain gratuity calculated on the 
average of his salary during the whole term of his 
employment, and to be payable in the c&se:of retire- 
ment after the commencement of the Public Service 
Act, 1908, only in respect of serrioe prior to such 
commencement, In arriving at the amount of gratuity 
allowed to him, the Publio Service Hoard reckoned 
his service up to December 28rd, 1895, but no longer. 
Under the Act of 1003, the plaintif claimed to have 
his service reakoned up to August 16th, 1902, the date 
of the commencement of the Publio Service Act. 

Subsequentir, the Board instead “of cal 
the grataity on his ‘average salary of £ 28 odd, 
allowed him only one y foreach year, subse- 
quent to Decamber 1895 up to 1902; »-  ' 

Heald, thab the discretion which the Board had in 
the matter, was not an arbi “but one 
to be exercised reasonably, fairly and justly; that the 
award of the Board intended to be unreal and unsub- 
stantial, though madeunder guise of qxercising dis- 
cretion, was a colourable performance, and tanta- 
mount tos refusal by the Board to exercise the dis- 
cretion entrusted to them by the law; that the award 
must be set aside andthe claim of the plaintiff 
decreed. Lesia WILLIAMS v. Harnes THomis GIDDY, 
15 O. W. N. 660; 31 M. L. J. 041; 10 M. L. T. 288. _ 

509 P. C. 
Grazing right over jungle land—Grasing sus- 
pended for two months every year— “Interruption,” 

meaning of T 88 
Guardian. See GusRDIAKS AND Wanns Act. | 


—————— — —Bale by de facto dug orinar 24 
Mohamedan for sister’s marriage 37 
——-—— ad Ittem—Officer of Ocurt—Bervico 
of summons |: 8I7 


€—Y of Minor. Ses Or PROCEDURE 
Cops, 1582, s. ud 





Bale" by guardian guardian not for 
goce purposo— Setfing of mle 352 


————-—— and Ward —Guardian waiving his 
right to pre-empt—Whether Ward bound by act'of 
guardian —Waiver 708 


-"Guardians and Wards Act (VIII of 
1890), 85. 7, 17, Z1—Appointment of guar- 
dian--Matters to be considered in making order for— 
Welfare of snànor— Minor husband and minor twife— 
Husband not io bs allowed to obtain custody of his < 
wife by being appointed guardian where he oanact 
obtain such custody by Cieil suit, 


In considering whether an order ‘should be mada 
es guardian for a minor, the welfare of the 
ris thé peramonnt consideration in the case. 
Where a Court is ed that itis forthe welfare 
of the minor that a guardian should be appoitted, an 
order of appointment should be made. "H the Court 
ig not so getiafled, the order cannot be made. To 
appoint a guardian against the will of the minor, who 
ju old enough to express an imtelligant laen, e 
not be for the welfare of the minor. 
f. CO, a minor, waa married to a girl 8. 
a minor. The parties were Hindus, aim 


- 


M 
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Guardians and Wards Act—conid. 


came a convert to Muhammadanigm and refused to 
live with her husband E. C. R. C. applied under 
the Guardians and Wards Act to be appointed his 
wife's Hed, that such = appointment 


would not be for the welfare of the girl, as, though: 


itis for the welfare of & married woman that 
should live with her husband, and though itis not 
for the welfare ofa grownup girl that she should 
lead & life of celibacy, to compel her to live with her 
husband against her will and under his guardianship 
would only conduce to her unhappiness and such a 
life is about the worse form of bondage known In the 
world: for these reasons and also as the girl was 
poen approaching her majority, no guardian should 
& ted. 

Jawan Devi v. Mulraj, 40 P. R. 1907, ishod. 
Held, further, that as on the facts of the case the 
husband was quite unable to obtain custody of his wife 
by a civil suit, he ought npt to be allowed to obtain 
that custody by means of an application to be appoint- 

ed her guardian. BHAGWAKA v. Rim Orano 478 
—— ———À s. I2 cl. 2 (b)— 
Minor’s property— Order directing payment of money 
into Coawri—HReoseiver, appoiniment of, for minors 
Jurisdiction —Osvil- Procedure (ode (Act V 
of 1908), e, 141, O. XXXTX, r. 10, O. XL, vr. 1, scope 


an application has been made toa Court 





kinder ge section 12 of the Guardians and Wards Act, the 
^ Oourt has power to direct the payment of the money 


belonging to the minor into Court or to appoint a 
receiver of the property. 

Richardson v. Bank of England, 4 Myl and Or. 165; 
3 Jur. 911; Dubiess v. Flint, 4 MyL and Or. 508 ; 
Hagell v. Owrrie, L. R. 3 Oh. 440; 80 L. J. Oh. 448; 
16 L. T. 807; 15 W. R. COS ; Thakur Prasad v. Fakir 
Ullah, 17 A. 100 ; £3 L A. 44, relied upon. 

Bule 1, Order XL, Oivll Prooedure Code, 1908, is 
noé confined to a mit. Section 141 of the Code makes 
this rule applicable in a on & petition 


proceeding 
under the Guardians and Wards Act, Bal sete 


In rs,.13 Box, L. L. 437 
————— 8.17 478 


——— S s. D of 
istriot erence in appeal 340 
= 21 478 


——— Á —— —— 8. 
——— 8. SO —Hypothecation of 
minor's property without permission of District Judge 
coidable—Rastitution by minor of benefit receiced. 


The hypothecetion of immoveable property tenga! 
to a minor by his guardian without the permission of 
the District Judge is voidable at the instance of the 
minor under section 30 of the Guardians and Wards 
Act. 

Where the amount for which an bypothecation of 

y wae made was received for the bene- 
or, he cannot avold the Bypothecatign 
without making restitution for the money by which 
he has benefited. 

Sinaya Pillai v. Munisami Ayyan, 22 M. 289, 
followed. Num PAESE v. Ruxom Bixap, 8 A. > aii 
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‘Any person’, moaning of —Rights of persons other 
relatives and friends of the minor to be heard on 
the application. 
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Guardians and Wards AÁCt ond 


The words “any person" in the last part'of sh? 
section 4of section 81 of the Guardians and Wards 
Act; are not restricted in their application to the 


4 


relatives and friends of the minor. It is the duty ofa ° 


Court to hear any person interested in an application 
made on behalf of the minor, evan though he ris not 
the minor's” friend or relative. RaJaH VEKUGOPAL 
BAHADUE v. ''HIRUMALA KANDAMA 946 


Guardianship. Se Hmov Law—MARRÍAGR 


High Cou rt—Injunoion—Bestraint of suit out 
side jurisdiction — Person vrithin jurisdiction 416 


Jurisdiction —Practice— Rule granted 
on one only of several grounde—Fresh Rule on other 
ground, tf may be used. 


The High Oourt has no jurisdiction togrant a ' 
fresh rule when, upon a previous qocasion, the whole 
matter was before the Court anda rule was granted 
on one only of the several grounds; or, in other words, 
when a Rule is ed by the High Cort on one or 
more selected grounds, no further application can be 
granted on the remaining grounds not so selected. 

Rosa Radha Gobinda y Goesain Mohendra Gir, 60. 
ub N. 840; and Bibhuti Mohun v. Daüsimqni, 100. L. 

J. 80; 8 Ind. Cas. 893, distinguished. NagAiw Sinon 
v. dien Sanu 59I 


h Court's power of superinten- 
| pee: < 125 


Hindu Law-—-Absl ts estate—Grt over—Deteas- 
ance— Outtatlment of absolute estate into Ife-eatato. 


A rasinama filed in Court provided that the pro: 

riies therein referred to should be held &nd enjoyed 
perte therein ral and B., and that in the event of A. 
having no issue, ths 'entire properties should 
belong to B., exclusively. A. died without leaving 
issue, He bad. aliennved certain properties during 
his life-time:  ' 

Holg, that the alienation could have no isgal 
validity after the death of A. 

Kristoromons Dasi v. Narendra Krishna Bahadur, 16 
I. A. 20; 16 O. 883, Bhoobun Mohami Debia w. ` 
Harrish Ohpndra Ohowdry, 6 L A. 188, 8 0. L, R, 889; 
4 0. 28, followed. 

The absolute estate conferred upon Ajo was 
defeasible in the event of failure of issue, and such & 
defeasance followed by a gift over in favour of a 
person in being: is ectly valid under the Hindu 
Lar. 

Breemwity  Soorjeemomey | Dossee v. Desnobwado 
Mulich, 0 M. L A. 528; 9 M. L A. 128, followed. 
LAXSENINARAYAXA NAIKAR f. VALLIAMMAL, 84 “367 
———— —— — —Math — Dispute between two chelas-— 

Mortgage of properties of math by onse—Uompromise 

between chelas— Validity of mortgage— Onus. - 

On the death of the mohunt ofa ‘math, disputes 
arose between his two chelas, one of whom succeeded 
in establishing a sra of the deoeasBd mohunt, but 
the other mang F possession ofthe pro- 
parties of the the Seah. “The ormer executed & mort- 
gago of certain properties of the math tothe plaintiff. 
Subsequently,a compromise was effected between the 
bwo chelas by which ib was agreed that the properties 
of the muth should be jointly managed by thom and 
that the survivor should become the mohurt and be 


- 
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boünd-to re-pay loans which might hare been raised 
jointly bub no provision was e by the perties for 
the payment of the money waloh was secured by the, 
mo re. The mortgagor died and the other chela 
became the mohuat. The mortgagee brought this 
_sait to enforce his mortgage against the other chala 
now she mohuné: Um 
Held, thet as ‘the’ mortgagee was aware that the 
property which the - mortgage-bond purported to 
obarge was property belonging to the math, and also 
awara that the mortgagor had not suooeeded in 
establishing his title to the mohantship, his wit on 
the mortgage should fail Manno Paasap v. RAM- 
BATAN Gre, 15 O. W. N. 888; 8 M. W. N. 08; 140. L. 
J. 264, 18 Box. L. B. 780, 21 3L L. J, 988 - 
` 507 P. C. 
—————— —— Tera of worship — Interest in im- 
moveables properiy—Mortgage of turn of worship-—. 
Attestation—Travafer of Property Act (IV of 188°), 
a. 50 — Und possession of turn of worshep for 
'20 Mortgage—Morigage ewacwtàd before Trans- 
fetof Property Act. ` u 
A turn of worship is not an interest In immovoable 
property. : " 
Eshan Chunder v Mon Mohins, 4 C. 083, relied upon. 
Section 69 of the Transfer of Property Act, which 
is aplicable to mortgages of immoveeble property 
only, has, therefore, no application to the case of the 
mortgage of & turn of worship. 


A mortgage-deed executed before the Transfer of 
Property Act does not require attestation by witnesses. 
Jato Kar v. Mixonn Dun, 14 C. L. J. 869. 884 


—-—Bwit by reversionsr—Reversionsr to 
prove his title— Burden of proof —Bvidence Act (I of 
1872), s. 106— Death. ofan infani son, whether speci- 
aliy within the knowledge of the father, 9 


The plaintiff sued the defendant P. for possession 

certain property alleging that he was the “ext 
reversioner of one D, who was the last male owner 
of the property and upon whose widow's death he was 
entitled to the property. The defences was as fol. 
lows :—D., the last male owner, died laring & widow 
S. ands daughter K. A. was married to the defendant 


um 








and gave birth to a son E, whosurrived both 9.‘and | 
KR. The defendant P. was in possession „of the pro... 


perty as heir of his son E Admittedly K. had 
predeceased S. but neither side satisfactorily proved 
when B. died: 

Hela, that it was ossential for the plaintiff to prove 
that R predéoeasod S. the widow of D., that the’ 
death of R, in the life-time of S., was one of the 
essential elements of the plaintiffs title, that the 
burden of proving 
title lay upon him, and that section 108 of the Indian 
Evidence Act, hud no application to the facts of the 

Hannoman Prashed Pandev, Baboes Munray Kamaree, 
18 W. R. 8f; 6 M. I °A. 898, referred to. - : 

Per Chamisr, J.—' The date of a child's birt} or death 
is nob a fact especially within the , knowledge 


of ite father. Iò is a which. is within -the 
knowl of any person who was present atthe 
birth or h Dateassan Nman v. PARSIDH NARAIN 
BiNaH 7 ' 20 
=e — —- Ad optign—Barabras of Kaithal . 
e^ 4 843 
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this with other elements of his 


- to adopt. The other 


Z wotual necessity for it had arisen: 


Hindu Law—oonid 


— — ——Adoptlon ajtsr ` marrigge, ine 


validity of. | 

An adoption of a Hindu (Sudra) after marriage is 
invalid. JAXAKIBAM PILLAY v. Vmxkiau Cumrrr,.10 
MLT 6 3B3 


ppa to question the 





Esto 





r 


erit —Suocession, 


validitw of adoption — Btridhan— Adopted « són to pm’ 


B, a widow, adopted a son B., went through the 


usual ceremonies, represented thas she had authority 


` to adopt and thereby induced B, to leave the family 


of his own natural father and transfer himself to the 
family of S's husband: , 3 

Hold, that B, or any one deriving his title from her 
would be estopped from questioning, subsequently 


the validity of the adoption of B. À 
Dharam Kuwar v. Balwant Singh, 80 A. 649, 5 


vA. L. he A. W. N. (1908) 381; -4 M. L. Te 885, 


referred 
Held, further that B., as adopted son, was entitled 
"to succeed to the siridhas of his adoptive mother in 


"preferenoe to the collaterals of her huüsbend.- GANGA 
“ Perasaan v: BUDEH San i 2T 








— —-liatum adoption — Taking 
of a would-be son-in-law into the family —Colebration 
of marriage after death of the tnker— Whether renders 
the Tliabum inralid. - ^ 


Where & person is taken into a family tatu with . 


‘a view to him to the daughter of the 


marrying 
taker, the Hatum is not rendered invalid .by the 
-mere fact tha the marriage is celebrated after the. 


death of the taker, - ’ 
Hanwmaniamma v. Rami Reddi, 4 M. 273, explained. 
VRHKAYALAPATTI v. NzaauDrA, (1011) 2 4, W.N 193 


25 

—— Widow -Authority to adopt 

— Not 1cted. spon for tan years — Adoption supported 

by persona interested in opposing tt — Presumption 

as to fastum of authority—Burden of proof. - . ° 

4. died leaving three daughters; one daughter 
died after him, 'and. the other two married 
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gtt 


and 
had ohíildren. nis on death, gave B. E o a 


.danghierg was managing the estate. on har 
‘behalf, both before and after the &doption'of 0! He 
aitempted to give one of his sons in adoption bub 
failed. He, therefore, got B. to^ & deed 
whereby & third wás giren to B, a t to D. 
and & third toO. In a suib by O., to’ sot aside 


this deed, and for an account as against D, D., die.. < 


puted the factum of authority_io adopt given by A., 
B., though, he admitted the factwm of a hd : d 
` Sapindus of A. did d ak the factum and satharity 
it, bub on the other hand, was p: babda d 

of C. the delay of*ten years being me of 


r ed 
' by stating that C. was an infant ab tho time, bs 
the deed sought tq be set aside C. wae as 


B's adopted aon. B's conduct itself in waiting for 


ten years to make tho adoption shawred that she weas- 


not 


willing to divest herself of her rights, until 


| Held, (1) that & presumption arose in favogr 


` 4 
the authority to adopt, and it was for the person A 


posing it to rebut that presumption, 


^ 


hter of 4. did not dispute 
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(2) that the adoption muat be deemed to have been 
properly made: " KANUMALAPUDI BUHBIAH 9. ÍXMADI- 


SETTI GAxxAYA, 2 W. N. 850 334 
bocas dal z Rl possession against life-ten- 
anis:— Whether "adverse apainst revermoners —Buit 


for fóssession — Plain to prove better tile, — 7 


One Ben? Prashad, a Hindu, died in 1896, leaving 
a daughter M., anda daughter's son IL, and two 
widows of a male oo-parcener who had pre-deceased 
him. The two widows of the predeceased co-parcensr 
got possession of the property. In 1008, on the death 
of the‘two widows, Lachmi Narain, who was a re- 
mote collateral of Beni Prashad, got into possession of 
it He held itfor two years, and then it got into the 
possession of R., the daughter's son of Bani Prashad, 
tho last-male owner, the daughter H. apparently being 
dead. Lachmi Narain then brought the present sult 
against R. forr recovery of the property: | 
Heli, that R. succeeded to tho property as heir of 
"Beni Prashadand notas s successor to his mother, 
M. He had only & contingent interest as long as M. 
was alive. -Lechpi Narain having shown only two 
years’ previous to-the possession by R., had 
. no better title in himself and. uently his suit 
could not suoceod&s against R., who was in possat- 
sion of the property as heir of the last male owner. 
BANSIDEÀR t. LAOHHMI Narr, BAL. J. 840. 981 
r] ware 


Alfenation—Sale of anosstral 
ty by great-grandfaiher —ÁAlienalton contested 
: ideon but suit dérmissed —Becond suit by alienes 
ins? grect-grandson—Res judicata—reat-grand- 
= sows right to ckallenge the alienation with respect 
| Ki the whole property. 
, One. K,,.who was blind ornearly so and was about 90 
of age, wld a house tothe plaintiff’ His son 
ad died prior to the sale. He had, however, a grand- 
son named B., anda. minor presi- €8. The 
grandson B. being dissatisfied with the mle sued for 
- {La canopllation and obtained a decree conditional on 
his paying a certain sum to the appellant. : The decree+ 
directed thatif the sum was not paid within the time 











pro 


fixed fhe suit was to stand dismissed. The money 


was not paid within the time fixed and the anit stood 
with costa, C. the great-grandson, who 

“was in possession ' o? the house, was now sued by the 

laintiff for possession of tho sa&mó. The suit was 
felenged on the ground that the hotise was ancestral 

in which C. had on the date of sale acquired 

atitle at /bi Birth and thatthe sale was not bindi 
on hinf becaúse there was no l necesaliy for if 
The lower Oourta ordered the defendant to pay the 
sum which his father B. bad been ordered io pa 
before’ he could succeed ‘and in default of anih 
payment, ‘the plaintiff would get 
of the- house. It was contended on behat 
of fhe” appellant that by reason of the dismissal 
of the sult ‘of B, C. was- precluded from de- 
fending the suit and obtaiming the relie? granted 
to him by the Oourts below and that in any oase C. 
' was entitled to avoid the sale to ihe extent of his 
own share only &üd not in its entirety: ` 

Held, that the decision of tho pregious sult by B. 
could nob‘ be res judidkia Inasmuch as B. had not 
Agiitfted the former suit as the head of the family 
and that O. was not, therefore, barred from raising 
the dafénoo now set up by him. à 
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Hindu Law—ontd. "VPE QUEE. 
Held, further, that C., as a member of the joint 
Hindu family, could defend the suit with regard to - 
the entire property, i$ being joint family property. 

Ram Narain v. Bisheshar Prasad, 10 A. 411 at p. 
418 Ramanand v. Kolesher, A. W, N. (1837) 317; | 
Bunder Lal v. Ohutar, $9 A 1; 8A. G J. 044 A. W. 
N. (1008) 342; Bhagwan v. Chands Dat, 10. O. 
$99, Babu Bhan Paurinb Singh v. Babu Sudhist Narain 
Singh, 11 O. C. 15; Gan Savant Bal Savant v. Narayas 
Bhond Savant, 7 B. 407, Balgobind Das v. Naravn Lal, . 
15 A. 889; 20 I. A: 116; Ohandra Deo Singh v. Mata 
Prasad, 81 A. 1764 1 Ind. Cas. 470; 6 A. L. J. 208, 
referred to. BABU Ram v. Onora Lat 291 


——. : Alienation of joint family property 
— Mortgage of property to ons person —S3ale.of same 
property to another—Swit on mortgage—Pyrchaser's 
right to question mortgage for want af legal decesniy. 
One member ofa joint Hinda family mortgages 

the family property to one person and ently 

“solls it to another, ib is open to the vendee ina suit 

by the mortgagor to enforce his mortgage, ta question 

the validity of the mortgage on the ground that it 

was not for fumHy. necessity. K 
Balgodind Das v. Narain Lai, 15 A. 380; 20 LA. 116, 

Brijbast Lal v. Gopal Das, A.W.N. (1908) 200; Chandra 

Deo Singh v. Mata Prasad, BÍ A. 176; 6 A. L. J. 268 | 

(F. B).1 Ind. Cas. 479; Kali Shankar v. Nawab 

Singh, 81 A. 507;,. 8 A. L. J. 762; 8'Ind. Oas. 900; 

Bhagirathi Misr v. Bheobhik, 20 A. 825, referred to. . 

MUHAMMAD MUXAMILULLAH KHAN v. MITHULAL, 8 A. 

L. J. $88 ; : ' 220 F. B. 

————— —— — Alienation by vidow— Consent of 
revertionars — Presumption of necesniy — Batenpel.. 
Where reversionars consent to an: alionation by a 

Hindu widow of her husbend's property, such consent 

is strong ovtdence against them of noecessdty for 

the aHenation, and they are’ precluded from dis- 





LE 


puling mah alienation. - 
dha m Biroar v. Joy Ram Sanapati, 17 O. 
898, KnRisHWA ÀITAR v. BAMBASIVA 


BisTRIGAL z 
—— ~— —Custom—sucoserion—lenuncia- 
tion of world by becoming Buthra Fagir— Burden of 
proof, | T gs 
The burden of proving bhaba Suthra fagir has nob 
renounced the world lies on the party alleging thas’ 
such a jagir has not renounoed the world. 
"o Teku v. Busti, 16 P, R. 1874, Lachman Das v. Tha- 
kuri, 2) P. R, 1881; Badhawa Singh v. Anmnuwhha, 7 P. 
R. 1802, referred to. : : 
Ordinarily, ib should bo presumed that an Agarwal 
Bania of J on boooming a Suthra faqir has 
renounced the world and abandoned all his rights in 
ancestral property. LAOHHWAN Das v. BALIA, 100 P. 
L, B. 1911 378 


——- —— — a Debt barred by inne —Antecedent 
&ebt— Morigags eaecuted by jather jm liew of tims- 
barred debt-e-Idabllity of sons —Alienation. 

4 debi due ab ono time by the father of a Hindu 
joint family but which 1s time-barred cannot rank as 
an antecedent debt and if the father executes a m 
gage in consideration of such debt, the mortgage will 
nof be bihding upon the sons. Ixpas Sines e. BARIU 
rmen, SA. L. J. 1099 - 737 
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e 
*-_. —----—-Debuttar property—Dal 
ing with property by shebaite—Changing debuttar 
into secular property~—Partition of property whether 
converts dobuttar into secular property. 


The mere fact ofthe several shebaits having 
partitioned certain debutar property, is not an act of 
breach of trust, and de^ Oe each Dass be treated 
AS » secular property. e partition may have been. 
for the p of convenience of user for the sheba 
for which the property was dedicated, and it would 
be bein violation of any trust for the sheba of the 

eity. 

Doorga Nath Roy v. Ram Chwnader Sen, é L A. 52; 
20. 341, referred to. DHABMADAS HANDAL vw, Gowta 
BmasagY MANDAL | 947 


—— —.—— — Endowment—tTruats for 
Ho purposes of charitable or religious nature 


——QITL in favour of an idol not m 
esistence-e Validity of the gift. 

A gift in favour of an idol notin existence at 
the time of the gift is inoperative. 

Bhupati Nath Smritiirtha v. Ram Lal Moira, 37 
0. 128; 10 0. L. J. 855, 14 0. W. N. 18; 8 Ind. One 
642, Mohar Singh v. Het Singh, 84 A. 887; 7 A L.J. 
206; 5 Ind. Oas. 549; Ohaturbhuj v. Ohattarjd, 88 A. 
359; 8A. L. J. 84; B Ind. Oas. 832, distinguished. 
PHUNDAN Lat v. BRIMATI ARYA PaRITINEDHI Banta, 8 
A.L. J. 04 


nb- 














—-Quardlanshlp. Se Hixpc 
Law-—MARRIAGY. 


—A— — TIO! a furistic person— Suit brought 
by or against an wlol—Idoi capable of holding proper- 
iy —Idol to be represented by some witural person in 
the suit —Wrong description of the persos represent. 
ing the idol — Amendanent — kfect on limitation, 


An idolis jaristic person and oan hold properly. 
Thereforo, when a suit 1s brought ‘in respect of pro- 
perty held by an idol, ib is the.idol who sues or 
against whom the suis is brought, the idol being the 
person beneficially interested in the suit. There 
should, however, be on the record a natural person 
who represents the idol in the suit Inch as the 
Manager of the temple in which the idol ie installed. 
If thére is any defect in the desoription of the person 
who representa the idol, it is nothing more than an 
irregularity or misdeecription which can be amended 
without affecting the limitation for the mit 

Thakur Raghunathji Maharaj v. Shah Lal Chand, 19 
A. 338, overruled. JODHI Rar r. Baspxo Prasap, 8 
A. L J. 817 47 F. B. 
Shebaib—Dismissal of she. 
bsit--Subsequent consent decrees against him as 
shebalt—TWhsther binding on successor—Ciril Pro. 
cedure Oode (Act V of 1998), s. 47 —O1mil. Procedure 
Code (Act XIV of 1883), s. 875. 


When a decree has been obtained against & person 
on the allegation that he is tne shebait ofa temple, 
and ib is sought to exocute that decroe against the 
snocessor ofthe judgment-debtor, it ùs open to the 
person agninsb whom the applioation for execution is 

le, to show that the dacree was obtamed against a 

pion who was not the shabait, and thet consequently 

tis not capable of execution againstthe properties 
of the endowment in his hands. 
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The question falls within the scope of section 47 


of the Codo of 1008 and should be investigated hy,- 
the Court of execution. 

§., the shebait of a temple, was dismissed by the 
High Oourt. After that he confessed judgment in s 
suit brought againss him as shebait for money.. The 
plaintiff was apprised of the ciroumstance that B. 
had been dismissed, but the protest was not heeded 
and a compromise decree passed: : 

Held, that it was incumbens upon fhe Uourt to 
ascertain under section 875 of the Oode of 1882, 
whether the suit had been adjusted bya lawful 
agreement or compromise, that it should not heve; 
been decreed on confession of judgment by the 
defendant as his authority as sheba had been 
terminated, and shat the consent decree was nob, 
binding upon the properties of the endowment.. 
UunsHaxANDA Dot v. Monmxpra Prosan 280 


——Joint famlly—Joint trading 
family— Position and rights of minor partner— 
Liability of minor and his estate for acts done by 
the manager— Poaltion and rigbta of & minor, sole 
owner of & conoern — ity of minor for’ 
acte dono by guardian — Benefit to minor T9. 

———— ———— —— Miinkshara—Submission to 
arbitration by Mitabehara father—Sobsequent birth 

of son—Whoether minor son bound by award— 

Benefit of minor—Interests of minor son and father. 

to be considered as one. 48 




















Mitaksaara — Member of 
joint Hindu family governed by Afttakshara —Con- 
tract to sell his own share, whether may be speci. 
fically enforced—-Oontract to sell one's own nnd 
oo-sharer’s share—Specific performance of his 
ahare, whether may be decreed 892 


— — Alienation by father—An- 
ieoedeni debi —NFamily neoesrity —LIaability of, soma— 
Immoral debt. EN. 

Where a mortgage is executed by the father-ofa 
joint Hindu family in lieu ofan antecedent debt, 
it is binding pads his sons, and it is not necessary to 

e 





prove that the antecedent debt was for family 
neooasiiy. 
If the debt in Heu of which the m WAS exe- 


outed is a debt which is not for the firm time incurred 
atthe time of the mortgage buta debt which existed 
prior to,and independently of, such mortgage, and was 
a bona fide debi, that is, was not a debt oolourably in- 
curred for the purpose of forming the basis of a subse- 
quent mortgage or other similar object, that would be 
an antecedent debt for which the mortgage effected by 
the father would be binding on his sons and grand- 
sons. 

Chandra Deo Singh v. Mata Prashad, 81 A. 176; 1 
Ind. Cas. 470; BA. L. J. 263 (F. B.); Badri Prashad 
v. Madin Lal, 15 A. 75, relied Ton 
' Rridence af general immorality and extravagance 
is not sufficient to relieve a son of his pious liability 


‘to pay his father’s debt unless he can show that the 


dobb was incurred for immoral or impious purposes. 
BHAGWATI Prasad v. Ganga PzABAD, B A. L. J. 049 
+- ` 


t 
h tid 





~~~ — Alignation——Lepal necessity 
— Fund raised to defend a member of joint family 
against criminal charge— Whether legal no@essi( P— 
Mortgage. 
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Hindu Law—contd 
A fund raised by mortgaging joint Hindu family pro- 


perty to defend & member of the family against s 


oriminal is a fund raised for family necessity 
and the morigage is binding on the joint family. 

Luchman Koour v. Madaree Lal, 58. D. A. N. W. P. 
827; Dalip Singh v. Sribishan Pande, 4 N. W. P. E O. 
88, referred to. 

Mahabir Prashad v. Basdeo Siagh, 8 A. 294 KAhalilul 
Rahman v. Govind Prashad, WO, 822, Paremandas v. 
Bhattw Mahton, 26 O. 872; Darbar Khachar v. Khachar 
.Harswr, 82 B. 848; 10 Bom. L. R. 297; Sumer Singh v. 
Liladhar, 8 A. I. J. 800; 9 Ind. Cam 624 Natamyyan 
v. Ponwsami, 10 M. 09; McDowell v. Ragera, 37 M. Ti; 
Frasala v. Addopally, 81 M. 472, Prayag Bahu v. Kasi 
Baku, 11 O. L. J. 509; 6 Ind, Oas 258, 14 O. W. N. 859, 
distinguished. Bani Ram v, Max Sinan, 8 A. L. J. 
1015 ; 663 


—Joint family — Alienation by some of 
the members—Oonsent of other members —Validity— 
_ Father's alienation, 


> Per Karamat Husain, J.— A transfer by some only of 
the members ofa joint Hindu family governed by the 

Mitabshara law is void. 

-  Balgobind v. Narain Das, 15 A. 339, referred io. 

A father ofa Hindu joint family governed by the 
Mitabehara law cannot execate a mortgage of the 
joint family property which will bind his sons 
where the loan is not obtained for family necessity 
or to meet an antecedent debt. 

Ohandardeo Singh v. Mata Prasad, 81 4.176; 6 A. 
L. J. 268; 1 Inc. Cas. 479, referred to. 

The mere payment of a previous debt is nota 
gufüciens inquiry within the meaning of the rule in 
the caseof Hanuman Prasad v. Musammot Babboes 
Munrajy Koowweree, 0 M. I. A. 893, 18 W. R. 81 note, 
Muwsammat Janhabe v. Balbhadra Suar, 15 O. W. N. 
798 ; 10 Ind. Oas. 350, referred to. Báran Deo Bar 
s. RUP NARAIN 654 





ceee 








— —-l4aldity of Manager for 
omission to make collections dus to family—Negii. 
gence— Misconduct— Personal decree against Manager. 
A junior member ofa joint Hindu family has no 

right to relief personally against the Manager merely 

onthe ground that he could have realised outstand- 
ings due to tha family had he minded to do so. Bui 
where the failure to make oollections is due to tho 

ë negligence or misconduct end loss has 
resulted to the family therefrom, the will 
be personally liable for such loss to the jnnior co- 

perconers. Raya v. GOPAL MALLAN 666 


— ——————— —— —— Mitakshara — Alienation by 
one member of a joint. Hindu family without consent 
of other mewbers—Suit for cancellation of alienation, 
whether maintainable—Jurisdiction— Value of such 
swit. . 

The rule in Madras and Bombey thatan alienation 
one member of & joint family is valid to the extent 
the allenor's own interesb jnthe property is nob 

followed in Bengal and the Pardeb, in which Provinces 

the rule has been &coepted that in cases governed by 
the Mitakshara law pono sharer has no anthority arith- 
out the consent of his oo-sharers, iq dispose of his 
undivided share in orde to reise money on his own 
== Jian, | and not for the benefit of the family. 

ere, however, such & disposition does take place, 


e either by gift, sale, mortgage, eto., the other members 
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of the family hare the right to sue for the annulment 
of such alienation, A similar rule is observed in the 
United Provinoea. 

Badabart Prosad v. .Foolbash Koer, 8 B. L.R.81 
(F. B.4 13 W. B. 1 (F. B.); Banbe Rai v. Madho Ram, 
158 P. E. 18834, Rama Nand Singh v. Gobind Singh, 
5 A. 884; Gopal Lal v. Mahadeo Prasad, 8 O, W. .N. 
651, referred to. 

J.,@member of a joint Hindu family, executed a 
morigagein favour of P.,in respect of his share of 


two houses for a consideration of Ra. 2,000. BR,” 


another member of the family, bronght & suit to 
annul the mortgage on the ground that ib was erecnt- 
ed without consideration and necessity, and was 
«lira vires and illegal, as J. had no legal right to 
mortgage his share asa oo-paroener in ihe joint pro- 
paty: Held, that ER. was entitled to have the mort- 
gage sot aside ns a mortgage, but thah the deed would 
remain operative as a bond so far ns J. was personally 
concerned. ° 

Whare a member of a joint Hindu family suos for 
the cancellation of a mortgage executed by another 
member of the family gua the share or interest of the 
latter, the valus of the suid is not the value of the 
share mortgaged bui the morigage-money, that is, 
the interest of the mortgages. PIARS Lat v. Raw 
Cuamp, 112 P. W, B. 1911 443 


——_— Joint famlly-—A»rigage to-managing 
ms inber-—— Possession obtained by manager—Hviction of 
manager's tenani by another member — Manager's 
right to emciusice possession. 


Certain property was mortgaged to plaintiff, the 
managing member ofa joint Hinda family, for the 
benefit ofthe family. He obtained a deoree for 


possession of the mortgaged property according to 


"the terms of the mortgage-deed. The defendant, 


another member of the family, who had acquiesced In 
the action of plaintiff, ousted a tenani put in by the 


plaintiff and took forcible and exclusive possession of ` 


the property thereby E plaintiff of the 
management of the property. e plaintiff suod to 
eject defendant. Thelower Courts gare a deoreefor 


joint poxsesgion. Plaintiff appealed claiming exclusive 


on: 

Held, that plaintiff was not entitled to eject doend- 
ant and obtain exclusive possession. 

Courts should be very cautions of interfering with 
the enjoyment of joint estates as between their co- 
owners though they will do so for proper cases. 

Lachmenrar Singh v. Manowar Hosssin, 19 O. 253, 
19 L A. 48, relied upon. " 

Each joint owner is entitled to joint possession of 
every pari o! the property equally with every other 


member. 
887 


Ramchandra v. Damodar, 20 B. 487, relied 
HagHoBA 9. ZIBOO, 7 N.L. B88” 
Marrlage — Guardianship — 
Mother's right to gwe daughter ta marriage—Morriage 
Mothers right to recover— Contract Act 
(IX of 18723, s. 09, scope of—Iaterest — Pecunia y 
interest — Act not eshaustive — Interpretation of 
statutes. 
The texte of Hindu Law relating to tbe 
iage of a girl really deal with the religious rite 
of making 


the or danam of the bride; they are 
only directory and not obligatory, even from è 


PEE 








Yol. X1] ; 
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efeligious point of view they create no legal right or 
obligation; they kanan rhea any roles with 
respect to selecting & or of disposing a 


girl in marriage. The a eos to select & bridegroom 
must, therefore, be taken to vest in the guardian of 

the girl as part of the general rights of guardianship. 

; Khushalohand and Talchand v, Bat Mani, 11 B. 247, 
ollowed. 


Manabhat Ganpatrai v. Janardhan Vaswdev, 12 B, 

110; Krishto Kissor Nughy v. Kadar Moye Dossi, 2 O. 
583, explained and distinguished. 

* A mother is entitled to the guardianship ofa 

minor boy or girl after the father and the paternal 

to her. 

is undivided, the surviving 

co-peroaners of the er would be entitled to hold 

possession of the family estate until partition but this 
does not affect thp mother’s right of guardianship in 

other 

Namasata yas Pillay v. Arnammat Ummal, 4 M. H. 
O. R. 880; E Venkuta Subbatya v. J. Naramngappa, 8 
M. H. C. R. 110, relied upon. 

The right to give & girl in marriage should 
ordinarily be regarded as part of the general right 

of p unless it is expressly vested by law in 
& different person. 

She idhar v. Hira Lal Vithal, 13 B. 480 at p. 484, 
referred to. 

A mother’s right to selecb a bridegroom for har 
daughter is prior to that of any of the paternal 
dayadia of the deceased father. 

The mother of a Hindu minor girl whose father 
is dosd is her proper personal and as such 
is entitledéo select a bridegroom for her and to give 
her in marriage, and in order to entille the mother to 
do so, ib is nob necessary for harto show that her 
father-in-lew wrongly and improperly refused to 
perform the 

Khushalchand and Lalchand v. Bas Mani, 11 B. 241; 
Tulsha v. Gopal Rai, 6 A. 683, Kawlesra v. Jorat 
Kasauadhan, 28 A. 2834 A.W.N. (1905) 206; 3 A. L.J. 
668; Vatkuatam Ammanagar v. Kallapiran Aiyangor, 
28 k. 512, Vaikwntum Amain v. Kallipiram Atyan- 
gar, 20 M. 407, relied upon. A 

The 00-parcancys of a deoeased father are 
Penne to pay to the mother the reasonable expenses 
of the marriage of her daughter. The liability is one 
that arises under the Hindu Law and not under the 
Contract Act, 

Bection 69 of a Oontrach Ach contemplates 
cases where ons person is bound by law to pay money 
and another is interested in the payment of it. It 
ee ade and cannot 

plied to & case where the nis bound under 

"cn c ly to the person 

edger ap eee the expenses. The interest referred 
to in section 69 is & pecuniary one. 

Narayanasams Reddi v. Oriru Reddit, 25 AL 548, 


irs 
S Goa treci Act is not an exhaustive Code. 
Hodie een 


4 O. L. J. 655; Bradshaw v. 
Rep. (x. a) B44; 81 L. J, Oh. 278; 8 Jur. (m.s) 
Ki adi ra 458; Jenkins v. Tucker, H. B. L. 01, 

erred to. AcHa RANGANAIKAMMALL t. ÁCHA Rawa- 
KUJA ÁIYANXGAR, 21 M. L, J. 600; 10 M. L- T. 57 
(1911) 3 M. W, N. 285 570 
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Marrlagre — Validity —Insanily—Monial 
inca paosty -Question of degree-——Presumption of vali- 
dity of marriage—Form and ceremonies —Repute of 


marriage. 
The objection to a marriage on the ground of. 
mental incapacity must depend ona question of 





ere is an extremely strong presumption in tavour 
of the validity of a 

In the present case the Privy Council held that the 
evidence of mental infirmity was wholly insufficient 
to establish such & degree of that defect as to rebut 
the presumption. 

To matters of forms and ceremonies necessary to 
constitute & valid marriage, the established presump- 
tion in favour of marriage applies. 

Where & man and & woman were recognised by all 
persons concerned, as husband and wife, and were BO 
prescribed in im documents and on important 
ocoasions, and their daughters were respectably mar- 


died, as would be natural in the case of legitimate 


children, and these facts followed upon a ceremony of 
which undoubtedly tock place, though its 
validity ia attacked: 

Heid, that there wasan extremely strong » 
sumpéion in favour of the validity of the marie 
and the legithnacy of its offspri Hovs LaL v, 
CHANDRABATI Kumari, 15 O. W. N. ;2 M. W. N. 


.891, 13 Box. L B. D34 14 O. L. J. 72, 10 M. L T. 5% 


88 O 701; 21 M. L. J. 988 502 P. C. 


——— —— — — Stridhan -—itakshora —Inherl- 
tance —Father’s brother's ETERA aana 


— ——— ——— — Right of an adopted son to 





inherit ; 
—— —— —— — —  —Bevingsof widows OTI 
— — ——Successlon--Righi of adopted 
son to stridhan 27 
—— —— — ~~ —— — Doswaneant purporting to tary 


rule of succession and to keep property in lineal male 

Une void. 

Two Hindu brothersexeouted a document by which 
they purported to provide for the permanent 
‘devolution of their respective properties in the direct 
male line, including adopted sons, with the condition 
that in case of failure of lineal male heirs in one 
branch, the properties belonging to that branch should 
go to the er, subject to the same rule; and only 


.Ín the absence of male desoendanta in the direct lime 


in either branch were the properties to go to female 


-heis or their descendants. Throughout the instru, 


mont there is no indication of an intention to make a 


gift to any person: 
Held, that the whole purpose in view wasto keep 


‘the property in the lineal male line, to vary the rule 


of Hindu Lew,to conirol the devolution of the pro- 
until the indefinite feilure ab some remote 
period of the male lme of both brothers, and that 
such an attempt to ajter the mode of succession 
prescribed by law is illegal. 
Jatendra Mohan Tagore v. Ganendra Mohan Tagore, 


'Bup. Vol IL A. 47; 18 W. B. 850;°9 Bom. L. R. 877, 


relied upon. A Basmi v KALIDHAN., Rar, 15 C. 
W. N. 608, 8 A. L. J 681; 18 Bow. L. R. 451; 14 OL 
J. 1; 2AL W. N. 403, 88 C. 603; dide, iir e 


2P.C, 
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Successlon—Hindw mother succeeding 
to her son—I«ntited esiate— Consent of reversioners, 
legal efficacy of —Absoluie alienation by Hindu widow 

. ith reversioner's consent does not ewiend to voluntary 
transfers—-Oudh Estates Act (I of 1868), s. 11. 


A Hindu mother, succeeding to the estate of her 
son as heir under the Oudh Estatos Ach, does noi 
possess an absolute estate but only a qualified one 
alienable unjler oertain conditions, 

Sheo Partab Bahadur Singh v. The Allahabad Bank, 
25- A. 476, relied npon. 

The legal efficacy of a consent given by reversioners 
toalienations made by a widow isto attributed 
pot to the widow's power to accelerate the vesting of 
ihe curve in tne nero revergioner, bus vo the fact thas 
it constifntes evidence of the propriety, if nob the 
actual necessity, of the , transaction. 

Collector of Masulipatam v. Cavaly Vencata, 8 M. L 
A. 529 at p. 550; 2 W. R. (P.O.) 61; Raj Lakki Debia v. 
Gokul Ohandra, 18 M. T. A. 200, 3 B. L. R. (P. O.) 87; 
12 W. R. (P. 0.) 47; Bajrangi Singh v. Manokn nika 
Bakhsh Singh, 80 A.1; 9 Bom. L.R. 1848; 12 O.W.N. 74 
(P. 0.5, 8 M. L. T. L 5 A. L.J. 1; Chandi Syngb v. Jangi 
Snagh, 8 O. O. 21; The Deputy Commissioner, Sitapur v. 
Auseri Singh, 0 O. O. 104, followed. 

Nobokishore v. Hari Nath, 100 1103, dissented from. 

The principle by which a Hinda widow is allowed 
to alienate absolutely with the oonsent of the rever- 
Sioners cannot be extended to vol transfers 
made by way of gifs without consideration and for a 
"purely wordly purpose. 

Bajrang Singh v. Manokarntka Bukhsh Singh, 80 A. 
-1, 9 Bom. L. R, 1843, 190. W. N. 74 (P. 0.458 M. L 
..T. 14 5 A. L. J. 1; Palu v. Babaji, 84 B. 105, 4 Ind. 

‘Cas. 584, followed. Ixpra BikRAM BINGH v. CHAN- 
DIKA Barasa Brixen, 14 O. O. 170 676 


— Mitakszhara— father's brothers 











* 


daughter. 


The general rule ofthe Mitakshara is well estab- 
lished that a female cannot succeed upless supported 
by a special text. 

Musammat Thakuria Bai v. Girdhori, 20. P. L, 
if 178, relied upon. 

Even according tothe Mitakshara, as interpreted 
and followed in Bombay and Borar, a father’s 
brother's d&ughter is not an heir of the propositus 
as his gotru ja-sapimda or bandhu ea parte paterna. Bhe 
cannot, consequently, sucoged to the estate of her 
36 : s brother's som. Ramsi v, Nuxsua, 7 N. 507 

] 

M — — — — Mitakahara— Mother — Whe- 
ther wnchastiy of mother precludes her from inherit- 
ing son's property. 

A Hindu mother does not forfeit her right of in- 
heritance to his son's property by reason of un- 
chastity. : 

Musammat Ganga Jott v. Ghasiia, 1 A046; Dal Singh 
v. Musammat Devi, 32 A155; 7 A. L. J. 80; 5 Ind. 
Cas. 521; Vedaswnal v. Vedartipaga Mudaliar, 81 M, 
100, 2 M. L. T. 583, 18 AL L. J. 70, followed. BALDEO 
BINOS v. MATHURA Koani, 8 A. L. 3. 811 43 


"Paternal 











uA- 
cle's grandson—Patermal wacle's xi. 


@ind@& Hindu Lew as governed by the Mitakehara, 
* paternal uncle's grandson isto be preferred to the 
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paternal uncle’s widow as an heir to the propositua. 
for the pnrpose of grant of Letters of Administration, 
Laliabhai v. Hankuvarbai, à B. 888; Racham v. 
Kaliwgappa, 10 B. 716; Bhyah Ram Bimgh v. Bhyah 
Ugur Singh, 18 M. L A. 378 ab p. 884, 6 Bom. L. B. 203; 
14 W.R.1(P. C); Kallian Rai v. Ram Chundar, 24 
À.128, relied u KaAsuHiBAI GANESH v. BITABAI 
RaenuxATH, 18 Box. L. R, 552; 85 B. 899- 560 


Successlon—HMitekshara—Priortty as 
between brother a great-grandson and paternal wncie'a 
grandsow— Spiritual benafits—Nearness oy mpinda- 
ship. 

Under the ititakshara School of Hindu Lew, tho 





brother's dson of the propositus su 
to the latter In preference to the paternal uncle’s 
grandson. ; | 

The author of the Mttakshara did not intend to 


include the brother's, the ral uncle’s or the 
$ uncle's grandsons in the list of heirs named 

by him him and the word ‘sons* in tke text of the Milak- 
cae Ohapter II, section 1, verse II, section IV 
verses VII and VIL and section Y, verse L should nos 
be given un extended meaning so as to include tho 
grandsons. ' 

Surya v. Lakshminarasamma and Lakshminara- 
samima v. Jaganadhan, 5 M. 391, followed, 

Kalian Ras v. Ram Chander, 24 A. 128, nob followed. 

Lalwbaé Bapubhat v. Ocestbar, © B. 110- at 
p.131; 7 L A. 21470, L. E 445; Awreemchamd 
Gusin v. Oodamg Gusain, 6 W. E. 158 and Oorhya 
Kocer v. Rujoo Nye, 14 W E. 206, referred to. 

According to the Hitakshara, as interpreted in 
Southern India, tho tests of heirship sro consan- 


'guinity and propinquity, and not the capacity to 
benefit 


offer spiritual 

Where the competition is between two collateral 
sapindas not included among the enumerated heirs, 
preference should be given to the saptadas belonging 
to the nearer line. 

Balusami Pandtthar v. Narayan Rao, 20 M. 342 at 

848; Krishna Aipyangar v. Vencatrama Aiyamgar, 20 
k 110, BAya Raw Singh v. Bhya Ugur Singh, 18 M. 
L A.878 at p.882, 14 W.B. 1, 5 B. L- R. 398 ond 
Aluthusasomi v. Muthu Kwmarasawimi, 16 M. 28. atp. 
80, ref to. 

Both Apararka's Commentary and Vardaraja'e Vya- 
vahara Nirnaya may usefully be consulted on points 
on which the Mtakshara ia sient, but they should 
nob be &ocepted if their opinion is opposed to a clear 
principle of succession established by the Mitalshara 
as interpreted' in Sonthern India.  OHIXNASWAMI 
Prinnai v. KUNJU Pinal, 10 M. L. T. 226, 21 M. L, J. 
856 





—— — Mitakshara — Stridhan — 
Father's brother's son— Sieter— Sister's aon, 


According to the Mifakshara Bohool of Hindu Law, 
a woman's fathér’s brother's sons are not entitled to 
claim her stridhan property in preference to her 
father’s daughters or her father's daughter's son. 
DWARKA Katy Rar v. BARAT Onanpai’Sixen Bar Er 
C. W. N. 1030 872 
Widow — Act of trespass by widow— 
Personal decree against har — Whether binds the 
reversioner — Legal neceanty — Benefit of etate— 
Decree for mesne proflis against widow, if enforceable 

against reversionsr. 


A Hindu widow in possession of the estate of ler 
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*hpsband is not entitled to commit an acb of eee 
and thereby impose a liability on the catate which 
would be operative against it when it passes into the 
hands of the reversio heir. : 

Therefore, a decree for mense profits against & 
Hindu widow cannot be executed against the estate 
of her husband in the hands of the reversionary heir. 

Even assuming that a decree made against a Hindu 
widow on the basis of a transaction beneficial to the 
estate, cau be enforced against che Inheritance 

*(Maruasge v. Savadi, 21 M. L. J. 820, 1 3L W. N. 
709; 9 M. L. T. 285; 8 Ind. Cas. 1072), a personal 
decree against her based upon a liability incurred by 
her but which oannot be directly or indirectly im- 
posed by her upon the inheritance, being neither 
for legal necessity nor for the benefit of the aa 
cannot be executed against the eatato in the hands 
the reversonary beir. Sadist Komm v. Ram GORIMDA 
Sinon, 16 O. W. N. 857, 14 O. L J. 91 90 


Widow —Compromise «with  rever- 
sioners— Estate to vest in thiem—Restraint on alien- 
ation —dlatatenance of widow —Haversioners mortgag- 
tag property — Mortgagee's rights to be subject to 
charge of maintenance. 


A Hindu widow and her reversioners entered 
Into an arrangement for the settlement of certain 
disputes which arose between them, and agreed 
that the properties leM by her husband should 
become vested in the reversioners, that the widow 
should receive a certain sum annually as mwn- 
tenanoe out ofthe income of the estate, and thet, 
during life-time of the widow, the reversioners 
shouli have no right to transfor any of the pro- 
pertios Shortly after, the  reversioners mort- 
gaged some of the properties. Thereupon the widow 
brought & suit fora declaralion that the mortgages 
were invalid: z 

Held, that the restraint on alienatioh is bed, bat 
that the plaintiff ought to have a declaration that the 
mortgagee's rights should be subject to the right of 
maintenance possessed by the plaintiff CHAMARU 
BHAHA v. Bona Komen, 14 O. L. J. 908 301 


———— ~mm im possession pf property— 
No accowat of aoquisition—Presumption of law that 
psoperty «cus husband's, «f can arise. 


There is no presumption of law thab property found 
in possession of a widow was her husband's, even 
where no acoount is given as to how shoe ulred 
the property and it is shown that her husband died 
possessed of considerable property. i 

Diwan Ran Bijat Bahadur Singh v. Indarpal Singh, 
26 0.871, 261. A. 229 (P. O.), reliod upon. Janu 
Nats 9. RAM NARA 434 
a en JA DIN es — Biridhan. 

Ifa Hindu widow has made noattempt to dispose 
of hor savings in hor life-time, they follow the estate 
from which they arose. And this rule applies also 
to profits whiéh havenob reached her hands at all 
but are ip the possession of her 

Therefore, the manager of the p left by the 
husband and in possession of the widow, must give 
ga account to the heir of her husband after her death 
and not to her heir, asthe moneys belong to the 
estaie of her husband and nob to her estate as her 
etridA&n. 





Sep amem 





Hinnu Law-— conid. 


Isri Dut Koer v. Hansbutti Koeraim, 10 O. 824; 18 0, 
L. R. 418; 10 I. A. 160, relied upon. 

Soorjeemoney Dosses v. Denobundoo Mulitk, 9 M. 1, 
A. 123; and Riveté Carnac v. Jivibas, lO B. 478, 
referred to. S&RIDHAX t. KALI Papa ; 971 


WidOw —Treepasse?, suit ngainst, by 
person dispossessed — Plaintif entstied to recover on 
the strength of previous possestion-——Unchastity after 
husband's death, no ground for eaciwsiog after inheri- 
tancs. M 
A widow does nob lose her right of inheriting land 

left by her husband simply because after his death 

she lived asthe mistress of her husband's brother, 

NAGESHAR v. Punan Dat 279 

—— — WIll—Bequest to son's wife—Son 
not married at testator's death but married subsequent. 
ty—Raght of son’s wife— Whether bequest valid-—Suc. 
cession Act (X of 1806), ss. 20, 00 and Bavcep.— 
“Kindred”, meaning of. : 
A Hindu by his Will provided that the wives of two 

of his sons were to get & quarter share each, of his 

property, uud that if che sang) were not married ab hile 
death. the gift would take effect (after an inter. 
mediate enjoyment by the testator’s youngest son) 
when the sons did marry. The sons married after 
the death of the testator, bui the persons who became 
their wives were in existence when the testator died: 
Held, that the bequest was valid being covered by 
the exception to section 99 of the Succession Act. - 
Held, also, that the word kindred in the exception 
should not be limited to blood relations when thas 
word is imported into a Hindu Will, and thet a Hindu 
wife may be deemed as standing in the relation of 

kindred to her husband. | à 
Najar Chandra Kundu v. Ratnamala Debi, 7 Ind, 

Gas. 021, 18 O. L. J. 85; 15 O, W. N. 66, relied upon. 

Driwxsu Cuaxpza Ror v, Bigas KAMANI Dasi, 14 0. L. 

J. 20; 15 0. W. N. 916 67 


— — —_ Con struction — Principles of 
construction —" Malik "— Widow's estais, ' 
À Hindu died leaving a Will After reciting certain; 

legacies, the Will provided: "As regards whatever 
may remain over, I appoint my: wife, Dhankore, 
as the owner thereof’. The wife of the testator was 
to manage the property including this reaidue with 
the advice of two parsons named inthe Will; cortain 
other restrictions were placed on the management of 
the property by the wife. T'rovirion was also made 
for the distribution of the property on the death of 
the wife: 

Held, that the wife of the testator took a widow's 
estate in the residue of his property and not an 
abeolute eátate, She was entitled to possession of the 
estate and the executors were bound to hand over 
the possession to her. 

Hardai v Bas Rewa, 21 B. 876; Ohwnilal v. Bai 
Muli, 2 Bom. L. R. 40, 20 B. 420; Moulvie Mahomed 
Shamsool Hpda v. Shewakram, 3 L A.7;143B. L. R. 
220, 22 W. R. 409, followed. 

Musammat Surajmani v. Rabi Nath Ojha, 35 L A. 
17; 10 Bom. L.B. 59; 5 A.LJ. 67; 18 M. L. J. 7; 7 O. L. 
J. 131, 8 ML. T. 144; 12 O. W. N. 281 (P.O), ex- 
plained.  * x 

In constrnigg a Will what the Oourt has to do is 
not to speculate upon what the testator intended to 
say but has to construe the intention as it iseactoally 
expressed in the WilL 


a 
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The use of the expression malik by itself may be 
sufficient to give the: widow en absolute estate bus 
the knowledge of the -testator as to the Incidence of 
a widow's estate and the ordinary notions end customs 
, of Hindus is to be considered in oco a Will 
MoTILAL 9. ADYOOATE GENERAL OY BoMBAY, 18 Box. 
L. E. 471, 35 B. 279 
— WHI — Badowment — Debuttar— 
Dedication of property to detty—Character of pro- 


A Hindu testator by his Will dedicated all his pro- 
perties to a deity and stated that therein his heirs 
should have no right of ownership, bub in the nerb 
clause of the Will, he directed that one-fourth of the 
profits should be devoted to the worship of the deity, 
one-fourth to the repair of the houses of the deity 
and the remaining moiety his heirs should get from 
the “for the purpose of ren help in the 
sheba of the deity”. Another clause provided that an 
heir who goes away is not thereby to lose his share 
in the profits. 

Held, that there was no complete dedication of the 
. properties to the deity, that there wasa gift of a 
m .of the properties to the teatator’s heirs, and 
that molety was liable for their debis. 

Held, further, that the words “for the purpose of 
rendering help in the sheba” imposed no condition, but 
.merely stated a purpose or object which the helis 

might observe or neglect. AHI ÜHAWDRA Sun v, 
RapaTi Monax 625 
—— — — Residence in testator’s house 
—Uift to grand-daughter s hwsband — Grand-daughter 
not married at testator’s death — Gift, if ooid —Gift to 
agnate or Brahmin setiled in testator's house if void. 


A. Hindu testator bequeathed certain property to 
his daughter's son N., “should he lire in my dw : 
house with his sons, son'sson and other heirs 
wuooeesion", Upon his failureto reside in the tes- 
tator's house, there were gifts over on the mame con- 
dition first to the testator’s grand-danghter’s husband 
and lastly to any of his agnate relations or any other 
Brahmin whb might be tin and settled in his 
house by his wife. Atthe death of the testator his 
grand-daughter was not married. Afterhis death 
his widow and XN. sold the testator’s house : 

Held, thatthe gift to N. falledby reason of his 

to reside in the testator’s house; and as N, by 
his ownact, that is, the male of the house, put it out 
of his own power to perform the condition, it clearly 
- worked as a forfeiture: 

Held, also, that the gifts over were bad for uncer- 
tainty, and that there was an intestacy. BHYAMA 
CHARAN BHATTACHAERYA t. Nasa UHAMDRA OHAKRA- 








¥ARTI ' 
House Trespass. See Pusar Cops, s. 440. 


Husband and wife. See Buppnur Law; 
Bonuwx»sz Boppxist Law; Divorce; HESTITUTIOM or 
CONJUGAL RIGHTS. 

—— —— m- Minor husband and minor 

wife—-Husbend not to be allowed to obtain custody 

of his wife by being appoini8d guardian where he 

cannot obtain such oustody by Civil suit 478 

—s.— — Presumption —J'oesesaion— 
Gift i 534 

Hypothecation ef minors prfperty without 
of District Judge voldable—Restitation 

of benefit received ^ 704 








it ee 
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Idol. Se Hiw»vlaw—lpor.  —— 
Immoveable property-—Turn of worshi 


Imprisonment in default of fine cannot be 
ordered under Osloutta Municipal Act 143 


Improvement —OCompsnsation —Want of bona 
fide belief. 

An improvement made by & person not believing 
bona fide that ho'is entitled to mako it, does not eu- 
title him to compensation therefor at his ejectment 
MAHoHARI t. MUHAMMAD Isxatrn,8 A. L- J. 808 ZIB 


Inam granted by Zemindar —Presumption “of 
being Meivarax only—Firidenoe 


Incumbrance. 
&. 159, 


Inherent power of Cour& — All parties to be 
before Court in partition coasea—Agdition of Paso 


See Banai Tmxaxcr Act, 


Injunction, See Risuwane 642 
—— —— — — Bale of share j 807 
—— —— ——— When can ba clain.ed— Birt 231 
——— — — — when may be granted 870 





panan Olosing of the door of a privy —Plain- 
Hif to allege and prove inconrenience arising ont of 
the privy on specific occasions. 


The plaictiff and the defendants were neighbours. 
The defendants built a latrine at a oorner of their 
house where it faced the enirdnoe room of the 
plaintiffs house, The plaintiff sued for an injunction 
that the defendant should close the door of the privy 
facing her house and should not permis sweepers to 
use the lane between their houses as a passage in 
going to clean the privy: 

Held, that in' order to obtain the injunction sued 
for the plaintif should have both alleged in the plaint 
and proved by direct evidence that inconvenience had 
been experienced by her in a specific manner-and-on 
specific occasions in consequence of the ent 

privy. 
45 


made by the defendants in connection with the 
Prani v. Rasa Raw 
insolvency. See PROYIKOLAL ÍKSOLVENCY ÁCT. 
l Appointment of Banker as Secretary 
and Treasurer of an IJnsorance — Benker 


mixing up Bociety's moneys with his own—TInsol- 
yenoy of Banker—Trust 7 


Insolvent — Maudslent preference — Representa- 
tion to some creditors that others were taking a frac- 
tion “of a Rupee Separate arrangement with difer- 
ent credators. 


Where a personal discharge was refused to an 
insolvent on account of his having unduly favoured 
certein creditors to the detriment of others, but 
the fects showed that there was no meeting of are- 
ditors and no regular scheme of composition, thet the 
areditors were approeched separate! with an offer 
of 10 am in the Rupee and there was nothing on 
the record to sow that the oreditors who accepted 
the offer were induced to do soby representations 
thet ths rest were accepting the same rate:— 

Held, thot thero was no fraudulent preferend, 
Hussaix VALLY MAHOXMED t. BULEMAN Hangar, 4 Bor. 
L. T. 200 "808 





P 
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Insolvent Debtor's Act (11 & 12, 
e Vic. C. 21), 8. 31-—Arbwthnot Insolvency — 
"Bale af propertves in auction by the Oficial Assignee — 
Offer for a certain aum—Knowledge bept from other 
—Bale wot complote—Jurisdiction of High 
Court to interfere. ~~ 

Where an intending purchaser ab an auotion-sale 
does not disclose the sum Offered by him for the 
properties us a whole in order to &vold competition, 
the sale though made by the Official Assignee and 
confirmed by the Commissioner is liable to be seb 
gaide, if other offer a higher price. 

The High Court, in such oases, has jurisdiction to 
interfere and cancel asale held by the Official 
Assignee, provided it has nos become complete. Tma 
Bouts INDU ImpusrRIALS, Lro. v. Tam OFFICIAL 


ARSIGKER OF Mapras, 2 M. W. N. 867 379 
Inspection of spot 596 
instalment Bond—Limitation 526 


for oonsideration —Wffert of 
assignment—CAarge by deposit of policy— Priority — 
Notire— Possession. of policy—Transfer of Property 
Act (IV of 1882), ss. 8, 181, 188, 197. 


Where a life insurance policy provides that in con- 


sideration of the payment of the premia, the 
capital funds and property of the company would be 
liable e ue Rubee gery of money on proof of the 
death of the assured and of title to policy, the Insurance 
Company isa debtor in respect of the policy moneys 
secured by the policy, and a claim to the policy 
moneys ise debt within the meaning of section 8 of 
the Transfer of Property Act. 

Matthew v. Northern Assurances Company, (1878) 8 
Oh. D. 80; 47 L. J. Oh. 562; 88 L, T. 468; 27 W. R. 61, 
relied upon. 

Such provisions do not constitute a oharge upon 
the property of the company. . 

In re Statis Fire Insurance Company, (1968) 1 DeG. 
J. and 8 684; 1 Hem. and M. 457; 32 L. J. Ch. 
138 ; In re Sovereign Life Assurance Company, (1802) 8 
Oh. 279; 62 L. J. Oh. 865 07 L.T. 826, 11 W. R. 1, relied 
upon. 

Such policy moneys are & debt not gecured by 
hypothecation of property. They do not oonsiitute 
a uprene in presenti before the denth of the 
aseured but & conditional and contingent debt, the 
contingency being the death of the assured and the 
condition, the proof of death and of title to policy. 

Where a debtor- undertakes to. hand over life 
policies to his creditor as security for existing debts 
and, in consequence of the undertaking, assigns the 
policies, the assignment is not voluntary but for 
consideration. 

Ledsk v. Boott, (1877) 2 Q. B. D. 876; 48 L. J. Q. B. 
576, 88 L. T. 784; 25 W. R. 654, relied upon. 

Section 180 of the Transfer of Property Act is not 
intended to prohibit the oreation of - on 
securities for money or other documents of title not 


covered by sectign 187. The deposit of e life policy: 


as security for eset T habilities Incurred by the 
deposites on behalf of the depositor crd&tes in equity 
a charge upon the policy and the money 
it. An Insurance Oompeny is liable to 
infumbrancer by deposit of the policy. 
Bank of New South Wales v. O'Connor, (1880) 14 
App. Cas. 278 ; 58 L.J.P.O. $2, 00 L. T. 407; 88 W. R. 
406 ; Crossley v. City of Glasgow I4fe Assurance Com: 
. 
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pany, (1870) 4 O, D. 421; 40 L. J. Oh. 63; 80 L., T. 
285; 35 W. H. 204, and Spencer v. Olarke, (1878) 9 
Oh. D. 4187; 47 L. J. Oh. 002, 27 W. R. 188, relied 


upon. M 

Ibis one of the oonditions of a transfer of an 
actionable claim that the transfereo takes anbject ta 
the equities to which the transferer was er ds to 
respect thereof at the dnte of the transfer. Equitable 
rights cannot be over-ridden and iransafereos stand 
in the same position mier se as porsessors of equitable 
rights upon property in the natare of reel ostate. 


Ohapter VITI of the Tranafer of Property Act, as 
amended by Act TI af 1000, contains no provision 
allowing & transferee giving notice to obtain prio 
over ad he transferee who has failed to give notice. 
The validity of the transfor in no wey depends upon 
the giving of rotice to the debtor although notice ia 
necessary to prevent the debtor from dealing with 
the debt to the prejudice of the assignee, i 


An Insurance Company, which has issuod a polioy 
containing a condition as to liability for payment on. 
proof af title to policy, is entitled to decline to pay 
the policy moneys ifthe polloy is not produced, 
except on a complete indemnity. 

Bushman v. Morgan, (1838) 5 Sim. 685, followed. 

England v. Lord Tredegar, (1866) 85 L. J. Oh. 888, 
L. B.1 Eq. 844, 85 Bear. 256, not followed. i 

A, deposited a policy on his life with B. as 
gecurity for certain liabilities incurred by B. for A. 
Subsequently A. assigned this polloy together with 
some other policies by a deed in writing to n creditor 
O. The other policies were handed over to O., but 
as to the handing over of this policy, Æ pus O. off 


- on the excuse that the policy was lost. 


A, was then In adesperate position and required 
securities to raise loans C. asked A. to execute an 


indempity bond in respect of the missing polioy but 
A. excused himself from executing the bond. There. 
after C. remained satisfied with the assignment and 
failed to make further inquiries or to press for execu- 
tion of the bond: 

Held, that, under the circumstances, the fact that 
A, did not hold the poloy was notloe that it was 
somewhere else and that there was risk of some cne- 
having a lien upon it. 

West of England Bank v. Batchelor, (188%) 51 L. J. 
Oh. 109; 46 L. T. 182; 80 W. R. 364, relied Jed 


VISHVANATH v. MULRAJ, 18 Box. L..R. 600 
Pollcy—Oontract. Act (IX of 1873), 
s. 233— Condition limiting me of suit. ; ; 


A condition in a life-inmrance policy saying that 
no mit shall be broughton the policy after ono year 
from the death of the assured A 
28 of the Oontracb Ack Ma Ywsasr v. Ouiwa Moruat 
Lire AssuzANON Oo. Lp, 4 Bus. L. T. 178 756. 
Interest en arrears of rerenuo— Right of na 


—— Oompomd”nierest—Undue influence 
198 
—— — — Post diem interest on nortgage 342° 
——— — — Promissory-note—Rate specified 891. 
E 


——— — ——— Qn revonue recoverable from dafgultin 
co-aharer $ 67k 


— — — -— Unoonscionable rate 
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nterpretation of statutes—Act incor- 
i poreting provizion of another Act by referenoe— 


peal of letter 558 

— m — —- Change in procedure ny 
LLL —— —— —— ~~ Construction of oomprehen. 
sive defining clauses 610 


Penal aiatute—Birieb ocn. 





—— A — n 
————t — — 


struction 
— — ——- Bams word used in different 
soctions 614 


ka -—— Words fudécially interpre- 
tated —Subsequent use of same words by Legislature— 

Presumption that words weed in sense in tohich they 

were judicial ally interpreted. 

Where an Act has received a judicial oonstruction 
putting a certain meaning on its words, and the 
Legislature in a subsequent Act ts part materia uses 
the samo words, there is a presumption that tho 
Legislature used those words intending to express 
the meaning which it knew had been put upon the 











same words before, and, unless there is something io. 


rebut thas presumption, the Act should be so oon- 
strued, even if the words were such that they might 

v bare been oonstrued otherwise. (GOKUL 
Baani v. Depawoga Nara San, 14 0. L J. 130. 453 


Irregularlty—Omisssion to record reasons in 
an order ing case 621 
Jagir, effect of confirmation by British gi 


ment 
Joint land—Joiat owners in ezolusos posession 

of separata plots in abadi— Right to continue in eaclu- 

sive ton, 

Where joint owners are in exclusive possession of 
separate plots in the abads they are entitled to oon- 
tinue such possession and enjoy if in such manner as 
they please so long as such user or possession does not 
interfere with the user of other owners of what isin 

possession. 
cre Maswedar v. Rasiklal Masumdar, 11 O. 
W. N. 517, referred to. JAGGANNATH PNEAHAD f. 
Banri Prasad 768 
Joint possessiOn--Teani—EKncroachmeni— 

Treepasser—Co-o1rner. 

The defendants were tenants under the plaintiffs, 
but they encroached upon the disputed land and tock 
wrongful possession as notwithstanding 
the protests of the plaintiffs. Bu ently, one of 
the defendants became s oo-sharer of the plaintiffs 

purchasing a very small share. The plaintiffs sued 
for joint possession and the defendants contended 
that the plaintiffs might sue for partition but could 
not get joint porscasion: 

Held, that if the defendant had taken possesalon of 
the land peacefully after he had become a co-sharer, 
the case would have fallen within the principle of the 
caso of Watson and Oo. v. Ram Caund Dutt, 18 O. 1C; 
17 L A. 110, but thas in the present case the plaintiffs 
weio entitled to joint possession. BAMARADDI 4. 
SATAMA Onaran Sar .@ 637 
Judgment- Contents of Appellate araen T 
———— —— —— y doliv of, after paming sentence — 

M e è 993 


iga MA, BATA — Temptahon to pillory or 
pour ridicule should We restrained —Humorous judg- 
gnenignot necessarily a bad one. : 

The immunity which Judges and Magistrates enjoy 


- - 
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Judgment-concld, 


i => 
in writing judgments carries with it the duty of 
circomspection. ' Any (enpa oia to pillory or pohr 
ridicule on strangers should be restrained and com. 
ments on the conduct of es and witnesses should 
nob go beyond what really necessary for the 
elucidation of the case. 

A humorous judgment is not necessarily 6 bad judg- 
meni But ite value does not depend on the ty 
of its humour. Facotious commenta, which nob 
contribute to sho disposal of the case and which are 
calculated to wound the feelings of persons, who are, 
not es to the proceedings, should not find place in 
& i in Ma Kra v. Kin Lat Gri, 4 Bor L.T. 
178 ~ 1000 
Judiclal proceeding. 

CEDURE Oops s. 476. 


Jungle land. Possession — Title —Presumption. 
Possession of jungle lands must be presumed to 

have been all along with the party who has title to 

them. JAGADINDRA NaTH v. HEMANTA Hoar Des, 


15 0. W. N. 887; 2 M. W. N. 101; 10 X. L T. 187: 18 
Box. L. R. 806; 140. L. J. 819 542 P. C. 


Jurisdiction. Ses Hien Cover; Swann Oaven 
Sort; VanLUATION or Soir. 

Cause of action, accrual of —Suif 

for damages arising out of negligence or miscon- 


I 
See CRIMINAL Pro- 
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duot—Oontract 712 
— Dwelling—High Oourt 447 
gah High Court — Injunotion — Res- 


traint of suit outside jurisdiction. Person within 
jurisdiction kii 416 
—-—-Minor's property—Order direct- 
ing pron of money into —Recetrer, ap- 
pointment of, for minor'$ property . 554 
pa -.—- Offence committed within British 

India—Trial held within British India —8 ent 


transfer of this territory to an Independent Native 
State i 58 


—— 





—<—<——< 





5 
—— m Practice — Oonsent decree— Bet- 
ting aside of decree—Notice of motion 358 


—— —— —— -— — Hules of Benchos of Honorary 


Magistrates, rule 4— Transfer of onse to Bench not 
triable summarily by Bench — Tiial of case in*regu. 


lar way—Acquittal—District Magistrate ordering 
re-trial 247 
Stay of salo—Execution uus 





pd 


Court of appeal- 
——— —— —— Huit on a pro-note exeonted in the 
mofusiii but endorsed at Hangoon— Cause of action 
— Endorsement part of the cause of action — Resi. 
dence—Temporary—Government serrant 881. 


— ~r Decree against a dead person void 
ab initio — Esectiion proceedings in pursuance oj such 
decree glso void. 

Where a Oours passed a decree against a dead 
person being aware at the time that be was dead and 
cattle Belongmg to his estate wore attached and sold; 

Held, in a swit by the heirs to recover the value 
of the cattle from the judgmentoreditor and the 
auction-purchasers, that they wore entitled to xu 
inasmuch as the decree and the erecution 
ceedings in pursuanoe of it were void ab initio. Mauxa 
Ba v. FATO Neas, 4 Bug. L, T. 104 











VoL XI] 
Jurisdiction—ooncld. 


VC NUN ————— — High Court —I njunotion—Restraint 
of suit outside penned beats E arson within jurisdio- 
from. 

The High Court oan, only ga Laki a "from 
prooosding with & suit onbwide ita jurisdiction, if he 


fn within the jurisdiction of the High Oourt. The 


fact that he has pro within tho jurisdiction, does 
not give the Higl. lurisdiolion over him. 
Fulan Iron Works v. Bishuwmbhur Prosad, 13 C. W. 


. 846; 1 Ind. Oas 927; 88 O. 233, followed. JUM3A 


iss r. HAROHARAN Das, 88 O, 425 416 


Ta ——— Small Cause Üouri—Incompetency 
of another Oowrt io hear a Small Cause swit— Pro- 
vincial Small Courts Act (IX of 1887) —Olaiw for a 
share in (he offerings of shrine. fe 





A Munaif, whose Court is situate within the looel 


limits of another sMansif invested with powers of a 
Small Gauso Ocart to try all small causes of a corsain 


value, has no jurisdiction to hear nnd determine any - 


small cause &p to the extent of that valuo. 
A claim to recover a share in the offerings ofa 
shrine is cognissble by a Court of Small Oauses, 
Jawahar Singh v. Sardar Man Singh, 84 P. B. 1802, 
followed. Tara v. Miuax, 92 P. W. R. 1911 410 


—r- of Civil Court—Declara- 
tion as to performance of duties of an offloe —Power 
of a spiritual head to fine an inferior spiritual 
diguitary—Jurisdiction of Oiyll Courts to question 
propriety of fine 175 

Ejectment notice, onnocel- 

lation of, on the gronnd that the person was more 

than & mêre tenant—Oause of action for a declara- 

tion from the Oirtl Court 920 

—— — Redemption decree—Onster 

from property not effected by deoree 808 


———— Revenis Court, final allot- 

ment of lands ata partition mads by | Civil Court 
not competent to question Anal allotment, eron if 
intermediate orders during partition not complied 
with, 

A Civil Court has no jurisdiction to go behind 
the ultimate allotment of landa at a partition 
meade by the Revenue Courts nor can ft question 
the final allotment made at the partition j wida 
some intermediate orders made in the course of 
partition have not been properly carried out. Jagan 
Narta v. Ram Dorr, 14 0. 0. 153 531 


—— ——— Of CIvII or Revenue 
Court-Bauit between rival claimants to ocou- 
pancy-holding 288 
Suit for posseesion — Whe- 
ther suit is to eject tenant or eject trespisser— 
Ohanging nature of tenancy—Adverse title—Tast 
— Procedure 639 
—— Tenant putin by mortga- 
gee—Sait by mortgagor for ejectment after re- 
demption 817 


Kasbat! ténure — sahari and Insidenta of 
- texure—“During the pleasure of ‘Gotemnment,” mean- 
ing of—Viramzam Tuluka—Ohharodi village —Right 
(f management—Resumption ~ Alienation of right — 
Recognition of tranajer— Bomboy Talukdari Act (VI 
of 1888) — Bombay Land Revenus Code (Bom. Act V 

^ ef 1879), applicability of. 

The Kasbatis of the Viramgam Thulwka hold their 
e 
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 Kasbat! tenure—onda. 


tenure permanently (nob. in the sense of per. 
petually bub as opposed to temporarily) but they do 
not hold unconditionally and the British Government 
have power to resume the villagew if the conditions 
imposed are not fulfilled. 

The words “during the pleasure of Government” 
do nob mean absolutely and unoonditionally at the 
will of Government, they imply subjection to the 
Sovereign Power but not subjection to an arbitrary 
and final extinotion of the rights strenuously olaimed 
by the subjecta and to a considerable extent acknow- 


- ledged by the Sovereign. 


The Bombay Act VI of 1888 and the provisions of 
the Bombay Land Revenues Code, with the modi. 
floations it enacts, apply to the Kasbatis of village 
Ohbarodi, as Kashatis aro included amongst Talukdars, 

The right to manage the village oarries with ib 
very definite obligations ard the penalty for the 
failure to fulfil the obligations is resumption of the 
management by Government. The obligations im- 
posod must devolve on a known person or persons, 
recognized by Government -as tho asi or 

These obligations cannot rly be 
sub-divided or surrendered to others it out the 
consent of Government. 

The.Governmeni are not bound to recognise any 
one except a male or female Kasbati of Vira or 


the widow of such a Kasbati as the holder of the right - 


ment, The Kasbet! holder may not allenate 
$ of management contrary to the pro. 
ios of section 31 of Bombay Act VI of 1838. 

The Government ara mot bound to 
Manager any person whatever who claims the right 
to manage in virtue ofa transfer whether brought 
about privately or by process of Civil Court. Baors- 
TABY OF BTATR FOR INDIA v. Bar RaJmar, 18 Box. L. 
R. 600 
Khas possesalon, sait for—HPaintifs titleas 

peknidur admitted Defendant to prove tenancy — 

Burden of proof - Land in swit contiguous to holding 

of defendani—8Shifting of onus. 

The plaintiff's title as pitnidir being admitted, the 
defendant cannob resist plaintiff's claim for khas 
possession, unlesa he can show thet he his a tenancy 
which will entitle him to rethin pes of the 
lands. 

Narsing Narain Singh v. Dharam Thabur, 9 CO. W. 
N. 144, relied upon. 

The mere fact that the defendant holds some land 
as tenant under the plaintiff, is not sufficient to throw 
upon the plaintiff the burden of showing that, in 
respect of any other land which the defendant may 
be found to be in possession of, he has no right asa 
tenant. Tho burdenof proof lios upon the defendant, 


i 


Raj Kishen Mookerjee v. Peares Mohun Moowsrjee, . 


‘OW. R 421; and Batai Ahir v. Bhuggobutty Koer, 11 
C. L. R. 476; Sheodeni.Roy v. Ohowds Ohatoorbhuj 
Ray, 120. L. J. 870; 3 Ind. Oas. 785, relied upon. 
' Where the lands sought to be recovered are 
admitted by the plaintiff to be contiguous to the 
holding of the defendants, or where they Have some 
to the possession of the defeudants by encroachment; 
the onus ie upon the plaintiff to preve that tho lands 
in suit are ontsige the holding of the defendants . 
Kristo Mistri v. Nobifichander Sen, 12 O. L. 
R. 457; and Rajendra Kumar Bose v. Mohin Cjandg 
Ghose, 8 C. W. N.768, referred to. Gorixi Dest v. 


" 
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Lambardar, anti by, against oo-sharer for his 
share of revenue paid— Contribution, suit for—O(o- 
sharer, specifioation of liability of — Interest. recover- 
able from dejawliag cosharer. 


A suit by a Lzmbardar against his oo sharers for 
revenne paid by the former onthe latter's default 
differs in no from an o suit for 
contribution and the decree in such a mib should, 
therefore, instead’ of being joint agninst all the 
oo-sharars, ‘specify the lability of each co-sharer 
separately. 

Manna Lal v. Kefayat-uliah, “Board of Revenue 8. 
D. No. 10 of 1884, distinguished. 

A Lambardar is entitled to recover interest from 
the defaulting co-sharers. 

Kamalawmai v. Peeru Meera Levoai Rowthen, 20 M. 
481, referred to: ARJAM SixcH v. Rupea PARTAB 
Brxeg, 14 O. O. 104 874 


-Lambardar! dues—Aills in mausa Nangal in 
Kangra Disinet—Wajib-ul-ars. 


In maws: Nangal in the District of Kangra, a 
Lambardar may be enütled io Lambardafi dues of 
5 seers kacha flour per mill per month whenever the 
mills are worked, but he -must collect thease dues 
from the persons to whom the mill-workers pay 
their total customary dues from time to time, not 
from the mill-workers themselves; and he cannot 
claim, as general village dues, the further 15 søers 

except in reapeot of the mulis which oon- 
tinue to be worked in the village shamilat. Sunat 
Bixen v. Bunawan, 107 P. W. R. 1911; 210 P. D. Sil 
1911 
Land Acquisition Act (I of 1894). 

Land acquired wnder —Meihod of calculating value— 

Murket-value, 

In oalculaiing the value of land for Government 
purposes, the calculation shotld. be a prudent bu¥iness 
calculation, and where claimants demand prices for 
their land as building Jand,they must show thatit either 
is building land or is likely to become building land 
at an carly date. 

‘Where Government notifies ite intention of 
acquiring land for a market and shortly after noti. 
flea ita intention to acquire land immediately adjoin- 
ing such land as a reserve for market purposes, tho 
first notiflontion must be deemed to have occasioned an 

- increase in value in the lahd dealt with in the subse- 
quent notification, Bui where Government requires 
land which is a quarter of a mile or more away from 
the land req for the market, no rise in value can 
be deemed to have taken place in moh land. 

- Market-value cannot be calculated with mathemati- 

pan arog A certain amount of guess work and 
conjecture ia unavoidable, but Oourts should be 
careful not to go too far in this direction. Sxcewrary 
or Stare yor INDIA v, GOBIAD BAM 838 

Party in land acquintion procesdidhs— Oollector's 
awthority to make reference on time-barred applico- 
tion— Waiver— Lemitutiog— weton of period spent 
in obtuining SPE Ape Ae legal award—Revi. 
sion. 








Bection B4 of the Land A Hon Act only gives 
an appeal to the High Court from arf award or any 
mit qj an award.of the Court. Where there has 


been nothing that could be called an award by the 


Civil Court, the High Court oan only interfere by 
way of revisiop. 
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- Govind Bio Badbas v. Collector of Nagpur, à N. i 
R. 172, discussed and not approved. 

The real-party;to a proceeding ina land goquíisition 
case is noi the Oollector but the Government. A 
Collector's authority to make a reference as the 
agentof Government is restricted by the statutory 
conditions prescribed in section 18 of the Act. 

Therefore, a Collector has no authority to make 
& reference on a time-barred application. If he does 
do so,-his action is illegal and cannot bind the Govern-* 
ment No waiver on the part of a Collector m 
atone for a failure of the claimant ín falfillfn 
statutory conditiana“which the law requires h HR 
fulfil before his right to require the Collector to make 
a reference oan dome into existence. 

In the matter of Govermnent and ain Kothare, 30 
B. 275 at p. 289, followed. : 

Khunman Singh v. Collector of baie 110. P. L, 
E. 25, not followed. 

Where the award ofa Collector is made in the 
presence of the olaimant, the claimant, if dissatisfied 
therewith, is not entitled to exclude the time 
spent in obtaining a copy of the award from the 
period of six weeks prescribed by section 1S of 
the Act. 

In the matter of Goverament and Nanw Kothare, 80 
B. 275 at p. 289, followed. Oottmorom OF Arona v. 
Axan Rao,7 N, L. R. 88 690 


oneal ——— 88. 18, 29; 32—No 

objection taken to apportioament—Award conclusive 

—' Power to Aimane, " construction of the words — 
Hindu tridoto— Neoessit y. 


Where no objection is taken onder section 18 bya 
person interested against the apportionment of the 
compensation money, the Oollector’s award is con. 
clusive as against him under section 29 of the Act. | 

The words “person who had no power to alienate” 
in section 82 must be construed particalarly as having | 
reference tothe alienation to the Collector and not 
generally to a power of alienation in any oase. i 

The mere fact thatan allengtion wasin invitum 
does not import:necesslty for a Oourt sale of a Hindu 
widow's interest in land and is not binding on 
reversioners. 

The case of a Hindu widow does not fall within 
the purview of section 83 of the Land Acquisition Act. 

Shev Prasad Singh v. Julha Kuawar, 24 A. 190, 
followed. Lamp “Acquisition OrriomB, KARACHI v. 
LAKHXIBAI 304 











amet 


8. 18 Reference— Proof 
of sales of lands in vicinity. 


Where in an application for vrarymg an award of 
the Collector of Myananng, tho plaintiff cited certain 
alleged salon in the vicinity which, though for sums. 
over Hs. 100, were not and which were in: 
favour of petitioner's son-in-law: Hetd, that such sales 
could not be conaldered. Ma Bnawa U v. TOLAK 
or MYANAUKG, 4 BUR. L. T. 204 < ° 918 


aman ————— S. 23 — Market-ralue — 

House-properiy—Onus—How to discharge — Rental 

valwe— Arsessyient, how to be capu c of 

assessment. 

The onus of, proving ‘the value of land peer oe 
Hea upon the claimant, and to ableblish the value and 
selling prices of neighbouring places, it is necossary 
for him to dduo evidence of numeroys or a legs? 
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Anilar oo degit instances o! salos of land in 
r conditions used for similar purposes in 
the neighbourhood. Ut 

In ihe absence of such evidence, the Court must 

' fall back on the rental value which is the standard 
generally taken for sales of honse property in the 
Haropean quarter of Calcutta. 
' The amount which a claimant has suoceeded in 
procuring from: time to time from his house in its 
ordinary state of repairs in which he keeps it, is to 
be taken into account and some allowance is to be 
meade for poesible future improvement. 

The value should be settled as 20 years’ purchase 
on the net-profit after deducting a certain percentage 
for repairs and taxee. Biswa RANJAX v. BRORETARY 
or Stats 62 





— ———— c B, 23 — Principle of valu- 
ation —Market-valwe,. ` . 
In asoertaining the value of the property which is 
. the subject-matter of acquisition under Act I of 1894, 
the general principle is that the ralue of the land 
should be oaloulated with reference to the most 
lucrative and advan way in which the land 
might be used But the fact that the owner of the 
land would never have been allowed by the Municipal 
Board to build on the land must be taken into oon- 
sideration in ascertaining the market-valno, and such 
land cannot, therefore, be valued as a building site. 
Biebhing v. Hetropotiton Board of Werks, 6 Q. B. 
87; 40 L. J. Q. B. 1 28 L. T. 530; 10 W. R. 78, relied 


upoz. Uvsaeas Lar. BEcRETARY or Stare FOR [NDIA 
8 A. L. J. 790 - 815 
- s. 29 304 




















S. 32 does not apply to 
the case of a Hindu widow 304 


s. 54 690 


.Landlord and Tenant. Sss Aari TawAxcr 
Act; Benaat Taunancr Act; Oswraat PROVINONS 











- Taxaxor Act; PUNJAB TaxANXCY Act. E^ 


























——.—.— Adverse possession of 
tenant—Non-payment of renb i 395 
— ——Leaw bod by usufruc- 

tuary mortgagee—How far bin on mortgagor 

. 17 
Nature of landlord's charge, 

for rent ts 694 
—— — —— Repairs—Deduction from 

rent i 471 








: —— Tm Àdhi proja— Whsther tenant 
or:serramt—Trwe tast —Pabtan (setilemeni), moaning 
of — Burden of proof. 


An agreement between the. plaintiff and the 
` defandant describes tho defendants as adhi proja 
and provides for “their cultivation of the land 
wiih tne plaintiffs plough, oattie, kodali and seed. 
It ends up,'we shall c&rry oub all your orders." 
It recites that the defendants cultivate the laud 
“on an adhi proja settlement (patian).” On the ques- 
tion, whether the defendants are tenants or servants: 

Heid, that the test is, whether any right to hold the 
land is oris nob given, that the burden of proof 
shapld rest on the plaintiff, and that in the present 
oase, the defendants were the tenants gf the plaintiff. 
Pisos aniwan v, MOHABUT MAHANXAD 32 
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—— —  Üoniruct io pay enhanced — 





sate —Setilement of disputes — Üonsideration—Con- 
tract Act (IX of 1873), s. 28. K 


Where the consideration for a contract to pay 
enhanced 10nt by a tenant to his landlord is the 
settlement of disputes as to the rate of rent and the 
abandonment of still higher claims on the part of the 
landlord, the contract is valid and enforceable. 


Mallikarjuna Prasada v. Subbatya, 2 M.,W. N. 315;- 


10 Ind. Oas. 08; 9 M. L. T. 443, distinguished. 
Vuwuny BRAMATTA v, MALLIKARJUMA PRABAD 


——Lease—Brection of swper- 

^ structure by tenant—Determination of tenancy-— 
Raght of tenant to remove superstructure or to oomi- 
pensation after expiry of lease— Transfer of Property 
Act (IV of 1889), s. 108 (A). < 


Per White, 0. J — The rule laid down by section 108 
(A) of the Transfer of Property Act su y re- 
produoes the law as ib stood before the Act. Both 
under the Common Law of the land and under section 
108 (A) of tho Transfer of Property Ach, the lemes 
cannot, after the termination of the lease, remove ihe 
superstructure erected by him on the demised land or 
olalim compensation for the same from the lessor, 
unless the leasor is estopped from contesting such & 
right - 

Ismai Kans Rowthen v. Nasarali Sahib, 37 M. 211, 
explained . 

In the mattor of ithe petition of Thakoor Ohunder 











' Paramanick, B. L. R. Sup. VoL (F. B.) 5965 ab p. 597, 


referred to. s 

The mere fact that the lessor gave an opportunity 
to the lessos of removing the building after : the ex- 
yiratlon of the lease doos not affect the leasor’s ts. 


Per Sankaran Nair, J.—Section 106(A)of the Trang: 


fer of Pro Act is only an enabling provision. Tt 
gives the lessee a right, whether he had it before or 
not under the law of the land, to remove a building 
daring the continuance of the lease in the absence of 
a contract or local usage to the contrary. If there is 
‘any such contract or | usage, he has not that 
right. Buoh contract or local usage is, therefore, one 
to be proved by the lessor to displace this right which 
is given under the Act. The section, therefore, in 
oonferring & righb to removes building during the 
tenancy does nob take away or negative any right, 
which the tenant had ore the passing of the 
Transfer of Property Act, toclalm compensation. or 
(Zompro the building after the expiry of the period. 
Ib leavea untouched righta which the lessee may have 
obherwise than under the section. The tenant had 
the right to remove’ superstructarea erected by him 
‘after expiry of lease or to claim compensation there- 
for from the landlord under the law as it stood prior 


to the passing of the Transfer of eT Act." 
Ismai Kani Rowthen v. Nasarali Sahib, 27 M. 211, 


; Reddi, 8. R. (1800) 


v. Dwarka Nath Bysack 
.v. Jaigun Bibi, 27 O, 570, 4 O. W:N. 810) Beni Ham 


- 
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Kundan Lal, 31 A. 498; Narayan Rayhojt v. Bholagir 


Guramangir, 6 B. IL O. R. 80 at p. 85; Sheth Husain - 


v. Goverdandas- Paramanandas, 20 B. 1at p 6; Bain 
v. Brand, 1 A. O. 787; Penton v. Robert, 4 Esp. £3; 
2 East 88; 0 R. R. 870, Vasudevan Nombwudripad v. 
Valia Chathw Achan, 24 M. 47; Wood v. Hesrett, 8 Q. 
B. 918; 15 L. J., Q. B. 247; 10 lur. 800 Lancaster v. 
- ve, 5 O. B. B (a. 5) 717; 28 L. J. O. P. 885, and 
Bec stary of State for Foreign Afara v. Charlesworth 
Pilling and Qo., 26 B. 1, referred to. - 

-Where plaintiffs husband got the snit-house on 
lease from 1s& defendant's predacemsor in 1888, and 
plaintiff having got it renewed ín 1888 attempted to 
remove & building erected during the subsistence of 
the lease of 1888 with the knowledge of the lesmor, 
after the expiry of the second lease; 

. Held, Per White, O. J.—that plaintiff was not entitled 
to remove the building or claim compensation for If, 

Per Sankaran Nair, J.—That as the building was not 
constructed during the subeistence ofthe tenancy 
which was now determined and as plaintiff had 
already become owner of the houfle, section 168 (A) 
of the Tranafer of Property Act hadno application 
and plaintiff was entitled to remove the building or 
‘claim compensation for it. AxcamMaL v. MAHONXD 
Raza», 10 M. L. T. 108; 31 M. I. J. E01 745 


nn Purchase of tenure with 
(nn rbara of rent— Buil for arreara, whether rent suit— 
Limtlahon appicable to sutt—Bengal Tenancy Act 
(FIL of 1885), Sch. III, Part. 1, Art. 2, cl. (c) —Limi- 
tation Art (XV of 1877), Bch. Tf, Ast. 110. 


The plaintiff purchased a tenure in 1812 B. 8. with 
the arrears of rent for 13811, and brought a suit for 
arrears of rent for 181]; | 

Held, thak the suit was one for arrears of rent and 
governed, as to limitation, by olause(c) of Article 3 
of Part I, Schedule ITI, of the Bengal Tenancy Act. 

Biris Chandra Bose v. Nasim Quasi, 40. W. N. 857; 
and Sashi Kumar Mirbaher v. Sita Nath Banerji, 7 O. 
L. J. 425, relied upon. Bangi OHAKDHA Paru Na- 
BRKDRA KISHORE Hor 496 





——— — — -Helinquishment by one of 
jet nt tenants, tf ralid—Rclinquishment to take effect 
at a future date, if effective. : 


A relinquishment made in favour of a landlord 
by one of two or more tenants is valid for the 
purpose of affecting the share of that tenant. 

- Peary Mohun Mondal v. Radhika Mohun Hasra, 8 C. 
W. N. 315, followed. 

The fact that a re ni is io take effect at 
a future date, would not render it inoperative. KUBI% 
Moxent v. BAIKUMTA Craxpra, 15 O. W. N. 660 382 


——— —— Bengal Rent Recovery Act 
(X of 1850), 2. 106—Rent decres—Otcil Procedurs 
Code (Act XIV of 1882), s. 810A, whether applicable 
to sale in execution af rewi-deores under Act X of 
1859—OCharter Act, s. 15— Act X a* complete Code, 
meaning of. * 
' A tenure of a ju t-debtor was sold in execution 
of & rent decree under Act X of 1850. He deposited 
the decretal ameunt with costa andthe 5 per cent. 
- payable to the auction-purchaser and asked for the 
cancelment of thee sale; he alb alleged fraud, 


drregglarit and loss, The De Collector held that 
on 810A of the Oivi Procedure Oode of 1883 
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“holder, that as the plaintiff's 


[1911 
Landlord and Tenant—ontad _ 


did not apply and dismissed the application of the 
judgment-debtor. The Oollector on appeal aff 


that order, The judgment-debtor moved the High-~ 


Oourt: : 

Held, that the proceedings of the Deputy Collector 
were amenable to the revisional jurisdiction of the 
High Court and not to an appeal, au the caso was one 
under section 810A, and the auctlon-purchaser was 
a third j that the High Court had jurisdiction 
to in under section 15 of the Charter Act: 

Hold, further, that the case being one under section 
109 of Act X of 1859 the property of the judgment- 
debtor could be sold only if satisfaction of the Judg-- 
ment conld not be obtained Ly execution agaínst his 
person or moveable property, and that as that pro- 
cedure was not followed, the sale was «lira vires and 
must be set aside: 7 

Held, also, that Act X of 1850 isa complete Code 
in itself as to matters specially «rorvided for in the 
Act, and thab'soction 810A was applicable to ihe 
present case and the Deputy Oollecfor failed to 
exercise l&wful jurisdiction. 

Nilmoni Singh v. Taranath Mukerjes, 9 O. 205 (P.O.), 
9 I, A. 174, 12: O. L. R 8601, referred to. Onarrax 
Parsoar v, KUKJA Banani, 140. L. J. 384 207 


—~~-——- Rent due io offos.holder— 
Agreement transferring the right ~ Right of transferes 
to collect rent after tranaferor’s death, 


The 2nd defendant, as guardian of her minor son 
who was an office-holder, executed an agreement to 
the plaintiff whereby the latter was to perform the 
duties of the office and receive a portion of the 
emolumenta therefor, inclusive of the right to collect 
rents from tenants: f 

Heid, in a wait by the plaintiff fcr the recovery of 
rent from a tenant after the death of the minor office- 
ights under the agree- 
ment terminated on the death of the offlos-holder, he 
had no cause of action and his suit should be 
dismiseed. GanaLa BoMALIXGAX 9. KAMUJU ae 











—— — — RIK of residential tenant 
in a village to sell the right of renidence. 

The residential tenant of & house situated ina 
village intho United Provinces has, in the absence of 
any evidenceas to custom or contract to the contrary, 
no right to sell the site on which the house standa 
He cannot even sell the right of residenoe upon the 
alte in question. 

Muhammad: Usman v. - Babu, 8 A. L. J. 6); 
9 Ind. Cas. 814, referred to. Hakwaxr Sixon «4. 
KANTA ` ' 285 
— —— —— Tenant holding over after 

notice to cacaie—Notice claiming Ps. 10 per day as 





damages tf howse not cacated — Inability of tenant to | 


pay ai the rate of. Rs. 10—1llness of tenant, whether 

affects kis liability. : 

The appellent (tenant) rented a house for Hs. 70 
per mensem. lie was called upon by the landlord 
to vacate but he did nob do so., Upon this the 
landlord served him with notice to vacate by & certain 
day failing which he would hare to pay Hs 10 
per diem for use and occupation. The tenant sill did 
not vacate, whereupon the iandiord sued him for 
ejectment and damages. This sult was settled by 
the tenant paying a certain amount to the landlord 
and und to vacate by a ccriain day. 


He | 


* 
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„ however, did nob do so but continued to oocupy the 
* bouse against the will of the landlord: 

Held, on landlord's soit, that the tenant was liable 
to pay damages at the rate of Rs. 10 per diem for the 
whole period during which he held over without 
the consent of the landlord; she mere fact that he 
was ill for some time during thas pariod would not 
affect his ability. Boorr v. Jroris Sancop 270 
— —— Tenhnt’s possession af. land 

accreted to  holding— Denial of landlord's righi io 

separate reni— Londlord s swit for possession — Limi- 

tation — Determination of fair rent to be made in suit 

aot in erecution, 

If a tenant, more than 12 years before suit, denied 
the landlord's right to any seperate rent from him in 
' respect of the disputed land over-and above that 
already paid by him for his holding, and, forcibly, 
in assertion of his claim appropriated the entire crop, 
and thereafterecortinued in possession, he would, 


ma e eint 








although a tenant, thereby clearly have a right to 
hold.t uviated plot, the disputed land, as part 
of m 1 holding and the plaintiffs suit for 


or fair rent would be barred by limitation. 

Ishan Uhandra Mitter v. Raja Ram Ranjan Ohalar- 

butty, 2 C. L. J. 125; and Baktoo Bingh v. Sudhram 
Ahır, 8 O. L. J. 557, referred to. 

If in such o snit ib is found thatthe sult is not 
barred and a fair rent is to be allowed to the plaintiff 
that rent muss be determined by the Court inthe sult 
and not in the execution proceedinga. Tarin-Onan- 
DRA v. Ganmnpra Nata I 


Land Fy Sha ae Act (VII of ii 
83s. 4 

Leases See LANDLORD AND TAMANT; LESSOR AND 
Lussan. 

—— granted by usufructuary mortgagee—How 
far binding on mortgagor ` 817 

— ——r-— from month to month not malic unless re- 


— —CÀAgricultural leases granted by mortgages in 
possession, determination of — Redemption of morigage, 
effet of, on isases granted by mortgages —Tranajer of 
Property Act (IV of 1882), ss. LIL and 117+ Oudh 
Rent Act (XX1I of 1888), 5. 88. 

Agricultural leases granted to tenants by a mort- 
gages in possession do not determine os soon as the 
mor&gagee's interest oomes to an end by reason of 
redemption. 

Es tenant, not being a tenant witha right of 

or A sub-tenant, is entitled to retain pos- 
out Pile “holding for à period of seven years 
from the date‘ on which he was admitted to oocu- 
pation. Qosra Brxau e. Jwari Prasan, 14 O. OSA 


— Unregistered deed compulsorily registrable — 
Admissibility to prove damages for mas and ocot- 
loh. 


. pati 

An unregistered lease deed, which is compulsorily. 
registrable under the provisions of the Registration 
Act, though nob admissible in evidence to enforce its 
terms, oan be admitted to prove damages for use and 
oconpation by the lessee. 


referred to. BwaunrrHA MUDALIS. BivIGAXI AORI 
Tu ues houses— Orel agreoment hot accompanied 
by posseasion 3 849 


* 
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of Venkatagiri v. Narayana Roddi, 17 M. 56, 


107 


Kena Practitioners Act (XVIII of 
9), 8. 1L3~—Removal for misconduct —Re-in- 
statement, when may be ordered. - 


A legal practitioner, found guilly of a serious 
offence- committed several years ago, tras romovod 


from the rolls. He now applied for re-instate- 
ment: 

Held, thas the test to be applied to casos of this 
description was, whether the sontence of exclusion has 
had the salutary effect of awakening Inthe delin- 
quent a higher senseof honour and duty, and whether 
in theinterval his conduct has been s? irreproach- 
able that notwithstanding the delinquency in esar- 
ly life, he may be safely entrusted with the affairs of 
clients and admitted to an honourable profession: 
without the profession suffering degradation. 

In re Abir-ud-din, 8 Ind. Osa. 1108; 13 C. L, J. 625, 
relied upon. Hamza Kuwan ÜBATTARJBE, í» r9, ‘397 


L. J. 118 

——— s. LI a EENE not in 
accordance with section—Lien for feos 382 

——— B. 38— Toi— Nvidence. 


Where the evidence against a person is that he 
has been seen in Oourt looking after onses,-that he 
looks efter the legal business of two of the. witnesses 
and that the Muktears regard him asatou Held, 
that the evidonoe is insufficient to justify en order 
declaring him a tont. The Legal Practitioners Act 
defines a tout to bea person who prooures the em- 
ployment of legal practitioners in any legal 
business in oonsideration of such remuneration. 
BUNDAR UPADHYA t. Tam PRESIDENT OY THR MUoxTwAxs' 
AssoctaTION, 15 C, W. N. 1000 4 


Leasor and lessee--Mosne profite—Principle 
of asssastnent—Jolnt wrongdoers - 504. 


—— - Invalid lease — Lawas to 
acoount for mesne profis— Property in his possession, 
Whore lease is found to be Invalid because the 
granting it had no power at the time to do 8c 

though the lessee obtains no valid title, he is nersr- 
thelems bound to account for the mesne- profits of 
properties in his poaseezion under the leass. Daxsui- 
MAMURTI PILLAI v. SUBBU Iren, 2 M. WN. 870 381 


Letters Patent (Bombay), cl. ns. 


EE -——(Calcuta), $8. 36 —Differ. 
enoe of opinion between two Judges 125 


———3——— —-(Madras), S. 12—Dveil. 
~ wng— Jurisdiction. 
The defendant -took up: his abode with his 


wife and family in & hiréd house in Madras, meaning 
to remain there several months, and” was actually 


~~ ee 




















^ Mving there when the suit was instituted; Held, that 


he could not be heard to say that ho was not-dwelling 
within the jurisdiction of the High Court  Bzrwi. 
YASA MOORTHY v. VENKATATARADA LYNNGAR, 15 0. W, 
N.741,8 A I. J. 774; 18 Box. L. R. 690; 8 M. W.N. 
$75; 14 O. In J. 64; 21 M.-L. J. 609, 84 M. 257, 10 AL 
L. T. 263 447 P. C. 

-— ——— ———— 8. 29 795 


Lien. Ses Vaxpor AND PunOUASER. 
Qo- “tenant paying off-—Decree for rent 501 
- of Pleader on his denta’ money ^ar foo 


~ 








Padi 


4073 : INDIAN OASES. ^ l 
Limitation— Adverse possession of tenant— LIimIitatlon—conrtà. : "M 
Non-payment of rent 395 Suit to reoover money awarded by 








Agriculttral villago—Site in abadi— 
Possession by inn-keeper for a long time without 
paying rent—Adverse possession ~-Presumption in 
favour of Zemindar rebuttable — f 52 


—— ——Oommencomeni—Date of information— 
jurisdiction— Compromise decree—Proper Court— 
Exolusion of time &penb in prosecuting applicato, 


- 


in wrong Court. ; 

——w- Exclusion of period spent in obtaining 

copy—Oopy of award in land acquisition prooeed- 
i : 690 

NS AES of anceatral property on acoount 
of matrimonial alliance between the ohildren 





of the donor and tho dones—Exibinction of donee's: 


family — Last male holder leaving a widow —Pro- 
perty-reverts io donor's family—Limitation for 
recovering such property 372 


ma —— — —- Instalment bond —Defzaulé in payment 
of instalment 526 


————— — — Mortgage by conditional sale—Fore- 
closure — Partition —ÀAgreemoenb hy parties —Specific 
performanoe—Bult to recover possession 299 

— —— Mortgage of oocupancy-holding—Sab- 
sequent dispossession of raiyat by landlord— 
Dispossession for more than period af ie rn 
effect of. 

—— Occupenoy-tenant- Buil by ocoupanoy - 


tenant against landlord for possesaion of ocoupancy- 
holding from which the tenant has been dis. 
possessed. 521 








— — — Pre-emption—Joint sale in favour of 
two’ persons—BHuib against both vendees — Third 
n wrongly named as vendee in the.plaint 
- Correct vendee brought on record after limitation 
—Amendment 938 
——— —_—__—«---——-Purchese of tenure with arrears of 
rent—Suit for arrears, whether rent suit—Limi- 
tation applicable to suit : 496 
- —  — Buit for declaration that plaintiff is 
not tenure-holder as recorded but r^ 
raiyat l 262 
————— ———fBui& for declaration as to invalidity 
of adoption and for oT of possession —“ Suit 
for declaration as to Invalidity of e ika barred 

by time—Olaim as to n cannot succeed 
4 416 
— — Suit for division of ee p 
perty forming pert of partnership azsets— D lu- 
tion of partnership 288 
coe Bulb to enforce charge—Suit for per- 
sonal decree — Rateable contribution— Lien on sur- 
plus sale proceeds of property subject to Epi 


- 














Suit for possession by® customary 
heir—Starting point of limitation—Attestetion 








*. of -mutation—Date of taking physical mper s : 


Alienation denied by heir 


Sait for possession by etenant—No 
evidonco as to character of tenangy— Burden of 
proof—Whether genefel or special limitation ap- 

.. Mlcabbe 164 














arbitration award—Suit for specifo performance e 


of contract or suit for recovery of compensatio: 
for breach of contract—Arbitraiionaward 70959 


— ——Bnuit to recover stolen property or 
damages ; _.. 446 
—— —— — —— fuli by reversioner for possession — 

Defendant in possession in virtue of agar 








Suit for specific performance — No time 


fixed for performance—Demand and refura] 25 
n of land accreted * 


—— Tenant's 

to holding—Demial of landlord's right to séperate 
rent—Landlord’s suitforpossession  “ BO) 

———— Unauthorised adoption — Declaration 
—Bult for possesaion of immoveable property 


— — —-Vendor and purchaser—Deficlency in 
the extent of lend sold—Breach of corenant—. 
Damages 337 











Appeal filed in tyne— VakalRtnama put 
inafter period of Umstntion—EHfcet of delay— Limit. 
atiom det (XV óf 1877), s. 12 — Closing of Oowrt. im- 
mediately after date on which decree tas prepared — 
Exclusion of time, : 


A Pleader filed an appeal in time, but without a 
vakalatnama, subsequently, afler the period for Aling 
the appeal had expired, atakalainama was filled: 

Held, that the filing of the vakalatnama could not 
be treated as referring back to the date on which the 
appeal was filed and that, therefore, the appeal was 


A Judgment was delivered on June 10015 but the 
decree was signed on June 24th. June 25th, 26th and 
37th were holidays and the Oourt was closed. An 
application fora copy of the decree was made on J 
28th and the copy was ready on June 20th. ~ 

Heid, that the time between the 44th and 30th ought 








.to be allowed as time requisite for obteiningja copy 


of the.decree. Bui OHANDAN Buuta v. Hanoo Bern 
18 O. L. J. 544 387 


Enecution of decres— Application for sale 
of immoveable property—Esiract not filed— Appir- 
cation struck off at creditor's requos( — Final disposal — 
Fresh application— Revival of old application — Qons- 
fruction—Lemitation Act (TX of 1908), Sch. I, Art. 189 
(5)— Civil Procedwre Code (Act XIV of 1883), 
ss. 285, 287, 288. : 


On the 19th January 1906, an execution-creditor 
filed an application under section 235, Civil Procedure 
Oode, 1882, for attachment and sale of certain im. 
moveable property in execution of a mortgage decree 
dated 1€th January 1603. Attachment and sale were 
ordered and execution was transferred to Deputy 
Commissioner who returned the papers pointing oub 
ihat the application for execution referred to un- 
surveyed land, whereas the land which the execution- 
oreditor required to be sold was surveyed. On the 
14th January 1807 the execution-creditor appenred 
in Oourt and thet the application might be 
struck off and lie would apply a second time with 

per extracts-of gurvoy numbers owned by the 
udgment-debtor, . r e 

The Court ardered the fileto be struck off and 
allowed the oreditor hih coste. 








fiel 


Vol. X1]- 
fim iHatlon—contd. | ` 


n Á 
"The jadgment-oreditor then fled the present 
appl n on the 12th April 1908: 
Held, that the application was time barred under 
Áriole 182 (5) of the Limitation Aob . 
The order of tho 14sh January 1007 was 
order disposing of the application. a ie 
"Thé execution had been suspended by an act of 
the fudgment-creditor, by his deliberate with- 
drawal Therefore, on the 12th April 1008, there 
“wae no execution pending under the. frit 
application: the attachment. had been removed and 
‘all potentiality for active operation that- the appli- 
cation had ever possessed had not only been suspend- 
ed but terminated by the order of 14th Jannary 
1907. The -application of 1906 did not comply with 
the provisions of sections 237, 288, Civil Prooednre 
Code. Co uemtly; the application of 1908 oonld 
not be ered. ds an application to restore or 
revive the old application,  . n 
Qimar-ud-din Ahmad v. Jawhhirial, 27 A. 884, 10 
L. J. 881, 15 M. L. J. 258, 8 O. W. N. 60]; 24,1. J. 
897,7 Bom. L. R 483, distinguished. 
There is no-principle of law or equity which justifies 
a Oourt in construing an application as something 
easentialiy different from what ib really is, in order 
to give relief to a party whose 0146 seoms to demand 
pathetic treatment. Jamun v. HARUMAL. 59. 
. R. 68 77 
—— Objection by third party to attuchment 
and sis of immoveadle —QObjaction disallow- 
ed—Sale confirmed —Bwit for possession by objector — 
Objector ano party to decres—inmitation Act (IX of 
1003), Soh. I, Arts. 12, 145. 





Whenever -an suction-sale takes place, there are’ 


always certain people who are bound by it to this 
extent thatif they wish to avoid it, they must sue 
directly to have it set aside, but there are also per- 
sons who may simply ignore the sale. 

Mots Lal v. Karrabul Din, 25 O. 179, referred to. 

Au objector, who was nota party to the deoree, 
under which the sale took place, and whose original 
title to the immovogble property sold is not denied, 
Gan ignore the gale. A suitby such'sn Qbleoior for 
possession of the sold property against the muotion. 
purchaser is governed by Article 144 and not by 
Article 12 of the Limitation Act. f i 

Malkarjun v. Narhari, 25 B.-887; 27 I. A. 216: 2 
Bom. L. RB. 027, 5 0. W. N, 10; 10 M. LJ. 883; Khiaraj- 
mal v. Diam, 820.298 ; 2 ALJ. 71; 10. L. J. 6584; 
7 Bom. L. R. 1; 9 O. W. N. 801; Jawals Sahai v. Masita 
Khan, 28 A. 348; Kadar Hussain v. Hussain Saheb, 29 


M. 118, relied upon. BAir-UD-Drx 0. HaNsuAJ, ge 


L. R 1911. : 

; — Beversioner s suit for possession —Laad 
mortgaged by aonless proprietor—Subsequeat sale of 
land by his widow — Morlgags forming consuleration 
for sala— Margsr —Suit browght 19 years after mort- 





gage but within 13 years from the death of ths widow. 


— Limitation tici (XV of 1877), Sch. II, Art. 141— 
Punjab Limitation Act(I of 1900), Bzh. arta, 1 and 2. 


On 2nd December 1886, 4. mortgaged to B. certain 
land br way of simple m , ths mortgagor 
rétaining on. A. died 1887 and after his 
death, on the 7th November 1889, A's widow sold the 
land to B. Part of. the consideration for- the sale 
consisted of the sum due under the prior mortage 
by 4. B. acquired possession under the sale. A/a 

; « 
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widow died abont the end of 1901. On 2nd October 
1003, plaintiff, as the reversionary heir of A., sued 
for possession of the lend sold by thé widow on the 
ground that the sale was without necessity: 

Heid, thas the suit was governed by the provisions 
of Article 141 of Ach XV of 1877 and was witHin tima, 
The mortgage from A. gave B. no right ta possession. 
and the vendee obtained possession solely by virtue 
of the sale in his favour by A's widow: S 

Hold, further, that the mortgage by 4. did not 
merge in the sale by his widow: Asmmuit fora 
déol&retion that the mortgage was void, except far 

Ahe life-time of the mortgagor, would long since be 
barred under Artiale 1 of the Schedule to the Panjab 
Limitation Aot, 1900, the plaintiff could nat challenge 
the mortgage in this suit. He could not recover 
posscasion except on payment of the sum due on the 
mortgages. - ; - 

Devi Ditta v. Pareman, 71 P. R. 1898, followed. 
Karari Raw v. GULAB Kaan, 88 P. R. 1011, 190 P. 
TL. R. 1911 - 392 F. B. 

Suit .for arrears of rent— Lease - for 

building pur Registered contracts—-Kimitaton 

Act (LX of 1908), Soh I, Arts, 110, 116—Remand by 
High ÜOowrt — Fact of lease being registered not brought 
to notios of High Court. 


The provisions laid down in Article 116 of the 


Limitation Actas to stered contracts, apply to 
leases granted for building purposes and for estab. 
lishing godowns, not being leases for agrimultural or 








eed 


horticultural purposes, 4 
Ranigañj Coal Association Lid, v. Judosn tih Ghose, 
19 O. 439, relled upon. i 


In a remand order the High Court laid down thai 


“certain tits of the rents sued for, were barred. But 


the fact that the sait was based on a registered | 

was nob brought to the notice of the Oourt; . e 
Held, that it was open to the plaintiff to put hie 

registered lease in ovidenoe and to contend that the 

claim for those biste was nob barred. Anxa BUrHsH 

v. Birpry BAHARI SrNana : i 





ER Taking over of a liability due from 
third parton — Uommencement of period of limitation 
—lanitation Act (XV of 1877), Boh. IT, Arts, 01,120. 


Qusre —Where A. takes over the li&bilíy of a 
debt due to C.by B. does the period of limitation for 
a suit by A. forthe recovery of the money from B. 
commence from the date of payment ofthe debt 
by A. to C. or from the date of A.s taking over the 
labüity, in other words, is the case gaverned by 
reir 61 or by Articlo 120, Schedule II, Limitation 

Mansur Khan v. Gaman Khan, 146 P. L-R. 1909; 4 
Ind. Cas. 1041; Fitisgerald v. Musa, 3L P. B. 1005 
Gura) Singh v. Mul Chand, 29 A. 637,4 A. L. J, 


204 P.L. BR 1911 


Limitation Ac? (XV 
the partners 


601; A W. N.{1907) 214, considered. Janu v, Bawaxp ` 
` - 60 


Of 1877)—One of 
"sl 332 





— Minor — Right to apply for setting 


, asbis sale ~ Tjmitahon Ast Gx of 1908), a. 6, Sch. T 
ct 


. Art. 188 —Gensral Olaussa Ket (X of 18975, 4. 6 (oy 


By tho Limitation Act of 1908, minora" as sech 
have no privilegé of disability except as r 
suits and applications for execution. Bui by the 


~ 


€ 


3 


* 


¥080 


Limitation Act--(1877)—oontd. 


Ach of 1877 thoy had the privilegé of non-liability 
to the law-of limitation in respect of all applications 
In judicial procoedings jnoluding an application to 


‘set aside a sale. Thatisa privilege in law and nob’ 


a mere incident of procedure. As long as the dis- 
ability lasts the minor’s right to make the applicahon 
istunaffected by the law of limitation and this is a 
status of non.liabllity conferred on him by law. 
And the privilege of non-liabflity inures under section 


6 (c) of the General Olauses Act as long as the - 


-disability continues and-is nob affected by the 

nbolition of the privilege by the subsequent statute. 
Faun KABIM v. ÀANNADA Monan Bav, 15 0. W. 0l 

: —— S. I 2Z—Oloaing of Court im- 

. mediately after date on which decree war pre 
—~Exolusion of time à 

— 8. I4 


—— — §. 18, scope of 














^ 


2905 
: ——— —— 8. 19 — Mortgage — Acknow- 
` ledgmant of mortgage contained ina plaint, . - 

A statement contained ina plaint in a case filed by 
the grandfather of the mortgages to the effeci that 
the property is mortgaged to him does amount to an 
acknowlsdgment of ability in respect of the mort- 
gagors right to redeem within the purview of seztiou 
19 of Act XV of 1877. ; 

Ram Rakha v. Karm Chand, 97 P. R. 1884 and 

Jalli v. Mehar Pir Bakhsh, 9 P. R. 1897, followed: 
- Held, also, that in the absence of the original plaint 
the allegations contained therein can be-proved by 
producing & oertifled copy of the judgment in which 
they are summarised. Harr OHAND t. PHIRAYA Raw 
82 P. W. R. 1011, 180 P. L R. 1911 

————— 88. 19, ZO and 21— 

— Partners— Acknowledgment by letter by one partner 

ofa debi due by the Árm— How far binding upon 

another —“Autho) ized,” 


- A, and.B. were partners and obtained on 
credit from C. A. was entrusted with a branch of rhe 
business at Negupetam. 
saying: “The lettdra you may write to this- place 
hereafter shouli be addressed to my brother L, you 
should also purchase and send such goods as he may 
trite to you for" On 16th February 1008, A. wrote 
to C , acknowledging a debt. In & suit by O., against- 
B., and the wife and daughter of A., after the latter's 
. death, bo recover the said dobs the fact of A., being 
entrusted with management of a branch business was 
adduced as giving 1mplied authority to A. to acknow- 
ledge debts $5 ve the bar by limitation so as to bind 
B tho other partner and the letter to C. by B. written 
in 1905 as amounting to an espress authority to A., to 
acknowledge such debts; and the lettar of 16th 
February 1800, as proving an ecknowledgment: 

Hold (1) thatthe fact of A being aetually engag- 
ed in the budiness of ¿he firm, as 3 hed from 
being a dormant partner, did not by i amount to 
an "implied authority” by one partner to another to 
acknowledge debta, due by the firm within the 
meaning of section 21 of the Limitation"Act ‘so ns to 
save limitation. -The l whiten by B io C. in 
1903, was notan express "anthority" as required by 
so@iion#f 19, 20 and 21 of the Limitation Act 
5 Premji Sudhay. Dossa Doongersay, 10 B. 858, dis- 
* santed from. ! . 


P cmt d 
—a— 





a 
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In 1905 B. wrote to O.,- 


| 
| 
| [1911 


Valasubraman Pillai v. Ramanathan 
82 M. 421; 2 Ind. 800; 6 M. L. T. 102, followed. 
~ Dalsubhrom v. Kalidas, 20 B. 43, d hed, 
Bamx Mop v. Tum OrFioiaL Asarawmm, 2 M. W. 
N. 847, 0 M. L. F. 478 i 332 











8. 20 —Anthorlsed — One of 
332 


Sch. II, third column, func- 





The function bf the third column of the second 
Schedule of the Limitation Aot, is not tu define causes . 











of action but to fix the starting point from which the 

period of limitation is to be counted. Jatin Sinead v. 
Onooxun Lat, 16 OC. W. N. 882 

— — Sch. H, art. 61 60 

——-art.1i0 498 

Se arts. I 13, I 16, 

» 12:0 — Suit tolrecover monsy awarded be arbitration 


axvard— Bu fe 
swit jor 
tract— I4matat 


apecifio performance of contract or 
y of compensation for breach of cor- 
—ÁArbitratiox Award. 


this case referred certain disputes 


, which provided that the defend. 
y bo the plaintiff Hs. 850 by June 27th, 














1904, and’that.in case of his failure to do so by a 
specified date, plaintiff would be entitled to -re- 
cover the same with interest. The defendant made 
default and the plaintiff brought the presents suit in 
1900 to recover Ha, 850 with interest and the question 
was whether or not the suit was barred by limitation: 

Hold; that thé suit was nota suit for specific per- 


formatice of a contract, and was not governed by 
Article 113 of the Second Schedule ofthe Limitation 
Act, 1877. Tho|suit was governed either by Article 


` 118 or 120 of the Limitation Act and was within timo, 


Sukho Bibi v.| Ram Sukh Das, 5 A. 268; Raghubar 
Dial v Madan Mohan Lal, 16 A. 8 Sheo Narain v. Beni 
Madho,28 A. 285; Sornardili Ammal v. Mwihayyat 
Bastrigal, 28 M. |598; Talewar Singh v. Bahori Singh 
26 A. 407, ref to. Korpe Duss v. Manaxt 
Duss, 8 A. T. 7/1188 705 


—— — —-——art. 1I3-—8ut for specifo 
performance-No time fised for performance— Demand 
and refusal— Practice —Dismissal of mai on point 
mot raised—Premature suit — Limitation mot com- 
meuced. | : 

A, entered into an agreement on 17th Beptember 
18985 with B. under which he paid B. the sum of 
Rz. 600 and promised to make further advances up to 
Rs. 1,000 in order to enable him to prosecute a suit 


for partition net other members of his family, 
while B, in , agreed to give a share of whatever 
property he or his wife or both might get elbher by 
the guit or private settlement. ` 


The suit for partition was concluded by a consent 
decree on the 4th April 1898 under which B. got a 
share of the prgperty. 

. No date was fixed in the mentfor performanoe, 
A. saed of recovery pf 1/5th shere of the property 
awarded to B.lby decree or in the alternative go 
recover his advances with interest: 

, Held, that, far purpose of limitation, the mit shonld 
be treated as one for performance to which 
Article 118 cf the Limitation Act would apply; 


l 

| - 
| -- 
| 


Yok Xt] 
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„Eed, further, thet as no date was fixed in the. 
agreement for performance, the suib was not time- 
barred „unless performance was refused and plaintiff 
, bad notice of. soch refusal more than 8: years bafore 

sni 

A, suit caunot be dismissed: on the sirength of a 
finding on a point which is not raised either in written. 
statement or on which there is no specifo issue. 

A miis not pre in the sense thatthe’ plaint 
mustbe rejected as dise no o&use of action, 
merely because limitation has not begun to run against 
tHe p In nearly, every cage .whare limitation 
dates from refusal of demand, such demand may, be 
Wado Dy gui M Ino uk of posis being. refused, if it 

that guoh form of demand was 


v. Brar-8 aK 
ene ur Sch. Ul, art, 116. 337, 1085. 
arts. FIG, YA4— Sit 





‘by rewarsionar for possesion —Defendant ín possession 
E in virtue of ado ption-—LAntttation, 


A’ suit ' for“posdedsion n by a raversioner against & 
person, who ,claims to hold a deceased 's im- 
bari property in- vidus ofan, option be e: 

latter, is gaverned by, Article 144 and not by 
118 ofthe Litnitation Act of 1877 or 1908. | . 
Surjan nde Kharak Siagh, 93 P. R. ae 


mehar 

| $. L, T. 

"Karam Dad v. Nathu, 88 P, B. (È. B ). 1965, BNP. L. 

ER. 1008, is no longer a guide and Article 118 does not 

apply whether the adoption was done with anthority, 

bat by, way of improper exercise of that authority, 

or the adoptor had no inherent, power to- adopt. 

Narvuu e. Ranxan, 85 P. W. È. 1011, 44 P.B. 1911, 
195 P. L. R. 1911, 


I 
————--—. art. 120 . 60, 70 


— te cae oa | È 14] — Feror” 


a suit for 9 392 
er P art. 142--8uit for pos- 
- sesxion by tenant I 


— art. 142—La*dlord 
, and Tanant- Ocowpaacy-tenani —Bait by eccupancy- 
tenant against landlord for af occwpancyr. 
holding from which, the tenani hag been-dispossessed. 
- The period of limitation for a suit by an ocoupanoy- 

tenant for. posseesion-of an occupanoy-holding from, 

which the tenant has been dispossessed by the land; 
lords twelve years from the date of 

under Article 143 of the Second Schedule’ to tho 


ae emp ur y. Nihal Bingh, 45 P. R. 1801, follawud- 





eo 




















Gautam RasuL v. UMAR, 188 P. DL. R. 2011 521 
—— — — —— art., 142—Morigage— 
" Adverse, possession by. moripages —.] ADELN — 


— Abridgment of period. TN 

“The mere asesrtion of title ee ae possos- 
$ibn cannot render their on adverse or 
abbreviate the period of law allowed to the mortgagor, 
2 


AK, Muhammad y. eg ea iA. 855) and Bhag, 
rant Govind r. Kondi, 14 B approved. EM 
Weither o laches of the mortgagor nor an asser- 
lop of title by the mortgagee effect the period. for 
redemption. T 
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Limitation Act- (1877) —conold-- 


Tan v. Nagamma, 8 M H. OC; B.187, followed, : 
‘The mere fact that the mortgagecs’ names appear 
in the Reyanue. Registars as, owners; is not sufficient 
To of adverse possession so: as to deprive. the 
r of his equity of. radamption, or-tọ shorten 

the period allowed to,him to «ge, Mo Buwa Paure. 
"OR ABEL D 185 .-.. 853 


———— —— Sch. IH, art. 1 44—Sait against 
adopted person PS 


Limitation Act. ax of 1908), ik: "d 
I preseniod bey ond: tma-- Adeniison — 


A4 —Appeat 

.Daaeretion. 

Under & bona fide mistake, an appeal was resented 
to the Court of a Commissioner who the d 
on the 40th of May 1910, at Agrb and returned 
Memorandum of appeal fo be presented to the 
District Judge. The appeal was then presented to tha, 
District Judge ai Paidhgarh on 13th May 1910, and he 
dismissed itas barred by limitation.on the ground 
that it had not been presented on the 11th May 1 1910r 

. Held, that tho District Judge acted on an unšound: 
principle of law; this appeal, whether presented om 
May 11th or May 18th, beyond time, and 


by. div 


oould be tted o e ofthe power oon- 
ferred on the lower Appellate Court by section 5 of the 
Indian Limitation Act. . In appl Tita judicial: dis- 
cretion to the facia of the:case, ahould have, 
been guided'by the principle lid. ih sootion 14 
of the Act. That section, as. ib stan relgtos tb suite. 


only; but ib was'not necessary to make it applicable, 
tó appeals because of the wider discretion already. 
in disun on Appellate Oonrts by section 6. 

Balwant Singh v. Jumant Ram, 5 A. 501; Raghunath 
Gopal v. Nilu Nathaji, 0 B. 452; Ardha Chandra Rai 
Ohmodhry v. katangini Dasm, -28 0. 825, toy 
Nagary Hrxau-v. BIKRAM Sman, 8 AL. J. T08 814 





Advocate’s mistake of law, 
A: mistake ofdaw by an Advocate is nota sufficient 
o&use within the meaning of section 5 of the Limita- 


_ tion Act. 


aed naa of Caloutia v. Anderson, 10 0. Ab, 


An was filed long after the p period: 
of limitation had' elapsed. Ib was mei that although 
the value of the subjegt-mgtter was over Ra. 1,000, 
the case was tried by the lawér Oourt in a summary 
manner and that the appellant was misled: by. the 

ure nd did nob realise, unl it was too Inte 
that the decree was eppealeble; Held, that this was 


Sere mcg exor Pr AR des abe, Sens 
is seh Far N W. a) 122; mie 


Bamanujam Pillai, 25 M. 168, ET e 


HOR, v, MAYAR. AND gx 4 ME L. T. 176, 





—- L2 -Time for obiagm 

PY LT ngmng, 
co ies of derer and juagnent Oen not olosed, fi 
AUTOR À Apnlication not gd FARINE 


. 463: —Dedachws. Se TF! ida 
Where jndgment was flelivered in & case some days 
after the. Gogrt is closed. for the, long -yacation, 
but an applicagon for o6 waa nob made till 7 duys 
after, oru m e Court: , y apis 

vas not enia to 
deduct pee pm ca which the Qourt was 
in i ot applied, for pos of the | an 
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judgment on the first available opportunity. Section 
5, clause (1) did not apply to a case of this kind, nor 
was this& “sufficient oeuse” to admit an appeal 
presented out of time. 

Saminttha Iyar v. Venkataeudba Iyar, 27 M. 21, 
distinguished.  TAWJOER PALAOR EsratW v. AMDI 





RaxrAHOHET, 2 M. W. N. 804 
EDI MEUS -8.6 401 
——— s. I2 197 





— uL s. 12-Appiesdon for copio - 


not made on first available day 
——— — $8. 14 34, BI4 


—T——— S. 14—* Defect of jurisdiction”, 
meaning of-—À — Pre-smption—Sutt —Valpation 
of swat. 


The words “defect of jurisdiction" in section 14of 
the Limitation Act, means defect of jurisdiction -` 
peculiar to the Court in which the- proceedings were - 
taken and do not cover such mistakes as the presen- 
tation and prosecution of an appeal which did not 
lein any Court. - 

Sheojs Ram v. SheoOhand Rat, 68 P. R. 1886; Sultan 
v. Ala Bakhsh, 45 P. B 1808, H. H. Rasa of Faridkots 
v. Sardar Gurdyal Singh, 84 P. R. 1898, followed in: 
principle. 

In a pre-emption suit the plaintiff was directed to 
deposit a certain sum in advance, and on his failing 
to ap and to do so by the date fixed, his suit was 
dismissed. He appealed against this dismissal, but 
his appeal was rejected as incom t He then- 
applied for the restoration of his. oso, and his 
application was dismissed as time-barred. He pre- 
ferred an appeal against this dismissal which proved 
successful on the ground that he was entitled to & 
deduction of the time ho had spent in the prosecution 
of his appeal against the dismiseal of soit. On 
further appeal to the Ohief Oourt, it was urged, inter 
alia, that the plaintiff could nos hare the benefit of 
section 14 of the Limitation Act: Hold, that inas- 
much as the first appeal by the, plaintiff to the 
lower Appellate Oourt was not comptant, he was not 
entitled to any deduction on account of that appeal. 

A. Divisional Judge has no jurisdiction to hear an 

peal in a suit for pre-emption of land, when the 
yalue of the land, according to the thirty times jama 
rule, exceeds Re. 5,000, t 

` Fata v. Khan Bahadur, 46 P. B. 1008, 04 P. W. B. 
1906; 172 P. L. B. 1908, followed. Moti Srixon v. 
Maanan, 163 P. W. R. 1911 880. 


Section 18 of the Limitation Act does not apply 

where there is an absence indicative of any active 
or Intentional concealment. 
_ Mere omission on the pert of a vendor to give 
notice of mle io a pre-emptor does not amount to 
fraud within the meaning of section 18. I$ must be 
shown nos merely that the sale was nob proclaimed 
but that it was freudulently conceal 

There 1s no law tro attesting vwitnoases 
to a male-deed, nor ist usualto register deeds of 
whioh ion is nob com . Tharefore, the 
inere fact that a *&ale-deed had only eone attesting 
witness or thata deed ngs compulaprily registrable 
was nos registered dodi nob Imply concealment within 

e of section 18. KAKA RAM v. MUHAMMAD 
bedani W. B. 1911; 200 P. L. R. 1011 313 








{ 
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— — —-— s. 19—Oral acknowledgment. `e 


An oral acknowledgment of a debt is outside the 
scope of section 19 of the Limitation Act, Where, 
eae preme orally to pay a oertain 
debt due by him on a oertain date, it was held thas 
the provisions df section 19 of the Limitation Act 

d not avail to extend the period of Hmitation for 
4, sait to recover;the amount of the debt. Guasrra v. 
Brix, 151 P. W. B 1001 318 P.L. R. 1911 


—— 8. 20 —Iaterest — Payment— 
Addition of interest to principal amd treatment af 
whole as new ee i 
If a debtor’ is that some money due by him 
for interest should be credited to the account of the 
palin favonr of the oreditor and the interest 
reduced io that amount, such & consent is 
really tanf&mount toa payment of interest, It is as 
ifthe debtor makes the payment’ and the creditor 
advances Ib again. There all parties agree to such 
a settlement, it is & payment of interest mader section 
20 of the Limifation Act. ~ 





‘Ichha Dhámji vw. Natha, 18 B. 388, Kariyappa Y.. 


Rachapa, 24 B. 400; 2 Bom. L. R. 378, relied upon | 
TRICUXDAS MILIH CompanY LIMITHD, In re, 18 Bom. L. 
B, 482 . 852 
— — $. 20 —Payment oj interest. by. 

one defendami on behalf of ancther—Burden ow 
plaintif of proving authority given by latter to former. 





: 1o pay. 

Where two defendanta who were not i 
executed a promissory-note and the plaintiff alleged» 
that the first defendant made a paymeni of interest 
on behalf of the'2nd defendant: ? 


Held, that in order to save limitation against the 
2nd defendant, it was necessary for the plaintiff to- 
ales authority given by the second to-the- 

efendant Lo make this payment. MUTUYERBAPPA' 
OnxTtY v. ABOUT KADIR 4 BU 





LT.1900])9 ^" B58 
—— s.29 s | 197- 
ESQ CE E ED E Sch. I, art. 12 : aos 16. 


————À — ——— — art. 4B —5wit to recover 
stolen property or dathages. "es = 


> À suit an innocent person to recover stolen 


pro or its value as damages is goro b 

metas i5 of thé Limitation Act, and eis b A 
run from the date the plaintiff knew that the property 
had come into the defendant's on, BoHAMN 
BrxaH v. Mur Sıxan, 148 P. W. B. 1911; 390 P. I. R. 


1911 ! l 
saa arts. 61, 62 





pi EE E 


446 
| Yas 
—— aga art. 75 — Limitation— 
- Instalient-boud — Default in payment of an instal. 


Where a simple money-bond . provided for payment 
instalments fixed by the bond dnd stipulated (hah 
any instalmens was not paid on thé due dete the 
creditor might recover ib by suit, and that he 
sue for the whole sum payable unde» the bond either 
on the occurrence ofa default m payment of an 
instalment ow when all the instalments were overdue, 
and none of the instalments having been paid a sui 
was brought within 8 years of the date fixed for.the 
payment of the last instalment but more than ties 
years after the instalment hed become due: Held, 
that, in the hence of waiver, time began to rud 





| 
| 
| 
| 
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from the date of the first default, and that conse- 
quently the soit was barred by limitation under 
Artiola 75 of the Limitation Act. > 

* The question whether the creditor is bound to sue 
or is only entitled to sue on the oocurrénoe of default 
in payment of an instalment is immaterial. 

Navaleal Gambhirmal v. Dhondiba bin Bhagvani- 
ram, 1] B. H. O. R. 155; Jadab Chandra Bakhsh: v. 
Bhasrab Chandra Ohuckerbutty, 81 0. 297, followed. 

Maharaja of Benares v. Nand Ram, 20 A. A31; 4 A, L. 
4. 388, A. W. N (1907) 130, Ajudhih v. Kunjal, 30 A. 
123,5 A. L. J. 73, A. W. N. (1908) 86; Har Narain v. 
Beni Pershad, 8 O. O. 77; Sheo Darshan v. Deputy 
Uomi sorer of Rai Bares, 8 O. O. 280; Basant Lal v. 
Gopal Aigle: rg os and Bhhmkar Prasad v. 
Jalpa Prasad, 16 A.871,referred to. fummo NARAIN v. 
Bam Dix, 14 O. 0. 129 


526 

———— —————— BFE, 82 (5) 47 
MEI OUI —— — arts, 95, 96 5317 
s ——-— art. 99 145 
——— —— —— — — art. 108 —8«i for divi- 


sion of tmmoveable property forming part of paz taer- 
ship assets — Limitation — Dissolution of partnership, 
A soit for division of immoveable property forming 


part of partnership ameta after the dissolution of 
partnership, is governed by article 166 of the Limi- 











tation Act.  GOoRARDHAX v. GANBSHI Lat 288 
pea ae . 110 6 

—— — — —— art. 113 299 
— — 4———-— art. 116 ç. 6 
————— a a. aS 145 
ee art. 138, sop and 


—— ——- —  — art. 141, 

















372 

————————— art. 144 76,372 
—— ——— art. I48 — Adverse 
possession of mortgages 29 
——— art. 166 “401 
—— —— —— art. 171 . 559 


r——M 





pie art. 18 I —Applicetion 
for"exeontion after removal of obstruction 972 
———— —— art. 182 943 

—— € — art. 182—OGicil Proce. 
dure Code (Act V of 1908),s 43— leecution of decree 
Period of limitation appliicable— Esecuiing Court 
bount by the period applionble to the Court passiag 


The period of limitation applicable to the arecu. 
tion ofw decrees, transmitted by one Court to an- 
other for execution, depends on the character of the 
Court which pessed the decree and not on the charecter 
of the Court executing it. 

When a decree passed by the Presidency Small 
Causes Oonrb was presented for execution to the City 
Civil Court: x 

Held, that the period of limitation® for the exe- 
cution of such a decree was that prescribed by 

cle 182 of the Limitation Act and not that pre- 

ibed by section 48 of the Code of Civil ure 

(Acb V ot 1003) which would be applicable toa 
gecree passed by the Oity Civil Oom) 
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The “Gae. passing a decree retains control 


in several matters over the execution of its decree, 


even t ib is transferred to another Court for 
purposes of sxecution. - 

Tincowris Dawa v. Debendro Nath Mookerjoe, 17 O. 
401; Jogemcya Dassi v. Thachomomi Dass, 24 O. 
418; Bambaziwa Mudaliar vw. Panchanda , Pillai, 
17 M. L. J. 44l; 8 M. L. T. 10, referred to. BREN 
KRISHNA Doss v. ALAMBU AMMAL, 10 M. I. T. 75 : 31 
E. L J. 777 635 


e ———— ———— art. 183 — Enforce a 

judgment 2009 077 943 
— ——— art. 183 — Decree of 

High Court — Idmitation — Faocution of decres— 
Transfer of decree—Question of ivmitation to be 
decided by what Court-—Eevivor of decree—TIssue of 
oa B, Oivil Procedure Code (XIV of 
1883). i D 


In execu-ion af a decree of e High Court, limitation 
runs from the time when the right aocrues, that is 
to say, from the date of the decree, under Article 
188 of Schedule I ofthe Limitation Act, 1008, and 
not from any time when thedecree-holder vas still 





-an oxisting right to execute the decree, 


The fact-that the High Court tranamitted ita decree 
to another Dourt for. execution, does not show that 
it was of osinion that the execution was not barred. 

li is for the executing Oourt to deal with the 
question of limitation. - I 

Bripaii Churn Ohowdhry v. Belchambers, 8 Ind. Oas. 
223; 15 O. W. N. 661, followed. 

Xven ife judgment-debtor does not appear to 
contest & notice unde? Order XXI, Rule 22 of the 
Civil Procedure Code, be may avail himself of the 
provisionsof the Oode which authorises him to put 


‚İn objectians when his property is attached. 


Mungul Pershad Dibhitv. Grija Kant Láksri, 8 C. 
51; 11 O. E. R. 118; 8 LA. 128, ed, 

An appkcation’ for the transfer ofa decree does 
not amount to a revivor of it. 

Where execution cannod proceed without leave of 
the Oourt, the granting of that leave is a rovivor of 
the decree. i 

"But as no leave is necessary for the arrest of the 
fudgment-—debtor, the Jasue of a notice under section 
245B., of the Oivil Procedure Code of 1882, is not 
&revivor. OmarrERPUT Sinan e. Dara Orao 216 
Lis pendens, whether applicable -to es e 
- deoree and purchase in execution 


Local Investigation when can be ordered— 
Investigation how to be conducted 249 


Madras C Municipal Act (HI of 
19041, as. 115, 168, cl. (b), 334 (1), 
426 c1. (1), 432 Cl. (1) —Madras Municipal 


Corporationg—Power to farm out license jees— Lease 
mot signed by the Prondent but acted wpon—Valsdity. 
The Madras C has no power to farm ont 

the right of collecting slaughtering fees under Act IIT 

of 1004. e 
Southampton Dock Co. v. Southampton Harbour and 

Pur Board, L "85.14 Eq. S08;0L. J. 41 Oh. 882; 26 L, 

T. 828; 20 W. R. 040, referred to. : å 
The mere facò that a loense which has been 

acted upon wasnot signed by the Presidentof the , 


e x 
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.Madras City Municipal Act—omold, .. 


Corporation, as required by section 426 (1)-of Act TII 
of 1904, does wnt invalidate tho Iioense.- CogPonaTIORN 
ùr MADERA v. MasrzAx Bars, 31 M. nL.J.788 665 


—— 88, 168 (b), 334 
(D, 42660, 432 (1) l Led 665 


dad. Disini t Municipalities. Act 
Üonthact Ee. of a =, 11, 38—Poverr: of a 
Corpora tton how to be construed—Right to farm out 
_ Hawghterang fees. 


- Thè farming out by a Munictpal Council of the 
Tight to collect slaughtering fees is not authorised by 
the’ Madras Dittrict Minidpaltios Act (IV of 1884). 
‘Therefore, ' a ldase of the right to bolleot fees on the 
tlaughter of: animals is void under section 11 and 

on 23 of the Contract Aci, 


: Tho powers of a statutory Corporation must.be 
strictly construed and what fẹ not permitted to such a 
‘body must betaken as forbidden. Therefote, the fact 
thata Munidipal Conunoil is expresaly granted’ the 
power to farm ‘bit ‘tolls, does nov imply that it can 
also farm out tho collection of slaughtering feos, 


The Corporation : of Madras 
11 Ind, Cas. 065, followed. 


s Abd y. Hammod, 98 M. 180, Morudomuthu Pie 
Y. Hamgasüw Mooppen, 24 XM. 401, referred to. Mov- 
WicrPAL Oounbru‘or KUMBAKONAK 9. ÁBBAPHAHIB, 2} 
M. L. J. 790, (1911) 2 M. W. N.95; 10 M. L. T. 168 - 


— ee 191 * -669 


Idency Small Cause 

"Eóurt tudes, rule 102—Settiag aside ek 

mess of defendant—Order dismissing application 
owing to absenos of grounds for granteng it, 


Under rule 102 of the Madras Presidency Small 
‘Onuse Court Rules; it is the duty of the Court to sei, 
saide an ow parts decree if it is proved that the defend- 
ant was prevented by sufficient cause from attending 
ab the trial of tho suit. 


' Where an application tothe Madras Presidency 
Smell Cause Court bo web aside an ew parts ducroo was 
based on the ground of the defendant's lines on the 

of hearing and the Julige passed the following 
d on the application, “No grounds, Dismissed with 
A "Held, thai the order meant not that the defendant's 
fliness and Beinen ardore d on s&ooount of sibh 
filnesa were not groun or setting aside the ew s 
decree, but that the Judge was not satisfiod thet the 
defendant was prevented from illnoss from appearing 
and that she High Court conld not interfere in revision 
with the order. Dawoop Monmpusy,Izre 992 


ena es See Hiwpu Law-eWipow. 


———— — Agreement, to pay— Consideration 
peus opem 
Àn agreement 
on the SPR E m oertain eventa, * executed by 


h husband after the pafriage M ud epis ] 
does nob affect the marriage any m aa 


thero isp therefore, no pose ya for the promise to 
pay maintenance, Hussam Brp: v. Nax Aran 833 





14 


v. Musthan Batt, 





tg pay maintenance eo a wifé; 


Malabar TAN Ka ee ar 
jewnoo of members in riot case. ; 


- A Karnnraw is bompetent to raise money, for toe tbe 
defence of the members ofthe family, on 


of the fainily property ifthe money cannot be sped : 


ise procured. ARUMAOBNLEA REDDI v. ARUMACHELLA 
Ranni, 21 M. L-J. 159, 0 M-E. T. 440 23 


maltCious. pFosecutlon —4ccwused xot sum. 
Wi-—Whather suit for damages lies—Defamation 
eee müde in complaint—Absolute privilege. 


The defendant laid a complaint against the 
for criminal breach of trust. The Magistrate: 
ed- the complaint without summoning the ’ sobtuded.- 
The accused then brought this suit for’ ddmageés Tot- 
inalictons prosecution-or failing that, for injury and. 
Na, abu entitling him to relief: — : 
that as process was not issued’ against the 
STAN, he never became-an accused, and, assu 
malice and lack wf probable, „ogne, , there was not suc : 
T as is neccesary for the mgintenance o 
it for malicioué pfoséeution. - 
~ Yanar. The Quoen, D R. 14 Q. B. D. 648 ai p. 661, 
reled upon. ° 
' A complainant is entitled to protection ` “from sult 
in respedt of statements contained’ in the complaint, 
d this protection is the absolute privilege abodrded 
the public interests tò those who triake Hiteménts 
to the Courts in relation ‘to judicial proceedin 
Gora» JAN x. Buona NATE, 15 O» W; N. 957 311 


Managing member, mortgage by, "how dus 
-« binding or others 175 


Marrlage. t See HINDU Law — Misano; Ko. 
^ HAMXADAX LA* —ÀMARSIAGR. 


Marshalilng.of securities 959 


Master and servant—tort committed by 
‘gervant—Ltability’ of gaastsr—Gobernment of India 
Aot (Bland 28 Vict. O. 108), s. 42—“Liabilities 
laiofully incurred ” meaning of—Tort committed by 
Government servant-—Liabiusty of Secretary of Btate 
ta Council. 

The Secretary ‘of state-for India in Council can be 
held linble for the torta of Government serventa -in 
India. 


~ P. ond O. B. X. ‘Oo. v. The Secretary ‘of State for 
India, 5 B. EL O. R. 1; Bourke, A. O. O. 186, followed, 
. Nobin Chander Dey v. Becretary of BStaíe for india, 
1 O. llat p. 25, 24 W. R. 309, Judah v. Becreiary of State 
for India in OCownetl, 12 O. 445; Secretary of State 
for India in Council v. Guru Proehad Dhar, 20 O- 51; 
Kuhenchand v. Ths Secretary of State for Indirin 
Counc, 8 A. 820 at p. 883; Secretary oj State for India 
v. Hari Bhaji, © M. 378 at p. 277; Vyapa Bagata v. 
Secretary of State for India, 7 M. 466; Jahangir M. 
Owrseiji v. 8 ef State for India v» Cownctt; 
37 B. 180; 0 Bom. L. R. 181 epn Shivabhajan 
v. Seoretary of Siats fer India, 28 914 at pp. 819, 
820; R. v. Essen, 4 T. R. 504, referred to. 

The words “ debta and liabilities lawfally 
contracted and incurred" in section 42 of the-Gorern- 
ment of IndiaSÁci must be construed as “debts law- 
fully contracted and expenses or liabilities incurred." 
If kho words “lishilities incurred" ware to be dil ka 
connection with the word "lawfully" the 
ius not be materíally altered, for liabflitios cannot 

be incurred by Government by mpans af acts done by 
(heir officers or servants, unioss such officers or 


+ 


e 


YoL-XI] 
„Master and servant—conild. 


ts; were lawfully engaged in bhüsiness, The 
words llitles Inwfully incurred” cannot mean 
lHabilitibd inchrred by acts authorized by law bui 
muss mean liabilities incurred A servants or agents 
in the course of undertakings in which they are 


Driny ope 

P. and O. B.-N. Co. v. The Secretary of State for 
India, 5 B. H.O. B. 1; Bourke, c is 
Hn MarHRADAS v. SECRETARY or Grats, kaa 


Math. See HINDU Law—Mauara. ; 
Maxims —Volsati non fit injuria 779 


Mesne profits — Decree for mone profits 
against widow, if enforceable against eO 


——— Decree for on of ím- 
moveeble p — Transfer te lilo— Trant- 
férwes not o defendants—Liability of transferees 
for mesmo profits  . 939 

————— Principle of assessmeni— Jost 

wrongdoers— Lessor and lesses. 


Moenó profits mush be regulated by a profits 
the wrong-doer reoeivet or thight with ordinary 
diligence have reoeivod, and "nob by what the right- 
ful owner was receiving before wrongful eviction.  . 

Where more persons than one are concerned in the 
commission of a wrong, ‘the injured person has his 
remedy against All of any one or more of them at his 
choice. Every -doer is liable for ihe whole 
damage, and it doog not matter whether nyt ed 
as bebweqp themselves as equals or one of them as 
i t or- lesseb -of another. BizrasHUR DprT œ. 
Barona Prosan Ray, 15 0. W. N, 825 . 504 


Minor “Coinpromise by. Bee Orvit  PROONDURE 
Cops, 1882, s. 462, 
— — Quafdian; Bee GUARDIANS AX Warpe Act. 
— —--Agreemenbto pay for moníos and articles 
received during minority—Validitv —— 321 
—— — — When not bound by & oompromise in pu: 


— — —Gusxdlan of minor—Sale by guardian—fale 
rok for necessary pu Raving notice 
minor's claim - L 
de öf sale—Mutammadan Lew ' 
Hypothddetion of minor's property ‘without 
perniission of District Judge eee i7 
by by mince of benefit received. ~ 
——_—+— Plaintiff—Becurity for costa 5951 


Kemana mak 








ans 








efter coming of ago 
— — — Right to Rp for setting aside salo 


Sale in favour of minor, validity of—Sale by 
cartificated ’ guardian ih favour of ward— Presunip- 
ilón-—Minor'dan be transfered ` 20 

—— — —Bubmission to arbitration by Mitalsh 1ra father 
—Bubeéquégt birth of son—Whether minor son 
bound by awdrd—Benefis of minor —Interests of 
minor son and father to be consideged as one 48] 

———— Fuardian ad litem —Offloer of Court —Service 
of summons— Prooess-feos — Civil Procedure Code 

e (Act V of 1908), O. IX, r. 3 and O. XIIII,r. 3 (4) 
— Defendant—Summons io be served on minor. 


It isthe daty of a Court which appoints one of its 
own ofllcers as guardian ad Hem of a míngr party to 





GENARAT NDÉA. 


Purchager 
ty of purchase —Botting 
352: 


Righb to apply for revocation of Probate- 
277 
401. 
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a ouse to bee that due notices is given to that offloer 
of his ap ent. Thé mere fact thai prooees-febs 
are not paid for the igsub ofa guinis d subh guar-- 
dian is no ground for dismibiting thd wait, ed Order IX, 
rule % of the Oode‘of Civil Phoosdare' dosa ‘not apply 
to such a case, Beoduse & guardien so appointed lal 

a “defendant” ‘ih the literal sérise. 

The proper course for & Oourtto adopt: f ih: 
cases, is to sarve the deféndant, bb haa niajd: ora 
minor, with notics Gf the sult, and théreefta: to decide 
whother-a guardian th nétdsmty,and if 40, who ahoóuld 
be appointed. Thisis a matter upén whith the infant 
has a right to be heard, ando order should be made. 
until! the Court is satisfied that the infeht has been - 
sorvod and has had-an o ttinity of b&ing heard. 

Suresh Chunder v. Ni ini, 14 O. 204- at p. 215, : 
followed. - Gonin Ram +. MUHAMMAD ALI; 115 5 W. 
R. 1911; 211 P. L. R. 1911 317 


————- Muhammadan —Bale of “joint property by 
minor's brother as de facto guardian jor sister's 
marnage—Necessity — ble espeaditure. 


Reawotiable expenditure on the marriags of & kistar 
who has not taken a share in her father's property in 
& family necessity, bbomuse it is the dafy of alt the 
brothers bo provide for the marriage of such atister: © 

Where the brother of a Muhammadan minor tells 
joint property for a consideration, the whole of whioh 
is not for necessity, the ‘minor can recover his share 
aftey payiig thé money attually raisbd for his behefts, 
LI v. MUHAMMAD AMIN, T7 P. W. E igH 

I9] ^ — 373 
$ property—Order drig payment 

a ys into Court—Hoeóeiyer, appointment ‘of 

. for mino. property—Jurisdistion 554 


Misjoinder of parties arid -causes | 
of action before arbitrators, effeci af 274 


Mortgage by widow—Bait . 








for redemption by reversloner—Alieriees and the 


askighot necessary partion 512 
Misrepresentation by judgment-debtar’s . 
Pleader—Auction-purchaser not responsible 399 


Mistake—Hoeoctification of deoreo—Üarelbesnosa. 
537 

Ud honest or imeóiiablé — Defence ib dation 
for trespass —Invalid decree —Emcution —Atlach ment 
-—Astion for trespass —Beasonable and probable 
cause, inmaterial Whether there is reasonable and 
probable oawse—Mimed question of fact and law — 
Second Appeal — Civil Procedure Code (Act V oy 
1908), z. 100 — Nosssnal damages, tahen awarded.. . 


A mistake, however honest or inevitable, cannot be 
pleaded a& a defence by a person who has intention. 
ally interfered with the person or property ofanuther. 

Therefore, if a litigant execates any form of legal 
process whioh is invalid for want of juried] 
irregul&rity?or any other reason, and in so doing ho 
commits any act inthe nature ef trespass to 
or property, he is lia le therefor in. an dotión for 

; ib is nob necessary to prove malice or 
want of reasonable or próbable C&USO. 

Painter v. Iaverpool OR Gas Light Co., 8 A. and E. 
438; 49 R R. £98; 6 N. and M. 788, 3 H. and W. 233, 
5 L J. M. O. 108; and Brooke v. pisi aee d nd 
N. 718, 118 R. R. 708, 90 L J. Ex. 094; 7. W 85, ` 
referred to, P 


1 


^ 
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Mistake- conca. p 


. The High Court in an appeal ordered thas unloss 
she plaintiff paid to the defendant the costs of 
litigation within six weeks of the arrival of the 
record in the subordinate Court, the appeal 
would stand dismissed with costa. The payment was 
actually mede within the prescribed time; but the 
defendant obtained an attachment of the property 
of the plaintiff under the erroneous impression thas 
the payment had not bean made in time and that 
he had & decree le of execution. The plaintiff 
brought this suit for malicious abuse of legal process, 
and alleged thab the attachment of his crop had 


resulted in the destruction of the crop and had also 
affected his orediti 

Held, shat the suit was maintainable andthe de- 
fondant wes liable for damages for trespass, the pre- 
sence or absence of reasonable and probable cause 


being immaterial. - 
Whether there was reasonable and probable cause, 
is a mixed quesiion of fact and law. The High 
Court in second appeal is bound to accept the facis 
as found by the Oourtof Appeal below, bub is entitled 
to examine whetHer the inference drawn therefrom 
timate. 
seh brea Williams, (1841) 2 Q. B. 160; 57 R. R 
681r 1G.and D. 504, 10 L. G. Hx. 645, Laster v. 
Perryman, L R. 4 H. L. 53l; 80 L J. Ex. 177, 28 L. 
T. 260, 19 W. E 0; Hades v. Marks, 7 H. and N. 50, 30 
L. J. Ex. 889, 7 Jur. (x. s.) 851; 4 L, T. 806,0 W. B. 
809, Shama Bibi v. Chairman of Baranagore Huni- 
cipality, 6 Ind. Oas. 675; 12 O I. J. 410 and Ram 
Gopal v. Shamskhaion, 20 O. 93, 19 I. A. 228, referred 


ominai damages, which are nob necessarily small 
damages, should be allowed where there is an 
infraction of a legal right, which, though ibt gives the 
plaintiff no right to any real damages at all, yet 
ves him & right to the verdict or judgment because 
cL real.right has been infringed. ; 
Mediama v. Comet, (1900) A. 0.118 at p. 110 , 82 L. 
T. 93; 48 W.B. 803; Asp. M B. 4l, (per Lord Halsbury), 


ed. $ ; 
ces the circumstances, the High Oourt in this 


case axscssed damages ab Be. 75. BisHUN BINGAH v. 
A. W. N. Wratt | 729 
808 


Mortgage--Aocessions 
— -Aeknowledgment of a mortgage contain- 
‘ed in s plaint 371 
— Admissibility 
EvipxXOR Act, &. 03. 
m  Akbtestation — Mortgage executed before 
Transfer of Property Act 884 
__..CConsideration, failure «f — Moriga 
affected in considerelion of an assignment by mort- 
gagoo—Adsigument not made — Mortgage mu 
farcenble . 
L — Qonsideration —Instalment decree — 
Simultaneous execution of monkgage 837 
Decree— Property purchased by deoree- 
holder “party to sujt"— Decree-holder guctlon-pnr. 
'chaser— Proceedings for delivery af on— 
Termination of executian proceedings °. 


— —s——-s—füstoppel—Prioiity — Fir mortgagos'a 
3 





of oral evidence. Ses 
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Mortgage -ocontà. . E" 


—— ———-Kaübmidari without right of transfer—, 
Deoree ~of Settlement eee of oocu-e 
penoy-holding——Transfar in breach of terms of 

decree, validity of 527 


— —— —~Lease granted by usufruotuury moriaqe 

—How far binding on mortgagor BI7 
— Math —Diszpute between two chelas — Mort. 
page of properties of math by oüe--Oompromise 
between chelas—Validity of mortgage —Oaus 507 


—— Prooedure to be followed in proving 
mortgage doods—Attesting witnesses, absence of, 
not accounted for : 225 


——~- — of property to one person —Bale of same 
pro to another — Bulk on morigage—Par- 
ohasor's right to question mortgage for went of 
legal necessity , : 220 

— —— — Bimplemorigage, essentials of 33229 


Attestation by only ons witness -No proof 
required when mo is admitted by the’ other 
side—-Evidence Act (I of 1872), a. 58 —Bffect of not 
impeaching the informality of the morigags in the 
fest Court at the first hearing. 

Where defendants in their written statements ad. 
mitted that they had executed a deed of 'mort.. 
gage on account ofan old debb due by them, and that 
subsequently ib was arranged that a third person who, 
was nof a party to the mortgage should pay the debt 
and rédeem the land: 4 

Hold, that this was a clear admission that the ro- 
lation of mortgagor and mortgagee was esjabiished 
between the defendants and the plaintiff and that, 
therefore, the production of the was 
unnecessury under the provisions of section 58 of 
the Evidence Act. 

The validity gf the mo 
in such awase oven if the 
-wiinesa only. 

Maung Kat v. Mawnag So, U. B. B. 1897-01, p. 
870, followed. 

- A Court oan take no scoount of the informality of 

& transaction which was nob pub in issus, MAUNG 

Kax v. MAvuNG Mrir Taarna, 4 Bur L. T. 188 850 


by conditional sale —Foreclosure— Parti. 
tion-—dgreement by parties —Specifio performance — 

Susi to recover possession — Limitation Act (IX of 

1908), Sch. I, Art. 118. 

N. and others mortgaged their rights in ian, by 
way of conditional sale, to H., one of the village pro- 
prietors The proprietors applied for partition: of 
their joint holding, whereupon they entered into an 
agreement to the effect t if H.'s mo was 
finally foreclosed he was to give up the land and to 
receive a proportionate amount in respect of the 

ion which fell tohis share. H. sued for l 

y foreclosure and obtained a dearee. The plaintiffs 
in this suit, ignoring theagreement, sued H., In a 
Revenue Oourt claiming thai the by N. 
was voldas against their share of the land, and their 
suis was dis They now sued H. ina Civil 
Court for possession of their alleged share in the 
mortgaged property in accordance with the terms of, 
the agreement: 

Held, that the suit was one for specific perfarmaroa 
of the agreement, and none the loss so, because pos- 











eod is attested by “one 








9 


«t 


Ww 


). 


e 118 of the Limitation Act. 

Muhi-ud-din v. Majlis Rai, 6 A. 231, followed. 

H., who had foreclosed his mortgage in due course 
of law, could not be regarded as a trespasser. Fax 
Dor wv AxigUDIN, 188 P. W. B. 1011; 217 P. LG. R. 
1911. 209 
A —Üoasideration recited not actually p cm 

Mortgage | exforceable— Pleadings — E 

tract YA IE d 1873), 4. 26 ii rient Ren 

pay- for ` monies and articles received during 
resort Validity 


À mortgagor, who "mm knowledge has received 
the whole the money which forms the actual 


consideration of the mortgage, is not entitled ‘to 
plead thereafter that the mortgage is incomplete, 
because he did net reooive the full amount recited in 


the deedipf mortgage and admitted at the time to. 


have ‘received by him. ede where 
the consi recited in & deed is the payment 
of Rs. 5,000, the mortgagor cannot plead subsequently 
thabthe mortgege is incomplete simply because the 
actual sum'paid waa Ha. 4,000 only. 

The rule that a mortgage ia inoomplete and 
unenforceable when there is a failure of oon- 
sideration, does not apply to a caso where the oon- 
sideration relates nob.to & future payment but to 
a payment in the past. 

Gopal Sahai v. Musammat Hussain Bibi, 100 P. R 
1880, Saudagar Singh v. Santé Ram, 108 P. B 1906; 
87 P. L. E. 1906; Gokal Chand v. Rahman, 59 P. B. 
1907 (F. B.), dis&inguished. 

Althongh & promise by auinfantisin law a mere 
auittey add vo d, yet an agreement made lig pina 
of full age to compensate wholly or in pari a 
mises, who has voluntarily done something for the the 
promisor even ata time whén the promisor was a 
minor, falls within the purview of section 25 (3) of 
the Oontract Aot, 

Bection 25 of the Contrast Act is intended to give 
effect to agreements which would otherwise be void 
as being without consideration. The provisions of 
the section are wide in terms andapply to an agree- 
ee rendered to him 

e he was minor. 

erefore, a morigage executed by a person 
on his coming of age for monios and articles 
received during his minority, is binding on the 
representatives in Interest ‘the’ r to 
the extent of compensating the mortgagee for monies 
and arboles actually received by the mortgagor d 
his minority as well as forany sums of money an 
articles supplied after he came of age. 

mr ea Authappa, 16 M. L.J. 423, 

rom 

Budha Mal v. Boria Missar, 80 P. HR. -1888; 
Musammat Kundan v, Sree Narayan, 11 O. W. N, 185; 
Tillah Ohand v. Sita Mal, 10 Bom. H. O. B. 214; Jodh 
Raj v. Raghapir, P. J. Bom. H. C. 1898, p. 48, relied 

Kigwa OHAND e, BABANT E 31 P. R. 
r 13; 102. P. L- R. 1011 “321 
Lien mm Deores OF Bate $^ emecuton— 

Purchase by deorte-dolder—Obsir uction on taking pos- 

e naa allaged purchaser— Fresh suit on mortgage. 

laintiff, a m obtained a dearee for 
uu er mortgage, execution purchased the 
® 
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e seasion of immoveable property was involved, and mortgage pro j on coming to take possession she 
t as regards limitation, the suit was governed by was opposed by defendant on the allegation that 


sho had purchased the mortgaged property from the 
mortgagor. This was the first time, the plaintiff 
heard of the sale and she now brought & suit on 
the mo bond: 

iine ihab the plaintiff is entitled to sue the pur- 
chaser in possession, of whose possession she had no 
notice, on the mortgage as long as she isin tims, and 
a suit for possession giving the defendahi an oppor- 
tunity to redeem would only be an &lternative course 
of action involving precisely the seme issues. 

Gauri Churn Patni v. Sita $ 14 O. W. N. 846, 
5 Ind. Oas. 710, relied upon. Banaw KUMAXI Daa 


Hast Dasr . š 
equitable—Sharse oertiftoate, deposit of. 


The depois of share certificates withant any trens- 
fer as sccurity for a loan kodal Wi equitable 
mortgage of the shares and ahi W ar logal 
kanifer of tha sharoi carry kan it the rem 
incident to & mortgage, including even the right to 
foreclosure. 

Harrold v. Pleaby, (1001) 2 Oh. 814, 70 L. J. Oh. 
562, 40 W. R. 646; 85 L-T. 45; 17 T. L. B. 545, 8 Mans, 
804, followed. M. L. R, M. A. Fix v. ARIT Gootam 
Murra, 4 Bux. L. T. 166 783 
Interest — Compound interest — Undus 

influence—Dominmating the will of oidi 

tract Act (IX of 1872), 8. 16. 

Where the consideration of a eed oons 
sisted of previous interest and costs and tho mortgagee 
wasa money-lender with whom the mortgagor had 
dealings for a considerable period: 

Held, that the mortgages wasin n position to 
the will of the mortgagor and was not 














1808 ; Mal 
Bingh v, Kuskan Gopal, 58 P. R. 1804; Radha Kishen 
v. Karimulla, 92 P. E. 1906; 50 P. L. B. 1008, dis- 
Mawes Raw v. Umma, 284 P. W. B. 

1911; 218 P. L. B. 1011 198 
—— — Joint decree — Application by ons of (wo 
joint deoree-holders for order absolute— Whether 
proper applicahon—-Transfer of Property Act (IV of 

1882), ss. 88, 80. 

A joint deoree under section 88 of the p of 
Property Act was in favour of two B., 
and K. B. died the decree and bíssons alone 
male an epplication foran order abenlute without 
coining K. as one of the applicants, on the allegation 
that she did not like to Join them: 

Heid, ihab they were entitled tó make such an 
application subject to such ordersas the Court might 
deem fit to pass to safeguard the rights of XY., the 
other decree-holder. Gram Siam e. Banwari Lat 





700 
———— -e by managing member—How far binding. 
on others. 
Oertain Jand was mortgaged "by & person who ma. 

d the affairs for his mother who was blind. 

6 authorized the writing of her name at tha 
foot of the fooument, and sob pana the mort. 
gagor to the mortgages fer the money: 

eid, that the m was binding on her and 
her heirs Ma News v. Mitre Po Ban, 4 Bur. B. T. 
157 778 
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— ——À —— Mortgages auction purchaser not setting wp 
all mortgages iw his faur in dafence to a miit 
, brought by the sona of the morigagor—5 absequent 
suit on th mortgages whether barred— Rew judicata. 
| G. held three mortgages in his favour; Gated reg- 
pectively 18th June 1870, 22nd August 1883, and 


llith July 1884 He brought a suit on ‘he basis, 


of the mortgage: dated llth July 1884 ard obtain- 
od a decree subject to the charge. created by the two 
previous moitgages, of 1870 and 1882 and in, 
execution purchased the property: himelf. The 
sons and grandson of the  mortgagor then 
brought s suit-to have the s&uctlon-male set aside 
to the extent.of thair two thirds shere in , the 

property on the ground that their share was not 
liable to- he sold &nd.obtained. In this scit G. did 
not set up bis mortgages of 1870 and 1888. He sub- 
sequently ht a suit to enforce these mortguges 
M irds share exempted in the previous 


mi, that the suit wes barred by res fasc 
Goror Onawmp v. Ganda BaxusH, 8 A. La, J; 


— — —— Partial failure of considerattor —Stlipe- 


D ent of. a Abad a ess water rors of. 
kind, Ad M. to prooted agringi pro- 
` pertics fres pis thee dedi ht Ch aera 


holder purchasing property in execuhon salu, position 
of — Transfer of pah Act IV 1882), sz. 56, 81, 
B8 — Scope of 5. 56— Notice. 


1886, d ndant No. i, as managerof afe 'im- 
itd Wada y of himselfknr defènd- 
anie Nos. 2 and 8. mortgaged, by a d deed, 
Exhibit No.-43, ten lands to A., the predecsssor-in- 
interest gf plaintiffs. The consideration for the 

mortgage Max aa. Ra. 400, of which Rs. 200 vrax-paid at 
the timg, ib was effected to.the mo ; Lnd as to 
he balance, A. ooxananted bo parit toa revious 
mor B. A, be failed to pay to. B. defend- 
ant No. i sold to. delen No. 5 some of the lands 
canis under Rxhibit No. 4% and vith the 
i ofthe sale redeemed the mortgage to B, in 
1897. In.1893, A. paid to defendant No. pue! 900. 
ü mentil def dant No. 1 mo znder a 
added decd to defendant No 4 or Ra. 300 four 
out of the es covered by plaintiffs mortgage. 

' Defendant obtained a decree on, his rc 
and in execation of his decree himself she 
four lands covered by his apace 

sued to recoyer .on their m 
The lower. Oourt& granted: them & deoree resting 
their . mortgage as one for Bs. 200 only and 
by, the decree that plaintiffs ya ai 
that portion of the m 
.property which wasin the hands of defend- 
anta Nos 1—8 and, bring to salo the propertoe sold, 
voly, to defendants Nos. 4 and 5 only in case 
the deeres was not satisfied bya sale of the former: 
Hed, (1) that plaintiffs were not entitled "o treat 
th gir mortgage as onesfor Ra. 400. A. was bound to 
pay the amount qf Hs. 200 to B., either at once or 
within & reasonable time after the contract to pay. 
AC tse ka Ka a 

mal the su peymen E 
defendant Np. 1 could net serve in la# to undo ihe 
effect of ghat failure so us Mac ud of 

defendant No. 5. i 


= 
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Mortgage — contd. 


(3) That the Court in such a suit had power, under er 


section 88 of the. Transfer of Property Act, to pasa. 
a decree ordering thata sufficient pert of the, pro-* 
perty be sold. The Appellate Court could only inter- 
fare with, the discretion, if the plaintiffs were 
able to satlaty it that the direction hed .pre- 
judiced or was likely to prejudice their rights, f 


Appayya v. Rangayya, BL M. 419 at p. 428, 8 M. L 
T. 287 (F. B. 18 M. L. J. 32, followed. 

‘Section 58 of the Transfer of-Property À6$ applies 
only as between a seller and his.buyer, not as between 
& mortgages of the seller and the buyer. 

. À mortgages, who purchases mortgaged - property 
in execution, of his decree for sale on his mortgage, 
becomes a ir by estoppal, that isto say, he 
purchases the iita BA of both the mo r and 
mortgagee. He is entitled to say that 
treated as a puisne mortgagee for tha purposes of à 
prior mortgage. 


— -re o = 


. Khapraj v. Lingaya, 5 B. 3 at p S, followed., 
Section 81 of theTramafer of Pro dct cannot 


avail a later mortgages. where he haa had,notioe of 
the former mortgage, BUBRAYA VEN TESH v. GAKPA 
Narain, 13 Box. L. B. 678.; 35,B. f : 


— — — Payment — Bat ngahad or not —Pur:kaser 
ot equily of. -redemption —Subrogatirs — Pay nent to. 
- tito prior mortgagees — Priory over third mortgagee. 
Whether when & mortgage la paid off it is extin- 
pepe or-kept.aliye depends upon the intention of 
perdes, bat it must be presumed, in the &bsenca 
o? an ross intention to, the contrary,. when & 
Person. olan to be abkolute owner of. an ostate, 
borrows money to pay off a moriquge, there > “belang no 
aaa encumbrance, he intends to extinguish 


S AMEN ES. Mohwné Bawas Das, 10I. A. 88; 0 0. 


` 981; 18 O. 3, B. ah followed. 


The purohasér of an equity of redemption ' upon 
paying off prior mortgages, is subrogated to: the 
rightinof the. mortgagees paid off, the mortgages paid 


being considered Beate purchaser's title, to,the 
pre 
The original owners of certain pro perty executed. a 


mortgage in favour of R B8. in isy. In 1884 they 
executed another mortgage ofthe.same property in 
favour of R- I. In 1884 they . hypotheoated the pro- 
perty to the plaintiff, and in 1801 they sold itto.the 
defendantwho reiained.a portion of tha purchage- 
money for payment tothe engumbranocers. It yas. 
established that the defendant paid off B. S. and 
R., Ia 
Held, that the dofendaut was entitled. to dia 
priority in respect of, the two suma paid by-him 
Bat NARAIN v. BHEOBARAN SINGH 649 
————— — Pot diem aterat Takeran axarded: as 
damages, when to be charged om land, 


Where land is Hable to be sold for the recovery of 
iniorest due up to the date at which the principal 
sum is payable, interest awarded as” damages, for 
non-payment of the “principal should be held to be 
charged on the land and includedin the decree for 
sale. - } 

. Ram, Prasad v. Umrao, 7 6. g. 11, followed. 

Where interest is stipulated for in & mortgago-deed. 
ai the rate of 25 per cent. per annum: ape eure 


[1911 


e must bs. 
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~ Mortgage contd. (3 ios UH Mortgage—contd 
„would be justified in allowing posi diem inteyent | ————- Bale —Deed af. jana pera and agreement 
at tho rate of 6 ber cont. to ré-sell-—Construction of dodi ments-—Sale-deed and 


. Foe pile ‘17 A. 511; 22 L. agreement, if nat beteleen same PEGS an CON ENS 
A. 199, distinguished. Rawapnrx e: Daar BAHAT, "14. S ei gage. : 
0. 0. 108 342. sel rd goed Ud ‘ane of sale, though 
— -A Prior and putons Payment by Pannier by an agreement reserving yo the vendor 
` pwisne mortgages qj the prior morlgdge—Subsstence — & right’ = re-purchas® the property sold, on re- 
af priority for the béneftt of puiens,morigiges. — 77 , ping ue purchase money within a certain time, 
When a puisne mortgagee pays offa prior mort. ` is‘ not on thas aoo0unt.to be oquatrued as if it. were 
gage, he must, in tha absence’ of óvidenoe to the , a morigage. 
contrary, be presumed to have kept the prior mork- Bhagwrs Sakai v. Bhagwan Dim, 13 A. 887; and 
* gage aliro for his bonefis. j imuram Mandal v. Nitye Ohunder Sirdar, 6 0. L J. 
Sri Ram v. Kosri Mal, 30 A | YK Keri Mal v. ; 11 0. W. N. 400, followed. 
Mubarak Husain, 5 A. T, J. 688; 10 Ind. Cas. 550, a The aio-doed and ‘agreement, it they be not pe. 
a oe og 10 0. tween the same partliog, qannot be construed as oon- 
1085,11 L A, 120, referred to. Byxpan LAL «v. stitnting & mortgage, 
AMARATULELA 469 ^ Uthand. Mudali v. Ragavachari, 20 M. 807; 16 M. L. 
hc deren De M rxheequent siort- ^ 4. 108, allowed, Ráxa Kanta BARMA 4." KALIJOY 
gage—Iniention of keeping alive prior security “pre Sanwa Y 124 
fumed —Miripage esci subsequent to decres for eile o —— —Bale- -Purchase by ue in emsoul ion 
Redemption by subsequent morigogee, ' — Previous rchase in emocution of mo decree— 
The question whether a mortgage, which has been i Priory pe Lis pendens, abend dable i 
satisfied, is to be considered za extinguished ‘or kept | a arcade t pile Pir 
alive for the benefit. of the person who mekes thé x pete itin Án 
payment, depends on the interilion of the parties to be A purchase of the mortgaged property by the mort- 
_gethered from the Giroumatanóes ‘of the case, ibo law gagee, in execution of! an ew parte morigage-docree, 
always impüling to & person that tntegtion which has priorisy over & previous purchase by an execution 
is moat to his advantage. creditor in execution of a maney-decree obtained 
' ` Bhawani Koer v. Mathwra Paid 1 9. B. J. lab p. against the mortgagor during the pendency of the 
81; In re Jenning’s Estate, 15 T. R. 277, followed. ' morigage- suit. 
‘Purnaraichand Y. Venkatasubbarayalu,' 20 M. 486; The doctrine of iis pendsas is applicable to as parte 
Gopal Chander Breemany v. Horombo Chander Holdar, mortgage suits and purchases in execution. 
16-0. 523, referred to. The oases of Upendra Uhandea Ringh v. ‘Mohri Lal 
Plaintiff held an equitable mortgage by depoalt of arwari, 31 C. 745; and Krishna Kamint Debi v. 
title-doeds in 1895. He qbtained &.morigage-decree inomong Ohowdhrwnand, 81 O. 658 (so far as it deals 
ap 18th February 1900, The defendànt took a mort- with the question of lis pendens), cannot now be 
of the equity of redemption ip Jane 1899, stated considered as good law, having regard to the ruling of 
h s to be subject to the plaintiff's mortgage. He the Privy Council in Fuiyas Husein v. Mwusishi id 
obtained a deoree for sale on -28th September 1900, Naran, 11 0, W. N. S41; 4A L J. 844 BOLL. J, 
In execution of defendent’s decree, tte property was 668,17 M. L. J. 208; 9 Bom. L. R. 656; 3 M. L T. 
sold subject to plaintiffs mortgageand was purchased — 191, 20 A. 889; 10.0. "Be 314 Rax Doran 9. BAM 
e by the defendant himself, ‘On the Lith August 1008, Tamu 454 
~ plaintiff took a fresh mortgage, the consideration, of perty—~ 
which consisted of the amount due under the plain. 1 iu Wee mortgaging proper DE 
tiffs mortgage-deares as woll as a fresh ài vance then of oo me l 
mortgagee against reversioner— Morigagoe's right to 
paid to the mortgagor: Incomplete coktrict. 
_ Hga, that the plaintiff, by reason of his mortgage  PTOPortionate possession 
d 2 1908, did riot lose. ‘his right of- priority over the In the onse of & mortgage by a widow, if only a 
of the defendant, in respect. of the amount. of the consideration is proved to have been for 
due un the equitable mortgage of 1895, and that necessity, the mortgagee is not entitled to, recover 
his position was not P tteoled ce r by ja sana ed póossessior of the origage property fram the rever- 
defendant's mortgage end the decree thereon atthe sioner afer the of the widow. 2 
time of his subecquehé mortgage or by the fact thab - A reve-gioner whom per$ only of the mort. 
tn that mortgage-deed he undertook to give up his gage consideration is binding, isin the position of 
rights under the decree obtained by him in a mortgagor to w part, only of the consideration 


—— 


a tucker ai plaid e of 1805." has pessed ‘and can resist, on the ground of 
eld, “further, that plaintiff’ Was notentitled to partial absence of bonsideration, the mortgages’s “walt 
redeem the defendant in- b ofthe fresh advance’ for possession. He is affected by so much" only of 


made under'tho gk a. as ‘it mwas mado- the consideration ga was for necessity and is nob‘ 

after the defendant‘had o ed'& decree for sale'of affected Ly sfo fach that the balance óf the considera- 

the property. , tion, not sor necessity passed to dhé widow mortgagor 
Rama Krishna Badashit v. Chothmal, 18 B. -818,- -and mustbe treated as a party to a contract which 


Commercial Bank of Tasmania v. a a has not been completed by the other party. 
818, 62 L. J. P. O. 104; 1 B. 87/58 D. T 075 The mori is not oven entitled io possession 
B. 250, 57 J. P. 044, distinguished. / XEM - of e fracsion of the mortggged property in proportion 


WALAKSHAMMAL " BRIMAX a SIDDHAXTHA to the emo of the ee p n i 
Oo i Nipa TD. 10 M. L. T. 168; M. L. 4. ve .becn for HAIBA v. Ma . 
gil pom j 9 865 wW R. 1911, 49 wp 1911; 313 P. L. R. 1911 191 


¢ 


. An objection thab a decree ` 
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Mortgage-—contd, : Mortgage—conid. | . 
— — ——— decree9-—Esewuton— Decree granting and the same person, not in respect of different pro- 


remedy as well asremedy against property 


&xtowhon Cowrt—Obdjection to validity of decree— 
^ Transfer of Property Act (IV of 1883), s 
aude (Act Y of 1908), O. KAKI, rr. 4, 5, 
1 
' In Bind, where the Transfer of Property Act is not 
rue a decree for sale of mortgaged propérty 
must be efecuted to &he provisions of 
Order XXXIV,rules 4 5, 6, (ril Procedure Oode, 
and the decree itself should be in the form presented | 
by rule 4. Bub & mortgagee may sell his security ip 
execution of a money-deoreo. Therefore, wheró an 


no significance” 
tion for sale. Consequently, in exeoution'of such 
& n judgmemnt-debtor's property, other than that 
, can be attached and sold in the first 
instance, ection 00 of the Trankfer of Pro y Act 
is no bar to the Court g to 
decree according to its terms as a money-deoree. 

Lachmwibai Koori v. Asmonsing, 2 U. 218; Wah 
Mahomed v. Turabali, 4 A. 497, referred to. 

Nl n passed, a Court 9r 
execution cannot question its validity. 

Ohintamas v. Chintaman, 22 B. 475, relied upon. 
on the besis 
of an award is not in ths form prescribed by Order 
XXXIV,rule 6 or that ib infringes the provisions 
of the Dekhan Agriculturiste’ Relief Act cannot be 
‘raised in execution of the doorse. 

Etshindass Showeram v. Namo Rama, 12 Bom. L. R. 
1024 ; 8 Ind. Cas. 65, referred to. 

Ede epum In casos to which the Transfer of 

sada pana a Court ds debarred by section 
99 from iu e security in execution of a money- 
.deorsee. In the case of a decree for sale, the course 
of execution is that laid down in the Transfer of 
Property Act postponing the personal rem 

Totaldass v. Utwmgl, 4 8, L. BR 244 10 Ind. Cos. 
075, disapproved. 

: Ghulam Hussain v. Kikabhai, 84 B. 640; 12 Bom. L. 
E. 531,7 Ind. Cas, 455; Ohandranath Dey v. Bwrroda 
Bhosadury Ghose, 22 0. 818; and Lal Behary Singh v. 
Habibar-Rahman, 26 O. 108,8 0, W. N. 8, referred 
to. GHULAM Mcerza Kuan v. OHANGOOMAL BHOJRAJ 
6EILRT7 . 192 


deed —Oonsiruction — Mortgage or charge 
— Bim pia mortgage, sssenitala of —Condation, affect af, 
in creating charge—Consolidatiow of mortgages 
Transfer of Property Act (IV ef 1882), ss. 5, 21, 81. 


A deed provided as follows: “Ih dafanlt, I shall on 
the security of the house site’ belo to me * 

e ^ pay and make good *? 7 ihe principal 
and interest”: 

Held, mas the aten b An Genk togs 

Madho Misser v. Sidh Binaih UpadAya, 14 O. sr, 
panic gemit disfpproved. e 

ma Hao v. Bri Vsrapratapa H. Y. 

M IE 240;-28 I. A. 88; Motiram v, 
Vitai, 18 B. 90; Dati? Dudheshuar v. Vithé, 20-B. 408, 





—— 


, relied upon. : . - 


Per White, C. J.— lí 
Bectiom61 of the Transfer of Property Act im 
that if there are different mortgages in favour 


lies 
one 


arce ihe: 


-pertios but the same property, the mortgagor canno§ 
seek to redeom any one mortgage withont redeeming 
also. 


the additional 


The same principle will be equally npplicable tos 
mortgagee having zevoralmortguges over the same 
property, seeking to obtain an order for sale on one 


ortgage only. 
Dorasami v. Venkataseshayyar, 35 WL 103, Vithal 
Mahadev v. Daud valad Muhammad Husen, 6 B. H. O. 
R. (A. 0.) 90, relied upon. 
Per Krishnaswast Aiyar, J.— 
Sections 5 and 21 of the Transfer of Propérty Act 
the principle of a valid charge being created 
on the happening of a condition. 
created on the happening of a condition where the 
condition itself is first stipulated and the condition 
happens afterwards. 

Oooling v. Saravana, 12 M. 00, relied upon. 

Madho Miseer v. Gidh Binath Upadhya, 14 C. 687, 
Harjas Ras v. Naurang, 8 A. L. J. 320; A. Wen. (1906) 
83, distinguished and disapproved 

A covenant to pey is an eesential element of a 
simple mortgage.’ It is. not necessary that thero 
should be a formal transfer of any interest in property 
in words. It is also not necessary to consüluio n 
simple mortgage that the instrument should stnto 
that the mortgagee shall recover his money by salo 

of she mortgaged property. 

S n nate Papamma Hao v. Bri aao H. Y. 
Ramchandra Rasu, 10 M. 240; 23 L A. 82, Datto 
Dudheshwar v. Vithu, 20 B 408, relied mm ' Bata- 
SUBRAMAXIA NADAR v. BIYAGURU Amari, 21 x L J. 


663 629 
——Redembptlon--Adverse 
by iar EU of period 853 


——— Agricultural leases granted 
by mortgages in on, determination of— 
Redemption of mortgage, effect of, on leases granted 
_ by mo mortgages - 924 
Deoree—Onster from pro- 
— perty- — Not affected by decrve-<Jurisdiction 808 


sult—Purdén af proof. 


m 























Erst Rd 
* 


— —— OD ey in by mo 
Mortgages not to oppose redemption 
——— Admission of redemption by 
morigages in mutdtion proceedings — Estoppet. 


Where & m 








appears before a competent 


ortgagee 
Revenues Offcer, who knows him personally, and is, 


also recognized by a lambardar, and admits that the 
mortgage in his favour has been redeemed under a 
private arrangement made between himself and 
the mortgagor and an en to that effect is mado 
fr-the mutation the transaction is also 
supported by other evidence and cirournsatancos: 
Heid, that this is good proof of redemption and bars 
the mortgagee from enforcing the mo Diwan 
Ouanp v. Kuvsgar Soren, 04 P. W. B. 410 


——— — Mortgages acquiring pari of 
equity oj redemplion by enkerviance —Bight of another 
part owner to redeem the whole mortgage — Partt 
aot necessary before redemplion— Mortpages’s righ 
to maintain Ais possession till partition— 

Gommon land, - 


11 





A charge may bo ` 


- 


v 
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, Mortgage—conid. B Mortgdge—ooncld. ; 
e Wheres mortgagee his aogulred a share in the ^ A widow suooeoded to her deceased hnaband'a hold. 


“equity of redemption, a part owner of the equi»y of 
redemption can only redeem his own share ond not 
the shares of his co-owners, because the security has 
been broken up. : 

Ginsh Chundar v. Jura Moni Ds, BO. W. N. 83; 
Kallan Ekan v. Mardam Khin, 33 A.155, A. W.N. 
‘ices 225, Munihi v. Doulat, 20. A. 203; A. W. N. 

1907) 49; 4 A. L. J. 74, followed. 

There is no distinction between acquisition by 
ee and acquisition by inheritance on the part 
ofam 

Hamida Bibi v. dhmad Husain, L Ind, Oas. 770; 6 
A. L. J. 887; 831 A. 395, followed. 

A, ad the sole owner of oertain property, mort- 
gaged it to-B. A. subsequently died and left no heirs. 
The land then became shamilai deh and so the pro- 
perty of the whole body of the propriotors of the 
village, of whom B. was one. Plaintiff sued to redeem 
the wholg land asserting t as ons of the pro- 
prietors, ho was an interested person and had the 
right to redeem the whole: 

Hold, (1) thub the plaintiff could only redeem his 
own share of the property but not the shares of other 
proprietors, as the eri eA had beon broken 
and no co-sharer was an intorested Dorson ns regards 
his follows, 

Naro Hari Bhave v. Vithal Bhat, 10 B. 648; Mora 
Joshi v. Ram Okunéra, 15 B. 34. Narayan v. Ganpat, 
21 B. 618, explained and not followed. 

(2) thab it was nob necessary for plaintiff to partition 
the shanulat before redeeming his own share of the 
mortgage. 

Mora Joshi v. Rome Chundera, 15 B. 84, relled upon. 
Mamu v. Kuttu, 0 M. 01; Thillai Chetty v. Bama Nathan 
Ayyan, 20 M. 295, dissented from. 

(3) that B. being in possession not-as a co-sharer 
but as a mortgages, could not take advantage of the 


- rule of customary law thatno other co-sharer could 


interfere with his actual possession until ition. 
SsíwxAB Das v. Gosixp Rax, 197 P. J. B. 1911 IOO 
Redemption Onerous conditions 
—Interest —Unconsciomabie rate. ` 

Onerous gud inequitable or un onable oon- 
ditlons embodied ing contract of mo should 
not,bs enforced by the Courts against the mortgagor 
or his successors In tible. : : 

Sukh Dial v. Anant Ram, 181 P. R. 1834; Sher 
Mohammad v. Fatto Din, 0 P. B. 1903; 154 P. L. B. 
1901; Sayad Abdul Hab v. Ghulam Juani, 20 B. 0977; 
Kunaras v. Kuttooly, 31 M. 110, followed, 

Where a mo dead stipulated that redemption 
shall nob take place before the expiry of twenty 
years, and that in the erent of the mortgagee slak- 
ing a well according to the terms of ths mortgage, 
the mo r wouli haro to pay interest on the 
cost thereof at the rate of two per oenb. per 
mensom with the mortgigemoney ab the time of 
redemption: | 

Held, that the oondiblon as to interest was oppres- 
sive and should not be enforced. Interest at the rate 
of six per cont. per annum only wasotowed. Rueaana 
9. Ziwan, 128 P, L R. 1911 519 
C — Partes — M isjoinder of par- 
€ tes and oauaes of action — Mortgage by 1e1dow — Effect 

of ons of ths reversionsra purchasing the mortgages’s 
righta—Compatency of vendes of share of ons of the 
reversionsre to redeem. 

















ing for life and effected tro valid mortgages of a part 
ofthat holding to one of the revermioners of her 
husband and to a stranger. The stranger was 
afterwards redeemed by the mortgages revorsioner. 
On the death of the widow, the holding was 
.partitioned among the  reversioners subject 
to yment of the mortgage-money in pro- 
portion to thé share of each. One of ths reversioners 
assigned the plot allotted to him on partition, to one 
of his relations. The assignee sued for redemption 
of the plot: . 

Held, thab the allenoes and ihe assignor were 
necessary parties to the suit, and that there was bub 
one cause of action. There was consequently no 
hes bears of parties. Jacar Bixen v. Buri, 08 P. 
W. È. 1911; 180 P. L. R. 1911 512 


sult—Morigage executed by executrix 
to estate of deoosgod — Adopted son af deceased, if 
necassary party ; 826 
-—— — Supplementary decree for 
balance of morigage-money— Order for iata 


K Title of mortgagor-—Whether to 

be investigated 1m swit on mortgage. ` 

It is not open toa Courtina mortgage suit to 
investigato the mortgagor’s title, noris ib open to 
the mortgagor to deny his titie. 

Jaggeswar Dwtt v. Bhuban Mohan, 33 O.: 435, 3 0, L. 
J. 206, followed. Goran Omanpse DHAW t. JADU 
Mox: Dassi, 150. W. N. 915 201I 


Mort ee — Adverss possession — Nstoppei— 
pl bie Pe (IX of 1908), Sch. I, Art. 143— Mort- 
gages taking possession as irsepasser— Redemption 
after 12 years. 

. Tt would be going too far to say thai in no possible 

cass cane mortgagee seb upan aürerse title to the 

mortgaged pro ‘ 

D a A ie YA onoo got possession of the 

“mortgaged property as mortgages, he cannot alter 
the nature of his poesession by & mere assertion, or 
by a wrongful decree, or by getting himeelf recorded 
in the ragistor of mutations; nor can the original 
character of the possession as mort«agee be changed 
by the assertion of anabsolute purchase of the pro- 
perty unless the alleged purchase is valid and Heg 
Byari v. Pultanna, 14 M. 38, Indar v. Asa Bingh, 

P.H. 1903, 90 P. L. R 1903, 118 P. W. B. 1003, 

Khiraj Mal v. Daim, 32 O. 290, 32 L.A. 2312 A.L.J. 71,0 

O.W.N. 201; 1 O.L J. 684&, 7 Bom LR. 1; Balwant Singh 

v. Ram Das, 29 P. R. 903, 141 P. L. B. 1093; 41 P. 

W.R 1908, referred to. 

, Tho 60 period allowed for redemption is ap- 

plicable only to a suit to recover possession from, &- 

person who has obtained possession aa morigugee 





ey 

















and not tog suit to recover u- from a tros- 
passer ad though the land may hare been hy- 
posheoated as secugity for aedebt payable to the 


írospesser. The mere fact of the person who takes 
ion being also the creditor does not convert 
fs possssmon into that of a morigages. 

A. hypothgoated some, land to D, in 1859. In 1868 
D.,sned 4., and the Court, wfongly trealing the deed as 
a deed of conditional sale, gave D. a decreg and 
one year D. was put in nasowner. Ina salt 
for redemption of the land after more than 40 yoarm, 


- 


e 
1092) 
Mortgagee—cncid 


Held, that, us D. was not entitled to postoasion 
under the'deed and as he Yillegally got possession us 
an owner, his possebaion was not dab of & mo 
but aba and as such he could not be dde 
atier ho been'in possession for over 12 yours. 
JIWA Kian v. Laxuxi Ogaxp, 146 P, Wi R. 111, 232 
P.L.R.19011 ` 429 


Mortgagor ànd mortgagee — Assign: 

mant of mortgage — Notice to mortgagor. 

The transfer by & mortgages of ks cio under 
mo is valid even where the mortgagors 
have not received notice of the transfer. Maum 
Kvrw Ywa v. BANGANATHAM Ounrty, 4 Bug. L. D 


Tox — — — Bealisqtion of cesses, from 
tenante— Whether mortgages liable to acoownt. i 


Where oertain usufructuary mortkagöes, who had, 
as wooh'gottnio pol&session and who were entitled 
r the mortgage-contract to collect the rents, 

took advantage of their position. as mortgagees to 
‘pollect other sums,¢.g , cesses, from the tenanta pay- 
abla by the latter in their character as tenants, not 
_to the mortgagees, but to the mortgagor, the morir 
aro liable to account for the profits received. 
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Muhammadan Law—Guardian of ains 


. Bale by guardian not necessary PU Ss 
ting aside of sale- - 352 


PLAQUE TUS of a minor gil 
Ditqualsfoatton for guardianship by marriage with a 
man not related to the minor within 





prohibited degrees . 
Guardians and Wards Act (VII of 1800), s. 17— 


Discretion af District Judge—Interference in appeal, 


Under Muhammadan Law a Mice Md Gn a ar 
titled to the custody of a minor. is disqualified 
if ald le married tó a man not re to the minot 
within the prohibited degrees. 

D de Fasuloollah, 20 W.B. sÙ; referred to. 
The‘ discretion allowed toa Court. 
agpligation for the appointment of & 
pection 17 of thë and W Actis very 
wide and ss a matter of principle the High Gans 


should notinterfere, with orders passed by Districs ` 


Judges ‘which are fairly within the bounds of thair 
discretion. Kamis Jarir e. TaQra Bzeaw, I4 O. g. 
108 340 


aaa a — Dower — No poriion 


ier dere rime oon. of oar t od il à 


prompt casper, when cesta— Oor- 
of —Restituton of congugal righis.- ` 


o amount ofthe dower has been 

declared le and there is noevidenoe of whai is 

customary, Oourt cen hold _tpon the facts ofa 

case that the whole dower is denis o 

Fatma v. Sadreddin; 3 B. H. U. R. 294, explained. 

Prompt dower- ue able émm 

it must be paid on demand. 

emo to prom oe d ee si dida 

A guit for recovery 

t «prematureefor want of 


prompt— Right to 
summakon, affect 


Where no 


marriage 
The right of a 
upon consummation: 
of pfompt dower hee 
consummation. 

Iiis oniy by payment bi the prompt dower that the 


DADYA baita: 


- wife, no presump 


. male or one male 


on the ' 


eir 


' Muhammadan Law—oònä. . * e 


Dto right to redtitablon of conjagal zb ie 
from being a condition precedent to the payment of ` 


prompt dower, arises only after the dower has boen 


peid. HUSAINKHANX v, eve ere 18 Bow L. & ~ 
558 


571, 85 B. 886 





— — — Gift — Mushaa, meaning of. 
Certain 
and biswas situated in a dertain village and entered 
in the kevat in the namobf one A., who made a gitt 
‘of 1t in fuvour of her brother A 4 
Held, that the property was not — P 
fall within tho definition of rd 
in the Muhammadan Law. Consequently, a gift of the 
property followed ‘by -mutation of names was valid 
under the Muhammadan Law. 2 


Ewavar KAAN «4. 
ABDUL Ragrt, 8 A. L. J. 824 i 979 


ł 


propetty was described as certain ‘bighas . 


— x e Hanafi— Gift with condstion 


Saen 
— Gift to wife—Possession— Presumption. 
AK dan made a gift in favour of his wife 
with & adon thas she would have no power to 


oli r s & gift gift wes '"undag the Hanaf m 


. & gift with -ogadition, and that the gift wes 


bub the condition was roid: - 
In the caso of a gifi by a husband in favour of his 
us to possesalon will be made, 
the wifs as donee must establizh her ` on 
during the life-time of her husband by evidence. 
A. gift by a husband to his wife cannot be placed. 
on the same footing as a gift by 
husband. In the úse of a gift by a wp fe bee 
Pampa there is the presumption that a and all 
her belongings are in the possession of the husband 
and that, therefore, when'a wife makes a gift of any 
property to her husband, no Laer ‘possoasion by him 
noces ry. Nux Brain. d 
8 A. T. J. 580° 


& wife to her 








apps L  — Hide dedicating for swoeque 
—Legality—Agreement.to do so Eu and Senfus 
coable—(onirgat Act (LX of 1873), 198... 

Under the Mühammadan-Lew, 8 Bids. cannot make 
a dedication in fayonr of a Muhammadan place : of. 








worship. | inent by a Hindu to do so is illegal- 
"End ceprot be énforced. Kasian BAHAN v. ÀÁKATH 
BANDHA ^ 436 
gana — Marriage —Adulta— Widow 
—Weeentials of marriage. 
Under the Maka ban tear where the partios ioc 
DL are adults and the woman a widow, and . 
the à was nob gioca: EE Vakils, li ia 


pie ET 


and two female wiinosses- 
must be serie end adult Moslems, and the whole 
on must be completed. at one meeting. 
Where a majlis azsembiled in a court-yard, and 1t 
was mid the bride was somewhere in the Inner-apart- 
ments with pther ladies, but in the. saho house, and 
five men were 
Teturned saying they had obtained jt,and the mula 
then performed the ceremony but lie admitted that 
he did nob.h 
and the marriage was not consummated and the : 
partion were adults: 


nt to obtain her. consent and they í 


the bride (a widow) give her-consenty 


4 


husband is entitled to consummate the marriage or 


Held, that there was no] Bnanrbr ^ 
enforce ‘iis conjugal righta. UN. 001 


Bin v. KaxARBUDDTN, 16 0. 


= ® 
- 


). 


kl 


pepance— Validity of transfer— Ownership and pos- 
seasion, two o PME surati AN pedan 
A Mx and his wife bel 


aoób referred their disputes relatihi to dowér the 
made of its payment to arbi'rators. The arbitrators 


andèr s award transferted the absolute 
^ own of Me husband's pro in presenti to 
the wifb, eü on of it to the husband for 


his life gave hith ‘control over its income and provided 
that if the wife te before the husbend, his possession. 
‘ove? the entire should continue = his life 
“and that no la heir woùld have any right to sue for 
the property anddts profity thatif the husband died 
before the wife, the wife should be oyner “of tho pro- 
teu" mesne profita and-tha the heirs of the 

d not interfere.* Mutation of names 

vas ark n avoür of the wife and she executed a 


general Dd in favour of her husband - 


for the management of the propost which she -kot 
under, the award: , 
- Held, that the eee: was sufficient to transfer 
ownership to the wife v^ presenti, 
Rass Bakhsh v. Mughlan Khanam, A.W. N. (1904) 8; 





haaa — 2 Bunni-— Dt iDosiesa got 
‘restricted for ihe lifetime ‘of a mes person —Gift 


i reed condition invalid. 


tnadan Indy belonging to the Bani sedi 

oh gat ag kas ab DAT Be ete a aa 

adon git property with the condition that t 
rotta oF one-third of ft ahould po oe 

For bia ite what N would have no power 


sler was invalid but hat the oondi- 


wes salong a ea with notice. - 


Krax v. LíiALUAM , + 702 
mMuk&d mashita, » ‘responsibility of 
— Duty pake ka tae rahi Makato fo 


the omission of man oreet Ris reoeivi ing. 


information, of non-bailable offence—Agent o 
ting to rêport—Mukaddam, dnty of, to report. 785 
Murder. 8» Pawar Cops, a. 803. 
ntial evidenóe---Déafh by arsenical 
Sas Beide Further evidence in a 


ppeal— 
1 of spot—Pemal (ode (Act XLV of 18807, 
indi Procedure Code (Act V of 19083); e. B75. 





A obarge of "murder like dade charge of an 
e oan be established b érencos, bit when 


* 


ida tiashka 


duoe the further evidcnoe. 


e payment of usifruct was waha ani 


Vol. xn — boiz. 1088. 
Muhammadan Law—bontla.- - Murder—concld. ` "LOU x 
ga a ees DEN PEU See Pam- therd is very little in the way of dirdot evidenoe itis 
XXPTIOK. - E o ' due to the accused that there should be no exàggera- 
. tion of mfnor inoidenta in the case and that each 
- a áo —— — — BMa— Award efecting oon- intertnce against him should be verified’ with 


lous ‘acturacy and expressed fn’ language of 
sbadled modératign. 

A conviction on olrcumitanilal evidence cannot bó 
had unless and until all the inferences ip be. dtawn 
from the whole h of the case.poini so 
to the commision of the crime by the acoused that 
the defence th be deat on the face of it, im. 
possible'or-highly improbable. . 

The general rule that in order to justify, an 
inferenob of puilt, the inoulpe facis must bo 
tnoompatible with the innocence of the zaccused and 


incapable of.explanation "ipon any other reasonable 


.h osis than that of his guilt. 


ere, during the course of a triak the accubed ap- 

pros to call further material evidaree béaring on his 
eof defence, there is nothing in lave 

a Court from allowing an adjournment In ‘order 


that this farther evidence may be produced, It isdge- : 


pedir entrance area era that ho should bo, given -every 
evidence upon which. he 
Pulls kiai apocia f ho ha to most» charge 
éntirely based on assumptions. 
When such-an application by an, accuked pawn is 
"by a lower Court, bib is renéwed in the Ap- 
o Court, ihe ecoused should be permitted under 
section 375, Oriminal Procedure Code, I, to pro- 


Where an of ili cens “oF the aime Ts 
material elther jo the case forthe prosecution or the 
defehoe, an Appellate Court should the BGdne. 
BzAgWAN Kaur v. ExPanon, 10 P. W. B, 1911 Ox. 


i §96 
Nankar granted {n consideration of fons a 


Negligerice -Nevigétion Gf vessel . 130 


—_— — — Reititloation of dectes on account 
. of 1nisteke 537 


aa it 





T Tort— Üoniributory negligence — At. 
tem pt to board iram-oor in motions — Dasages for in- 
fury ssétzinsd — Liabilty of iram-cor company. 


TP a pezsengór choose’ to attempt tò enter or 
leave poems bar, hà dóes so ab his own’ risk. 
Tt in not whab a prudent man whould or would 
do, and if he does it and sustains injury in the 


pcr Muhamads Bagass, 11 M. | act 6f,Hoing bo, ib would be an accident or misfortuné 


Php 10 W. R. 80, referred to. MUHAMMAD Buarr ` 


for which the company amning the cer could in no 
event be held liable.. 

While a tram-car was th moon, the plaintiff at, 
tempted to jump on the foot-board, but he failed to 
get a firm “grip of the ber and although. he muc- 
ceeded in m one foobon to the footboard 
and raising Ml y, he immediately fell back 
owing to the’ auton ‘of the oar dud his ins ded 
to grasp thé bar firnfiy. Plaintiff sued the 
es agi for damages for the injury gantal 


. Held, that the plaintiff was noi entitled . to 
datnages ak the Gocidentanf tee consequent inju 


were due entirely to the negligence on the pari 
plaintiff, 


Blyth v. The Bermingham Water-works Company, 
(1856) 11 Boh. 781; 36 L. J. Ex. 319, 3 Jur. (m. a) 


æ 


. the oath, and makes a 


-e 


4054 


Negl!gence-—conold. 


388, Butterfield v. Forrester, (1809) 1l Bast 60, 10 
R. B. 489, Badley v. The London and North Western 


- Ratloay Company, (1870) 1 App. 75% 40 I. J. Exch- 


673, 85 L. T. 687; 25 W.R. 147; Wakelin v. The London 
and Sowth Western Railway Oompany, (1886) 


. 12 App. 41,53 L. J. Q. B. #29, 65 L. T. 709, 35 WR. 


141; 51 J. P. 404, relled upon. Tamvuis1 JAMENTJI v. 
Boweay HLBOTRIO RopPLY & Taamwary Co. Lp. 18 
Box. L; R.*845 362 


Negotiable Instruments Act (XXVI 


I881), 5. 79-- Interest when rate specified 
—Payment by instalments. 


Section 70 of the Negotfh&ble ‘Instruments Acs 
of 1881 gives & Oourt no option to dimllow in- 
terest where a specified rate of interesb is provided 
for in a pro-note. 

Where the principal sum lent was Hs. 40 and a sum 
of Ra. 74-10-0 had already been paid as principal and 
intereat, the debtor's application to be allowed to x 
by instalments was allowed.  Goviwp JIM 89 
Ko Po Yuma, 4 Bux. L. T. 208 


Newspaper article—Reflection on party to suit 
while a witness under croes-eramination—Costs 
^ —Rnle against editor and others without nami 
them. 

Notlce—Company—Appolntment of Naas 

-———— —-—io mortgagor of assignment of kr 


— — — Order in winding up proooeding— A ppe«l 


—Oomputation of the period prescribed—Date of " 


order—Sending of memorandum to respozdent— 
Filing of croes-objections : 56 


l —Priority—Life Insurance Policy—Possos- 
964 


iion 
- to quit—Tenant holding over—Bjectmentb 
—Reasonable notioe—Question of fact. 368 


— Waiver 621 
Oath, lire ed effect of, by person not a party or 


is no objection to ma person being oalled 

in, who has not already been summoned as a 
regular witness inthe case, and being challenged 
by a party to b&ke an oeth, and if he does take 
statement on oath, he 
should be considered s “witness” in the case; and, 
whatever the rights or -wrongs of the case may 

be, the challenger must abidə by the statement 
on oath of the person challenged to take the 
oath. Hussam Brats. Nax ALAS. 833 


Occupancy-holding—Xabeadari withont 
‘ right of gp ae rns As ET Oourt— 

N occupancy-holding — Transfer in 
abas tartos of decree, validity of 527 


— = Mortgage of oocupancy- 
holding—Bubeequent d iom of raiyat by 
Jandlord—Disposseesion for more than period of 
limitation, effect of. 465 


M —— —— —— —— Mora Heus dui 
by the mortgagor—Diores af Revenus Court for .eject- 
e men, of the morigages— Dubsequeni suit in Oiud 
Court for declaration that relingutshment was in- 
effective — Rea judicats. 




















— 


INDIAN OASES. 


- brought a suit against the mo 
- Gourt for ejectment and obtain 


‘presumably the owner of that 


[1911 


pene reno 


Àn -tenanb m panga” ' 
holding in 1893. In 1908 he dnd 
holding in favour of the semindar. Tho semindar . 

in the Revenue 
a decree: Hald, 
that the mortgagee could not oquently sue 
in, and obtain a decree from, the Civil. Oourt that 
the relinquishment was ineffective as agajnet him. 

Buba Bibi v. Raghwbar Singh, 7 A. L. J. 201; 6 Ind. 


- Oes. 254, Ramdhari v. Ramdhari, 7 A. L. J. 805; 


Ind. Cas. 454; Jai Gopal Narain Biftgh v. Uman Dat, 


8A. L, J. 005; 10 Ind. Cas. 578, Ohoty Lal v. Sheo 


Gopal Singh, 8 A. L. J. 117; 88 À.-885; 0 Ind. Cas. 217, 
referred to. Haw Dar v. BiwomsHRi Upaptra. 8 
A L. J. 940 ' 


Occupancy-rights-—AliensHonof ocoapancy 


rights —Mortgage by tenant te landlord— Locus 
sidadi of tenants reveraioners to contest the 227 


gago >- " e 

——— = —— — ——lnam granted by Zemindar 
—Presumption of grant bein] Melvaram oaly—H3u- 
dence. - ~ ~ 


When an mam is carved out of a semindari, ihe 
presumption is that what was given as saam was only 
the melaram right, as the semindar himself was 

right, - 

Marap Tharalw v. Telukula Noslekantha Behara, 80 
M. 502; 9M. L. T. 470, distinguished. 

In a suit for ejectment by an tnamdar, in the 
absence of any evidence that the tenant-defendanis 
or thelr ancestors were let in by the (nemdars, tho 
facts, (1) that strangers were in oocupation of the 


2 - inam for sometime as cultivating ryote, (9) thas the 


see of some other inamdars in the did nob . 


E RUNE e (3) that ryote who were in 
portion of the suit inam admitted the 


geoupation right to ejectand (4) that increasing rates 


of rent were paid, are not evidence against the de- 
fendanta. GULLAPALLI BHADRAYTYA ^t. GULLAPALLIe 
VAaKEKATABATNAM, 10 M. L. T. 54 31 M. L J. 808 545. 


Occupancy-tenant. See Banear TmwANCY 

_ Act; Omermat PRoyrxaoma TawAxor Aot; Liwpronp 
AMD TENANT; Punan Tumaxoy Aor. 

a by occupancy- “tenant 

against landlord for possession of oocupanoy.-hold. 

ing from which the tenant has been dispoascased 


521 
Oudh Estates Act (i of IB69),s. II 
Oudh Laws Act (XVII of 1876), Ch. T 


ye 








——— — 8. DO —Pre-empiion— Relation. 
ship, meaning of—Relationship, test of-— Oonsan- 
guiniiy from acommon stock—Relationship by mar- 
siage. 

The relationship mentioned in section 9 of the 
Oudh Laws Act not confined to rplationship through 
males. It means consanguinity from & common stock 
as opposed totaffinity or relationship by marriage. 

Lesammat Jafri Begum v. Hasammat Gulab Kwuar, 
7 O. 0. 6, relied upon. 

| Tho test laid down by the section is nearness? in 
point of relationship and not the position of the 
parties in the line of inheritance. MUHAMMAD AYUB 
KHAK v, KAxiw Patou, 14 O. O. 108 9I9 


a * * 


. Vol. XI] l 
Oudh Rent Act (XXII of 1886), s. 36 


Gudh Sub-Settlement Act (XXVI 
‘of 1966), s. 11 - 920 


Ownership and possession, two distinct ree 


klo conceptions 


2 
Panch—Presence at search not kégulred - O93. 


Panchnamas—Admlesibility—Record of ac 

cused's oonduob .- 613 
Parda-nashin witnesses —Beamination on com- 
e mission—Faaminalion in Chambere—fractios.- 


Wheré an-applicaton is made for the examination , 


of perda-nashin witnesses on Commission, the Magis- 
trate should consider whether the case is one.n 
which 16 is to examine the w:tnsases at all 
and whether it is a suitable case for the issne ofa 
Commission. : ` ' 
+ Where the examination of parda-nashia women 
as witnesses is necessary, the proper ‘course wonld 
be for the Magistrate to exe them. in Ohambeis 
after m provision for maintai their 
parda. lwPrRATOR f. Muwaram, 4 B. L. R. 582 


Partitigdn: Ses Bunxsss Buppuist Law; U.P. 
Larp Ryvenva Act, s. 110 (3). 

——— —— Consent decroe— Estoppel— Prohibition 
against partition —Joinb possession —Hight to grant 

mirasi loase — Assignment of righi —Personal aight 





——— Gift—Mutation of namea—Notios to mort- 
- gages of olaim—Effect of a subsequent sortgage on 
family partition—Transfer of Property Act (IF of 

` 1883), ss, 41, 133. 

Where & Burman Buddhist, on his second 
transferred the joint pepe of himself and 
first wife to their daughter by way of inheritance 
evidently with the intention of keeping the land out 
of the bands of his second wife: ° 

Held, that the transfer operated ase partition of 
inheritance and not as a gift. | 

A partition between father and danghter is not 
invalid merely because the father assigns to the 
daughter a larger share than she conid claim under the 
ordinare law of inheritance or if the father thinks ib 


H 


expedient to make over the whole of the joint pro- , 


perty o the daughter. 


A tranaferbe cannot be allowed the benefit of the : 


rinciple contained in section 41 of the Transfer of 
roperty Act when the slightest inquiry would have 
sufficed to acquaint the mortgagee with the fact that 
the land stood in the real owner’s name in the Revenue 
maps and registers.  Mauxe Hawa py. MA Lux AÀuxeG 
4 Bun D. T. 186 . 855 


—— GMecree— Death of defendant— Abate- 
ment of suit — A ppliostion to sab aside abetoment nob 
made in time—AppHoation for issue of iren 

—— ————- BUI — Appeal against preliminary 
decres after Anal deoree. 


- An appeal chaHenging the preliminary but not 
the final decree in a partition suit is ftot competent, 
although the final decree may have been passed after 
the appeel was preferred, < 
tu: ia Mal v. Bishambur Das, 82 A. 295, 7 A. L.J. 
210; 5 Ind. Oss. 270, followed. Narat Das v. Bar- 
qOBIND, 8 A. L. J. 604 | ," 5107 





GENERAL-INDEX. 


1005 
Partition Act (IV of 1893), s. 4—noon- 
Possession 


. sentence 15 dividing pro to be left 
with person in oocwpatioas — Compensation. to others. - 


Whether section 4 of the Partition Act applies or 
not, is is a well-known principle of equity, which 
must be adopted in all partition cases, when ib 
is inconvenient to divide 4 property, that property 
must be left in the possession of the person in océu. 
pation, and the other persons who cannot conveniently 
get actual on com . Basara KUMAR 
v. Korr Lat, 18 0. W. N. 655 note; 0 O. L4J. 8 note 


Partners—Acknowledgment by letter by oue, 


: of a debt dne by the firm--How far bind. 
ped üápon nnother—"' Authorised ” - 332 


Partnership — Hindu Law — Joint trading 
family—Position and rights of minor er — 
Liability of minor and his estate for acta dona by 
the manager——Position and rights of a minor, sole 
owner ofa trading oonoern —Líability of minor for 
acts done by guardian —Beneflt to minor 79 


- Dissolution of partnership on death 
of ome partner——Non-liabilsty of hts re see 
before new partnership is formed —Üoniraot. Act (IX 
of 1872), s. 358 (10). 4 : 


A partnership is dissolved on the death of a partner 
and unless a new partnership is formed, the represen- 
tative of the deoeased partner cannot be made jointly 
liablé with the surviving partners,  NaTHU v. Saxo 











Niram, 00 P. W. E. 1911 , 403 

Party. See Mis;orwpmn or Panties ARD Odvsns 
or ACTION. 2^ 

— —— in land acquisition proceedings 890 





: Defendant—Morigage swi— Mortgage asaca 
ea by executrin to estate of deoeasd — Adopied sor of 
decensd, if weosssiry party— Civil Procedures Coda 
(Act V of 1908), O. XXXIF, r. 1. 

“It is desirable ina mortgags suit, thai 
aga yen do he ER 2s idm the € yon 
n ar m 

avoided. dii f ER 
Dwarka Nath Sen v. Kesory Lal Gotwami, 11 C. L 

J. 426; 14 0. W. N. 708; 6 Ind. Cas. 649, reliod upon. 
The plaintiffsued to enforce a security all to. 

have been executed in his favour by the executrix to 

the estate of a deceased person under cireumstanoes 
which made the seonrity upon the estate. 

Tke &dopted son of the deceased applied to Le 

madea perty to ihe suit. ` 
Held, that under Order XXXIV, rule 1, of the 

Hvil Procedure Code, the petitioner was entitled to be- 

added as a party defendant, because he was interested 

in the right of redemption. 
Therule that in s suit to enforoe a m 


p claiming e title adverse to that of 
p and the mortgagee are not proper 

parties, is notfinflexible, and had no applica : 

5 . application to the 


o 
Jaggeswar Dutt v. Bhuban Mohun Mitra, 83 C. 
8 C. L. J. 205, referred to. Goxun OHAMDRA ee 
Hasumswan: QuowpiuuzAN!, 140. & J. 108 826 


—————Rent-sygt — Tenant miming title. thi 
eet gary rm by lawe gre 
ourt—U:L Act V. i 
Q. I, r. 10, O. XLI, r. 38, (Act V.of 1808), a. 18], 
^ + 2 


Party—oonold. 


In &reni-suit, the tenant set up the title of a 
third person. "The suit was decreed by the first 
Court, bub on appeal the lower Appellate Court 
held that, that person should be brought in es a 
defendant, and remanded the case of re-trial 
on the ares of ttle helween him and the 
plaintiffs. 

Heid, thet although thab person may not be an 
absolutely T party to the mit he was a pro- 

par n A d the lower Appellate Oourt was entitl. 
ed to hald ba his presence was necessary tó enable 
de Oourb effectually and completely to adjadicate 
upon and settle all the involved [n the snit 


` 


within the meaning of Order I, Rule 10 of the Oiri ; 


Procedure Code. 

Ib wag competent to the Appellate Oonri to remand 
this case by the exercise of its inherent powers 
under section 151 of the Ooda. 

Tohra Bibi v, Zobeda Khatoon, 7 Ind. Oas. 75; 12 O. 
L. J. 888, followed. ’ UPPDRA OHaxDmA v SHAIKH 
Gasman 83 


Patn! Beg ulanon vii of 1819 88. 
LI, 15 ' 85 


Pauper appeal — Application to ‘appeal ‘in 
forma paxperis— Rejection of application —New 
memorandum of eppeal necessary ` 60 

—— ——— g&ult. See Cyrk PROONDUBA Cons, 1908, 
0. XXXIII, B. 4 s 


MODERN epresentative of pauper not & 
` pauper —Hight to continue suit in forma ain oy 
Payments -mado to Gin dan by oocupiers of 
an on marriages whether growmd, rent or 





Certain Garerias, who lived in the abadi of the 
plaintiffs , usod to per ber a certain amount 
on the occasion of. their sons’ or daughters’ mafriages: 

eld, that such payment was a ground.renb for the 
oe and occupation of. the site in the abadi, and not 


^ low Singh v. Shankar, A. W€. N: (1908) £96: 
80 A. 233; 5 A. L. J.-881; Radha Prosad Singh v. Bal 
Kowar Koeri, 17 d 726, referred to. Bvauga Braix 


J. NAROTAM 2117 
Penal C Code Act XLV of I ), 88. 
— Possession of ani ‘which had 


ip atte ea Nake of offence committed —Apphea- 
bility of 2. 75, Penal Code. 
* Where a person retains in his custody animals 
which havo strayed away from a ug ground and 
there is no evidence to ahow that he stolethem, he is 


ty of an offence under section 403, and not section 


2m of the Penal Code. 

Bection 75 of the Penal Code does not apply to the 
case of a person with previous convictions under 
Ohapter XVII of the Code who isfound guilty of an 
offence under section 408.  CHANDARIA * ExPEROB, 86 





- P.W. R.10110R , 623 
`- ——— —- 88. 82, 83, 84—Oriminal res- 
ponsibility of deat-riutes 250 

S. 174 — Oyl Procedure Oods 


‘(Act V. of 1008), s 
in pursuance of a sunemons— Order for prosecution for 
. the ofhission — Material irregularity— Order set ande. 


| INDIAN QABS& 


primarily Ys duty eee garry oub the du 


11 §—Omission to @ppear in person ` 


Penal Code—oaiia : 


In a land acquisition onse, tho Diatriot'Judge fixed 
ain nd gi pan ani a to the applicant to  appegu* 
bim that if hp did se 
so appear the oase world De adri em parte ‘in his 
absence. The applicant failed to appear it) person 


but appeared by & pleader. The District in- 
formed the plegder that if the Ucant not 
appear in person, a warrants woul adl The 


applicant, therefore, did appear in person on the 
same date and offered an erplanation thafes the 
notice was in Arabio characters, he did not kndw. thas . 

attendance was required. Tha Districs 
ered his prosecution under Hn 174, 


Held, that an offence under section 174 had not 
been gommitted by the accused and that the District 
Judge committed & material’ trregularify in . 
his prosecution. BALBADHARDAS t. Feros, 8 616 





J. 587 
-——— ss. 176, 201, 
Criminal, Procedur? Oods (Act V of a 
Concealment of dead body—Oftence. 


The yamoval or concealmens of the body af a person 
not Na to have been murdered but preved to haro 
conimitted suicide does noi amount fo an offence 
under sóction 201, Indian Penal 


Unde certain 


tho qonoealmenié of sngpitdoua death ik purfishable 
under section 176, Indian Penal Code>bnk mer 
vants who are entirely dependent on their “In 
whose house the death takes place da, noh oor. _ 
withintha category of persons who are Shee com- 
pai a Qe this sork THAKRI it. Rux- 
PREOR, 17 P. W. R 1911 d 


— —— S, 176—Criminat odes Coda 
. CAet Prof T898), s. 45-LOentrül Provimces Land 
Revenue Act (XVII of 1881), ss. 187, 141— Mokad- 
dam gumashta, responsibility of — Duty of mukaddem 
— Liability of mukaddam fer: the omiss} of 

gumashia— Mükeddam receiving wmm f non- 
bailable offence — Agent omitting to Mar 
dam, oy of, to report, 


When & mukaddam-pumashia is app Lede 1} ia 


o, but it is as tho. mukaddam's agent that 

ha performs them, without any b from ‘the 
s primary responsibility 

The mukaddam is not. relieved ot iy by 
the appointment of a gumash!o. Tho gwenashto should 
discharge the duties laid upon the mukaddam by the 
Land Revenue Act, byt if it ic brought to the notice of 
the mukaddam that the gumashia is neglecting his 
duties, he must take stepa to get them performed by 
the gumashta or perform them himself, 


When a mukaddam receives information that a 
non-bailable offence haa been commijted in & village 
of which he is the mukaddam and he knows that his 
agent has notereported the offence, it is his duty to 
report the offence under section 45 of the Oriminal 
Procedure Gode: an omissign to do so will con- 
stitute an offence under section 176 of the Petal 
Code. LOAL Govenxnuuxt v. MANIHARAINGH, 7 N. L 
R. 10} 185 


EN 


* 


| VoL XT] - 


a m > „ mm 


Penal Code—contd. ' .- oa 


* po tc Ks. BG, 358 ~ Aous ewani. 


suspected of possessing cocaine — of 
h sot requéred—Presumption—Evidence, with- 

g oj —Judgment, delivery of, after passing 
sentence— — Orim Proce- 


: A dak ; 
| date Uode (Act V uf 1898), se. 966, 887, 587. é 
A Bub-Inspeotór. aade Constable of the Abberi 


oe proceeding to se&foh a person A., 
in of œœ 


Officars, as a result of which A. abeconded and the 

Officers wire, thdrefore, unable ta search him: * 
Held, that the accused was saeco 

section 188 and setéion 853 of the m 

. There is no provision in the Cede por 

Procedure whi requires a panch to be called 

e oh das can Ob ea madha P 

—]fa man by his own tortious act withhold he 

evidence’ Py which his casee would be manifested, 


every presumption to his disayang will ba 
adopted, ." 
. The legality or Megali oa digasit: ian 
sequence of its delivery ter sen is g 
estion which canonly be d by thalight of 
6 diroumstances of each cade. are no ma 
ide tir ridi eec th used, the omission 
bo writes judgment at the tima of the passing ‘of the 
sentemoo cannot be regarded asan iHegality. Th is 
A mere -irregularity : dured by section 637 of- the 
Oriminal Procedure Code. EXPRBOH v. THAYER Tasa 
18 Box. L R 685 - E ee 


xi erc sé. 191, 198— rulss evidens 
Poiss seriftcation —Application f or swwiation of names 
—Laxd Registration Act (FII B. O. of 1876), as. 43, 
52. 88 — Board of Hevenwe-Eules, Chap: V, r. (5). 
The Rules passed by the Board of Berenge urder 

section 88 of Bengal Land Registration Act, referring 

to the procedure as to verification ‘of an application 
for on, have the force of law by reáson of, 
the express enactment of section 8S itself. 

Therefore, a claimant asking forland registration 
is bourfd by law fo a true declaration upon the 
subject of his- application and if. he makes a false 
err in it, he la punishable under actions 191 

198 of the Penal Code. NALOO PATRA r. EMPERO 

88 O. 368 . 


WIE ai Ais = s: 193 


- 
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141, 595 


o aire 8. 193— Fi» statement by wit. 


ner Inyaediate retraction "e awoh #tatemeni— JERA, 
other prosecution meosssary. 


“ "Where a “witness makes a stafomont which is false 
and at onoe admita this, and - states what is the real 








truth, he abould not be ted for giving false 
evidenoe. "DAsoMDHA Singu 9. Hurmnoz, S4 P. W, E. 
1911 65: 280. P. GRIBI O; 889 
a ai Bh 196 ; I4L 
sos — ee pct 

— 8201 : _ 608 
———cc s. ZI L. 580 


= - 8. 2l ] —" Pulse charge”, meaning 
© 6; Petition for inepection of Municipal lection 
paper fb the District Magigtrate— Whether charge. ` 


The applicant presented a petition to the District 


GENERAL.INDBHÉ, - 
. .Penal Code—contd . ur mod E : 


f e 
roay 
Magistrats, who was in charge of the papers conhected 
a ngadi file bae aia 

Griminal -proceedings Sea p digas of tha 
Municipal Board who while distributing thd 


papers given some of them to persons who 
no right to receive them intending to cause injury to 


"the applicant: 


^ Held, that the petition didekek to a Mimi 
within the meaning of section 211, of the! 
Indian Penal Code. 
" Karim Buksh v. -Qussn- Empress, n O. 574; m 
bundhoo Karamkar v. Emperor, 80 U. 415; Queen 
Empress v. Karigowda; 10 B. Feil d Ser £ 
Emperor, 20 M. 490, ‘referred to. ZORAWAR BINGH. 
Bupanoz, 3 A. L. J. 1108 SUA .61 


— —— —— B. 218 Tnintionaliy framing an 
' incorrect public record by a Public . servant- Bubat- 
, Quent conduct —Bons fides of the eniry. ` a 


" ‘Where's Police Inspeotor was charged with framing. 
an incarract record'in that-he entered in his diary; 
that certain cartmen told him that “they were not 
beafen: by dacoliw,” while, in fuck, they had told him, 
that “they were beaten by ‘daceits,” it was held that 
thie of itscif would not be sufficient to sustain a oón- 
viction unter section 318, Indian Penal Code; bute 

where, without endeavouring to inquire into phe 
feuth of the mid entry in his diary, he destroyed. - 
oertain records which falsified it and’ substituted 
fresh note books, his bona Ades wore open to qubsiión . 
and he must be deemed toxhave framed gu-inoorreck 
p ublio reocrd intentionnliy.. RAMASWAMI IvmwGAt r.. 

ixrazoz, (1911) 2 M. W. N. 44. 7799 


—— —— .— s. 225B un 


—— 8. 2B80—RBask navigation of vessel 

—~Rashness or nagiigence-— Immediate, cowed of aceti. 

. dent. 

' To suppart a conviotiun under sestion 280 of the’ 
Indian Penal Oode, there must be proof of, rashnees’ 
or negligenoe which, endangers human life of is Hkelv. 
to cause hurt or injury to any other person. The 
immediate cause of the accident should pa rasbhnets“ 
dr negligence on the part of the navigator; In con” 
sidering the questiom of degree, the question of oon- 
tributory nagligenoe has also to be taken into &coount,. 
not as a defence to the indictment, but for the purpose 
of determining causation and fixing a meesure of tho 
ability of the accused. 

Oertain sountry boats were gnchared at & wrong 
plece, that is in deep water and in the fair way of the 
river. The accused was in of" & steam 
launch had no reason to suppose thet the boats which: 
had no Hgata were stationary. On seeing the boats 
ahead the nocased blew a whistle and did: all he could 

to &*old tnem but could nob prevent. sn . &widen&' 

5o Reid, that the accused was noi guilty of-any-reshy 
nesr or negiigonce and could nat be con under 
seciion 280; Indian Penal Ooge. aE i 
Kuemaog, 15 €. W. NN 885... NA 130 
L—————c5:302 - -- ^^ 596,609 
— 1—— 88. 302, 480—aturder while 
+ committing barglary—Pwa¢ 

Bection 480 of the vo Indian deii ‘Dode is intended 
to provide jor eph punishment of persona “who fre 
joiptly corcerned in conimitting house-trespess «or : 


si i et 


I. B3 





ge 
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Penal Code—contd. 
hóuse-bre&king quite irrespective of whether -they 


cause or aitempts to cause death or grievous hurt. 
Té.was never intended that a person who commits 


murder, whilst committing a burglary, should be. 
hed merely for burglary and not for S 


BAS nee Rumor, 8 A ae 674 
8. 
"Youth Pusa. ole of awarding. i 
Youth is & d which a Court can properly take 
into consideration in determining the puniahment to 
be awarded for murder. 
Nga Pyan v. The Crown, 1 Le B. B. 359, dissented 





m. 

Kya Myia v. Quoen-Empress, U. B. R. (1802-1890) 
I, 300, Emperor v. Jaska Bewa, 11 O. W:N. 004 
6 Or. L.-J. 154, followed. 

. The framers of the Penal Code have made 1b 
discretionary with Judgts, even in oasea of murder, 
to.consider mi circumstances in awarding 

ent.  Punishmehf should be as moderate 
as is consistent with the object aimed at. The law 
indicates the gravity of. an aob by the maximum 
penalty and the Courts have tò judge whethar the 
act committed falls short of the maximum degree of 
gravity, and, if so, by how .muob. 

-Nga Ku v. Quoen-Empress, U. D. B. (1897-01), I, 2; 
relied upon. Nea Tua Kin v. EXPREOE, U. B. 


(1911) I, 87 792 
——— s. 309 609 
— — — — — 8S. 353.— Asseuli 993 
—— — ——— $8. dap 571 


——— —— . 379, 406 —Th«ft —Misap- 
a a in possession oj shahna—Ap- 
propriation of property by jwdgment-debtor, - 

In execution of a decree against the applicant his 
moveable property was ateeached and placed in the 
custody of one Khemraj. Khemraj di The appli- 
cant took his property and appropriated it to his own 
uwe: : 


„Held, that the applicant Wes guilsy not of mis- 
appropriation under seolion 406 bnt of theft under 
section 379 of the Indian Penal Code. pc 


+, HuPaROR, 8 A. L.J. 686 142 
———— ——— — SH, 393, 398 IO04 
—— —— —— $. 403 623 


— — 8. 406 —Misappropriation— Pro- 
party in possession of shahna—Appropriation of 
property by judgment-debtor 142 


ers 








= 8.411 623 
(IX of 1890), s. 112 (a)— Travelling by a Jorge gan 
— Cheating by personation— Attem pi. 


The accused travelled from Trichinopoly to Podanur 
without a ticket. On arrival at Podanur, he presented a 
forged Railway pass in the name of ile servant of 
khe Assistant Audito & description which never ap- 
pied to him. He was convict@d under section 410, 
Indian Penal Code and section 112 (a)cf Indian Rail- 
ways Act: 

Held, thai an, 
no$ being successful, ýh? conviotlo* ought to be 

to one under sections 419 and 511, Indian 
7 O8de. Govifpaswawi NAIDU, In fe 31 M. L. J. 
e 


INDIAN OASES. 
. Penal Code Lcontà. 


Murder — Bentenos, — . 


a PEA to cheat by personation . 


[1911 


a i 


—— ——— — $8. 446, 448 —House uu $ 

—Inteation to commit speoxfio da D ETO M Mee 
^ intention. 

To sustain & conviction under section 448, Indian 
Penal Code, of houso trespass with intent to commit 
an offence, eto., it is nob nooossary to decide which of 
several offences the accused intended to commit, It is 
anfüolent ; if ihe; evidence leaves no room for 
reasonable doubt that the acoused intended to commit 
M sia 

. v. Bamban, (Or. R. O. Ko. 114 of 1881) Weir's Or. 
vot. l p. 583, followed. 

B. v. Durpayya, Or. B. O, No. 801 of 1882, Weji's Or. 
VoL | p. 6524, explained. 

R.Y. Rayapadayachi, 19 M 24h In re Venkatarama- 
nuja Reddi, 6 M. L, T. 3602; 10 Or. L. J. 884; & Ind, 
Cas. 828, distinguished. 

Sellamuthy v. Karuppan, 21 M. L. J” 161; 9 Ind. Cas. 
152,9 M L. T. 288, 12 Or. L. J. WW Emperor v. 
Lakshman Ragenath, 29 B. 558; Golap Panday v. 
Boddam,16 O. 715, referred to. Kumwaw .BMsHATYYA, 
In re, 31 M. L. J. 781 10 M. L. T. 118; a 2 M. 
W.N.71 7 


—— 8. 489D— Possession of instru- 

mente and materials for counterfeiting—Counterjeit- 
tag of currency note—Nature of proof —Appropriaie- 
ness ofjarticles used for counterfeiting—Onus of proof 
—Brpert evidence—Possession of articles for studying 
. the oownterfeiting art not within the’ section. 


The accused was tried and convicted, under section 
489D, Indian Penal Code, on a chargo of being in 
possession of materials and instroments for the 
purpose gf forging or counterfeiting kaka notes; 


Held, Par Aipling, J. dissenting: 


(1) that as it was not proved that the matorials 
ubed were such as would be used for the purpose of 
counterfaiting, the conviction was bad in Jaw,(3) chat 
the onus of proving the fitness of the materials for 
the purpose of counterfeiting and of the intentipn of 


EE 





_the accused fo use them for the said purpose lay on 


the Orown. 

Per Abdur Rahim, J.— In order to establish a charge 
under section 4980 D, Indian Penal-Code, what the, 
prospoution has to prove in the first place is that the 
machinery, instrument or material found in the 
possession ofthe accused is such aS “would be 
used for the production of a counterfeit noto, and if 
that is proved, the next element which “is to 
proved is that the accused knew or interded a that 
such articles would be used for the purpose-of counter- 
= currency notes. It may be thai in some cases 

af the articles would satisfy the 
Court purs that they are capable of being used in the 
counterfeiting of currency notes. But where that fa 
roi the case, it is the duty of the Orown to adduce 
evidence of a competent and qualiflod person who 
would be able tp explain to the Oourt the process by 
which the instruments or materials in question could 
be used in making a counterfeit note. 

Tho word “counterfetting”’ should be used in the 
sense thas the resemblance mnst be such as may in 
cironlation ordinarily impose on the world. The 
standard of niatan AN na paka not be judged in the 


e - on the facta, 


. VoL Xn 


LÀ 


a Per Sundara Aiyar, J.—Tho Orown should nob leave 
itto the Oourt 
of the adaptability of the materials for the purpose of 
oounterfel by means of the knowledge 
by the presi Judge, nor should ib ask the Oourt to 

“prequme ‘the as and intention of the accused 
trom the nature of the instruments in his possession. 

' Béfare the Oour& could -come to concluston that the 
accused had the objects in question for the purpose of 
counterfeiting, the Crown should ‘establish that he 

‘had formefin his mind the Pirposeor intention of 
oounterfeiting. ‘ 

Orimsnal Appeal No. 158 of 1897, referred lo. 
There is no offence oo when all that is 
Proved is that the accused was studying to aoquire 
the art of counterfeiting and to equip himself with 
objects suitable for that - 
A man may not be able to command all the articles 
required for the purposes of counterfeiting, but may 
be actually proved to bein possession only of some. 
Thab would not deter the Court from convicting 

him of an offence under the statute 

Per Ay[jng, J.—Under section 480 D, Indian Penal 
` Code, the possession of a complete outfit for the pur- 
pose of oounterfeiting is not necossary to constitute 

, an offence. -The on oferen a single instru- 
ment’ would be cient, provided it were shown that 
such implement was intended to be ntilised in the 

_work of counterfeiting: This intention 'must in 

. almost erery caso be a matter of inference dependent 

perticularly on the nature and number 
of the articles found, their suitability for counter- 
feiting work and for innooent . Ibis always 

open fo the accused to show that he possessed them 
for innocent’ and, even if hd does not, 
where the nasure of the articles is consistent with 

' inndbent as well as guilty purposes, the Court should 

not draw an inference.adverse to iho aocnsed, 
Where, on the other hand, tho nature of the articles 
is such as to render them. peculiarly and y 
suitable for counterfeiting work, and useless for uny 

, othér that can be 4 the intention to use 

them for counterfeiting may be fairly inferred, 
subject to rebutment by the accused. 

In cases where, though the’ wttmate object ofthe 

may be oounterfeiting, the particular 

articles fonnd are of such rode or tmperfect nature 

as to indicate unmistakeably that the work.was only 

in an experimental stage and that they could nat be 

c intended for utilisation in the preparation of the 

firiished oountérfeit, or where the instruments, though 
fit for counterfeiting, have been brokgn ar otherwise 
rendered inoapeble of further use, no offence is 
^ constituted under section 489 D, Indian Penal Code. 
e Reg. v. Tirumala Reddy, (Weir's. Criminal Rulings, 
Vol. I, p. 219), explained and ABDUL 
, HABMAN v. Pursor, 10 M. L. T, 106; 31 ME. ‘Dal 


* 


coms to a Judgment on the question. 


GENERAL INDÉX. 
Penal Code —oonid. BY f NS : 


O. W. N. 681, 


109: 


Penal Code—oondd. 
-— 8. 504--Punishment, 

' Whare 6 while under the influence of liquor, 
&buses another and is convicted under section of 
the Penal Code, the most appropriate punishment to 
award isa substantial fins acoordanoe with the 
means of the accused. Onwr Sinan v. ExrmcoR, 2l. 
P. W. B. 1911 On. : 19 


- 











8. 5I [—Atiempt to 
railway by & forged pass 
Perjury. Se Pasaz Oops, « 108.  —— 
Personal right—Assignment of rights 985 
Plaint—Amendment. See AMRXDXRKT oF PLAIT. 
————n0t signed by plaintif —Procedurs. 
Where a plaintiff omits to sign the plaint, bat signs 


only the verifloation, the platnt ought to be returned 
for amendment, or it should be amended In open 


Court; the plaint ought not to be rejected. s 


Basdeo v. John Smidt, 23 A. 55, followed. NAXD 
Lat v. Suanxev, 165 P. W. B. 1011 842 


Pleader—Professional misconduch—Vakalotnama 
purporting to have been executed by accused but 
reelly-executed by pleader—Punishment ' 254 


— Removal for misconduct—Reiustatement 
997 


travel in & 
. 590. 





Pleader and cilent— 4greemeni for fees not 
ix accordance with s. 28, Legal Practitioners Act 
(XVII of 1878) —Lien on olient’s money for the fees, 


The plaintiff sued her Plesder to recover a sum: of 
money deposited by her in Oourt but which the 
Pleader had withdrawn. The Pleader’s defence waa 
that he had a lien on the p on account of feos 
dus him by the plaintiff which the laiter had agreed 
to payy it was found, however, that that agreement, 
being contrary to the provisions ofgection 28 of the 
Legal Practitioners Aob, was illegal and unenforceable: 

Held, that the plo& of the lien was not en- 
tertainable. Kawist DEBI v. Kuertes Monax, 15 


Lu 


Pleader's fee— Certificate filed afler the date 
“first fused for hearing but before-the date the cass was 
actually heard — Whether certificate was filed in time 
—Üosts. 


The date first fixed for the hearing ofan appeal 


Was Octber Ist, 1909. As some of the respondents 


had not been served the appeal was actually heard 


‘on May 26th, 1910. The appellant, who had been: 


served with notice of the hearing prior to the date 
first fixed, did not file the oartificate of the fee paid 


‘by him to his Pleader until shortly before the 26th 
of May 1910: 


Hald, that, as there was no hearing of the appeal 
till may 28ih, 1010 the Pleader’s certificate for fee 


‘was filed wibbin time. DaXxBAR Birau v. KALYAN 
4 e M 


.BrxaH ° 4 


J 


Pleadings, amendmentof. See ÀAwawpurut. 





-$ Consideration recited not actually 
—~ Mortgage pnforces bla —Estoppel - 21 
Effect of not fmpeaching the informa. 
lity ofthe mortgage in the firet Court & the Grat 
"hearing 








$100 


Pieadings— conald. s : ] : 


~em Hairs of alienor agan akak to reaist a 
. Claim for possession by aliense on the ground of - 

, wanb-of neceasity—Plea «given up in the lower 
« Appellate Court cannot be advanced in second 


< appeal 
— Inconsistent plesdiag 930 


€ —Review application — Applicant to be 
. confined to the ground on which review is a&dmit- 
Cedo 427 
—— Buit for ren& only—Amendment of 

863 








~ pleini 





— Admission of a document im seoond appetl 
+ Discretion of too Oourte not to be interfered with 
i* second appea}—Document not produced at first 
hearing, effect of. i 
` Where a document is not produced by a party at the 
Arah hearing of&oase and the lower Courts refused 
to admit it on that ground, a Court of second ap 
ought not to admis it, especially when ihe ad- 
n of-the document in evidence would necessi- 
a fresh trial of the case. Jawaba Banal D. 
es Geant 289 


Variance —_Materiality — Adjustment of 


` aecount —Ntw cawas of action 


`: A variance between what is alleged and what is 
proved is immaterial- when ii does not relate to ap 
part of the cause of ection, or where ihe 
defendant has not been eae pares imb delenoe 
by the pleading. 
+, An adjustment of account is a new canse of ion: 
JALIM BrwaH t. Onooxaas Lar, 15 O. W. N. 883 540 


Possession. See Apvunsm Posamesrox. 








4 


— -—— ——— and ownership— Two disunct juris- 

tio conceptions 62 
i ——  - Progam ption—Jungis land 542 - 
——— — — — Tile—Bight of possessor to sue in 
- ~ sjectment, _ 537 








for a long time, sufficient for a decres 
- Disturbance of plaintifs long continued possession 
, by defendants, effect of—Tiths to hold possession 
< not sufficiently established, effect of. 


Heid, that where the plaintiffs and their anoestors 
had been in possession of larids for a long time and ` 
ihe defendants had disturbed them in their posses- 
sion, the plaintiffs were entitled to œ decree for 
possession although they had not been able to 
sufficiently establish their as mortgegocs 
according totheir allegation. Hus LAL v. d 
goede "os > 
Power~of-attorney—Power to draw bills 
`- —Right of agent to draw bills in his own name 79 


“Practice—Adjournment into Üourb—Costs 552 


ex — — —— Ancillary prayer failing — Claim for 
T cipal prayer not lost i37 


—sArrer ot witness during ihe course èt 





, trial 1001 
angga Burden df wrongly placed— 
e g to produce evi fot meong placed Pac 
5 the plea of onus— Wairer— Both parties 
u - 761 


i INDIAN OASES.” 
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- 


Practice-— concid. 2 S 


——— ——~ Üonviction under petticular socilon. 
Section not justifying conviction — Conviction maia- 
tainable on Other grounds — Benefit to acoused 139 

Oross-examination—Witnesses | 1007 

— Dismissal of sult on basis of evidence 

of a witnoss:— Bofusal to examine other witnesses — 

Pleadings—Inoonsistent pleadings 930 


Mit 








— — Dismissal of sult on pomt not raleed  . 
Dainaging remarks against witnesses— 





Chief Odurt’s power to PEDUREO widhi rema CE aa 
revision 577 


Disposal of property by Magistrate : 


.—=- Document admitted s Meal other side 
need not be prored—Insufficient PPAG 





of sult 


__-Frand—Otnsent-decree—A plication to 
set aside for fraad—Regular suit—Review-—Rule on 
_ motion 568 





Magistrate non-appesiable sen- 
tenae— Subsequent enhancement to make it S 


able 
Parda-nashin lint -Examination on 
commission—Hxemination in Chambers , 582 


—— — — — Point of law referred to Full Bench— 
Bowen GE Kali oe d ee SEN 132 


Rule granted on one only of E 
undar cah Rule on other ground, jf uf 





rr — 











———— —— — Buit for declaration —Decroe for arc 


sion 
Consent decres— Betting aside af decree—~ 
` Notice of mation —Jurisdiction. x 
A decree in a suit made by consent of all parties, 
whether preliminary or final, cannot be pet aside, 
varied, or altered by a -Judge on àn i Ra 
based merely on notice of motion. 


Irra v. Bhimappa, 4 Bom. L. R. 909 
Y velis Y 


W. B. 808, distinguished. : 


Ainmoorih v. Wilding, (1890) L. R. 1 Ob. D. 678, 
65 IL J. Oh. 482; 74 L. T. 198, 44 W. B 540, relied 
ApvocAT2-GüaxasSAL or BouBAY v. FABDOOKJ! 
18 Box. L, B. 398 - |... 356 
Bridence— Advocate omitting to cali 
evidence — Right to admit evidence after decision. 
Ifan Advocate takes the responsibility of B 
calling evidence, whatever his reasona for so doing 
may be, the case cannob be re-opened in order to 
diit such evidence after ib has a decided Roan 
Many Ba»wwmrt v. James Housuimg BDaxxrT, 4 Bur. 
L. T. 181. e . -779 


—— Upper Burma Courts powie to olip 
Upper Burma Rulings. 


B Courts in Upper — err by the tp. 
Burma VW NGA Tua Krx c. BxrmaonR U. 
Ed R. (1911) 1, 792 








Vol XI} 


_Pre-emption. See bone Laws’ Aor; PuxzAd 
PxR-XNPTION Act. 
880 


$——— Appeal—Valuatian of FN 
Custom or ooniraci——kvidenos. - 


In the Wajib-wl-ars of 1883, there was a mention 

of the t of pre-emption but the Wajib- 
of 1800. was silent about it. The land in mit was 
waste in 1808, In the Bettlements of 1807, 1806, 1813, 
the rillage was owned by .& single proprietor. Bet- 
ween 1B88, and 1800, the -proprietors rebelled 
e and the was resumed by the Government: 
Held, that‘ho custom of pre-emption existed in the 
ee LALLU BAM v. BAM GHULAM BAHT. 46 











— Joint asta ii favour of two persons — 

- Saat, ee Vendees—lhiri person wrongly 

' named ad tendee in the plaini— Correct vexdod 

` brought on record sd ete ON ARNAR 
Tamticthion, © | - 

ns a property on Brd 

: ES Pis T The Mm. gah in & wsuib for 


7 pre-emption both the yendees on tho 27th of 
F 1909. In the plaint he mentioned Jal Kishan 
and H y Ham as vendees-defendanta. Asa matter 


of fact, Jai Kishan was not the vendee but 
Shib Charan was the vendee along with Hirday Ram. 
Shib Charan's name was, however, brought on the 
record on the 8th of April 1900, by way of amend- 


ment: 

. Held, that Shib Charan was s party to the suit from 

tho date of amendment. As the sale in respect of 

ud r a ab a ht wasa joint sale, the 

quit was the vendees  - 
Habib-uliah v. arr ion “Pandey, 4 A. 145, followed. 

Maweas Birahi +. Higpar Bax, 8A L. J. 814 938 


usce ihe aN Law-——Looal _Law— 
Adoptios —Owstom— Village Ramsar - Formalities of 
` Hukavishadas Law M obeercod e 


Adoptiomis not by the Muhammadan 
Law bub there is a local custom of adoption which is 
fully recognised by the village community of Ramsar. 

Chapter II of the Ajmer Laws Regulation No, III 
of 1877 governs pre-emption suits in Ajmer Merware 
and by li. the rightof pre-emption is hot limited to 
N madis oe aay other sect. 

elationghip counts fora great deal in the matter 
of mption un under the Local Law: 

Where claim of pre-empiion po only on 
Muhammadan Law, the observance of certain formali- 
ties is almost indispensable, but where a Local Law has 
‘been enacted to ‘provide for = special oase -and no 
specific reference has bean made in that lawto such 
formaltties, their non-observarice cannot: be regarded 
'as rendering the whole law “nngatory. Ano 








———— Muhammadan Law— Second demand 
c made on the plaintif’s own ohabutra situated in the 
' villagi sold—Valid demand. 

' Held, thata second demand with witnesses made 


“on the pre-emptor’s own chabwirü situated on the . 


dc land of both the pre-emptof and the vendor 
in the village sold was a proper and valid de- 
mand. according to the Muhammadan Lew of Pre- 
* oniption. 
Kulsom Bibi v.Fokir Muhammad Khan, 18 A. 306, 
he to. Muman USMAN 4. MURAXXAD AB- 
L Quarroos, BA. L. J; 980 ^ I 


® 


X e 


oe 


GiiimkaL INDRÉ.- 


€ 
lio 
Preemption qai; Shae Fee a 


Muhammadan Law —-Taleb-i-mua- 
Mara hug shuffa hai", whether valid de. 
and. 
‘Immediately after a male, the ee mid 
three times “mera hug shuffa hai" to certain persons 
who were present st the spot and asked them to bear 








- witness. Then, without any delay, hetook the prica 


and offered it to the vendeo and claimed the property 
informing him af the fact that he had glready mada 
demand: Held, that under the circumstances, the 

words “mera Aug shuffa hat” amounted to s valid 
demand. 

, Muhkammad Abdel Rahman Khan v. Muhammad 
Khan, 8 À L.J. 270; 10 Ind Oa». 770, ed. 
MOHAMMAD Ninis Knin v. Maxapox Bur, 8 A. L.J. 
1144. ra 737 


= 








Owner of grove land wmassessed tò 
Government revenue, whether a oo-sharur, ` 


The owner of a grove land unaseosemd to Govern. 
ment revenue is not a co-sharer and has got no right 
of pre-emption although the grove land appeared in 
the village kAswat in a khata of its own. 

Muhammad Ali v. Hukam Kunwar, A. W. N. (1908) 
364; 2 A. L J. 783; 8 A. 124, referred to 


Ali Husain Khan v. Tasaduq Husain Khan, A. W. 


N. (1905) 219; 2 A. L J. 618, distinguished, Auwiz 
Sinan t, ÀKBAR 2I 


—— Property sold not in possession df 
vendor - Oudh Laws Act (XVIII of 1878), Ohap. I.” 


bid sty i a was sold which “ras not in the poeses- 
vendor ab the time of sale and-he had only 
& ubutu right to recover it; Held, shat the sale of 
such & right could nob be the subject of & suit for pre- 
emption under-Ohapter TI, of Oudh Laws cd f 


. Mirm Mohammad Abbas AH Khan v. À 
9 O, C. 86 and KAurahed Ali v, id Husain, 
9 0. 0. 8831, followed. 
Abdul Wahid Khan v. Shalukd Bui, 31 0. 406, | 
referred to, BÜKHNANDAN c. ParsHany 279 


Property re-sold to vendor prior to 
suii— Preemption claim, fadure of. 

Where a suit for pre-emption was’ brought viis 
time but the vendees had re-sold the property © to 
-the original vendor before. institution of the 

tion mik Held, that the re-tranafer was suff 
ag Jalan the claiin for pre-emption.”  - > 


Tahawwar Khan v. Macho Ram, 110, OC. 900; Kahna 
v. Dewa Bingh, 62 P. 1870; Raj, Natasn Rat v. Dunia 


Lom d 





odi 


. Pande, 32 A. 840, T À. L. J. 259; 5 Ind. Cas. 527; Amir 
"Hasan v. Musammat Sardar Pegam, 12 0. O. 2%; 


8 Ind. Cas. 546 and Idakat Husaw v. Rashid-nd-dia, 
340 A. 135; 8. A. L J. 70 A. W.N. (1908) 813, re- 
ferred to. Bmo OgARAW Sinen v. Barrai, l4 O. O. 
158 AN aaa 





— — — Resale as vislitubon of suit, effect 
af Transfer of Pioperty Act id 1883), s. 63— 1 raws- 
Jer pendente Ute. 


The re-sale of property to the vendor after the fn. 
stitution of & pre-emption sait does not affect the suit. 
Ghesita v. Gobind Das, 80 A. 467; 5 A. Lyd. 47; A. 


' W. N. (1908) 231, followed. KADAR Nate *. Bar 
9 - Bxasaxt Lat . “646 


110) 


Pre~emptlon— conta. ^ 


—— — — Wajib-ul-ars— Oonsiruction:-— Cus- 
tom or contract—Village ssttied with Birt-hoiders— 
Kaiflat Shirista Nimat woiwng only one propristor 
— Presum pt ion, whether rebutiod. - 

The wayid-ul-arais of 1888 and 1880 of a village 
held by Birt-holders raised a prima facie presumption 
of custom of pre-em To rebut that pre- 
sumption the Kaifiat Shirista Nyamat was produced 
which noteiethat there was only one prietor 
ever since 18023, The cet bal been 
settled with the Birt-holders who paid a yearly 


t 





allowance as malikana to the one proprietor who |. 


was a Raja The village was thelr ancestral 
Birt and a number of Biri-bolders had signed the 
wajib-w-ars of 1838 : 

Hold, that a custom of pre-emption did axis in 
the village and thet the Kasfat Shirista Nisamat in 
this caso was not sufficient to rebut the presumption 
of custom which arose from the twaj1b-wl-arcis. 

' Raturaji Dubass v. Pahlwan Bhagat, 83 A. 196, 7 A. 
L. J. 1040; 7 Ind. Oas. 680, referred to. Ramu Bar 
v. Bavincor Misir, 8 A. L. J. 947 258 


— —— — Wajib-ul-ars—Construction — Right 
to sue, when commences. 


A Wajib-wl-ars contained the following clause as to 
pre-emption: “If any co-aharer wishes to mortgage 
or well conditionally or absolutely his share, he can 
transfer ib for the price that may be offered him by 
others, first to a near co-sharer, next to other oo- 
sharers in the patti and 1n case of their refusal to his 
near co-sharer in another patti und should thay also 

refuse, thon to other co-sharers in the mahal and 
sa Satay esl ER If the share of any co-aharer be 
mor or sold conditionally to a stranger and he 
be unable to redeem, then any of the oo-sharers in 
his patti may, if the term of the morigage is abont 
to expire, pay up the money and take possession and 
when the mortgagor or his heir has paid the money 
in accordance with the condition of the deed between 
the original mortgagor and the oo-sharers entitled, 
he may entor.into possession”. A co-aharer mortgaged 
his pro by way of conditional sale prior to the 
19th of June 1907. On the 10th of June, the mort- 
gages obtained 6 decree fo: foreclosure on the strength 
of the m . Subsequent to the foreclosure 
decree, the plaintiff, a oo-sharer entitled under the 
Wajib-wl-ars to pre-emps, bronght this sult for pre. 

‘ empéiont ' 

Held, that the plaintiffs! right to sue accrued ` as 
soon asthe mortgage was made and nob when the 
foreclosure decree was obtained. 

Alu Prasad v. Bukhan, 8 A” 610; Gaya Bharthi v. 
Lakhmath Rat, 20 A. 108 (F. BJ), referred to. Rasa 
BAM Bixen v. Pans Raw SINGA 6 


Wajib-ul-Arz — Construction —"Hisse- 
dar deh,” meaning of—Perfect partition, effect of. - 


The Wajtb-wl-ars of a village prepared in 1272 X 
contained the following provizioss as to pre-emption:— 
“Agar kisi hispadar ko hakiyat apni bai wa reka aur 
murtahin ko rehn dar rehna karma ho to bawakt ital 





ee ee 





ke laxmi hoga ke pakfe apne hiseadar kati ko ane dar- ` 


~ purat inkar wake dusre hi r dah he khabar dekar 
bakimat wajib bat warehn kare’. Subsequent to the 
preparabon of the Wajib-ul-ars, the village was divid- 
ed by perfect partition into several mahals; 


^ 


INDIAN OASHS.. 
l Pre-emption—oontd. | . 
^ Held, that the words “hissadar deh” meant sharer in, * 


28 , strangers simply. 


| 
i 


: tie 


the village and the perfect partition had not thee 
effect of converting 1t to mean a co-aharor in the mahal. 

Dalganjaw Singh v. Kalba Singh, 28 A. l; P v. 
Jiwan Ram, 93 A. at p. 289; 7 A. L. J. 188; 6 Mmd. 
Cas. 17, referred to. 

Per Karamat Husain, J.—Deh is a Hindi word and 
means a definite area of agricultural holdinge- with 
houses upon it and g thus a physical unit, Mahal is 
& corruption of an o word and isa legal term 
meaning any local area held ander & separate engage? 
ment for the paymant of the land revenue. Deh and 
mahal are two distinct conceptions. In one,deh there 
may be several lsandin one mahal there. may 
be several dehs rtiona of them. It, however, 
sometimes happens thai a deni aba OF eal eae 
deh aud also one This isa pare acoldent and 
must not lead to thé erroneous notionsthat when the 
terme deh and mahal may be predicated of the one 
and the same area cf lang they become n ESI 
JIWAN RAM v. TIYApI au, 8 A. L. J. 1072 - 305 


a — ——  Wajib-ul-ara—(OConstruction —' His- 
sadar karibi”, meaning of— Preferenhal right bet- 
sceon relatices of tha dth and Tth degrees —Proof.— — 


: The Wajib-ul-ara of a Vra provided that on 
property being erred ib 

to & Adssadar karibi! and {hen to a Asseadar thok. The 
plaintiffs were led inthe 44h degree and the de- 
fendants in the 7th degree to the vendor: 

Held, that the pl&intiffs had failedto proves pre- 
ferentia] right over the defendants. ATAULLAG v. 
SHAMSUDDIN. | ` D g 8 
—— — — — Wajib-ul-ars —Coasiructios —H isse- 

dar karibi— Nea: in blood—Praferential right. 


In village there|was no thok nor patti but there 


was only one bhais. In the khata, however, there - 


were se be groups. of co-sharers whose mem 
collected thelr of the profits as a group. 
Wajib-ul-ar of the village set forth that at the time 
of tranafer the property was first to be offered toa 
nearer oo-sharer (hiusadar karibi). Relying upon 
this documegt alone the plaintiff, who wag à eblood 
relation of the dor, brought this suit for pre- 
emptlon against dee who was otherwise on 
equal footing with lim. 


Held, thas the plaintiff had ho preferential right 
to pre-empk Jagnatr Misra v. DALTHAMAN 286 


Waj ul.arz —Üonstruction — "Hisss- 
dar sharik milkiaf," meaning of. ia 


The TVajib-ui-arx|of & village in 1833, gave a right 
village against 





of pre-emption to aico-sharer in the 

In 1887, the right was frst givan 
to an own brother qnd secondly ton Atveadar sharik 
1 a hisadar sharik milkiat would 
the property sold. HaksBANI 
v. MuHaxMaD BDD 576 


———— — — —— Wajib-ul-ars— Custos or contract 
—Presumptioh —Kaifiat ahrista nimmat—Reduiting 
* | | 


In & pre-emption sult in order to prove custom 
plaintiffs relied on the wayit-ul-ers of 1865 and of 1888 
which raised a prima facie presumption as to custom, 


- In’ order to rebut the. presumption the defendants 


e - o 


! * 
| , 

| 

i 

| 


should first be offered, 


VoL XI] 
Pre-emption—contd. n o 


° prodgood Kaiflat Sheista, Nisamat and Kaifat Mah. 


From these two latter documenta it 

thal up to 180687, thatis, until the ` British ocou- 
pation, the village was waste and without settle- 
ment; thas from 1210F up to 124€ F. it remained in the 
hands of muacddare and that from 1244F up till 1865 
A.D. there were no salos. It didnot, however, appear 
irre bapa had taken place between 1210 F. aid 
1244 


Held, shat the documenta were nob sufficient ‘to 
*rebub the preanmpiion arising out of the entries of 
ihe wajsb-wl-arais. 

Held, further, that the bare tact that the land 
was held revenue-free for some period wouid not 
prevent the growth of the custom of pre-emption dar- 
ing that period. RADRI Nata v. Raw Baru ^. 238 
— Wa jib-ul- "ari Fvidence— Custom or 

contract. 4. 

In 4 pre-emption suit. based on ougtom ‘the plaintiff 
prodnoed the Wajib-ulars 1897. This dooument 
prone for pre-emption bit In the very sume clause 

L went on to provide for every class of transfer. Ib 
provided that the property of a deceased owner 
shanld be divided amongst his sons according to the 
number of wires, it further provided that if a widow 
did nob marry again: she should have somplete power 
to transfer: 

Held, that this was quite insufficient to establish 
the custom of pre-emption set up by the plaintiff. 

Thakur Anant Singh v. Thabur Durga Singh, 87 I, 
A. 191 at p. 196, 14 O.W.N. 770, 7 A.LJ. 761; 12 0, &4. 
890; 13 Bom. L. E 50% 8 AL L. T. 79, 1 M. W. N. 

20 M. L. 4, 00% 82 A; 383, 7 Ind. Oas. 787, bora 

to. Kumat: KgAX v. Umpa 316 

———— Wajib- il-arx —'Qarasbatdar | REDE 
meaning of —Preferential right. 


The Wajib-wl-ars of s village gava a right of pre- 
empon to three classes of persona: fesit near relativos 
(garabaidar qaribi), secondly, near co-sharers in the 
same thok, thirdly, oo-sharer in another thok, Both 
tho vendees and the pre-emptor were oo-sharera.in 
the same thah, but the latter was nearer in blood to 
the vendor than the former: Held, that the DE. 
had o preferential. right. Ninno CRABAN v. 

Bay. 274 
ee Wajib-ul-ars—“Sharik deh”, meax. 

ing of—Oonstruction—Portition. f 

The words ‘sharik deh” taken in their. naturel 
mpaning imply that the co-sharer in question tabi 











with the wendor.in the. sme unit of the vil o. 


'Giwga BaHar v. IxpABJIT - BIMGH 
Na) akarana Shurkai deh’, moan- 





ng of. 

The words “shurkad deh’ taken in their natural mean- 
ing imply thet the pre emptor in question must be a 
partner with the vendor in tho same mahal Gaxaa 
Narain t. PAgBHU KURMI 320 


ELCHE decree — Morey deposited by pre. 
amptor—PreSsmptor put in possession of properpy— 
Money recovered Sy a Magistrate 
fine due from vendee—Pre-emption Uecree reversed 
on appeal — Vendee, whether entitled to get bach pos- 

etttsion without depositing. in Court ths money 
_ which had gone towards payment of his fine. 


. The respondent obtained a decree for pre-emption 
against the appellant and another person on payment 





GENERAL INDEX. . ` 


. property was one-half, ap 


im payment of 


1108, 


Pre-emption —oonolà. 


of Re. 1,600. The money was ped into Court and. 


the dearee-holder took on of the 
The appellants, however, did not with 6 
money, && they had appealed against the decree. 
Their appeal was successfal and the respondent's 
suit was dismissed. While the appeal was pending. 
one of the appellants was oonvioted of a oriminal 
offence and sentenced to pay & fine. The Magistrate 
ag ome to know thas Hz. 1,000 had been.peid 
into Oonrs and that the acoused's share in the 
lied to the Bubordinate 

udge for the payment of 800. The Bubordinato 
Judge mado over ths money to the Magistrate and 
the te credited the money towards the fine. 

ary L by the appellants that they should be 

put into possession of the property the Subordinate 
Judge ordered that they were not entitled to pos 
rane until the sum of Ra 800 was deposited in 

urt 

Heid, that the appellants were entitled to take 
poasession of the property and their right toit could 
not be affected by the Subordinate Judge’s order. 

Heid, further, ie the Bubordinate Judge was en- 
tirely wrong in paying the money to the 
before the disposal of the appellant's appeal in the 
preemption case. Harpan Husarn v. GHasiTI Brar 








“ing--Finding reversed Ly Appellate Court— Decree 
without ‘considering ,defendant’s objections to 
_ other findings — Practioo—Appeal—Revision 41 


Premature sult—Limitation not commenced 


Prescription—Fishery—Private right—Tidal 
and navigable rirer— Grant from, Orown—Exoln- 
` sive right how obtalnable—Proof of enjoyment 
openly, publicly, peacefully, etc 180 


Presumption of death. Ses Hrinanon Act, 


, s 108, 
— — ——— Hvidence, withholding of 993 


EN — — Possession — Husband and wife— 
Gift. 


534 
—— — Propert y in possession of widow 
"—Presumption: of h d's ownerahip 
——— —— — — Title —Possearion— Jungle land 
542 


Principal and Agent-— xxkaddom gumashta 
iý of— Duty of mukaddam—Tiabllity of 
mukaddam for the omissioh of gumashta—Mukad. 
dam receiving information of non-bailable offenoe— 
Agent’omitting to report-—Mukaddam, duy of, to 
report 785 
Buit for acodunt by princl. 
pal against agent—Oounter-claim of agenb- Bepa- 
rate suit by agent for money alleged to be due— 
Trial of both suite, whether should be E 
—Btatemetft of acconnt — Proof IGI 


——— ——— — s— Agents signature to promis.‘ 
sory-note per proc—WNotice io holders of the nature ` 
and sateni of the agents Guthoniy —Hiadu Law — 
Joint tradfhg famüy—Posilion ind rights of minor 
partner — Liability . of minor, aad his estate for acts 
dons by the manager —Position and rights’ of a minor, 
sole owner of a trading concern—Tdability of minor gor 

acis dona by guirdian— Benefit to mitor —Power-ot. 

















227 
Sult--Dismissul of suit on one find- . 


. 434 


"- 


- 


T104 


Principal and Agent—oontd. ECL 


' attorney —Power lo draw bilis—Hght of.agent to draw 

bills in Ais own woma— Eaghi of guardian to indemnity, 
c as against the minor's assests—Rights of creditors to 
. procesd agatnst the minor's estate, - 


< Where an agent, in whose favour tho guardian of & 
minor has executed a power-of-attorney, signs a pro- 
note “per proc", the holder must be deemed to haye 
notioe of ihe power and its contenta and pf the fact’ 
that the busifess belonged toa minor, and of the 
qxtént of the agent'a authority under thé power. 

The nature and extent of the liability of & minor 
member of a Hindu trading partnership, for acta done 
by thè nu A are different from those of 
a minor who is the sole proprietor of a trading concern 
for acts done by his guardian. 

` Minor mémbers of & trading partnership are bound 
by bills or notes drawn by managing members nob 
only in'the carrying on of the busineas bub also on 
uh bills or notes giren by them for purposes un- 
connectéd withthe business. 

* In buch cases, the minor's liability is limited to his 
ahare ic. the Business on the analogy of section 34 
of the Indian Contract Act, 1873. * 

* Ragunathjee Taruchand v. Bank of Bombay, 34 B. 72; 
9 Ind. Cas. 178, 11 Bom. L. B. 258, followed. 

. Ramlal Thakwsla. v. Lakshmi Chamd Munirom, 1 
B. H.-C. R A. 51; Johwrra Bibee v. Sri Gopal Misser, 
1 0.470 at p. 475; and Saabrabhas v. Maganlal, 26 B. 


908, referred fo 


t Whore s minor is the sole owner of the business, he -= 


ip not bóund by thé acts of his guardian, unless such 


ots were :donefor the. benefit. of the minor. The 
yula applies whether the minor acquired his right to 
the nea’ by birth and survivorship or by inherit. 


anoe or bequest. 

In India a widow and natural guardian may pro- 
perly carry on a.famfly business belonging to e 
minor through a manager. In such a case, the guard- 
fan, and not the mindr or beneficiary, on whose 
behalf the business is carried on,.is the person per- 
gonally liable on contracts entered intó in the course 
ot- the businexs- LM 


7 Joy Kristo Cowar v. Nittyanand Nundy, 8 0.783; 
§ O, L E. 440; BkboucNers v. Tüpper, 11 Moore P. O. 
198,5 W. R. T97, referred to, © ———— 7. - 
-Wughea Rajeanghi v. Sheth Masimdim, 11 B. 651; 
14,4. A- 89; Indur Chander dingh v. Radha Aishors 
Ghose, 10. 0.507; 10 L A. 90, referred to. 


' The however, 1s entitled to indemnity for 
{ities properly inonrred only ont of the assets ‘of 
aa esnbarked imc the business, Similarly, cre- 
ditors who have no right of direct recourse against 
the minor 
such right of indemáity, proceed such assets. 
In ra Johnson, 15 Oh. D. 548; 40 L. J. Oh. 745; In re 
Evans, 34 Oh. D. 597, referred to. 

The words of a power authorising an agent to enter 
ipto any contracta ow agreements ofany kind with 
any other person, creates’ no bower ih the agent to 
enter inton tramaction with himself. 

` Btiinbach v. Read and Co, 63 Am. Doc. 648; 11 
Grattan 281; Jomenjoy Dg ga v. Watson, 9 App. Cas. 
561 at p- 560; 53 L. J. I» O. 80, 50 L. T. 411; Bank of 
v, Macleod, 5 M. L A.J, referred to. Sanxa 
KRiSumAMURTBI v. Tum Banx or Bcxxa, Lo., $ M. 
e W. N, 855 | | DE : i 79 


eo 4 Mama ah b o ov a 


4 
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_or his estate, ban, where the guardian hag 
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* 
I — Debt, satisfaction Of ^ y 
j + 

. 4., B. and O. jointly and severally owed a debt to 
the respondents. A. died and the respondents agreed 
to take a hoat of hia in full satisfaction of the debb- 
dueto them. C. was askod by the dents to 
bring the boat and hand it over to them. C. 


- —— —À tte 


~~ = 


Principal and Agent—cansld. 


~ - 





debs. It was contended that O. becnme the 
of the respondents‘ and delivery of the boağ to 
amounted to delivery to the respondents: Ir 
- Held, that 0., being one of the three qipals who 
as an agent 


cowed the debt, could not be consid 
for the respondents. It would have been a different 
matter if C. had been a Bawa Atma v. 


é stranger. 
ARUXNACHELLAM Onertr, & Bor. L. T. 197 


Priorit —Chatge—Landlord's charge for rent, 
nature of—]oney oclalm-—Incumbrance osherwise 








: binding on land 694 
- *by subsequent mortgage— 
- Intention of alive prior security preamnexd. 


-——Marigage created subsequent io deoree for sale— 
Redempiion by subsequent mortgages '\ 865 
— —— —— Life Insurance Policy — Assignment — 
` Deposit —Notice+ Possession . 984 
—— ~— Mortgage—Bale— Purchase by ah mie 
in exeoution—Previous pavchase fg axecution of 
- money decree— ty of title BA 
—— Subrogation — Payment to two mort. 
. gagooa —Priority over third mortgagee " 649 


Privy Council Appeal — Admission by 
special leave—Power of High Court ‘to stéy ,eXoou. 


tion x dc ut "uM 
- to àppeal-]Decreo 





—— — leve 
decision ` of ` Court’ below —. Reasons 
- different—Bubsitantial question o£ law ' ^ 159 
anaa L-- High Oowrt- Rotini Rer 
` sal of order that petitioner entitled to sue as pauper, 
` — Wani vof cause of action—Oiril Procedwre Uode. 
` (Act V of 1908), 4. 100 cl. (a) —" Final order passed 
o» appeal," ] 3 : : 
' Where thé lower| Court held thas the petjioner 
was ontitled Lo malin forma pauperis, Buk thé High 
Court, in the exercise of its rerisional juried! y 
dak cue orderjon the ground that 





on, 
elleguflons 
of the tioner did not dikaldee s cause of ER ahd 
not oh the ground the petitioner is not & pauper: 
Feld, that the order of the High Oourt wara Angli 
order passed on appeal within the meaning of clause 
(a) of section 100 of the Oiri Procedure Code, 1983, 
and an appeal -from it Hes to the Privy Council. — -- 
Secretary of State v. B. I. B. N. Oo., 0 Ind. , 188, 
18 C. L. J- 00; and |Garatmoni Debi v. Bata Krishaa 
Banerjeo, 10 O, L. J 880 ; 4 Ind. Cas. 459, reliad upon. 
. Secretary oj Stat&. v. Jello, 31 A. 188, referred to. 
Harsa ÜHANDRA 9. Nawan BAHADUR or MURAHID- 
ABAD,13 C. L. J. 688,16 O. W. N. 879 | 


Probate. 8e PROBATE AND ADMINISTRATION ACT. 


-——— — Gant of Probate— Effect of Probate on 
_question of titie— Whether Probate proceeding is a 
bar to a sult in Civi Oourt on question of title 


—— manah 





Mohuntship—Devolution of trust— Whe- 
ther document thentary—FPartial admisafeff of 
iuc Re ein hen legal .. 7 en 152 


Í s 


| e 


Vol. XI] 
Probate and Administration Act 


ae of 1881), s. 30 - 








Y —  — $8. 39—Grant of Probate. 
—Effat of Probate on question of title— Whether 
Probate prooeeding is a ber to a suit in Civil Court 

- on question of title 235 


Procedure. Bes Practics. 
Professional misconduct. Se Praipsz, 


Prohibitory ` order — Jndgmont-debtor’s 
debtor not residing within jariadiction—Debt P 
e able outaide jprisdiction Er T 


Promlissory-note —Interpat —Hate spoci 1 


(ag t a 








Suit on promissory-note 
exécuted abroad but endorsed within ird 0 


the Court 
eic — Üonndergatxon — Oreditor’s 
forbearance to sue a suficient consideration. ' 
Where a note was by five persons in 
consid of old debta Incurred by only three of 
them and where ona suit brought on the pro-note, 
the other two signatories pleaded denial of receipt of 
any consideration: ae 
Held, thas as the two contesting defendants were 
closely related to the actual debtors, the creditor's 
forboarance to sue the latter was a auffücient con- 
sideration for their promise Me. Ky4 Yurr v, KARU- 
PAN-Oumrty, 4 Bon. L. T. 156 773 


Property, meaning of — . 23V 
Provincial Insolvency Act (lll of 
1907}, 88. 2 (e), 13 (2), 16 (3)—Goods is 
possession of insolent as commission agent— Receiver 
— Reputed ownership— Restoration of goods to true 


Olner = J 








As a commission agant has a disposing powet which . 


he may exercise for his own benefl& over goods 
entrusted to him for sale; such goods are hig prope. ty. 
for the purposes of the Insolvency Act and en 
intsrym receiver can take possession of them as his 
property in insolvency proceedings against him. 

Ha parte Hubbard, (1898) 17 Q B.D. 690, 855 
L J. Qs B. 400,59 L. T. 172; 85 W. R 2,8 Morrell 
246, relied upon. 

Bat where the circumstances clearly indicate that 
the commission agentis not the “reputed owner” of 


. ihe goods, his principal is entitled to a restoration of - 


the goods. 
In re Smasth, (1870) 10 Oh. 566; 48 L. J. Bk. 81, 
89 L. T. 049; 37 W. R. 885, referred to. | 

‘The doctrine of reputed ownership impHos that ihe 
owner has unoonsclously allowed to remain 
in possession of the insolrent and so enabled him to: 


GENERAL INDRA, 
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Provincial Insolvency Act—vontd. -` 


An order of adjudication cannot be refused oh 
the ground that the debtor has commitied an act of 
bad faith. : ` 

Mi Bu v. Nga Po Saing, 11 Ind. Oae 748; U. B. H. 
(1911) I, 84 Uday Chand Mais v. Ram Kumar Khara, 
15 O. W. N. 218, 7 Ind. Cas. 3904, Samiruddin v. Kudu- - 
moyi Dasi, 13 O, L. J. 445,7 Ind. Oas. 001, Gérwardhari 
v. Jat Narain, 82 A. 645; 7 Ind, Oas. 39, followed. 

Nathw Mull v. The District Judge of Benares, 82 A. 
547; 6 Ind. Cas. 870, dissented from. Nda NANG 4. 


Mi Bu, U. B. R. (1911) 1, 86 © " 

—— —— 15, 16, 43—" Any 
other sufRcient cause — Adfudioation, order of— 
Acts of bad. faith-—Procedure on debtor's application— 
Pumshment for acts of bad fasih. pot 


The words “for any other sufficient reason” in 
section 15 of the Provincial Insolvency Act must be 
read with the words ‘ds satiafied by the debtor" and 
have.referenoe to petitions presented by orsditor& _ 

A Court is bound to make an order of adjudication , 
if the application is presented by-the debtor and the 
Oourt is satisfied that ho is insolvent and of the 
maiters referred to in section 6 (8) (a), (b) and (c). 

An order of adjudication cannot be refused on the 
ground that the debtor.has been guilty of acts of ba 
faith. \ ’ = 3 

The question whether a debbor has or has not oom- 


= BS 


“mitted acts of bad faith should be determined hy A 


Court, not at the preliminary stage when the order o 
adjudication has to be made, but at the final stage, 
when, after the order of adjudication, an application ig 
made for an order of discharge. : 
Ta re Aranvayal Sabhapathy, 20 B. 207, distinguish, 
ed. | | 
Nathu Mull v. The District Judge of Benares, 32 A. 
647; 6 Ind. Oas. 870, dissented from. 
Uday Chand Maiti v. Bam Kumar Khara, 15 O. W; 
N. 318; 7 Ind. Cas. 804, relied upon. í 
1f an insolvent has committed acts of bad faith, he 
can be sentenoed to ono year’s símple imprisonment 
under section 43 of the Act or the Oourb may merely 
refuse to grant him his Mi Bo v. Nea Po 
Bavxe, U. B. R. (1911) I, 84 2:020 743 
— — m B, 16 743, 745 


c ss: 16 (2), 28 (1), 
45 (3) - Uontract Act (IX of 1872), ss. 128, 187, 
199—Surety, ability of —Omission of creditor to 

debi in insolvency proceedings against principal 
debtor—BSwrety not discharged—Right of surety to 
prove in bankruptcy contingent Habusy. , 
Bection 16 (2) of the Provincial Insolvency Act does 


not preclude a creditor from suing the surety of hi i 
insolvent debtor, even though the creditor has wil, 





get moro credit in his business than he is antitled to. fully bmitted to prove his debt in insolvency pro- 
But where this is not.the ocaso the goods willbe ceedings. The contingent liability of a surety, who, 
restored to ownsr. In re Messrs. KADIRBHOY Ismaits: has not been called upon to pay or has notin fact 
Lotu, 58. L B 78^ 7 I4 paid, forms a debt provable in the bankruptcy of the 
sisi —-—— s. 13 (2) 14 principal debé&r. eee 

; ui Inre Blackpool Motog-Oar Oo , 1901) 70 L. J. Oh. 
UD —, 88. 15, 1G—Adjudtea- 41, 10h. 77, 49 W. B. 124 8 Manson 193, followed. | 
iod at qi bad ais 4" aher. suff- There is no duty incumbent on the creditor to 


The words “enfiicient cause” in 56 eion 15 have E prove his dejé in insolvency. GOPAL i SAPAR TT 








e e maan 











rgference to-petitions presented by creditors, 4 e om SENE: "se16(3  " 'I4 
Ife Oonrt is satisüed that the debtor has a right = 

to present a petition to be declared an- insolvent, it —.—~ — —3-—— 8. 24 — Volmtary pa 

must pass an order of adjudication under section 16. ' ment, testa for determining 9 


* 


a? 
% 
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Provincial Insolvency Act—cncld |. 
8. 28 (1) Olt 
— decree» para of assets by dE before ation: 
tion of $ tor as insolceni— Right of ionic 
, tron-credstor to the money —Prionity. 


Where an execution has prooeeded further than 
aitechment and the judgment-creditor has realised 
asscts by salo or otherwise and the proceeds of the 
‘sale have heen peid into Oourt before any adjudica- 

"Won order has been passedon the insolvency appli- 

cation of the judgment-deptor, the execution-oreditor 
is entitled to the money In preference to the interim 
receiver. 

Jetmal v. Ramchand, 20 B. 406; 7 Bom. L, B. 488; 
In re Owrtcys, 17 Ch. D. 653; 50 L. J. Oh. 601, 44 L. T. 
091, 20 W. B. 575, relied upon. BasanMAL t. E d 
OHAND 
Ell ieee UB dg 743 

s.45(3) | OIF 
8.46 — Civil Procedure 
Code ~ Code (Act XIV af 1883), s, 853-— Order refusing set-off 
—Insolvency proceedings — Appeal — Passing of Pro. 
tincial Insolcency Act after commencement of insol- 
vency proctedengs, effect of - General Olawses Aci (X 

of 1807), 1. 8 (c). 

The rule laid down in section 46 of the Proin 
Insolvency Act disallowing an pis against an order 
refusing a ret-off excepi with 
District Court or the High Court, lis no application 
where the insolvency procgedings commenced before 
the Provincial Insolvency Act ca&meinto force. The 
right ofa in such cases is regulated by section 
853 of the Civil Procedure Oode, 1882. 

- The Colonial Sugar Refining Co. Ld. v. Irving,(1905) 
A. O. 869, 74 L. J. P. C. 77, 92 L. T. 728, 21 T. L 
E. 818; Kalinga Hebbara v. Narasinga  Hebbara, 2 M, 
W. N. 148; 9 Ind. Cas, 087, 0 M. L. T. 250; Nana v. 
Bhekw, 82 B. 837; 10 Bom. L. R. 880, referred to, 
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BALIMMAMMA v. VALLI HussANABHA Baars, 10 M. Le 


T. 78 91 M. L J. 764, (1011) BM. W. N.99 653 


8. 4O— Time required for 
obtarning cepy of the order appealed against, whe. 
ther canbe excluded tn computing the period. of 
limtfation—Limutation Act (IX af 1908), ss. 12, 29. 


Section 12 of the Limilation Act, 1908, does nob 
apply to & case arising under the Provincial Insol. 
vency Act, 1907. Mies i the time requisito 
for obtaining a copy of the order passed under the 
Insolrency Acta which an appeal is preferred 
to the High Court is not excluded in computing the 
‘period of limitationas giveh in section 46 of the 
Provincial Insolvency Act, 1907. 

Behart Lal Mookerjes v. Mangola Nath Mukerjoe, 5 
O. 110; 4 O.L.R. 871; Nagendra Nath Malih v. Mathura 
Mohun Parhi, 18 O. 888, referred to. 


mA ET A HÀ —— M Waaa 


Bem Prasad Kuri v. Dwarka Rai, 23, A. 977, dis- 
tinguished. JUGAL qn SHORE v, Gv ABAIN, 8 A. 
L. J. 888 s 197 


Provinclal Small Cause Courts Act 
s ge ee EET 
TORR dS -ETTOR t 
ton— Discovery of dh abah; docum ini Rcino 
ke of High Court to interfero with aw order reject- 
4 


INDIAN OASES, ` 


ermisaion of the 


Tak m Art. 29 


péfition for review —Bmall Caso riii — Ola fo 


[1911 
Erovincit SMAU Cause Courts AC 


andini ba NO TUm IONAT CIE on taking baring 
dep kaon ala d 


Although-in the case df o review by an ordinary 
Oourt, the High Court would very rarely interfere 
with an order rejecting an application for.review, yet 
the revisional j ction of the High Court is vory 
much wider when the lower ‘Court exercises Small 
Oause Court jurisdiction. ; 

It is e sufficient ground for review that.the Small 
Cause aby eo a a claim is not 
in the nature of a Small 

The fact thaten Important document: containing 
an admission of liability’ by the defendant, came to 
plaintiffs knowledge subsequently to the decision of 
the case, isa cient ground for review.. Where a 
partnership has been already dimolved and accounts 
taken, anda book entry bas been, made for an as. 
certained sum , orna found to be due by one 


partner to another, to recover this sum isa 
Bmall Cause Suit. ii MUHAMMAD v." MUHAMMAP 
Zaxari, 140 P. W. R. 1911; 106 P. L-R. 1011. I5 





— ——r B. 25—Revision— Correc. 
tion of error in procedure— Whether good grownd for 
inter feronce— Practice, l 
Under section 28 ofthe Provincial Small Cause 

Courts Act, it is the practice of the High Court 

not to interfere merely for the purpose of cor- 

recHng proced where substantial TC hes 

been done, JAMAN v. Narain Das, 8 A. L. J. 029 


259 
—_- m — —— 8. 32 (1) Q- Small 
Cause Suit instiiuted tn Court of Munsif without 
Small Oause| Court powers —Subsequent wcestment 

«ith Small Cause Üowrt powers— Trial of suit— 

- Ordinary mii. 

The terms e 82 (2) of the Provincial Small 
Cause Courts aro imperative and provide that 
nothing in ipae sub-section applies to suits 
instituted or proceedings commenced in Small Cause 
Courta before date in which they were invested 
with that juriadiction. . 

Therefore, where a Smal! Cause Bult was instituted 
in the Coyrt of a Munzif without Small Oause Court- 
powers but such powers were subsequentlyecon- 
ferred ùpon him: 

Held, that the mit ought to bo tried as an aidin 
suit by the Munsif. 

Kawleshar Rai v. Dost Muhammad Khan, 5 A. 274 
and Mangal Sen v. Rup Ohand, 13 A. 324, distin- 
guished. DUXGAR v NANBA, 145 P. W.R. 1011; ay 


P. L. B eu — 

—— Sch. Il, Art. 13— suit 
fora land | ce Small Cause suit—BSecond appeal. ' 
A suit for the of land cess is not within 

Article 18 of, Ach IX of 1887 and is, therefore, a. 

suit of a Small Cause nature: tently, no second 

appeal lies from & decree in such a suit. 

MAHARAJA OF VIKIANAGARAM *. KOTA” Vaarna, 10 

M. L. T. 107; (911) 3 M. W. N. 189, 31 M. L J. 819 


76 
15 


——————————— Art. 31 — Suit jA 
damages for treepase—Jurvediciion of Small Cause 
Qouri—Bwall Canes rut, i. l 


at 











+ 


. 


s LI 


* 


- ORSO 
Section 21 A'(3) provides only for applications to” 


“VoL XT) = 


Rrovinclal Small Cause ‘Courts Act 
e -—-ooricl 


x "Where the salah a suit for damuges.f0r tros- 


pam recited’ that the defendants who were not in 
possoasion carried away ‘the standing crops ofthe 
pleintiffs who were in possession prior to the trea- 
pass, the damages being measured by the landholder’s 
share of the standing crop,to which plaintiffs wore 


^ entitled: 


Held,” that the suit was cognixablo by the Small 
Cause | Court. 
. Annamalai v* Subramanyan, 15 M, 298, followed. 
Veiis How v. Muth» Aiyar, 18 BE L. J. 88, not 


appro 
Pu Y Aithurusu Bowthar, #5 M. 108, 


referred to. 
Damodar Gopal Dikshit v. Chintaman Balakrishna 
Farve, 17 B. 43, dis ished. Ramu Aryan v, Swami- 


NATHA Irar, 2] M. L. J. 443, (1011) 3 M. W.N. 31 


di s Policy. See Onawrratr; Coxteact Aor, 


Pu Gani, principle af edis "792 


Pu Mr Allenation of Land Act (XIII 
1900), s. I — Iemitation.— Commence- 
S4 4 information -—Jurudiobhon — Oompro- 
mise decres—-Proper Court—Eaolusion of time spent 
in mg d rr T, ey ee a i 
tion Act (IX oj 1908), a 


' An application by a Deputy pore against - 
in contreveniion of the Punjab. 


a decree 
Alienation, of Land Act must be made within two 
months of the date upon which the Deputy Oom- 
miksioner is informed of such decree: Section 31 A 


-of the Act does nob limib information to receipt o: a” 


copy of the decree from the Civil Court. . 

. Therefore, where a Deputy Commisajoner receives 
information of such a decree by means of a report 
from the Revenue Assistant, the limitation for 
applying against the deoree commences from the date 
on which the Deputy Commissioner is informed by 
the Revenue Assistant. An application against a 


on a compromise cannot be made to the’ 


passed, 

Divisional Judge as no appeal from such- decree 
lies tọ his Court The proper Court to apply to in the 
of & com decres is the Chief Court. 


the OCourt competent to Interfere with the first 
Court's decree on appeal. or revision. 
"The timo spent in making and 


application in the Divisional Court cannot bo Gi ded. 


in computhig the prescribed period of limitation, 
where that Oourt wes not competent to take action 
under $1 A. 
The period ‘of two months’ presoribed by section 
z A., is an üncondilional -period and not subject to 
o provisions contained in - sections 4—25 of the 
ales Act. Katara T. ÀRJAN Biman, 200 Pade 
R. 1911-168 P, W. R. 1011 ` 34 


` 








LA anaha : S. 2i A, (2)—Bale of 
| "Mortgage righís am land, recognition of, by Deputy 
issioner—Whather . sucoessor sucoessor of Deputy Com - 
ilis ME UR interjers. ` : 


Te dg not open fo a Deputy Commissioner to tako 


etception’ to & treñspotion under section 214 (3) of 


the Punjab Alienation. of Land Act, whioh has been 


N 


ui hi a = 
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. Ponjab Courts Act, even tho 


Punjab Ailenation of ‘Land Act— 
conold. | 


anasa by his predecessor in office, unless ib can be 
shown that the latter had not full knowledge of the 
facte; or had been misled. 

Where a Deputy Commissioner had knowledge 
of & sale in July 1908, an application by his suc- 
cessor in September 1900 is time-barred, as know. 


.ledge of the. former is the knowledge of the latter. 


BURGIANI MAL v. COLLECTOR oF di 133 P. W. 
R. 101i, 215 P. L R. 1811 


Punjab Courts Act (XVIII of shart? 
8. 46” second appeal when lies 14 


Y 





bn I 
' irregularity'-Buit f HE d rus 

LÍ or on--iocree ior pos- 
ihe seg 33 


— —  — 8. 70 (D (8)—Pre- 
: emption suit—Dismiseal of suit on one, finding— 
Finding reversed by Appellate Court — Decree. 
without considering defendant’s objections to other 

. findings —Practioe—A ppeal— Revision = I- 

—Krromeows decision on a point of limstution —Ma- 

| terial irregularity. 

" Where the lower-Oonrta, after duly considering & 
ple of limitation, have arrived at an erroneous 
decision, the error is nob an irrogularity. with: 
in the meaning of section 70 (1) (a) of the 
Punjab Courta Act, expecially where the question of 
limitation is & doubtful one, and suoh’error is not 
safficient-cause for revision, S 

Hari Singh v. Dit Mal, 22 P. R. 1888, a 





iagad ai ali, iai i. = 





M v. Samanp, 204 P, L B. 1911, 





s. 70 (I) (a) and 
(D)—Revision—Poatition inadvertently made under 
el, acie E aa 
. ck (b 
Where the questiéns raised in & petition of revision 
are whether the pariies are governed by personal law 
or by custom and, if by the latter, what the 








- actoal custom is, the Ohief Court ix entitled £o oon- 


sider these questions under section 70 (1) (b) of the 
h the petition in- 
advertontly quotes clause (a) of that section. MURHAN- 
MAD ALI v. MUHAMMAD IrRAM, 10€ P. L. BR 1011 


j 63 
— r ——— — $8. 70 (1) (D) —Revüios . 
. —Civil cases— Oustom—Abedi—Mortpage of kowse 
by ctowpani—Suit by poo af ths propristors in their 

| own right—Right of proprietary body to possession. 
Two of the sd vas of a village sued for posses- 
sion of a the abadi of the village on” the 
allegation inim the occupant, a Brahman, had mort- 
the same without any right. They stated thas 
the hones belBnged to them in their own right. They, 
did not sue in their oer &s representatives 
the proprietary body. The suit was dismissed on the 


plaintiffs’ failure to e thelr sllegationa On | 
revision under section 70 (1) (b) ef the Punjab Courta 
Act: 


Held, thas no ) question of cuftom was involved in the 
suit and the revision, thergfere, was not ea, bani, É 
Where a kamin mortgages a house which he oocup 


1107 


io 


under the village proprietary body but does not leave e- 


~ 


T 


. and the mo 
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Punjab Cou rts Act—ooncld. 


^ the village, the proprietary body have noright to take 


possession of the house as against both the mortgagor 

. The elienation is nob an out-and- 
o mortgagor hasthe right to redeem 
the mortgage at any time he chooses. Bagea SINGH 
. $. Hagxax Sıxan, 05 P. L. B 1911 377 


—— oe ee (1) (D) —Bevision 
— Oivi oases —Question of la 


When the'&ole question involved in an appHoation 
for revision under section 70 (1) (b) of the Punjab 
Courts Act is -one of law, the Ohief Court is noi 
competent to deal with it as a Court of revision 
Raw ManmrsH Binan v. KHUSHI Haw, 119 P. A i5 
911- 
an ab Limitation Act (10f 1900), 

=- Arts. I and 2—Reversianer’s suit for 
1 mui and possession 392 


~ 


——— ——- ——Sch., Art. 2 — Limita- 

tion —Suit for possession by customary hewr—Startiag 
1 poiat of limitation —ÁAttestalios of svutation— Date 
- oy tabing phuyncal posssssion—dlienation denied by 
| heir—Hfortgage—Redemption soui—Burden of proof. 
' Under the provisions ‘of the Punjab Limitation 
Act, 1900, the Court before deciding whether a suit is 
barred, has to look, in any osse in which at the time 
of the allenation possession is given or agreed to be 
given, first to the date (ifany) on which the alienation 
was attested by the Revanne Officer in the register of 
mutations maintained under the Punjab Land Revenue 
Act, and only in the second place and In the absence 
of any such attestation, to the date on which the 
alieneo takes physical possession of the land allenated. 
A mit which would fall under Article 2, of the 
Bohedule, is in time if bréught within 19 years from 
the date of euch attestation, and this though such 
attestation actually took place 12 years after the 
alienee had taken physical possession of the lend. 
Tt is only in those oases, when there has been (up to 
date of suit) no aitestaiion before iia Mevonus officer, 
that the Court has to consider whéther the suit has 
been brought within 12 years of the date when the 
alianco took physical possessior of the land. 


A. mortgaged certain land to B., by a duly registered 
deed on 16th June r898, subsequently, B, wold his 


 mortgage-rights to O., by deed of sale dated 25th 
January 1808, B., never obtained mutation of names 
bat onthe 18th Auguab 1893, C. had mutation effected 
in his favour. A died in 1006. On9th March 1908, 
As minor aon aged 6 years sued for possession of the 
‚land on the ground that the land was his ancestral 

, that C. took possession under the pretence 
that he was the mortgagee, thal no mortgage In fact 
existed and that even if there was any such mortgage, 


out sale and 





' it was invalid as pete, neither for consideration nor 


eC' 


for necessity: 
Held, that the wait could not be a4 one for 
redem of the m of 1868 and that ib was 
on def ta, who*pleaded the mortgage, 


Held, further, thaê the suit, having beep instituted 
within 12 years from the gate of thaattestation of 


the mutation regarding® the morang, was in time, 
m «y BADAN Hiweg, 48 P. B. 1011, 141 P. W. R. 
10911 i 765 


» 
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Punjab Pre-emption -Act (ll ef 
1905), 8n I 2Z—Xack collateral has independent 
right—Guardian and Ward—Gwardan tating hes 


right to pre-empt—Whether nard bound by act A - 


, guardian—Wdiver—Acquisscence—Mers presence of 
pre-emptov— E se-money—Bonami—No concern 
of Cowrt where money raised —Duty of pre-emptor. 


As each of several agnates hes, by section 12 of the 
Punjab Preemption Act, an independent right to 
claim pre-emption, the right of one agnato cannot be 
extinguished by'the meré fact that a nearer si 
has waived his own right. : 

Astherightaf a guardian and his ward are sapa- 
rate, the fact that the guardian has koquissced ina 
sale and thereby given up his Kris io pre ompi wil 
not, in she oe of anything tó show that he was 
acting or prof to acton behalf of his ward, 
bind the ward, even where the guardian is the father 


Kadir Bakhsh v. Nwr Bibi, 121 P. R. 1830, refer. 


red to, 

The fact NT a pre-effptor is present ais sale, and 
does noi then announce his intention of assarting his 
will not amountto a waiver of his 

on his- part not being sufficient 
to justify an assumption of uoquíesoenoe, so as to 
estop him from subsequently assorting his right. 

The Courts are not concerned with where the pre- 
emptoris raising the money or whet he is going to 
do with the land; all thata pre-emptor has todo is to 
prove his right to take over the bargain and when he 
has done so, to, produce themonsy within the time 
fixed by the Court 

Brijsath v. Jita, 199 P. B. 1804 and Ramaybh Das v. 
Posal-ud-dia, 19 P. R 1893, referred to. * MAH 
BAxHsH v. Hassan BAKHSH 708 


Punjab Tenancy Act (XVI of 1887), 

Alienation of ootwpancy-rights 
— Mortgage by tenant to landlord—Locus standi of 

. tenants to contest the mortgage—Plend- 
ings —Hovisw.application —ÁApplicawt io be confined to 
the ground on which review is admitted. 


gaga a morgage ot an ococupancy-tenant cannot im- 
a m ot oocupanoy-righta by the tenant 
vour of his landlord. 
in faon o Banna 81 P. R. 1806 (F.B.), Karam Din 
v. Sharaf Din, 80 P. R. 1808 (F.B.); Nihal Eiagh v. 
Hhasan Singh, 84 P. R. 1903 (B.B.), applied. 
Devi Ditta v. Saudagar Singh, a5 P R R. 1KO P. L. 
R. 1900 p. 883, referred to. 

. A tenant has tn absolute right of allenatidn 
unrestricted by any one if he complies with the pro- 
visions of sections 58 and 56 of the Tenancy Aci. ` 

' Beotions 58 and 56 ofthe Tenancy Actapply nob 
only to males but also to mortgage and gifts. 

An applicant for review should be confined strictly 
tò the question Lu which his application for review 
was admitted.' Buri v. MULA Sivan, 118 P. "27 


1911; 208 P. L. BH. 1911 4 
Se s. 56 427 


—— 8. 99 suit for possession 
— Whether sutt is io eject tenant or eject irenpasser 
—Changing nature of tenancy—Adverse title —Juris- 
diction of Civil or Revenue Court— Test — Procedure, 
If 4 person, in the first place, obtains posseasion as 

a tenant, he cannothimself change the nature of his 


mine by any nnORDSrel aos saeh ai alleging a title 


/ 
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* adverse to that of the proprietor or getting an entry 
@iverse to the latter made in the Revenue records 
o" by refusifg o pay rent But if the landlord 
accepts the tenant’s repudiation of title, the onse is 

Tent, i - 
Khushal Singh v. Arjan Singh; 4l P. R. 1804, 
referred to. 


To determine whether a claim is cognisable by a 
Civil Court or by a Revenue Court, the plaint should 
be examined-to ascertain the nature of the claim and, 

* if necessary, the plaintiff should be oned as to 
the exact m of hisclaim. Neither the defenoe. 
set up northe evidence affords a criterion as- to the 
nature Of the claim. In suita for ejectment the Court 
should soe whether the sulib is for the ejectment of a 
tenant or &tfospemser. If for the latter, the claim is 
ocgniseble by a Civil Court, and thet Court should 
proceed to try ivon ils merits, but ifitis found that 
the defendant is not a traspaseer buta tenant, the sult 
should be dismissed, Jn r case, however, ib 
would be open to the landlord to bring a fresh suit 
in the Revenue Court. GuHasav v. Banaptzs 639 


c Question of fact, dispute about—Safe 
` ciple 
— n Reasonable notice 








I 
388 


Rallways Act (IX of 1890), a. 112 A—. 


Travelling bya forged pass—Oheating by person- 
ation— Attempt, 358 


,. Rashness—Navigation of voasel 
|: Razinama, or deed of oom promise— Registration 
—Likbility of the parties not signing the deed 409 
s : 
* Recelver. See Orn Procupves Copm, 1908, 
O XL. 


[rc d 





— appointment of, for minor's pro 


r -y appointment of—Pardaqmashim lady of 
culture 3 | 703 
pointment of-——Bubsequeni rent-de- 
owner-——Application by Bocas 


02 
of decree 216 
—— JA —— —— Appeal — Receiver appointed $y the District 

Jpdge on the direction of tha Deputy Commissioner — 
" vo a Code (Act V of 1908), O. XLII, r. 

1 (a). . 

Very strong grounds must be adduced, before a 
Court will interfere with private rights by the 
appointment of a receiver. 

_ Bhai Bhagat Singh v. Harnam Singh, 196 P. R. 
1890. Budhwaats v. Bishen Kaur, 72 P. B 1908; 
aud Sent Ram v. Ram Chand, 88.P. R. 1010; 58 P.W. 
R. 1810: 6 Ind. Oas. “889, followed. : 

Where in a suit for a declaration that certain 
yidows were entitled to maintenance only and nob 
to possession for life of their husbends’ estates, the 
Deputy Commissioner on his own accord mored the 
District Judge to appoint a receiver of the estate 
dp gis lite ‘and a receiver was appointed; it was 

ld that the appointment was illt and ree tt 
Baxar Bmazt v. Isa Suan, 02 P. W.B. 1911- 403 
—— — Beecution of decree — Application for rate- 
@ able distribution —Leave of Oowri — Prohabitory order 

against Receiver, if equivalent io grant of leave to 

proceed against him-—Whather leave may be granted 
<, Gi subsequent stage of procesdings—Civil Procedure 


e = 
¢ 


CU : 


e cree obteined 
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Code (Act V of 1908), s. 78—Oivil Proced 
(Act XIV af 1882), s. 272. id di 


In exeontion of a decree held by R. nst 
a Receiver appointed by the High kan oe 
pertíes owned by the judgmeni-debtor were sold, 8. 
who had previously obtained a decree against if. 
nes jd E application ud rateable distribution of 
aseo er section 73 of the Oi 
Code of 1008: aa 
Held, that although leave was ted b 
High Oourt to H. to proceed with mur of hie 
deoroe agninat M. .and the Receiver, yet it was 
necessary for B. to apply for leare in order to enable 
him to prosecute his application against the Reoairar 
under section 78. : : j 
A.probibitory order under section 272 of the Ood 
of 1882 cannot be regarded as equivalent to a grant - 
of leave to the decaree-holder to exoonte his decres 
against the properties in the hands of the Receiver, 
The petitioner may obtain the ‘requisite leave eren 
atthe present stage of the p 
Banku Behary Dey v. Harendra Nath 
Ind, Cas. 1; 15 U. W. N. 54, and Maharaja ngak nd 
v. Apurba Krishna Roy, 10 Ind. Oas. 537, relied upon. 
Pramatha Nath Gangooly v. Khetra Nath Banari 


82 0. 370, not followed. Samat CHANDRA. v. ÁPURBA 
KuieHNA 'Bor ii 7 


Rectification of decree on sccoun 
mistake / aia > 
Reference to the High Oourt of North West 

Provinces — Question af fact—Second appeal. ids 

There can be no referenceto the High Court 
the North-Western Provinces whore the nied na 
volved is one of fact and not of law. 

There is no provision of law for a reference to the 
High Court of an Ajmer caso which hifit.boen decided 
by a second Court of appeal. BADRUDUIN p, BISMILLAH 

TE 671 
Registration Lease from month to month 
. | 863 
—— Lease —Unregistered deed compul- 
sorily registrable—Admissibility to prove 
for use and occupation. 


Office copy of a gale - dood, c 


* 








admissible | 








—— Relinguishment of reversioner’s 
interest 211 
— of trust deed whether pastos trust 

to trustees 


2 24 
-— Immovable property over Re. 100 in 
value given in liew of dower to his wife by a Muham- 
ae ere ane, of Property Act (IV of 1893), 

s. ; 

A. transfer bya Muhammadan of immoveeble pro- 
perty of thd* value of over Hs. 100 in favour of his 
wife in at ba wer is aesalo and cannot be 

ess made by a registered instrument. 

Abbas Ali v; Karim Bakhsh, 18 O. W. N. 100, 
4 Ind. Cas. ABG, followed. . 

Mir Zaihan Khan v. Uysammat Ghulam Fatima, 88 
P. B. 1901; 1$5 P. L. R. os, Ghulam Rasa v. Serdar 
Khan, 88 P. H. 1002 ; 4 P. L, R. 1808, dis 
Asatat FATIMA v. BHaxBHU Daran, 14 0.0. 814 


iilo / 


Registration—concld. 


——— — —— —— Raxinams or deed of compromise — 
Inability of the parties not igning the deed—Registra- 
How Act (XVI of 1998), 2.17. - 


- A rasinama, or deed of compromise, which affects 
immoveable property of the value of Hs. 100 or over 
made and filed in the Oourt’ in which a mit 
relating to such property is pending, does not re- 
quire registration. 

Khawr-un-Musw v. Bahadur Ali, 27 P. R. 1906; 
11 P. L R 1908, followed. ` 

‘Buch a rastnama hot only binds the parties who 
actually sign it bot is also binding on the other parties 
to the suit who stand by, and do nob obeject to it. 
AMIN Onamp v. Davi Dirra, 90 P. W. B, 1011 


Undivided share in immoveable 
property—Hegistration not compulsory in ose of 
salo of undivided share in immoveable propera if 
value under Rs. 100 -673 


Registration Act (III of 1877), s. 17 
—Registration of submission to arbitration 481 








————— — — g, 17 (Db) — Relingnish- 
_ ment of a rereraioner's interest OI 


—— —— 88. 34 and 87—Regis- 
tration contrary to a. 94 of the Registration Act not 
void —Section 87 cures defect in orocedure— Registra- 
tion after the ompiry of four months, 


The registration of & document, contrary to the 
strict provisions of section 84 of the Registration Act, 
is not ipso facto void, Failure to comply with the 
provisions of that section may amount t> no more 
than & mere defect in procedure whioh is cured by 
ection 87 of the Act. 

A document presented for 
four months of 
: Sensi ponds noe then appear and a process was 
issued to compel their appearance. They appeared 
and admitted executión after the varied of four 
ae e oe The Sub-Registaar, without 
gotti e orders of the Registrar, registered the 
documents oe 


Held, that the registration was not invalid; the 
defect was one of procedure and not of jurisdiction 
and it was consequently cured by section 87, 

* Bah Mukhun Lal v. Sah Koondan Lal, 24 W. B. 75; 
2 L A. 210; 15 B. L. R. £28 and Muhammad Ewas v. 
Bir} Tall, 1 A. 406; 4 I. A. 166, relied upon. 

Musqmmat Mujib-un-misa v. Abdul Rahim, 23 A. 
233 and Bhagat Singh v. Ram Narain, 98 P. R. 1883, 
distinguished. Raws1 Mar s. Waxig Husa, 14 O. 
0. 207 25 


—- 9.57 (5) 50 


8. 87 925 
Registration Act (XVI of 1908) 


7 —HRasinama:or compromise e 


Release by decree-holder of of several joint 
judgment-debtors | AR S: 430 


Rellglous En á 
ie dae dowment. Se Ewou Liw 
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Offioe— H ereditary. : 
Where Sne A. had acted as the spokesman of the 
gommunity in collecting donations for building & 
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on within’ 
e date of its execution. But the ` 


08), 


Shebaitahip 4 a femple—- 


' [1914 
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| 
Religious Endownient-—cencld..:- : 


public temple, looked after the purchase of the site " 
and the construction of the building and subse 
quently managed the temple funds up to the time 
of his death, without any control of the community: 
Held, that it could not be said in such circumstances 
thet the office of Manager was hereditary. 
Goseamt Sri v. Ramaalaljs Gossami, 17 O. :3, 
18 LA 187, reférred to. BHuoxorna Bata Nady v. 
HaRRALAL, 4 BUR L. T. 198: | 859 


——— —— Trusies— Offre hereditary e 
chemo suit—Selection of Trustees — Appointment 
of usitoe — Owi Procedure Coda (Act XIV of. 
1883), s. 589, scope of— Trwtes cannot be removed. 


The Court ot remove any of the existing 
trustees in & mit undér section 589, Civil Prose- 
dure Code, 1888. ; 

Rangasatoms Natken v. Vardappa NdXken, 17 M. 403, 
relied upon.  : E 

Where the offioe ofgtrustce descendsea by hero- 
ditary succession, a trustee cannot bo. appointed 
EE amongst the members of the family by seleo- 

on 1 


Where some members of the family, who held the 
office of trustee,- were gnilty of breach of_trust. 
and others of gross carelessness, the Court held it 
desirable to eseociate a respectable resident of the place 
in the management -of the trust. "THANDAPAXEXI 
Kemuxarya v. PappiLIBOTTA Suppara, 21 AL L J. 
T84 ; : 728 





.Rellglous institution Trustee of a mutt 


—Hight to appoint successors left to his discretion 
from his disciples—Appointment by Will-eBRigh Di to 


reroko—Cancellation of appointment 36 
Rel!nquishment — Reversioner's _interest— 
Registration . 211 


Remand-—yower of Appellate Cour ^^ ^ 183 
. —-R contraces — Limitation—Re- 
mand by High Court— Faot of lease being ragister- 
ed not brought to notice of High Court -6 
——— —— Re-consideration of evidemce— Nei. Fii- 
dence. e c 3 PUN TN 
The High Odurt will uot make an order of remand 
in. second appeal for the deciaion of a question whioh 
may be regarded as one of limitation, if the deoision 
involve not only a re-consideration of the evidence on 
the record, buk also the necessity of giving the 
parties an opportunity of producing evidence on the 
point. Gakopxwxxsesa Bist t. MAXSEDUNKEMMA BIBI 





— order—intertorence on ace 15 
Rent-—Payments made to Zemindar by occupiers 
of village abadi on marriages whether ground rent 





Or cess 217. 
Residence—Temporary— Government sic 


Res judicata. See Civin PaoOmpuxm Coon, 
. 1882, s 18; Cg PEocxpUxE Cops, 1908, « 11. 
- ~Attachment of certain propeity 


Application for time to pay the decretal ynrodrit by 
the judgment-debtors — Second application for® 
execution and same property attached—Plea riised 


as io the attdchability of the property— stoppe 
Pure "B80 


ik 


° - ` “ye 








b. 


Vol. XT] 
Res Judicata—onld .  "- 


e — ———.— —-— Üómpetenoy of first Oouth which 


. . Bélingnishm 


* decided previous suit, to be looked to _ 
Fallure to plead Will in oertifl- 
‘cate proceedings —Knowledge of exoontor 261 
auction-purchaser ndt 
setting up ali ae his favour in defence 
to & suit brought by sons of the morigegor—- 
Bubsequent sult on those mortgages "ET 











———— —— E 


—  Oocupency-holding—Mortgage = 








Revenue Oourt for ejectment of the mortga&gee— 
Bubeequent sult in Civil Conrt for declaration thas 
relinquiahment was ineffective 287 
; Ostensible owner—Recorded pro- 
prietor —E3» parte decree in suit for profite—BSab. 
sequehb suit for declaration by defendants 710 
- ———g-—— lransfereo of wak pro made 
party to suit under s. 599, Civil P Code 
1888 — Whether bound by decision in the suit 218, 
— —— t ——Will—89f& by legatees claiming 
under the Will—Oonsent deoree-——Bubsequeni mult 
between pertios —Question as to genuineness of the 
Will—Estoppel 834 
i — ~m Whether rule applies to subsequent 
suit when first swit athdrawa. > 
Where a suit is withdrawn and- the Court has 
expressly refrained from adjudicating upon any 
question or issue in the oase, the rule of res 
gudicnia will not apply to a subsequent sulb brought 
by the same plaintiff against the «sme defendant 
upon the same ‘cause of action. Saapat SULTAN 
Broas v. MUHAMMAD MUNIR Kuan 83I 


Restitution of conjugal 


dower 

















—Ü 





Amount of Couri-foo 
— — -of conjugal rights —Custom —Ohins 
—Hwesband suffering from leprosy. 
- Aooording to the custom among the Ohins, a hus- 
. band is not entitled to a decree for restitution of con. 


jugalMrights if he ig suffering from lepsosy and has 
nob been cured. Parar v. Nea Po, 4 Bon L. T. 165 
, +- E 


- < 783 

Revenue Sale Law (Act Xlof 1859), 

85. 37—Bar of suit ageinst certifled -pur. 
 ohaser only and not against his reproeentative 


"Reversioner's interest — Conhayenit — 
Spes sucoossionis —7ransfer— Values of interest — Re. 
linguishment — Hogustratios—BRegistration Act (UI of 
1877), s. 17 (5). e’ 
The interesi of & rerormioner in an estate in the 

hands of a widow is note mare spes swccessioma, itis 
atthe loast & “contingent” interest, for on the death 
ofthe widow it would fall to the revaraioner by 
operation ofjaw. Ibisa tangible interest derived 





from the common ancestor and nob to ve defeated © 
excepi in the special case of a sale bg the widow for. 


necessity. ‘ 
Therefore, the reversioner’s interest can validly 
@form the dubject of a relinquishment. 


Abdgol Hussam v. Ghulam Hussain, 80 B. 304; 7. 


Bom. L. R. 742, distinguished, 


AN ] 


- - 
i 1 


GENERAL INDEX. 


ent by the mortgagor — Decree af — 


.of 


righis—Payment of 
He |: 558 


of eon]ugal righty rul for—' 
X - 188 


maido. B 
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- Reversloner’s Interest—oonod. 


^ The present value of a reversionor's interest can be 
arcertained. | 


~Brahmdeo Naryan v. Harjan Singh, 25 O. 778 at p. 
780, referred to. 

A relinquishment of a reversioner's Interest of the 
value of Hs. 100 or upwards requires compulsory 
registration. KHAIRTI v. Matas, 135 P. W. B. 1011, 
214 P. L. R, 1911 211 


7 Review, application for, after Aling of appeal— 


Appeal aguinst decree passed on review—Jurisdio. 
tion of Court, admitting review 343 


— -— —Discovery of now ig qu 20 
—— ——— Qrounds— Érroneous decision as to juris. 
<. dictlon—Disoovery of important document 15 


~~ Bult—Fraud—Oonsent decree — Applica. 

tion to set aside for frand—Regular suit—Hnle on 
motion—Practioe 568 

——— —— Bufiicient “reason—Order wader erroneously 
assumed circumsionces—Reosiver, appointment of — 
Subsequent rent-decres obtained by owner— Applica- 
tion by Recesver—Court not restricted to grounds 
mentioned im application jor revino—Applicsation 
may be granted tm part—Decres when set aside should - 
be wholly set aside —Oivil Procedure Gode (Act V of 
1908), O. XLV. r. 1. - 
It is ihe plain duty of every Oourt to re-call an 





. order when it is apprised thatthe order has been 


made under an erroneously assumed state of cir. 
cumstances essentially different from the true state 


things, : 
Tufasal v. Baghonath, 14 M.I. A. 40 at p. 61,7 B L. 

B. 186, Rodhey v. Mangni, 6 O. W. N. 710; and Udit 
v. Hashika, 0 O. L. J. 662, 8 M. T. T. 41, relied upon. 

Whena Heoelver is appointed to an estate, the 
estate vosta in the Receiver and thereafter the Re- 
ceiver is the only person competent to prosecute 
suits and to obtein decrees. i ; 

Jogat Turin: v. Naba Gopal, 84 0. 306, 6 C. L. J. 
£70; and Jahadra Nath v. Sarfaraj Meah, 6 Ind. Oas. 
214,14 O. W. N. 658, referred to. 

Therefore, where ‘after the appointment of a 
Reoelver, the owner obtained a decree for rent: Held, 
that the decree ought toboset aside on an appli. 
cation for reviow by the Heceirer. . f 

A Court in dealing with an application for ra 
view of judgment, is not restricted to the grounds 
mentioned in the application the Court hos wider 
power and is competent to those grounds 
on or&l application if it is satisfied thas there was 
& proper case on the merits for #o doing and 
granting the review. , s 

Bhugwandeen Doobsy v, Myma Base, 11 M. I. A. 
487, at p. 408; 0. W. R. 29, relled upon. 

An application for review of a judgment may be 
granted in part, 

Thacoor Prosad v. Baluok Ram, 12 0. L. R. 64 and 
Hurbans SaAye v. Thakoor Prasad, 90. 200; 180. L 
H. 285, relled upon. 4 n 
“When a decree is%st aside on the ground thas it 
was made in favour of person who at the time had 
no subsisting ttle, the entire decree should be sei 
BANESIDYARI Komp v. ÁJODHYA Sixan 
.* * 6. 102 
—— — —- application—Applicant to be confined to 

the ground on whioh review is admitted € — 427 
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Revision (Civil). Sæ Porras Courts Act, 
s. 70; Crvin Proospvnm Cops, 1908, & 115, Pro- 
‘ TIMOIAL BHALG Oíusz Counts Act, s. 25. 


~Girl Procedure Code (Act Y. of 1908), 
s. 115—Superintendence, High Court's power of— 
Charter Act (24 and 25 Vict, O. 104), s. 15-Differenos 
af opinión between two Judgee— Letters Patent, s, 30 
—Holdeng advertised for mile in esecution of decree 

' for rent obtained by co-sharer landlord —Appiioation 
to deposit money to sate sale by purchaser Of holding 

rejection of application — Remedy of ap- 

Behgai Tenancy Act (VIII of 1885), s. 170, 
oc. (8). 


In execution of a decree for t obtained by í 
co sharer landlord, the holding Was advertised for 
salo, whereupon the petitioners alleging that they 
were purchasers prior to suit of portions of the hold- 
ing applied under section 170 clause (8) of the 
E Lund Tenancy Act for permission to deposit the 
decreta] amount and costa. The application was 
summarily rejected by the first Oourt and ita order 
wan affirmed on appeal: 

Held, by Cose, J. (whose opinion prevailed under 
section 86 of the Letters Patent) that the error of 
the Court below was one of law only,and the High 
Court could noi interfere. | 

Per Tewnow, J.—That in declining to inquire into 
the allegations ofthe petitioners the- lower Oourts 
have grievously erred, and as the Ug Ris have no 
other certain remedy: the High Oourt should 
interfere. i h - 

Jugol Mohini Dasi v. Srinath Chatterjee, 7 Ind. Cas. 
477; 12 C. L. J. 609, relied upon. UPANDRA Buv- 
suas v. NANDA Lat : - 125 


-— —Inisrlocutory order not open to revision 
uhen final order 15 oase appealahe, 


G. L. purchased a Court-foe stamp fora certain 
suit: ho never used the stamp but kept it and did not 
apply fora refund of the money. Some considerablo 
time afterwards, his daughter O. insti the 
present suitand engrossed her pem on the stamp 
whioh G. L had purchased and which he gave her 
for the purposes of the suit. The Districts Judge held 
that the plaint was nobproperly stamped within the 
meaning of section 28 of the Court Foos Act because 
a damaged or spoilt stamp had been used, and directed 
the plaintiff to file proper Oourt-fees within two 
weeks. The plaintiff applied to the Chief Court to 
revise this order but it was objected on behalf of the 
defendant that the revialon could not be antertained 
because another remedy was vae to the plaintiff, 
namely, to refuse to comply with the order of the 
District Judge, in which case the plaint would be 
rejected and the plaintiff could appeal from suoh 
order of rejection: s 

Held, that the objection was sound and as the 
ordinary rule oftho Oourt wasnot to interfere on 
rovision with an interlocutory order in & case in 
which an appeal would lie from the final order of the 
Court, the revision application must be sdisallowed 
Cnanpo t. JoWALA Pungran, 100 P. W. B. 1911 840 


Decreo — Order holding por- 
iion of claim not sustainable and directing amend: 





























ment— å ppeal e e, 23I 
Interference with remand 
order . 315 








—R Misjoinder of canses of action 
and parties In arbitration proceedings 214 


INDIAN CASE&B. | 
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Revisilon—oconcld. 


- 


—. — —— (CIVI)—No legal award in Land Ao- e 
] ¥ P . 


quisition 





" —— — —- Power of High Court to inter. 
fere with &n order rejecting petition for review 


15 
— —- Another remedy open. 814 


ls Buccession Certifloate Ach 
(VII of 1889),,#. 7, ol. (8)—Use of, by Appellate 
Couri—Disorefion of Oourt—High Oonrt's power 
in revision  . | 835 


i 


ete TEE RD 





Le 














Decree given by lower Oourt— Remsnon—Interference 

with decision which does substantial justice." - 

-Where a Court passes a decision under an dtor of 
law, but such d does substantial justice between 
the parties, the decision ought not to be interfered 
with on revision 


Sayad Mir v. Atar Singh, 66 Fa R. 1004, 138 
P. L. R, 1003; followed. 


- Fakir Chand v, Balkaur, 19 P. R. 1901, Q3,P. L. R, 
1801, referred to. Guasita v. BULTAN, 161 D, W. R 
1011; 228 P. L. R. 1911 445 


—— —— —— Grownd wpon 1oÀich - Oh 

Court will interfere. ' 

In olvil cases; Interference on the revision side 
is permissible’ only where is a final decree 
or an interlocutory order is so unjust and is 
likely to put things into so inconvenient a posi- 


tion that irreparable harm would be done to the ap. 


plicant for revision. Saapa? SULTAN Braam v. Mo- 
HAMMAD MUNIR Kuan, 149 P. W. R. 10911  ' 831 
— |» -— — Interlocutory order — Ordinari- 
ly wot open to. | e 
Ordinerily, an interlocutory order- is not open to 
revision. It is only in oases in which irreparable in- 
ary would be the result of non-interference that the 
Ohief Oonrt wil] revise an interlocutory order. 
Syed Nawazish Ali v. Muhammad Bakhsh, 48 P.W. 
K. 1910; 6 Ind. 647, referred to. NIHALA v. Baeu 
Rax, 100 P. W. B. 1911 880 


ee — 





Material trregularity. 

A Court, which overlooks tho provisions of a Legis- 
lative enactment, commits a material irregularity. 
KARAM OHAMp v., HuRDIAL, 4 Bor L. T. 181 








- — Material i ; z 
Where, in d with & particular question, 
a Court overlooks the relevant portions of an Aob 


of- the me er ib commite a material irre- 
gularity. Hussars Bist v. NAK Anax 833 








by 
-—— Right of trial not claimed 

by European British subjecta 620 
——— Damaging remarks against 

witnessss—Ohtef Courts power to expunge such re- 

marks on revision—Oriminal Procedwru Code (Act V 

of 1808), s. 430. 

Damaging rémarke cannot be made against the 
character of a witness without sufficient trustworthy 
proof on the record and without further hearlig his 
explangiion to' fhe suspicions raised against him. 
The High Oours can on the Revision Side expunge 
such remarks from the judgment of a Subordinate 








Court when there is nothing to justify them. Nana ® 


v. BMPEROR, 12,P. W. R. 1911 On; 198 P. L. R. 7 


re 


EQ Emha a ME of property 


— Claim barred by limitation * 


» Vol. bah 


evocation of submission. “Ses ARBITRATION. 77 


T „Right to sue Cislin by iid person to kaeh. 
e BC propery of abeconder—PractHoe-—Hejection of 
—Bemedy —Oivfl suis - 256 
SS -Compromise on behalf of minor 
molons by Osta ht of minor to’ challen 
compromise in < proceedings I 
promise of sult by guardian ad 





Yiten— Sanction of 
impeaching compromise — Voldable transaction 
. IPC. 
NUMINI UN right to 
merriage-- Marriago cxpentee Mother Highs Hghi a 
.reppver . 570 
a aana Sur prt ot decree on account 
of mistake Qc B37 
RIwaJ-l-at]) Roy of special cuitom. 11 
cl aa oka instances —Bvi- 
dantiurw. n by ai 
Road. Se VILLAGE Roan. 
» abandonment of—Makiag new eae 
| Municipal Act (111 B.-O. of 1884), ss. 80, 84—Powes 
of Gama nan MAC NIROS af land for a public pur. 








pose - 

Muncipal Commissioners hara power to abandon 
an old road for a new one. . 

Beciions 80 and 84 of the Bengal Municipal Act en, 
able them to straighten a orooked road and dispose of 
the fragments of the old road that fall outaide ihe 
alignment of the now one. 

Undeg section 84, the Commissioners b&ye ample 
power to exohange a piece of land for a public pur- 
pose, namely, the aoquisition of another piece of land 
necessary for the improvement ofa road. RKHALIL 
RAHAMAN v. Dacca Diernicr BOARD. 228 


Rules of benches of Honorary Magistrates, “247 
Sale. Ses Vaxnpon AND PURCHAKBR. 


——— of ancestral property by d cui Rie 
Alienakion contested by grandson bub suit dismissed: 
Second mit by Meier against gregt-grandson —! 
Res judecata 291 

—,.—Auotion-zale of property both ancestral and 
self-acquired —Banction of Government for mle of: 
ancestral property — Sanction given after sal 
sufficiency of 348 

—— by de facto guardian of a Muhammadan, minor 

for sister’s marriage | 373 
^ — — in favour of minor, validity of—Bale by cer-' 
tifloated guardian in favour of ward—Presumption 


of properties in auction by the Official As- 
sipnes—Offer for a certáin sum+-Knowledge kept 
from other persons——Sale not Sample urisdio- - 
. tion of High Court to interfere ; 379; 
Purchase by mortgagee in exeoation—Previous : 

in execuklon of money decree—Priori 
_of title 


R tion — Immoveeble e property over, 
"Ba. 100 in value given in lieu of dower to his wife’ 
by a Muhammadan - 928 
Misdssoripiton of property ——11iHe our Mr ` 

A vendor, being entitled to lands in two 
moueche B. -and E., ld some lands really situaiéd 














GENERAL INDEX. 


art not givon— fult by minor 


Sale—oonold. ` ` 7 


^ 


in maxsah K., bub described them ax situated in 
mower B.. their correct name and correct 
boundaries were given in the deed of sale 

Held, thay the title tothe lands passed to the 
purchaser notwithstanding the false description. 
BzrwATH HOY v. Barra Korkan Ban, 18 0. L. J. 660 ` 


T lif execution. Se Bxrourion OF DRORNB. 
———— —— — — Bat to set askie—Collusten 
and fraud—Applioation refused under & 811, Gwa 

Procedure Code (Act XIV of 1882)—Bonami— Mis. 

representation by judgment-debtor’s pleadsr—Ano, 

tion-purchaser not responsible—Findings af fact, OOR- 
current, revered. 

A suit was brought fora declaration that the pur- 
chase of a house by the defendantat an’ auction-sale 
was invalid, being brought about by the fraud of the 
defendants. The sele was duly confirmed prior to 
the institution of the suit: 

Held, on the evidence, that the allegation of fraud 
made against the defendant-auction-purchaser,- had 
not been brought home to him, and that there was noi 
sufficient ground for setting aside a sale confirmed by 
the Court after prompt local inquiry and for inflicting 
on the auciion-purchaser a forfeiture of the . oon- 
siderable purchase-money paid by him ous of his own 


An suction purchaser should not be held responsible 
for any misrepresentation by the judgment-debtor’s 
pleader. Bisuuw Onamp v. Bior Bison, 15 0. W.N. 


EP 


643; 8 A. L. J. 557; 13 C. L J. LL a 


3 M. W. N. 418; 31 M. L. J. 662, 10 M. 1. T. 386 e: 
Or gift—Admissibility of parol id die 


or mortgage — Construction of docu- 


meni , I 


Sanction to prosecute. Ss ORDINAL 
PEOZADURI Oong,-s. 196. 


E ER a E. 
. under s 476 in proceedings under s. 105—Ctiroum- 
‘stances for cancelling sanction--Oriminal Procedure 
. Code ( Act V of 1808), ss. 106,470. 

Where sanction to prosecute 

there is considerable delay on the partof the oom.» 
plainané in applying to have the order of refusal set 

aside under section 105; Criminal Procedure Code, a 

Court is not com io make an order under. 

section 476 of the 
Musammat Dauli v. Beperor, 6 P. R. 1900 Or., 12 

P. W. R. 1900 Or, 104 P. L. R. 1000; 10 Or. L. J.- 158. 

2 Ind. Oas. 812, referfed to. Parar Mat v. Eyraro 

19 P. W. R. 1911 Oz. 61 


Sankhola land—Growing of thatching gfass— 
Agricultural land —Incidents of tenaacy— EDICION 
of Bengal Tenancy Act. 
The cult®ratian’ V ef a 

















kind of grass on 


obrtain land, ts sufficient to show thaé the land ` is. 


cultural land. 4 
' Therefore, the 
Act goverg the incidents of thg tenancy In sawkhola 
lands on whioh grass is grown and: 
BARGAPATI €" KARMAD Digua - 


Search—Presence of panch not — 1 993 


Second Appeal. 8es&ArPRAL—BECOND. -~ 


provisions of the Bengel Tenancy 


1118 


has been refused, and: 


4 
8. ~ 
< 1 e 
+ 
a 


e) è x . > 
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Service of Summons. Se Omm Procom- 
puns Oopa, 1008, O. V. 


Service Tenure- Bafusal to perform service 
titure—Co-sharer landlord —Bwst for ejectnent 
‘ L ayanfe of Property Act (IV of 1882), s. 111. 

A co-sharer landlord of a service tenure is not 
entitled to a decree for ejectment to the extent of his 
share, thai isto khas possoesion with the defendant, 
fhe holder of the tenure, who refused to rm ihe 
stipulated service for the plaintiff, the oo-sharer land- 
lora, without Proving that the whole body of landlords 
have by some overt act, for instance, a notice to quit, 
taken advantage of the forfalture, that is, have done 
some act showing their intention to determine the 
lease. 


Gholam Mahiuddin Hossein v. Kkairan, 81 0. 7865 
eneh i aera Mohwri v. Dhabenroar Pershad, 35 O. 
807; 7 Ü. L. J. 488, relied upon. 

Hwrrogobind Raha v. Ram Ruina Dey, 4 O. 67; Radha 
Pershad Singh v. Budhu Dashad, 220. 088. and Ansar 
Ali Jamadar v. C.B. Grey, 9 0. L. J. dis- 

Aror UHANDRA MaUMDAR o Bawor 


- 


HUPI 

SetLlement—Trust—Declaration of trust as to 

- money contributed by subscription-—-Appointment, 
instrument of—Money bequeathed to executors 
for charitable purpose—Deolaration of trust 

!- exeoutors—Stamp chargeable 9 


Shamllat-village road — Thoroughfare — En- 


: croachment upon village road by a member of the 
prone, body-—Other mem of the mme 
y competent.to sue 404 


Shebaltsh!p of a temple—Whether office 
hereditary 859 


- Sind Courts Act (Kli of 1866), s. 16 
. c Pleader—Professional  ssisconduci — Vakalainama 
ae “purporting to have been emscuted by accused but 
really esecuted by pleader— Punishment. 

' A pleader was'engaged by the relatives of certain 
accused persons, who refrained them. 
selves as warrants were òub for their arrest. The 
pleader thereupon proceeded to draw up and hand to 
ihe relatives an application for copies togesher with a 
Vakalatname purporting 

favour by the absent accused but as a matter of fact 
executed for them by himself; 

Held, thai the Vakalatnama was s false document 
as it purported to have been executed by the absent 
accused by whom it was never executed and that the 
acti of the pleader wasan attempted deception which 
gould not be tuo ly condemned on the part of 
a pleader. As the pleader craved the mercy of the 
Courtand it was “sand: that ht did not realize the 
highly condemnable nature of his action, he was 
suspended from ce for three months only. 

It is the en duty of a pleader asan officer of 
the Court not decefkfully to circumvent but honestly 
and loyalty to uphold the praotioe of the Courts. 
Ma G. PLRADER, In re, 48. L. B. 243 F. B. 


Small Cause suft—ciaim*to recover asoer- 





. INDIAN. VANER. 


io have been executed in his . 


[191i 


Specific performance — Agreement bre 
partios—Mortgage by conditional sale . 


"* 





~~ Executory contract — Sui? 
: for conveyance’ and possossion— Value of subject- 
matter—Real value not stated h rie or 
caprioe— Agreement to purchase property aro 
—No steps taken to find balance of purchase- 
monsy— t:to specific performance, if main- 
tainable—Heturn of part of purchase-money paid— 
Failure of ons deresion 228 


——— ng mit for—Relief of œn- 
oellation of bond—Incidental reliaf_ Power ely 


trict Judge to hear appeal 
+——-— Dipus about question of 
, what 4a— Bargain, onerowa but 
ble— Diseretion — Decres - for specific 








— fact Befe 4 
not 
. Aka asa e 


In dealing with & case in which the partios are ab 


issue on a vital question of fact, the safe principle is 
to consider .which fita in with’ the*admitted 
circumstances. 


`” Where bargain is onerous bub not unconscion- 
able, and the plaintiff does not take an improper 
advantage of his position or the difficulties of the 
defendant, and inthe absence of any evidence of 
fraud or tation on the pert of the plaintiff 
whioh may have induced the defendant to enter into 
the contract, there is no reason why specific perform- 
ance of the con should not be decreed. G. W. 
Davis v. Mauxe Suwa Go, 15 C. W. N. 984 18 Box, 
L. B. 704; (19113 3 X. W.N. 79: 14 0. L.J. 250, 4 
Bus L. T. 229, 8 A. L. J. 1108, 88 C. 808; 10 M: |, T. 
455 | 801 P. C. 


Three members of a joint’ Hindu family, governed 
by the Mitakshara, made a contract with the plaintiff 
to give him a leape in respect of Sannas share held 
by themselvog and their joint brother R.: . 


Held, that as the four brothers were members of a 
joint family governed by the Mitakshara law, fhe 
three brothers who made the contract hed no definite 
share before partition and could not be compelled to 
make analienation which would be invalid in law; that, 
eei iin they could not be compelled to execute a 

ofa O-annas share in the joint property, 
agus a lease would be invalid andthe Oourv will 
not order that to be done which when done would be 
invalid. 


‘Wheres person is jointly interested in an estate 
with another person and purports to deal with the 
entirety, specific performance will not be granted 
against him asto his share, the plaintiffs opi nid 
being by way of damages. 

* Lumley v. VR UE (1895) 1Q. B. 688, 64L J. 
Q. B. 441; 14 B. 847, ;2 L. T. 882, 48 W. B. 584, 59 


J. P. 279, relied upon. Janu Nanpan Sinan r. ABDUL 
HABMAN 892 


Specific Rellef Act (I of 1877), s. 9— 
Another y open—Revision. 
: The High Court will not interfere in revision’ wit ° 


e "t 


& 
€ an order 


ot. XT] 
Specific Rellef Act: contd. 


dismissing a suit under section 9 of the 

‘Specific ReHef Act, as another remedy is open to the 
aggrieved party. 

Vwala v. Ganga Prasad, 5 A. L. J. 307, A. W. N. 

(1908) 143; 30 A; 881, referred to. Rax Kisumx Das 

v. Jal Kisman Das, 8 A. L J. 701 814 


— ——— — — $. O— Dispossession in due 
oowrse of law— Dispossesstion in execuhon of deores 
agaemst third party. 

Plaintiffs Nes. 1 and 3 were in ion of the land 
in suis through their bwrgadars the plaintiffs Nos. 8 
and 4 But in a suit brought by the defendant against 
plaintiffs Nos. land 3, the latter stated falsely that 
ST were not in possession. Thab suit was decreed 
and in execution of the decree the plaintiffs Nos: 8 


"om = y 





and 4 were dispossessed. The plaintiffs then pilar 
un a for pdissession under section 0 of the Bp o 
e Aot: - X 


Held, that the dispoasessiUn of the plaintiff was in 
due course of law as contemplated by section 9 of 
the Act. Haran OHAMNDRA PAL v. MADAN Monan, 15 
0. W. N. 056 


8. 9—Suit jor posession 
and jor damages — Maintainability of appeal, whether 
lies from a decree in auch suit. 


A olaim for damages ought not to be joined with 
a claim for reoovary of possession under section 9 of 
the Specific Relief Ao. 


She, Kumar v. Narain Das, % A. 601, followed. 


LachMan v. Shumbhu Narain, 7 A. L. J. 1078; 
33 å. 174% 7 Ind. Cas. 405; Rama Sami Oheih v. 
Paramon Chetti, 25 M. 448; Tilak Chandra Das v. 
Fotih Chandra Das, 25 O. 803; Ram Harakk Rai v. 
Bheodihal Joti, 15 A. 8584, referred to. - 

Where a sult is bronghiunder section 8 of the Speofic 
Relief Act for recovery of n and prayer is 
also made for damages in the mme suit: an appeal 
wil le.from the decres made in the suit. Marta 
AHMAD ÀBID ALI, 8 A. L. J. 010 


——— ss. 12, 54, cls. (b) 
(c) and (d) —Isjunction—8Sale of shates. : 
Tho .planüff'i firm, which admittedly owed a 

very large amount tothe defendant’s firm, sned for 

an injunction to restrain the latter from realizing the 
securities which it held by sale: 

. Held, that pecuniary compensation would afford 

adequate relief and the mit for inJunotion should be 

dismissed. BOLIAPPA ÜHmrfI v. BoLIAPPA On? 


Bor L T. 105 

———— Ch. VI 262 
— tamanan a mama §, FZ 676 
` ——— B8., 42,. 54 —Doolara- 
tlon—"Property," meaning of — Birt, right $o— 
Spes suogsssionis —In]unction, when oan be claimed 
— But, nature of . 23k 


is Hec o DINE s. 42, idiom 
rtpage by third person —Deolaraiory suit | 
owner. xn 


. À declaratory saitby the realowner that a mortgage 
effected By the person in possession does not affect 
the property is nobrepugnant to the proviso to section 
42 of the Bpecifio Relief Ack It isnot necomsary in 
such a case to seek the cancellation of the mortgage 


* 
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Specific Rellef Act —oonold, 


instrument or possession of land. Mauxa Huwa c. 
Ma Lux Aura, 4 Bur. L. T. 188 855 
e ERN — —— 8. MB Notes of Magístrata 
—Üopies qf wotes— Power of High Court to direct 
oopies to be given to party. 2l 
Ben et arts criminal cease is entitled to: obtain 
copies of the Presidency Magistrate's notes. - 
Where a party applied for such copies but the 
Dd cin refused. to. furnish him with them, the 
High Oourt ordered the records to be brought up and 
allowed the party to take the copies EMPEROR v 
BAILAMDHA Natu, 15 0. W. N. 770 499 


8. 54—nBiri—Inj or 
——Ó——— ——— &, 54 (b) (c) and 
807 


(d) 
Spes Successlon!s—Reversioner’s EE TE 
aS : ; 11 
——Á Right to Birt 231 
Stamp-Documens admitted by. the other side 
need not be proved —Insufüciont stamp—Disminsal 
of suit—Practioe . H 810 


Stamp Act (IL of 1899), s. 2 (24), Sch. 
I, Arts. 7, 58A--Settlemen!—Trust—Declara- 

















An instrument was prepared for the purpose of 
declaring the trusis of oertain funds placed in the 
hands of trustees for the establishment of a charitable 
instituéion, The funds. came into the hands of 
trustees from two sources: ee 

(a) A pers was the result of appeals to the publio 
for oharity and consisted of contributions from 
jan an o iar. some of the ooniributlons being 
accoompained by letters from the donors expressing 
their wishes. 

(b) The rest was provided by the exeoators of one 
OC. to whom ib was bequeathed by C.,fonthe es- 

hment of such a charitable institution as the 
trustees should in their absolute discretion think fit 

Held, (a) thab so far as the first portion of the 
funds was concerned, the instrument was an instru- 
ment recording: by way of declaration: of trust the 
terms of the disposition of the fund. Ib oon- 
sequently, a setiloment under section 2 (24) of the 
Stamp Act and was chargeable with ad valorem duty 
atthe rate of eight annas per cent. The letters 
accompanying the institution were not themselraz 
dispositions and, therefore, no previous disposition in 
pea en eran made of any portion of this part 
of the funds. ! 


(b) That as regards the reet- ofthe funds, the ín. 
strument Was an appointment le with & duty 
of Ha. 15 under edule I, Article 7 of the Act, The 
provisions of the Will amounted to a disposition for 
a oharitabla purpose of the money and the trustees 
in appropriating the money to. the trusts declared by 
the instrument were exercising the power of appoint- 
ment conferred upon them by Will. 

Pocock v. Attorney General, (1876) 8 CH. D. 843; 
48 L. J. GÉ. 705; 85 L- T. 576,725 W. R. 377, relied 
upon. ABDUGLA HAJI Duwgop Bownrna, In re, 18 Bow. 


L. B. 646 9 
—-Sch.1,Art.7 > 082. 
Sch. 1, Art. 58A 982 
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ta 


01116 


Stay of executlon—Appeal to Privy Cowneil 


—Adentesion by special leave- -Power of High Oourt 
to stay ewecution, 


i - The High Oourt has. power to stay execution ofa 
decree notwi “thak anappeal fróm such 
decree has been admitted by special leave of His 
Majesty in Oouncil. Nrrramamt Dasi v. Maru 
ware a 18 O. L. J. 539-8 A. L J. 410; 18 Bow. L. 

419; 89 Ò. 835; 10 M..L. T. 25; (1911) 3 M. W. N. 
124 384 P. C. 


——— of sale—dlurisdicton—Execution Oourt 
—Court of appeal 22 


Step-In-ald of execution —Applicetion 


for payment of money ted—AppHoation for 
- possession of property ^7 987 
Stridhan. See Honv Liw—BraipHAX. 





~ Sister's right in preferanoe to ni 


Submission. See ARBITRATION. © 


Subrogation—Payment to two pie 
Priority over third mortgages 649 


Succession Act (X of 1865), s. a0 sy 
s. 99 and exce im 
ss. 129, 287, 288, 


290, 29 1—Beqiest of rent produciag y on 
trust-—Tyustes to _Gpply renis and profits for benefit 











. tion 











of a legates— begquest. 
' The bequest of ‘a -definite rent charge or annual 
sum isa specific bequÉet, But a bequest of 


is not a specific bequest, for the rents 
profits might fluctuate from year to year and 
thus would not form a‘ fixed and named annual 


Section 301 is an amplification of the dafinitlons 
and illustrations of specific bequests contained 
in section 120 of the Sucoesazion Act. -Bar BHIKAJI 
y. Bar Diwaar, 18 Bom. I. R. 810 350 


85. 287, 288, 290 


291 350 


Succession Certificate Act (VII of 
m 1889), s. I (4) — Wxistenoce of Will is an tm 
ty ment to grant of certificate I 


— $. 7i CI. — , 
eae Court —Disertion of ga Hae cl 


ee | e Appels Gouri has tho mmo power of 
discretion under clause 3 of schon 7 of the Buo 
ee ee eee «og 


The discretion to be exercised by a Oonurt of 
first instance under that section must be s sound, 
discreéion, and is Hable to 








qu 
by the Couri of first Instance is nob really an 
intricate one and thas it should be degided in the 


Court is, in roality, an intrfbato one not fit for decision 
ee od LE ey. Wi ues, de 


-— 
~ 


INDIAN OASES. 


Es the: 
discretion under clavise (8) of section 7 af..the - Buc- 


[1911 


Succession Certificate Act—ndd ` 


Biwmma v. Bubbasyma, WX. T1, Belowekund v? . 
Kundan Kunwar, Y] A. A53; A. W. N. (1905) 44, 3. A; 
J. 1444 Janaki v. Kollu Mal, 31 A. 386, 2 Ind. Cas. 
lag, eriné 171; Basanta Lal v. Parbati Koer, 81 C. 
lained and distinguished. 
h Court wil not interfere, in revision, 
exercise by an Appellate Oourt of its 


cession Certificate Act. RAMAKRISHNA Irar v. NAGAN- 
WAL, 10 M. L. T. 164; 21 M. L. J. 824 , 835 


Sult—Decretal amount paid by judgment-debtor 
out of Couri— Failure to oertify—Aftempt to exe- 
cute decree—Payment of amount over again by 
judgment-debtor—Suit for recovery of amotnt paid 
out of Court 

Fraod— Consent decree— A pplication to a 
aside for fraüd—Hegular M E T on 

. mokion—Praciics | 568 


Mortgage —Decree on m Bale in execu- 
. Hon—Purchase by. detrece-holder— Obstyuction in 








—— b 


person having no right to. sue-—Person 
having right whether can be Joined as plaintiff- 


— —— for possegsion— Plaintiff to prove better rie 
——— to set aside sale in execution— Collusion and 
. fraud 2000 : 3989 


—— jor acoount by prinespal against agent— Coun- 
ter claim of agent—Separate suit by agent for money 
alleged to be due—Trial of both suits, whethge should 
be heid together—Statement of acoount-— Proof. 

A principal advanced Hs. 500 to his agent against 
whome he, brought a suit for acoount, The aget 
pleaded that he had already rendered the acoount and 
that he had spent Ha. 770 over and above the Rs. 500 
advanced to him and he brought a separate suit to 
recover that amount (Ra. 770): 


Held, thas the mere production of a statement of 
account by the agent would not amount to proof. 


`: Held, also, that it was oonvenient to try -both the 
suite together, bub it did not necessarily follow that 
they could not'be tried separately, though it might 
result in this disad that the same ground 
might have to be traversed pod fig OHAKXDRA 
KUMAKR v. PRAMATHA Nata Roy, 15 0. W. N. 980; 


er 
—— for Sp of OG Cr: for 
. "ey of posseton — Payment of ad valorom Court- 


_ fees. 

Where although & sait is in-form for- confirmation 
d substance is is for-recovery-of 
possession and ad valorem- Oourt-lee - has been “paid 
upon the plaint which seta ont facts constituting dis- 

, & decree Ton roduvety- Or Doleo ipis 


be 

P uM Shaha Mwujeseoodeen, 18 We R. 27; and 
Amir Hassan v. Imambands Begum, 110. L. R. ind 
relied upon. KALI Kvxam VIDYARATNA v. K 
OHAWDERA MITRA 


Sults Valuation Act (VII of isse 
8./11, scope Of—"Valve not definite 





Yol XI) 


Suits Valuation Act—oonod. .- 


4 decision- Valuation of sudt—Swis for specific perform- 
dy ance, of contract to sell, 
on 11 of the Suits Valuation Act applies to all 
pases of over-valuation or under-valusiion, that is, to 
alloases in which a Oourt has in fact tried a case 
_-which, by reason of over-valuation or under-valuation, 
1b had no jurisdiction to try. Even ifthe vaiue of 
the subject-matter {snot definitely set oub in the 
plaint, the section is applicable. 
' Naga Myaing v. Shwe Yon, 1 I. B. B. 85, dis 
» sented from. à 
- Krishnasamt v. Kasakasabai, 14 M. 188, followed. 
Ma Lob v. Ban Ya Tha, U. B. R. (1897-1901) 11 


443, distingolahed. 
. Ine suit for o performanoe of a contract to 
Ls plain alleged thai the defendant had 


M DN the property for Hs 4 600, that plaintiff 
600 and to redeom a mo 
2000, leaving Ba. 2,000 payable to defen 

os iheso allegations, plaintiff valued the muit at 
Ba. 3,000 end brought the in the Sub-Divisional 
Oourt. No objection to the jurisdiction of the Oourt 
was taken by tho defendant. Plaintiff cbtained a 
decree. The lower Appellate Oourb ses aside the 
decree on the ground that the Sub-Divisional Court 
had no jurisdiction to try the claim and returned the 
plaint for presentation to the proper Court: 

` Held, that although the value of the subject-matter 
of the duit was Hs. 4,000 for pitrposes of jurisdiction, 
the case was governed by section 11 of the Suita 
Valuation Act and the lower Appellate Court could 
not make the order it did unless it were satisfled that 
the tnder-valuation prejudictally affected the sult on 
the merlik. BausmaTH BixaH.v. Mi Gavr, U. B. B. 
(1911) 1, 83 1742 


Summons—Defendant residing ta foreign terri- 

p tory —Suinnions sent by registered post—Heturn 
of cover endorsed as “refosed”—-Service proper 

Superintendence, High Court's pore A. 


Surety, fitness of 





y lability of— Omission of creditor to ar atti 

. debt in De Korb proceedings againkt principal 
debtor — Surety not i—Right of siege 
prove in bankruptoy contingent liability 911 
Surety-bond, forfeiture of—Individus] and 
“ Joint liability of principal and surobion-—Procedare 
Tenancy-Saxbhola land—Growing of thatching 
grass ltural land—Incidents of tenanoy— 
Applioation of Bengal Tenancy Aot 942 
Tenant--Joins poesossion —Encroaoh mens — Tros. 
passer —Oo-owne? 637 
Time as ossence of contracts 820 


Title—Posseesion—Jungle land—Presumption 
542 

Tort committed by servant—Liabllity of master— 
Tort committed by Government sefrant—Liability 
of Searetary of State in Council 

N noe — Contributory negligence — At- 

@ tempi to tram-car in motion—Dam for 
injury sustained— Líability of tram-car sions ai 


ew 





594 


GENERAL INDEX. 


in 


432 
211 


Tout—Eridence 
Transfer— Rerersioner’s interest 


—— Of case. Se ÜRININAL Proce- 
DUBE Conn, es. 526, 528. , 


—— ——- to Benah nót triable sum. 
pvo d Bench—tTrial of case in regular wáy—- 
i—_ District Magistrate ordering re-trisl-— 








——— 








J jon” 247. 
———— before Villages Magistrate 
—Hight of accused to be granted adjournment 


pending application for transfer to High Dori OI 


— ————— of decree- Question of limita- 
tion to be decided by what Court 216 


————- —— of property-—Kabzadari wih- 
out right of transfer — Deores of Settlement ^ Cowrt— 
Mortgage of ocowpancy-holding—-Tranasfer in breach 
of terms of deeree, validity of—Tranafer af Property 
Act (IV of 1882), s. 6—Contract Act (IX of 1872), 
a. 23. 


Where the plaintiff, who held UNE lands under 

a decree of a Bettlement Conrt granting “Kabea- 
dari' without the right of transfer, mortgaged thom 
with possession to the defendant and subsequently 
brought a suit to recover possession thereof on the 
thet the m age being of an occupancy- 

olding was invalid: Held, that the mortgage in 
breach of the conditions of the settlemant decree was 
nok a transfer “for an illegal purpose" within the 
meaning of section 6 of the Tranafer of Pro Act 
or “for an unlawfol object or consideration” within 
the meaning of section 23 of the Indian Oontract Act. 


Held, farther, that the condition forbidding trans- 
fer contained in the settlement decres was only for 
the beneflb ofthe su r proprietor, and that the 
plaintiff was nob entitled to the assistance of the 
Court in undoing his own act. 

Jhinguri Tewari v. Durga, T A. ao Morudamuthe 
v. Rangasams, 24 M. 401, 

Bhtkan Bhai v. Hwa Lal, 24 B. j^ Abdulia v. 
Mammod, 20 M. 156, referred to. 

Rampher Singh v. Ram Khoelawan Ssagh, 20. O. 
252, followed. HugpAY Basar f. PRAG Trwanr, 14 
O. 0. 144 527 


Tranter of Property Act (IV of 
1882) —Minor can be transferee under the Act 


———— — §. 3—Debi—Life Insur- 
i ` 964 





ance Policy 
————— TS 564, 629 
— —— —— ——— 8. § 527 
—— s.9 987 
€—Ó s. IO 685 
———— ——— —— ——— S, 21 629 
———— M s. 41 855 











—— — — 8. 4.1 —Ostensible owner — 
Roa judicata— Agra Tenancy Aet (II of 1901), s. 201 
(8 )—R&orded proprieter. 

One N.a Muhammadan died leaving a widogr B. and 
two minor sons A. and C. During the minowy of 4, 


apd 0., B. got her name recorded in respect of one-third. s 


e 


1118 
Transfer of Property Act— contd. 


of the property left by N. and subsequently- mortgaged 
ihe né to M. M. broughí &sul& on foot of the 
mortgage, obtained a decree and in execution pur- 
chased the property. M. then brought & suit for profits 
in respectof one-third of the property to which A 
and C., were parties, A. and C.did not raise any 
defence and anes parte decree was passed against 
them. At the time of the es parte decree A and C. 
wore not recorded proprietors in respect of the one 
third property purchased by M. bens fog: Ac and 
C. brought the present suit for a declaration that they 
were proprietors of a portion of the one-third pro- 
perty purchased by M. l 
Held, that the suit was niether barred by res judicata 
nor by section 4l of the Transfer of Property 
Act, 1882 ABDULLA Kuan v, Bown, 8 A. L. J. 710 


8. 52 645 


saih 8. 53 — Partial fadure of 
consideration — Validity of transaction-— Charge creat- 
ed for discharging a real debt — Fraudulent iransjer. 
A charge created for discharging a real debt cannot 

be considered to be one for defea the ocrediiors 

to the extent of the consideration by which it is 














Meier ri ER 


supported. 
Ishan Ohamder Das Sarkar v. Bishw Sirdar, 24 O. 
835, 1 O. W. N. 665, followed. aoe 
Chidambaram Chettiar v. Samy Iyer, 30 M. 6; 16 M. 
L.J.427;1 M. L. T. 851, d ished. JALADAKHI 
Ona PITOHL, In ro, 10 M. L. T. 188; (1011! 2 M. 


W. N. 152 
mes adi — o —— — ~ T 54 564 


—— — 8, 54—Transfer in lieu 
of dower 28 


: 9 
— ————— 8., B4— “Tangible im- 
moveable property''— Undivided share in immoveable 
pro Registration not oompulso: y in case of sale 
of undivided share sa smmoreable property, if value 
under Rs. 100. 


An undivided share in immoveabie property isa 
“tangible immoveable property" within the meaning 
of section 64 of the "Transfer of Property Act and, 
therefore, a sale of such property, if under Rs. 100 in 
value, is not compulsorily le, 

Khairati v. Sanda, 8 O. O. 74, referred to. 

Fabbe-ud-din Ahmad v. Musaumat Hasnian, 3 0. 0. 
9, distinguished. : i 

Subramaniam v. Peru Mal Reddi, 18 M, 454, refor- 
red to. Praga Lat v. LALA, 140. 0. 101 —. 673 


— áo — A—ÁÀ! 8 
v" 








a ann 
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chaser— Deficiency in the omtent of land sold —Breach 
of covenant — Damages — Imitation — Limitation Act 
(XV of 1877), Sch. IT, Art. 116, ues 


Inasuit to recover damages for breach of covenant 
for title in regard to a small deficiency jn the extent 
of land wold, it is enough for the plaintiff to show thas 
he was not putin possession of & He need notshow’ 
who was in possession of the deficient portion. _ 

Such a suit is governed by Article 116 of Bchedule 
Tlof the Limitatiofi Act, where the bale-deod is 


e & 

ishagn Nambiar v. Paman, 21 M. 8, ‘followed. 
Ta@tadbacmenwana Row v. BaRIPALLI Bawpasrva 
Row, 2 M. W. N. 801 E 337 
€ 


PN 


INDIAN OASRS. , 


——— s. 65—Vendor and purs 


hen 


hl 


Transfer of Property. Act- omnt. 


——— —— 8. 565, scope of 
s. 59 


B. 59— Kquilable mortgage 
— Property owlside the towns mentioned in s. BU, 


Section 59 of the Transfer of Property Act does not 
restrict the situation of the property to whioh the 
title-deeds relate; it does not say that the property 
must be within the towns mentioned in it. Therefore, 
a loan madeat Moulmein, although the title-deeds 
deposited to secure that loen referred 


—À— 





Madho Das v. Ram Kishen, 14 A. P88, Manekji 
Fromji v. Rustomsi, 14 B. 200; Srinath Roy v. Godadhur 
Das, 24 0. 348, 1 0. W. N. 225, followed. VALLIAPPA 
Cuexrrr r. Ko Tua HuriN, 4 Bon. L T. 169 721 


————$.61 ° 629 
— — — —— ——— 8. G3— Morigage— Acces- 
sions — Jurisdiction & Civil Courts — Redemption 
deores—Ovster from property not effected by decree. ' 
Large extensions into waste adjoining lands oould 
not be regarded as accessions to mortgaged eki i 
Where morigagees hare nover been y 
or constructively in possession of an addiljonal 
the poesesalon of this area by the mortgagees cannot 
be treated as posseasion on behalf of the mortgagors 
of the original area. 


When the Olivi Courts have given. a decree ‘for 
redemption'and the decree-holder under cover of that 
decree ousis & in ion of land not effect- 
ed by the decree, the Civil Courts have powef to grant 
relief against trespass. In such a case no question 
arises which oould properly be referred to a Revenne 


ee 





- 
* 
* 


- 


O89 « 
884 


io land oniaida * 


Moulmein, creates a valid equitable mortgage; SS 


~ 


1 
3, 


Court for decision. THA Dux v. Taw Zan, 4 Ror. L: 
| d 808 : 


T. 107 

—— ———— ———— 88. 73, B2, 
Charge—Rateahle 

proceeds of 

Act (IX of 1 


100— 
coniribulion —iAen on surplus sale- 

subjecit to charge— TAmitation 
908), Sch. I, Arts. 61, 62, 09, 133. 

Tf two properties are mortgaged to secure one debt 
and both preperties are sold in execution of a*mort- 
gage-decree, the owner of the property which has 
contributed more than its rateable share has a cifarge 
againat the property which has borne leas than its 

os , and he has also a right to & personal 
decrees against the owner of the latter property io 
the extent of the surplus sale-proceeds reoeived By 


him. 

A sult to enforoe such a charge on property is 
governed by Article 182, buta sult fora personal 
deoree is governed by Article 62 and not by Article 
61 of the- Limitation Act and limitation would run 
from-the date of receipt by the owner of the pro- 
perty-of the surplus sale-prooeeds. 

Artiéle 99 of the Limiwtion Act applies to a suit- 
for a decree and not to a suit to enforce a 
charge erred by section 82 of tite Tranafer of 
Property Act. ` 

Mohammad Ydhya v. Rashéd-wd-dia, 81 A. 65; A. W. 
N. (1008) 280; 6 A. L. J. 23, 65 M. L. T. 46 1 Ind. Cas. 
a Hosan v. Brij Bhukhan Saran, 20. A. «407, refer, 

to. 

Raga of Virianagram v. Raja Batracheria, 26 M. 686; 
Bhagwan Das v. Hardeo, 20 A. 227, referred to, 


area, —5— 5. 


$——. 
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,Transfer of Property Act—oontd. 


“e Baramdeo Prashad v. Tara Ohand, 33 O. 99, 9 O. 
W. N. 880; Gono Bshary Pyne v. Sheonath Dutt, 20 O. 
241; Narain Kunt Sen v. Abdul Barkat, 27 O. 180; Ho- 
hamed Wahib v. Mohammad Ameer, 82 O. 527, referred 
.—to. Baacwan Das o. Kanam Hussain, 8 A L. J. 856 








145 F. B. 

—_—- 8. 8I —Notics 989 

— ————————— $8.82 145 
——e- — — — g. 88 700, 987 
REP —— 8S. 88—Power of Court to 
decree sale of part of property 989 








8. 89 — Application for 
order absolute by one of two joint deoree-holdors 


700 
s 100 145 


— ——— — 8. 107 — Leases of houses 
— Oral agreement not accom pasied by possess ion — 

Amendment of plaint— Inconsistent claim—Rent— 

Damages for breach of agreement to iake on lease 


A lease of a house by oral agreement is not valid 
unless the oral agreement is acoompanied by delivery 
of possession... A more agreemant ig not sufficient to 
ésiablish the relation of landlord and tenant. 


. A claim for rent is quite inoonsistent with & claim 
for for breach of the agreement to take on 
lease and a plain cannot be allowed to be amended 
so as to @onvarta claim for rent into one for da 

KARAN OHAND t. HURDIAL, 4 BUR. L. T. 181 "B49 


—— ———— — — B, 107 —Trassfer of Pro- 

_ perty Act (VI of 1904)— Lease from month to month 
not valid unless registered — Pleadin uit for rent 
only—Amendment of plaint— Oil 
(Act V of 1908), O. VI, r. 17. 


Binoe the passing cf the Act VI of 1904, & lease of 
immovegble property from month to month is not a 
valid document if it is not duly registered. 


In order that a plaintiff may geba decree for use 
and pation on nis failure to get & decree for rent, 
the claim must be specifically laid for rené and in the 
alternative for use and occupation. Where the oleim 
is for rent only, ro damages will be decread for use 

occupation. - 

Obiter dictum.—Àn amendment of & plaint will not 
be allowed so as to convert a suib for rent into a suit 
for damages for use and oocnpeiion, Leary v. MAUMG 
Ox Gara, 4 Bur. L. T. 197 883 


—-— — 8. I 0B —Lease granted by 
wsujructwary morigeges— How far binding on mort. 
pgagor—Lawdlord and tenant—KEjeciment— Revenue 
Court — Jurisdiction — Presumption— Redemption — 

` Mortgage—Tenancy created by wsufructuary mort- 


gages. . 

Asameter of general principle, a mortgagee in 
ani cannot give a lease for a pêrjod beyond the 

uration of his mortgage which would be binding on 

the mortgagor or his representative. 
9 A person, ho has & lease from & m 
in possession, musi be presumed to have done so with 
ful knowledge of the fact that his lessar’s ta were 
Hable to come to a termination whenever the owner 
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Transfer of Property Act-—oonol. 


of the oquity of redemption found himself in a 
position to redeem.  . 7 

There is nothing to make it incumbent on a 
usufructuary mo to oppose redemption to 
protect the interest of a person whohes accepted a 


losso from him. w^ 

Tenencles y the morigagoos in possession 
are binding on $] mrtgagor after redemption of the 
mortgage so fa X the relationship* of landlord 
and tenant oo es and if the mortgagor 
desires to bring enancy to & close, he must do so 
by a regular s der the Tenancy Aci He may, 
however, olaim he 1s not bound by the terms of 
the contract bety the mortgagee and the tenant 
in so far asth ns purport to extend the duration 


d that of the mortgage. CoL- 
Ee ae . 


17 

— 8. 117 924 
— 88. I3I, 133, 137 

9864 


operty Amendment 

863 
lente IIte — Preemption 
45 
a plot within Zemindari pasa 








Transfer of 
Act (VI of 
Donc ^ 


osso 
Trees nauding 

with the Zemin 

Trees standing Un & plot of land within a Zemindari 
are appurtenant to the Zemindar: and, in the absence 
of -evidence to the contrary, pass on along with it, 
Onxan Das v. Onors LAL 192 


Trespass — Mistake, honest or inevitable — 
Defence to action for irespass— Invalid docree— 
Hxecukion— Áttachment-— Action for trespass — 
Reasonable and probable cause, immaterial 729 


Trespasser—Joint possession — Tenant — En. 
dhit, ding Sid 637 
Xjociment by co-sharer landlord. 

A oo-sharer landlord cannot by himself sue io eject 
a tenant. Bub where there is no relationship of 
landlord and tenant between the plaintiff and tha 
defendant, & suit for sjectment will lle. 

Therefore, as the transferee of a non-transferable 
holding is, merely a treapas«er, so far aa the landlord 
is concerned, he oan be ejected by that landlord, 
either to the whole exhent of 16 annas if the landlord 
has that interest, or to the extent of whatever 
interest the landlord may have. 

Radha Proshad Wari v. Meuf, 7 O. 414, 9 O. L- R. 
78, referred to. 

Syed Als v. Nijabati, 8 O. L. J. 1185, distinguishded. 
GanopEnxusmy BIBI v. MAKSEDUNMESSA BIBI 84 


KE ENG suit qgainst, by pereon disporssssed — 
Plast entitled to recover om the strength of previous 


possession. i 

Where thf plaintiff has bedh in possession for 
many yoars apd is dispossessed by the defendant, he 
is entitled to recover posaessfbn on the s h of. 
his prerieus possession as ayainsh the endgnt 
who isa mere trespasser: NAGESER 7. Punang 
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Trust. jSeeOssnitaste Bequerr; Civin Puocm- 
pum» Oops, 1882, s 620, RaLieioys Hwpowwrwr,; 
Teruse Act; Waqr. 


— — —— Appointment of Banker as Secretary and 
Treasurer of an Insurance Soolety—-Banker mixing 
up Society’s moneys with his racc TRECE of 
Banker 69 


` 


Declaration of trust as to money contributed 
by subseription—Appointment, instrument of— 
Money begfeathed to executors for charitable pur- 
pose — D of trust by eene 
chargeable 98 


— — Mahantahip—Devolution of trust 152 


for public purposes of charitable or religious 
nature, what constitutes—Oreation of trust— Hindu 
Law-——ERudowment—''Hrpress or constructive trust" 
_ —Constraction - 308 


— —-Áccepinaes of position of trustes—Adverse 
claim to irusi property by trusies, tf can be entertained. 


A person who has accepted the position of trustee 
and has &oquired property in that capacity cannot be 
tied to assert an adverse title on his own behalf 

. until he has obtained a proper discharge from the 
trust with which he clothed himself. BaiwivAsA 
MOORTHY v. VEKKATAYARADA ITMNGAR, 15 C. W.N. 741; 
8 A. L. J. 7744 18 Bow. L. B. 620; 9 M. W. N. 375, 14 
O. I. J. 04; 21 M. L. J. 000; 34 K. 257; 10 X. L. T. 268 
j 447 P. C. 


—— aly temple—Private trust—Evidence ne- 
cezsary to establish public trust—Power of family to 
put an end to private endowment—dhenation of 
properly belonging to famuly temple. 


Wherea temple y belonged toa family, 
there must be and strong proofof subsequent 
dedication to the-public to substantiate a plea that the: 
temple is a public temple. The members of a family 
may unanimously put an end to & private endowment 
such as a family temple. 


Property attached to a private temple belonging to' 
a family cannot be sold in execution, of & decree 
against the family. Arpu Parrar v. KURUMBA BHAG- 
watt, 21 M. L. J. 588 633 


—— Guardian of. minor—Sale by guardian— Sale 
not T aapa bagi ani undi having notices of 
minor's olaim— Liab y of purchase—Settin g aside 
sals—Muhawmadan Law. d 


By a consent decree, a Muhammadan widow 
received on behalf of herself and on behalf of her 
minor son, the plaintiff, property of the value of 
Bs. 4,000 and à sum in cash of Ha. 2.505. The widow 
was entitled to ¢th share of the property and the 
money while ths belonged to the plaintiff. Tho sum 
of Ba. 2,503 was appropriated by the widow to her 
own use. Subsequently the widow, on behalf of 
herself and plaintiff, conveyed the propéfty by a deed 
of sale to the defendéhi It was not proved that 
the sale was in any way necessery to the maintenance 
ofthe minor. It also appeared that defendant had 
notice of the trust and was not e bona 4 purchaser 
without notice, Plaintiff sugd for a deglaration that- 
the deed of sale was volf and ought to be set aride 
Wy pe. pa was entitled to be declared owner 
of the whole propery 
o Held, thas the plaintiff was entitled 
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to the decree 
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rates In November 1895, B. went on 
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prayed for. Asthe defendant “purchased the pro» 
perty with notice of the trust, he was bound to thé 
same extent and in the same manner us the person 
of whom he purchased, As the widow had appro- 
priated to her own use a sum of money, much more 
than the value of her share in the property and 
money reoelved under the decree, : the property sold 
must be considered to be the exclustve property of 
the plaintiff. we WO 
Mackreth v. Simmons, (1808) 15 Ves. 845, JOR. R. 
85, Dunbar v. Tredennich, (1813) 2 B. and‘. 319; 
Taylor v. Stsbbert, (1701) 2 You. Jun. 437; 2 R. R. 278; 
Mancharji Sorabyi Chulla v. Kongseoo, 6 B. H. C. O. 0, 
J: 60; Bowrsot v. Savage, L. B. 93 H. at p. 184 85 L. 
J. Oh. 627; 14 L. T. 004 14 W. R. 565, relied upon. 
FaAxiR-UD-DIN v. ABDUL Husemix, 13 Bom. L B. 326; 85 
B. 317 E 
— — — Registration of irusi-desd— Whether passes 
title to trustess— Áttor bg tenant to iruaies— 
Right of tenant to defy trustes’s bile—RFstoppel. 


The registration of a deed of trust in the absence 
of an intention to the contrary, conveys title to the 
trustees, sven if the irust.deed la nob delivered to 
him, and the author of the trust cannot, after regis- 
tration, destroy the trust. . 

Mawladan v. Raghunandan Pershad Singh, 270.7 
and Ramalmga Mudali v. Ayyaderai Nasnar, 28 M. 
124; 14 M. L. J. 493, distinguished. 

Ponnaya GowRdam v. Mutu Goundan, 17 M. 140, 

lied. i 

here a tenant is not pub into posossian by the 
trustee, the mere payments of rent by hime to the 
trusioe, is evidence of attornment only, and, notwith- 
standing such payment, it is open to the tenant to 
show that the trustee's title is defective. PULLATA 
OnmrrY v. VEDAOHBLLA PILLAL, (1911) 3 M. W.N. 
376; 10 M. L. T, 44 24 


Trusts Act (11 of 1882), ss. 5, 6—Trut 
~ Evidence necessary to prove—Transfer when neces- 
sary Anthor of trust himself irusiee —Deposit. of 
money in favour of wife—Right to money —Trawsfer 
of Property Act (IV of 1882), ss. 5, 64. À i 
On the Ist of November 1891, A. madea oredit 

entry of Re. 20,000 in his books in the name of his’ 

wife, B., carrying intereat at 44 per cent. The entry 
was made as of tho 30th November 1890. A. treated 
the amount of the entry as belonging to his oe 
his annual belance sheet showing his assets ; 
abilities, in his samadaskat book and in his vyajvahi 
and interest was calculated on the amount at varying 
pilgrimage 
and before going she hed withdrawn Ba. 150 odd 

from her account B.died on 2nd of March 1901. 

Six months after her death, A. wrote a document 

which purported to be & declaration of trust and was 

written to his daughters. On the 7th February 1003. 

A. debited Ba. 15,000 to the account of his wife 

and credited the same to the three sons of his and her 

daughter. On Z8rd of February 1903, he made a Will 
in which he stated that the amount was his own and. 
never belonged to his wife: " 

Held, (Per Curiam), that the money belqnged to B. 
and her heirs were entitled to it. . 

Per Chandavarkar, J. — = 

A. intended to create a trasi in favour of B., and- 
the trust was validly created, Y 

* 
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Trusts Act. cad. i 
e When sections 5 and 6 pf the Trupia Apt aro reed 
by the light of the relevant ee ia eine 


fer of Property Act, section Act must 
be cohstrned as meaning dug aks as a rule 
transfer is one of the conditions necessary fora 
valid trust, whether in the case of moveable or im- 
- moveable property, no transfer is required where the 
trust is declared by Will-or the author of the trust 
‘is himself to he the trustee. One of the modes of 


gift af money but only a gift of a 
right to money. No trust was created, as property 
was not transferred to the trustee nor had the euther 
of the alleged trust indicated an intention to create 
trast. He only indicated an intention to treat B. 














as a depositor and thué the relation of depositor and 
 depositeo was Ushed between B., and A. Bar 
Alnaxonm v, Bat Hanak, 18 Bow. L. B. 564; 85 B. - 
408 e `% 564 
S. 6 i 564 
s. 8I 5 


Trustee of a mutt—Right to dppoint succes- 
sors lejt to his discretion from his disciplese—Appoint- 
ment by Will — Right to revoke — Cancellation of 
appointment. 

A trustees of a muti, deriving his right to appoint 
his successors under a document which sun es 
whan is. 

b to rey 


choice from the line of disci has 

makes such appointment by Will, & 

the mme,«o asto cancel the eee first 
made. pean MANIKEASWAMY, 2 M. W. 
N. 859 f 336 
Unchastity, ‘eee Law--W now. | 








inheritenoe 
,Under-proprletary title claimed by tenani 
served with a notice of ejecimeni — K9ociment 
cancellation of, om the ground that the person was 
more than a mere terant—Cawues of action for a de- 


clarafion from the Civil Oourt—Nankar fronted in - 
Sub-Settle. 


consideration of founding a purwa—Oudr 
ment Act (XIVI of 1890); s- 11—Zemindari TM 
derived from leases. 
the plaintiffs, in a suib to contest « notice of 
ent, claimed to be under-proprietors of the land 
jand the natio was cancelled by by the Revenue Oourts 


the finding that th ta than . 
Mero men janane ode ut e Mavens, 
E 

to 






7 O. O, 873, explained. ` 
Thakur Ohhatardhari Singh v. Bhagwan Din, 7 O. O, 


referred tg. 
order to establish under-proprietary righta under 
li'of the Oudh Bub-Bettlement Act, it must 


GENERAL INDEX, 
" Under-proprigtary title-<concié. i 


of mother-—Effect on per right ed 


notice, - 


be shown thai the scnker was granted in considera- 
tion of having founded a mewa and even then the 
under- rights oan be granbed only in res- 
pect of such rankar. 

A long 'letae, oven a perpetual lease, does not con~ 
stitute the lessee an under-proprietor. 

"Where the possesion and exercise of semindari 
rights are traceable to and are derived from the 
leases granted, such possession and are are in- 
sufficient to confer an under-proprietary title by pres- . 
oription. Amarr Lat v. JANG BíAHADUR Sinan, 14 O. 
C. 196 920 . 


Undue Influence—Stipulation of componnd 


interest in a mortgage-deed 
U. P. Land Revenue Act (IIl of abides de 
88. 110 (2), If | —Partition—Application 


oo-&harer wader s. 110 (2)-— WAether fresh did 
clamation secessary— Mutation procesding—Pro- 
oristary title—Oourt competent to decide. 

There is nothing in the Land Revenue Act, 1901, 
whioh the issue of any freah proclamation to. 
the arjane gena arga pan NG application 

resented by one of them under the provisions , 

lon 110 (2. of the Aœ within the period pre- 

rwr pud a i already issued under the 
former part of the section. 

, Khasay v. Jugla, 28 A. 82, A. W. N. (1906) 79, dis- 

ed. 


order by & Revenue Sours in muistion pro~ 
ceedings is not an order of a Oourtof competent 
jurisdiction determining a question of proprietary tithe 
within the moaning of section lll of the Land 
Revenue Act. Sam CHíaBax v. Aiea Lat 9 
—-—— Ba 11I 9 


8. I4 3-—Interost ow» arrecgre 
of revenus — Whether assignes of Government revenus 
oan recover mberat. 

‘An assignee of ne ae ee 











interest on arrears of revenue. ee 


Chandi Prashad v. Maharaja Mahendra Singh, 33 
A. 5, followed. Navnar Suomen v. WAHID-UD-DIN 


valga on of appeal. -Helie? for declaratory 
decree in appeal . 977 © 
of sult— Alienation by one mem- 
ber of a joins Hindu family without consent of - 
other members—Buit for cancollation of der cu 
whether maintainable ' 
—— —— PP n 
: 880 | 
| performanoo— Exe- -` 
cutory contract—Suit for conveyance and posses- 
sion— Value of subject-matter—Real value nos 
siated through error or caprioe : 228. . 
A9. — — Bait for specific perform.’ | 
ance of contract to sali 7142 


Vendor and Purchaser—"Vensdor's lien for- 
* songs, Mosis in of promote from . 
person than purchaser for consideration— 

Whether desirfys the par Tea sad M a 

(Y af ), s. 55. l 

À s lien for unpeid purchase-mon@y 2 




















e 
*1122. 
Vendor and purchaser—oconcld. 


against property in the hands of the purchaser 1s not - 
necessarily destroyed by the vendor &coepting s pro- 
note for part of the considaration from the purchaser. 


Similarly, the lien is not destroyed by the vendor . 
accepting a personal security froma n other 
than the purchaser, unless there are stances 
from which it could be inferred that the vendor in- 
tended to forego the Hen. 

Muir v. Jolly, 58 E. R. 851; 20 Beer. 143, White 
v. Wakefieldg 58 B. R. 801; 7 Bim. 401; € L. J. Oh. 
195; 40 R. B. 168; Good v. Oood, 10 Price 109; 28. BR 
718; and Abdulla Beary v. Hamali Beary, 858 M. 486; 6 
Ind. Oas. 87, distinguished. KAxPrAnH PICLAI v. HABI 
Row, 21 X. L J. B90 


Village road- Shamilat — Thoroughfare — En- 
croachment upon tillage road by a member of the 
proprietary body — Other members of the same body 

"| competentito sue. 


“A member of the proprietary body of a village is 
not authorized to encroach upon the shamdatland of 
the village which is sob apert for the purposes ofa 
road for village communication. 


In the case of a thoroughfare, some of the proprie- 
tors can successfully maintain a snit against a tres- 
passer, even if such trespasser is & member of the pro- 
prietary body, for restoration of the land encroached 
upon by him to its original use without proving any 


apecial da to themselves as compared to the 
rest of the lic as a condition precedent to obtain» 
ing a decree. 

Ghar pro v. Sada Gingh, 73 P. B. 1882, end 
Okuhar Singh v. Dhawakal Singh, 74 P. B. 1885, 
, followed. 


Mal v. Gania Hal, 4 P.H. 1895, dis- 
od. ACHHAR Sinead v. "BADHAWA Sman, 84 P. 
W. R. 1911 404 


Walver-—Acquiesoence—Mere presence of pre- 
amptor ab time of sale— Guardian of minor 
emptor waiving right of pre-emption NG 
—— — — — — Burden of proof wrongly placed—Pariy 


electing to produce evidence’ first does not lose the 
right to raise the ples of onus 761 


Collector's authority to make referance 
690 





, 
a — ro 





on time-berred application 
- Ejectment—Recsipt of rent 974 
Notice—' Transfer of case 621 





of objection to an award of meat 


— of right by Huropoen British subjocs 
Wa]lb-ul-arz. See Pzs-suPrIOX. 


— —  Bvideniiary value '" 536 
Warrant of arrest—Caese pending before 
Subordinate Magistrate—Ralease oy b 
accused appears 614 
- Issue of, in lfou ot summons 593 
Waal Construction. 


A deed of «aqgf must be quie T because 
ib deflects the ordinary €ourse napa mira, MoOoRARAT 
Igesi K xax v. BruanY e 140.1. J. 176 904 
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bail—When . 


» 


Waaqf—concld. 2 
Trust for public charitable objects — -Sui Be 





Lal - 


hj 
[19tt 


remove trustee —Graut made Ih favour of Nanaksak ` ; 


gadhi by à Muhammadan Raler for charitable pdt- 

poses. Hvidenoe for establishing a public trust — 
Nanakshahi gadhi analogous to a muii— Position and. 
power of Mahant of NanakshaM gadh - . 168 


property--B8ait for possession and de-" 
clgraiion &llenation—Maintainebility o? suit 
by residenta of a locality . 36- 


Whipping — Concurrent: sentences of whipping, 
legality and meaning of. e 


A sentence o? whipping in one case cannot bedireot- 
ed to run concurrently with a similar sentence in 
another; the word "concurrent: properly applies only 
to sentenoos of imprisonment and the literal meaning” 
of “ooncurrent sentences af pale rey would be that 





-tho prisoner is to be flogged by, two operators 


simultanecualy—« monstrous result 
not have been intended. 

A sentence of impribumseni cannot beordered to 
run concurrently with another sentence passed in 
another ose. 

King-Emperor v. San M, 4 L.B. R. 147, 7 Cr. L. J- 
445, reliedupon, HwPEROR v. Ene Grane, 4 Bur L. 
T. 174 " IOOI 


Widow — Adverse possession — Possession Rd 


which could 


mother - 
Will. See Home LAW— WILI- 


— s CORSTTWCLION of—Trusts Act , (II of 1832), s. 81 

Beneficial interest—Inteniion—Burden of proof. 

' By hia Will dated April 19th, 1802, T. appsinted P^, 
as his sole executor. T. added in the Will: "I have 
no doubt thab he (P.) wil carry out my wisher” 
After T's death a lotbor written by T. and addressed 
to P., dated 28th April 1806, was In this 
letter T. P. to sell some of his 


pro 
and remit the sale proceeds to London, for trans- 
mission to. E brother of T.: 


wishea GA pe KAS fn the letter are the wishes which 
were present to the mind of the testator ab the time 
when he executed the Will, it could not be said on the 
of the letter that the testator did not intend’ 
at the time he mede his Will thet the ben 
interest should go to P., that the Will itself does not 
show tha P. was nob to take a beneficial interest 
and that the burden of that the olause in the 
Will “I have no doubt that he (P.) will carry out my 
wishes” referred to property, was upon those who said 
a TAYLOR v. Counmcton Ov GANJAM, 10 M. 
Construction —Bequesi to take effect after teetulor 
and his wife's death— Legales surviving testator but 
prodeceasing tsstator's a NE doce otaterest— Right 
of lepates’s heir to succeed, 
A testator nfüde a WIN in favour of his daughter 
and nephew and provided that they- wonld-get the 
after his own and his wife's death. Th 
prefeceased ms 


ew survived the testator but 
mah wife: 











» 
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-Held, that tho nephew took a vested intereat in 
the property which was transmitable to his heirs. - 

Bkagabati Barmanya v. Kali Charan Singh, 15 0. W. 
N. 808; 8 A, L. J. 433; 10 Ind. Cas. 641: 9 M. L. T. 
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411; 18 O. L. J. 484 21 M. L. J. 887; 18 Dom. L R- 


876, referred to. Binaso v. Muwar Lat, 8 A. I. J. 
577; 88 A. 558 ^ - SI 


— —— Oonstruction — Power of Court to construe a 
H^ Will independently of any construction placed by ths 
[ parties—Probate and Administration Act (V of 1881), 
4. of Probate-——Effect of Prcbate on question 
of title— Whether Probate proceeding ts a bar toa 

` k suit in Civil Courton, question of title. 
f The oonsiruciien of a Will or of any other doon- 
mont is the exclusive function of the Oourt and 
the fact thet a puts & particular re- 


tation u ib cannot preclude the Oourt of a 
peal hon Sae sana it rightly. E 

Where the construction of a Will is essential 
for gwinüng or withbglding the reliefs sought 
by the plaintiff, the mere fact that there is no 
prayer for the construction of the Will can in no way 
be fatal to the suit. 


Section 69 of the Probate and Administration - 


Act expressly enacts that a Probate -when granted 
shall be conclusive as to the representative itle 
of the grantee in certain respecta. The construc- 
tion of a Will or the determination of the rights of 
certain persons under a Will are outaide the scope of 
the Probate. Such being the case, the decree of à com- 
petent Civil Court would supersede a grantof Probate. 
Aruamopy: Dar v. Mohkandra Nath Wadadar, 20 
(LAH, Jagannath Prasad Gupta v. Ranjit Singh, 85 C. 
354, referred to. RAJENDRA OHANDRA t. MANICK LAT, 
R À. L. J. 1008 235 
Probate—UCopy— Prcof — Admissibility —Public 
docwement-—Becondory evidence-——Eridence Act (I of 
1872), ss. 65 (e), 74 (1) (s53)—Bwocossion Certificate 
- Act (VII of 1889), s. 1 (4)— Ros judicata — Failure 
to plead— Wil in certificate proceedenga — Knowledge 
af ewecutor— Revocation of oertifloate. 
Probate of a Will 7e Pe dag Rs ae 
on of the original o Pro 
ted in Australia 1s admissible in evidence in 
Buch a copy is the copy of the Wl and 
the endorsement made-thereon by the Registrar 
‘eCrobate showing thas the Will has been dled 
1 proved in Oourt granting the Probate. The 
{ill when so recorded and endorsed is æ publio 
ent under section 74 (1) (ši) ot the Hridence 
Act which may be proved by secondary evidence under 
section 65 (e). i 
A succession oartificate was granted in respect 
of the assets of a deceased person. No objection 
was taken in the oertifloste proceedings that the 
deceased had left any WiLL Subeequently, a Will 
made by the deceased was p and admitted 
to Probate in Australia. e executor then ap- 
plied fog the revocation of the certificate. The 
person who held the oertificete contended that 
the matter was res judicata ag any objection to the 





grant of the certificate ought to have been made in oer- _ 


tih proceedings : : n 
de that the matter would not be res sudiwala 
unless the executar was awareof ihe existence of 


a 


d sens 


the Will at the timo: of the certificate proceedings. 


: à è 
WHI —contd: . 


Inthe absence of any such evidence, the question | 


was nob res 4 ta. 


The Oourí may of i own motion revokes 


certificate ifib appears that the application con- ` 


tained. gu. unirue ton of fact essential in 
point of law to justify the grant ‘thereof. The. er- 


istence of a Will- is an impediment to: the grant. 


of & certificato under section 1 (4) of the Succession 
Oertificate Act. ADIJA, In the matter of 


k 
- 


A document which follows the lines of a disposition 
of the trust toa certain MoAuntAtp which had bean 
made by a previous Mohuni; and which contains no 
testamentary disposition, properly so called, but is 
merely a deed evidencing the devolution of & trust, 
is not a testamentary instrument of which Probate 
may be gianted. 

Chattanya Gobiada v. Dayal Gobinda, 9 O. W. N. 
1021; 32.0. 1083, relied upon. < 

But if the ee a bequest to the 
effect that whatever the exeoutenb died 
of that should pass to the legates, then if should be 
admitted to Probate as a whole, leaving all questions 
as to the disposition of the trust to be decided 
between the parties in a future litigation. 

A Will may in part be admitted to Probate and in 
pert refused, if the Court is saiiaülod that a perii. 
cular clause has been inserted in tbe Will by fraud 
without the knowledge cf the-testator or by forgery; 
but the Court cannot, even by consent, order a pas- 
sage of the Will to be expunged which the testator 
being of sound mind intended to form part of it. 
BarsxAB OnaxAW Das ‘v. Kisuoum Das, 15 0, W. N. 


1014 
Probate-— Revocation — M inor— 1 by oone 
duci—Probaie and Administration Act (V of 1881), 
s. 50. | 
Though an infant hasa right to apply, after he 
comes of age, for revocation of Probate obtained by- 
consent, where he was not cited inthe Probate pro- 
ee e by &oquiesocenoe and 
delay for a long time or by subsequent ratification of 
the disposition of the Will from putting the executor 
to the proof of the Will in solemn form or from con- 


testing its genninences, i | a 
If the Oourt thinks that Probate should be re 





voked, then ib ought to give the executor an oppor- . 


tunity of proving tho’ Willin solemn form in the 
presence of the petitioner without having fresh pro. 
insituted in the matter of Probate. NGT 


HuxpARI v. Buor KUMAR Ror 


: 3 
= Proof —Non-registration—Vagwenees in terii 
Presumption against «is genwinéness. 

When it is alleged that a Will is false, the-following 
circumstances may throw suspicion on its genuine- 
nese:—(1) The smallness of the extent of properties 

to the wife gnd daughter of the testator 
compared wit that to an, adopted 
gon under the WIL (2) Non-registration of the Will 
though the testator lived for & period of 6 months 
aftere ho date of ita allaged execution. (83) Attesie- 
tion of te WHI by anly one witness besides ita writer. 

In addition tọ the abfve if ib is p -that the 

person settiig up the WI lasa man unsgrupulous 
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hin | INDIAN CASHES.” | [1911 
WII —ooncia. "^  . Words and Phrases—conl | 
character, and that he gave contradictory accounts in erecting a bullding  * 610 j 


* regard to its execution ab differen’ tim consider- 
able Fed arises as to lia suai sed and Bosh & Will express or constructive trust. 
ought not to be upheld. Hasagopana Irma v, Manai- iv 
LATHAMMAL, (1911) 8 M. W. N. 43 — .. 739 Tallure ' - 906 
— — Buit by legatees olaiming under the Wil—Oon- Talse charge 617 
seni decree — Subsequent suit between partiss— ^ final order passed on appeal 65. 
gn Hed FORSE ee WUC-RUPPU- — hissadar deh + 8305 


In a süib by plaintiff to recover possession © ‘of _ hissadar karib! ^— 278 


properties from 8rd defendant, Grd defendant set hissadar sharik mi mo ; 
up s Will and all that he was the adopted son of ilar 576 | 


the tostat r. Plaintif, the widow of the testator, IN the ordinary course of busi. 
denied bol: the Will and the adoption. In a ness : , 
previous oit by oartain beneficiarios claiming interruption 88 


under the Will, wherein the present plaintiff was 
alpo a party, a consent decree was passed and investigate the matter ag a 








neither the Will nor the adoption was impeached:  , Criminal offence 255 
Hold, that that decree mould ee operate, ila kindred » 67 
I ladn tiff. e. 
sabala i mat chet ng jaan 834 Habilitieslawfullyincurred 58 
Withdrawal of prosecution — Die malik 547 
charge of &ocused—-Oonviction for a dp re -mera,haq shuffa hal 437 
offence —Inad ‘of sentence—No gronn or ] : 
- Otherwise than under a tem- 
raben ae e order of discharge and "624 porary settlement | 
— —— OT sult—Order parmiiting, whe- party to sult us “987 
ther amounts to a decree 830 power to allenate 304 
Witness—OCross-cxraminatlon—Practioo -1007. — qarabatdar qaribi 214 
Mona ME remarks sgainst witnesses— re-call I s 
akan R iid PAT SO DEPHREO: MOOR Tomar record reasons in writing 593 
—— — 3 moaning of . 833 refusing to give thelr evidence 
— — — Parda-mashén witnesses — Hrarminetion 
on commission —Exemination in Ohambers—Prae. Send Sa 351 
toe 582 shall presume 116 
ao Nue dA. gshurkalbdeh 320 
Words and Ph » tangible Immoveable prope 
varled or reversed otherwise - 
accused person 614 than as to costs 3 
allenated- 693 


‘Workmen’s Breach of Cont 
&ny other sufficient cause S| Act (XIII of 1859), applicability of— davan 
7 in nature of debt—Conditions inequitable— Advam 


authorised 332 The Workmen's Breach of Contract Act does nos 
case ` 621 apply where an ln in literally or pruciioally in 
: the nature of & and where, even assuming that - 
cognizance of an offente 583 | the advance is not in the natureof a debt, ihe oon- 
defect of Jurisdiction 880 ag lan ara pa eas cit ys re APPI Tan. 
e advance work done 
discharged 614 bat out of the wages which the workman is to receive. ' 
during ..e pleasure of gov- ABDUL RASUL sxirmi, In re, 18 Bow. L, R. 848 58G - 
ernment 7348 








